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I, Paige A. Seals, Executive Secretary of the Tennessee Code Commission, 
acting by authority of the Commission and pursuant to Tennessee Code 
Annotated, Section 1-1-110, hereby certify that the Tennessee Code Commission 
has approved the manuscript of the Tennessee Code as contained in this 
Replacement Volume 4; that the text of each section of the statutes of 
Tennessee printed or appearing in this Replacement Volume has been compared 
with the original section appearing in the published copies of the Public 
Acts; and, with the exception of changes permitted by Tennessee Code 
Annotated, Section 1-1-108, and with the exception of changes made necessary 
due to repeal by implication, express repeal and amendments by implication, 
the Code sections appearing in this Replacement Volume as codification of the 
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TORT) 1996, L999, 2000, 2001, 2002, 2003, 2004,» 2005,, 2006, 2007, 2008, 2009, 
2010). 290215, 2012, 2013, 2014, 2015, 2016, 2017, 2016,. 2019) 2020. and 2021 are 
true and correct copies of such sections as codified by Chapter 6 of the 
Public Acts of 19557 Chapter 1 Of the. Public Acts. of 1957, of the Public Acts 
of 1959, of the Public Acts of 1961, of the Public Acts of 1963, of the Public 
Acts of 1965, of the Public Acts of 1967, of the Public Acts of 1969; Chapter 
354 of the Public Acts of 1970; Chapter the Public Acts of 1971; Chapter 
443i of the Public Acts of 1972; Chapter the Public Acts of 1973; Chapter 
414 of the Public Acts of 1974; Chapter the Public Acts of 1975; Chapter 
382 of the Public Acts of 1976; Chapter the Public Acts of 1977; Chapter 
496 of the Public Acts of 1978;~Chapter the Public Acts of 1979; Chapter 
444 of the Public Acts of 1980; Chapter the Public Acts of 1981; Chapter 
543 of the Public Acts of 1982; Chapter the Public Acts of 1983; Chapter 
483 of the Public Acts of 1984; Chapter of the Public Acts of 1985; Chapter 
523 6f the Public Acts of 1986; Chapter 786 of the Public Acts of 1986; 
Chapter 4 of the Public Acts of 1987; Chapter 458 of the Public Acts of 1988; 
Chapter 5 of the Public Acts of 1989; Chapter 668 of the Public Acts of 1990; 
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General Assembly; Chapters 2 and 543 of the S2nd General Assembly; 
Chagcters 1 and 483 eof the $ord General Assembly; Chapters 2, 529, and 
786 of the $¢th General Assembly; Chapters 4 and 458 of the $5th 
General esembly; Chasters 5 and €¢28 of the 6th General Assembly; 
Chapters 26 and S28 of the $7th Generel Assembly; Chapters 1 and S42 of 
the $fth General Assembly; Charters 2 and $54 of the $3$th General 
Assembly; Chapters 1 and 574 of the 109th General Assembly; Chapters 
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Assembly; that Chapters 2 and $18 of the iilith Genersl Assembly; and 
that Charter 33 of the ilgth General Assembiy of the State of 
Tennessee, the originals of which sre on file in the Office of the 
Secretary of State, were transmitted te the Tennessee Code Commission 
for publication in this Replacement Volume 4. 


IN WITNESS WEEREOF, Z have hereunto affixed my signature and the 
Great Seal of the State of Tennessee, at Nashville, on the 15th day of 
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Preface 


This Replacement Volume 4 of the official Tennessee Code supersedes its 
2009 predecessor, and was made necessary by new and amendatory legislation. 
This volume was prepared by the editorial staff of the publisher with the 
assistance of Paige A. Seals, Revisor of Statutes and Executive Secretary for 
the Tennessee Code Commission. 

This volume contains Title 16 (Courts), Title 17 (Judges and Chancellors), 
Title 18 (Clerks of Courts), Title 19 (Civil Procedure in General Sessions 
Courts), Title 20 (Civil Procedure), Title 21 (Proceedings in Chancery), Title 22 
(Juries and Jurors), and Title 23 (Attorneys-at-law). 

Notes in this volume are to the following sources: 


South Western Reporter, 3d Series 
Supreme Court Reporter 

Federal Reporter, 3d Series 

Federal Supplement, 2d Series - 
Bankruptcy Reporter 

Opinions of the Attorney General 
Tennessee Bar Journal 

Tennessee Law Review 

University of Memphis Law Review 
Vanderbilt Law Review 

Workers’ Compensation Appeals Board Decisions 


Suggestions, comments, or questions about the Tennessee Code Annotated 
are always welcome. You may call us toll free at (800) 833-9844, email us at 
customer.support@lexisnexis.com, or write Tennessee Editor, LexisNexis, 9443 
Springboro Pike, Miamisburg, OH 45342. 

Visit our internet home page at www.lexisnexis.com for an online book- 
store, technical support, customer service, and other company information. 
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User’s Guide 


This guide is designed to help you get the most out of your Tennessee Code 
Annotated. Information about key features of the Code and suggestions for its 
more effective use are given under the following headings: 


—Advance Code Service 
—Advance Legislative Service 
—Amendments 

—Analyses 

—Attorney General Opinions 
—Code Status 

—Compiler’s Notes and Code Commission Notes 
—Cross References 

—Court Rules 

—Disciplinary Board Opinions 
—Effective Dates 

—Historical Citation 
—Indexes 

—Law Reviews 

—Notes to Decisions 
—Numbering System 
—Obsolete Statutes 
—Parallel Reference Tables 
—Repealed Statutes 
—Replaced Volumes 

—Section Headings 
—Sentencing Commission Comments 
—Superseded Statutes 
—Tables of Contents 

—Tables Volume 

—Textbooks 
—Unconstitutional Statutes 


If you have a question not addressed by the User’s Guide, or comments about 
your Code service, please call us toll free at (800) 833-9844, email us at 
customer.support@lexisnexis.com, or write Tennessee Editor, LexisNexis, 9443 
Springboro Pike, Miamisburg, OH 45342. 


ADVANCE CODE SERVICE 


Three times a year, at roughly quarterly intervals between delivery of Code 
supplement pocket parts, we publish Tennessee Advance Code Service 
pamphlets. The Advance Code Service keeps your Code as up-to-date as 
possible by providing notes to cases, opinions of the Attorney General, and law 
reviews received after the cutoff for inclusion in the preceding Supplement, as 
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well as other pertinent information. Advance Code Service pamphlets are 
cumulative, so that you need retain only the latest pamphlet to have all the 
updated material published since the preceding Supplement. 


ADVANCE LEGISLATIVE SERVICE 


Advance Legislative Service pamphlets contain photoreproductions of 
Tennessee legislation. They are sent to all subscribers, as part of the annual 
supplement service, within weeks of an act’s passage. Pamphlets also contain 
a table of contents, a table of Code sections affected by new laws, informative 
notations in the margins of acts, and an index. All these aids help you assess 
the impact of new legislation between the time it first becomes available and 
publication of the Code supplement. 


AMENDMENTS 


Amendment notes describe exactly what changes the legislature has made in 
the statute and are written so that you can reconstruct the language of the 
statute as it existed prior to amendment. These notes appear only in the 
annual pocket part supplements following each section which has been 
amended within the past two years. Where an amendment note states that 
certain provisions have been rewritten, and the former version is not set out in 
the note, the presumption is that the former version may be found in the bound 
volume. 


ANALYSES 


In addition to the table of contents appearing at the beginning of each bound 
volume, each title and chapter appearing in a bound volume or supplement is 
preceded by an analysis. The analysis details the scope of the title or chapter 
and enables you to see at a glance the content of the title or chapter without 
resorting to a page-by-page examination in the bound volume or supplement. 


ATTORNEY GENERAL OPINIONS 


Citations to Opinions of the Attorney General and Reporter of Tennessee are 
carried in supplement pamphlets, beginning with opinions issued in 1983. 
Although these opinions are advisory only, they are well-researched opinions of 
law and contain useful discussions of Tennessee statutes. Citations to opinions 
which concern the constitutionality of provisions, or which the Code 
Commission wishes to retain for other reasons, will appear in Code 
Commission Notes in replacement volumes. 


CODE STATUS 


Tennessee Code Annotated is the official Code of Tennessee. It was adopted 
in 1955. Code supplements and replacement volumes are also enacted into law 
following their publication, in order to assure the integrity and official 
character of all Code text. The Code is prepared under the auspices of the 
Tennessee Code Commission and with the assistance of its staff. For the 
authority of the Commission and other statutes relating to the Code, see title 
1 of the Code. 
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COMPILER’S NOTES AND CODE COMMISSION NOTES 


If nothing else, compiler’s notes and code commission notes should always be 
read because they point out important information or special circumstances 
concerning a statute. 

Code commission notes are prepared under the direct supervision of the 
Tennessee Code Commission to convey information that is not apparent on the 
face of a Code section. 

Repealed statutes have compiler’s notes citing the legislative history of the 
repealed section, the chapter and section of the public act responsible for the 
repeal, and a reference to new statutory provisions, if any, which replace the 
repealed statute. Transferred, superseded, obsolete and unconstitutional 
statutes have similar notes. 


COURT RULES 


A softcover Court Rules Annotated two-volume set is included in your Code 
set. These volumes are supplemented once each year in November and are 
replaced annually. Rules of the Supreme Court, the Board of Judicial Conduct, 
the Court of Appeals, and the Court of Criminal Appeals, rules of appellate, 
civil, criminal and juvenile procedure and rules of evidence, as well as local 
rules of practice and procedure in the courts of certain counties are included, 
along with appropriate annotations and indexes. Rules are printed essentially 
in the form in which they have been promulgated, with only minor editing for 
stylistic consistency. 

Advisory Commission Comments which have been added after the original 
comments have, in brackets following each additional paragraph of comment, 
the date the paragraph was added. 


CROSS REFERENCES 


Cross references refer you to other statutes which may affect a law or place 
it in context. Cross references do not cite all related statutes, however, since 
these can be identified by using the General Index. 


DISCIPLINARY BOARD OPINIONS 


Notes under this heading appear in Volume 2 of the Court Rules and its 
supplement, and refer you to opinions of the Board of Professional 
Responsibility of the Supreme Court of Tennessee. 


EFFECTIVE DATES 


Effective date notes appear only in the pocket part supplements to the bound 
volumes. These notes show the effective date for enactments and amendments 
made during the past two years. An effective date note will appear under each 
section enacted or amended, except where an entire chapter or part has been 
enacted, in which case the note will appear only under the first and last 
sections of the chapter or part. 

Where repeals and enactments are postponed, bracketed dates in the 
boldfaced catchline and explanatory information in the compiler’s notes enable 
you to ascertain the valid law both before and after the postponed effective 
date. In the case of postponed amendments, the current law will be set out 
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followed by a separate postponed version in italics font, both with bracketed 
dates in the catchlines. 


HISTORICAL CITATION 


The historical citation appears in brackets immediately following the text of 
the statute. The historical citation includes the year, chapter and section of all 
public acts enacting or amending the statute. By finding these public acts in 
the session laws, you can trace the history of a section from its original 
enactment to its present form. 

The historical citation also includes references to the sections of former codes 
in which the statute was previously compiled (as in “Code 1932, § 325” cited in 
the historical citation to § 4-3-1803). Amendments to the statute which have 
been implied by subsequent legislation rather than specifically mandated are 
indicated by “impl. am.” followed by the public act chapter and section number. 
Statutes which have been transferred from former section numbers within this 
Code cite the former section number in the historical citation. For instance, in 
the historical citation for § 4-3-203, “T.C.A. (orig. ed.), § 4-308” indicates that 
§ 4-3-2083 was transferred from § 4-308 which appeared in the original edition 
of the 1955 Code. In the historical citation for § 4-3-1009, “T.C.A., § 4-328” 
indicates that § 4-3-1009 was transferred from § 4-328 which appeared in 
either a replacement volume or a pocket part supplement to the original 
edition of the 1955 Code. 

When used in conjunction with the Tables Volume (see Tables Volume below), 
the historical citation can be an invaluable aid in legal research. 

In the Court Rules volume, court rules carry historical citations showing the 
date of any amendment to a rule. The date a set of rules was originally 
promulgated appears beneath the heading to the set. 


INDEXES 


The General Index volumes are updated and replaced annually. In addition, 
at the back of each bound volume in the set, there is a volume index which 
indexes all the material contained in that particular volume. 

Also included with the index volumes are the following items of interest: a 
Title and Chapter Index, which is a short index for use by those familiar with 
terminology used in the T.C.A.; POPULAR NAMES OF ACTS main heading; 
SHORT TITLES main heading; and the Index to Uncodified Public Chapters. 

As accurate and thorough as these indexes are, there is no such thing as an 
index that is affordable, convenient, and perfect. Your best defense against 
index wild goose chases is familiarity with indexing techniques. To that end, a 
list of Suggestions for Fast, Effective Use of the Index has been included on the 
inside front cover of each index volume, and a more detailed treatment is given 
in the Foreword to the Index. 


LAW REVIEWS 


Articles from the Tennessee law school law reviews and other professional 
journals are cited under each statute referred to in the article. 


NOTES TO DECISIONS 


All state and federal cases which construe or apply Tennessee law or the 
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Tennessee or U.S. Constitutions have been annotated and are cited under the 
pertinent statutes. Where a decision has been reviewed by a higher court, the 
subsequent judicial history and disposition is noted in the case citation if such 
disposition has any bearing on the annotated material. Where two or more 
decisions state the same rule of law, the case citations are cumulated under one 
case note. 

Case notes are grouped together under headings called “catchlines.” The 
catchlines identify the basic subject matter of the case notes and assist you in 
locating pertinent notes. The catchlines are arranged in logical order. Where 
there are two or more catchlines, an “analysis” listing all the catchlines 
precedes the annotations. 

Where a statute has been amended or repealed and replaced with similar 
subject matter, case notes construing or applying the former statute are 
frequently retained under “Notes to Decisions.” 

Where a group of case notes applies to more than one statute in the same 
volume, the case notes are usually cited under the most appropriate statute; a 
cross-reference is inserted under the “Notes to Decisions” of the related 
statutes, under the appropriate catchline, referring you to the section carrying 
the pertinent case notes. 


NUMBERING SYSTEM 


A new numbering system has been implemented by the Code Commission 
which facilitates the organization of sections. This system divides existing 
chapters into “parts” so that several related, but distinct, subjects can be 
compiled in one chapter. The new numbering system consists of three-tier 
numbers rather than the former two-tier numbers. Thus, former chapter 29 of 
title 4 (former §§ 4-2901 — 4-2926) was redesignated in 1979 and organized 
into two parts, §§ 4-29-101 — 4-29-120 and 4-29-201 — 4-29-207. The number 
in the first tier represents the title; the second tier represents the chapter; and 
the last tier represents the part and section. 


4 - 29 - Pret 0 


Title Chap. Part Section 


For example, § 4-29-110 is the tenth section in the first part of chapter 29 of 
title 4. Section 4-29-2038 is the third section in the second part of chapter 29 of 
title 4. 

Where former two-tier section numbers have been transformed into this 
three-tier system, a parallel reference table is provided showing the disposition 
of the former sections. Furthermore, the former two-tier section number 
appears in the history line of each section transformed to the three-tier system. 

Code sections are divided into subsections. A subsection may be further 
divided into subdivisions. The first level of a section is a subsection, and all 
subsequent divisions of that subsection are referred to as subdivisions. A 
subsection is designated by a lower case letter in parenthesis. If a section has 
only one subsection, the lower case designation does not appear, even if that 
subsection is subdivided; any subsequent division of that single subsection is 
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designated and referred to by the appropriate subdivision designation. The 
designations are as follows: 


First level (subsections): (a), (b), (c), etc. 

Second level (subdivisions): (1), (2), (3), etc. 

Third level (subdivisions): (A), (B), (C), ete. 

Fourth level (subdivisions): (i), (4i), (iii), etc. 

Fifth through eighth levels (subdivisions) repeat the above designations but 
italicize the designations: 

(a), (bd), (ce), ete. 

(1), (2), (3), ete. 


For example, if § 1-1-101 is divided into two paragraphs designated as (a) 
and (b), those designated paragraphs are referred to as subsections, subsection 
(a) and subsection (b). If either subsection is further divided, those further 
divided levels of the subsection are subdivisions. 

Therefore, if subsection (a) is divided into three additional levels: (a)(1), 
(a)(2), and (a)(3), those levels within subsection (a) are referred to as 
subdivisions: subdivision (a)(1), subdivision (a)(2), and subdivision (a)(3). Any 
subsequent further division of a subdivision is simply another subdivision. If 
subdivision (a)(1) is divided into three additional levels, (a)(1)(A), (a)(1)(B), and 
(a)(1)(C), those levels are also called subdivisions, as are the levels if 
subdivision (C) is further divided into additional levels, which would be 
subdivisions (i), (ii), (iii), etc. Example citation: § 1-1-101(a)(1)(A)Q). 


OBSOLETE STATUTES 


Where the Tennessee Code Commission has determined that, in light of 
more recent legislation or court decisions, a statute is no longer valid, the 
statute has been omitted with an indication that it is “Obsolete.” 


PARALLEL REFERENCE TABLES 


Certain titles, chapters and groups of sections which have been repealed in 
their entirety and replaced with similar provisions or which have been 
transferred to new section numbers are accompanied by a parallel reference 
table which refers you from the former section number to the section number 
of the present provisions. These tables generally appear at the front of the 
bound volume or preceding the title or chapter in the supplement. 


REPEALED STATUTES 


Statutes which have been repealed are so indicated in brackets following the 
section number. Compiler’s notes containing the historical citation of the 
former statute, the legislation responsible for the repeal, and present statutory 
provisions concerning the same subject matter (if any) appear after each 
repealed section or after the first section of a repealed chapter. References to 
repealed statutes are ordinarily dropped upon volume revision. 


REPLACED VOLUMES 


The Code is regularly updated and streamlined by the replacement of 
volumes. Although a current set of the Tennessee Code Annotated contains the 
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currently applicable statutes, users are encouraged to retain replaced volumes 
and their supplements for historical reference. 


SECTION HEADINGS 


According to § 1-3-109, section headings or “catchlines” are not to be 
construed as part of the law. The Code Commission has authority, under 
§ 1-1-108(a), to “change the wording of and prepare new section headings and 
symbols.” Working together, the Code Commission and the publisher 
continuously review catchlines to ensure that they give all necessary 
information as briefly and accurately as possible. Generally, T.C.A. catchlines 
give no more information than is necessary to distinguish one section from 
others you might consult. Thus, the catchline for § 1-3-109 reads “Section 
headings and histories,” not “Section headings and histories not part of law’; 
the longer form would be used only if the chapter had another section that 
focused on headings and histories from a different angle. In addition, T.C.A. 
catchlines often use popular terminology in an attempt to shed light on a 
section’s meaning and save you valuable research time, even though the 
popular term appears nowhere in the section and may be less accurate than its 
technical equivalent. 

The Code Commission and the publisher invite your suggestions on ways to 
improve particular catchlines. 


SENTENCING COMMISSION COMMENTS 


These comments, contained under sections of the criminal laws amended by 
chapter 591 of the Public Acts of 1989, were written to the text of the sections 
of chapter 591, as codified herein. These comments have not been revised to 
reflect amendments to these sections after 1989. They have been retained to 
provide guidance on the original intent of those sections which may not be 
affected by later amendments. 


SUPERSEDED STATUTES 


A statute which has been superseded by the enactment of subsequent 
legislation is omitted and indicated as “Superseded” in brackets following the 
section number. A compiler’s note containing information concerning the 
superseding provisions accompanies a superseded statute. 


TABLES OF CONTENTS 


Each bound volume carries a table of contents listing titles, chapters, and 
parts. In addition, a complete table of T.C.A. titles is updated and published 
annually in the supplement pamphlet for Volume 1. This table, which follows 
the Preface and precedes the User’s Guide, helps you find the T.C.A. volume 
you need, and also helps you keep track of titles that have been relocated due 
to volume replacement. 


TABLES VOLUME 


The Tables Volume (Volume 13) of the Tennessee Code Annotated is one of 
the most helpful tools in legal research. 

Included in the Tables Volume are parallel tables referring the user from 
section numbers in former codes to section numbers in the original 1955 
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Tennessee Code Annotated. Also in Volume 18 is a table of former and current 
section numbers for Code sections whose numbers have changed since 1955. 
This table provides a reference to Code sections renumbered in the conversion 
from the former two-tier numbering system to the new three-tier system. 

Disposition tables list each chapter and section of all the Tennessee public 
acts passed by the legislature and indicate where each has been compiled in 
the present Tennessee Code Annotated. Public act sections which were 
repealed prior to the publication of the original Tennessee Code Annotated in 
1955 have been omitted in order to reduce the size of the Tables Volume; 
however, sections repealed after 1953 are indicated as repealed with a citation 
to the public act chapter and section responsible for the repeal. Public act 
sections which have not been compiled are indicated with notations such as 
“special,” “temporary,” “repealing,” “effective date,” “separability,” “emergency,” 
“legislative intent,” “unconstitutional,” etc. 

The disposition tables and the historical citations following the statutes 
work in tandem (see Historical Citation, above). In order to determine where 
a particular public act chapter or section has been compiled, refer to the 
disposition tables. For instance, the tables show that Public Act 1965, ch. 181, 
§ 7 has been compiled in § 11-9-107. The historical citation following § 11-9- 
107 indicates that it was enacted by Public Acts 1965, ch. 181, § 7 and that it 
has not been amended. The object is to help you find your way from the public 
acts to the compiled section, or from the section to the public acts. 

Other helpful information is contained in the Table volumes or its current 
supplement, including mortality tables, annuity valuation tables, a table of 
county populations based on the federal decennial census, and a table showing 
the incorporation date, population, and_ basic charter of Tennessee 
municipalities. 


TEXTBOOKS 


Citations to some of the standard Tennessee treatises have been included 
where they refer to Tennessee statutes. 


UNCONSTITUTIONAL STATUTES 


Statutes determined to be unconstitutional are omitted and indicated as 
“Unconstitutional” in brackets following the section number. A compiler’s note 
giving the court decisional authority accompanies such section. 
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TITLE 16 
COURTS 


1. General Provisions. 

2. Judicial Divisions and Districts. 

3. Supreme Court. 

4. Court of Appeals. 

5. Court of Criminal Appeals. 

6. Criminal Justice Veterans Compensation Act (CJVC) of 2015. 
7—9. [Reserved]. 

10. Circuit and Criminal Courts. 

11. Chancery Courts. 


12— 14. 


Section 


16-1-101. 
16-1-102. 
16-1-103. 
16-1-104. 
16-1-105. 
16-1-106. 
16-1-107. 
16-1-108. 
16-1-109. 
16-1-110. 
16-1-111. 
16-1-112. 
16-1-113. 
16-1-114. 
16-1-115. 
16-1-116. 
16-1-117. 
16-1-118. 


16-1-119. 
16-1-120. 


[Reserved]. 


. Courts of General Sessions. 

. County Courts. 

. City Courts In Home Rule Municipalities. 
. Municipal Courts—Judges. 

. [Reserved]. 

. The Victim-Offender Mediation Center. 

. Judicial Organizations. 

. Drug Court Treatment Act of 2008. 


CHAPTER 1 
GENERAL PROVISIONS 


Vesting of judicial power. 

Powers of court. 

Contempt. 

Conflicts in use of courtroom. 

Holding court outside of courthouse or in courthouse or room outside county seat. 

Minutes. 

Power to sell land. 

Vesting title by decree or clerk’s deed. 

Registration of decree or clerk’s deed. 

Implied covenants in sales of land. 

Use of papers filed in federal courts. 

Justice of the peace — Name change throughout code. 

Court business and filings — Facsimile transmissions. 

Immunity for judges sitting specially or by interchange. 

Electronic signatures. 

Transfer of actions or appeals. 

Reporting case statistics — Automated court information system. 

Utilization of electronic court filing system provider authorized by the administrative 
office of the courts. 

Advisory task force to review composition of judicial districts. 

Processing passport applications — Photographs for passports. 


16-1-101. Vesting of judicial power. 


The judicial power of the state is vested in judges of the courts of general 


1 


16-1-102 


COURTS 2 


sessions, recorders of certain towns and cities, circuit courts, criminal courts, 
common law and chancery courts, chancery courts, courts of appeals, and the 
supreme court, and other courts created by law. 


History. 

Code 1858, §§ 4094, 4095 (deriv. Const. 1834, 
art. 6, § 1); Shan., § 5907; mod. Code 1932, 
§ 10107; modified; impl. am. Acts 1979, ch. 68, 
§§ 2, 3; T.C.A. (orig. ed.), § 16-101. 


Compiler’s Notes. 

Former title 16, ch. 1, part 1, §§ 16-1-101 — 
16-1-120 concerning general provisions — in 
general was renumbered to title 16, ch. 1 in 
2021. 


Cross-References. 

Constitutional vesting of power, power of 
general assembly to create courts, Tenn. Const., 
art; V1.-$4 1 


Law Reviews. 
Drug Treatment Courts and Emergent Ex- 


perimentalist Government, 53 Vand. L. Rev. 
831 (2000). 

Inferiority Complex: Should State Courts 
Follow Lower Federal Court Precedent on the 
Meaning of Federal Law?, 68 Vand. L. Rev. 53 
(2015). 

Justiciability in Tennessee, Part Three: Tim- 
ing (Barbara Kritchevsky), 16 Mem. St. U.L. 
Rev. 177 (1986).- 

Original Meaning and the Precedent Fall- 
back, 68 Vand. L. Rev. 105 (2015). 


Attorney General Opinions. 

General authority of judges of general ses- 
sions to administer oaths is not limited by 
T.C.A. §§ 8-18-107, 8-18-109(b) or 17-1-105, 
OAG 03-0438, 2003 Tenn. AG LEXIS 48 
(4/15/03). 


NOTES TO DECISIONS 


1. Municipal Courts. 

Municipal courts may be created by the gen- 
eral assembly, under the authority of this sec- 
tion and under Tenn. Const., art. VI, § 1. Dem- 
ing v. Nichols, 185 Tenn. 295, 186 S.W. 118, 
1916 Tenn. LEXIS 27 (1916). 


16-1-102. Powers of court. 


Every court has the power to: 


While ordinarily the jurisdiction of municipal 
courts is limited to cases involving violations of 
municipal ordinances, it may be extended by 
the legislature to cases arising under state law. 
Moore v. State, 159 Tenn. 468, 19 S.W.2d 233, 
1928 Tenn. LEXIS 109 (1929). 


(1) Enforce order in its immediate presence, or as near thereto as is 
necessary to prevent interruption, disturbance, or hindrance to its 


proceedings; 


(2) Enforce order before a person or body acting under its authority; 

(3) Compel obedience to its judgments, orders, and process, and to the 
order of a judge out of court, in an action or proceeding in court; 

(4) Control, in furtherance of justice, the conduct of its officers, and all 
other persons connected with a judicial proceeding before it, in every matter 


pertaining to the proceeding; 


(5) Administer oaths whenever it may be necessary in the exercise of its 


powers and duties; and 


(6) Control its process and orders. 


History. 
Code 1858, § 4099; Shan., § 5911; mod. Code 
1932, § 10110; T.C.A. (orig. ed.), § 16-102. 


Compiler’s Notes. 

Former title 16, ch. 1, part 1, §§ 16-1-101 — 
16-1-120 concerning general provisions — in 
general was renumbered to title 16, ch. 1 in 
2021. 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
§ 306. 

Tennessee Criminal Practice and Procedure 
(Raybin), § 24.14. 


Law Reviews. 
Clashes with Judges Can’t Always be Attrib- 
uted to “Robitis” (Hon. R. Vann Owens) 28 No. 


3 GENERAL PROVISIONS 


5 Tenn. B.J. 39 (1992). 


Attorney General Opinions. 

General authority of judges of general ses- 
sions to administer oaths is not limited by 
T.C.A. §§ 8-18-107, 8-18-109(b) or 17-1-105, 


16-1-102 


OAG 03-043, 2003 Tenn. AG LEXIS 48 
(4/15/03). 

Sheriffs disregard of chancery court order. 
OAG 10-120, 2010 Tenn. AG LEXIS 126 
(12/30/10). 


NOTES TO DECISIONS 


Analysis 


1. Appellate Court — Enforcement of Judg- 
ments and Decrees. 

. Enforcement of Judgments and Decrees 
Generally. 

. Substitute Service of Process. 

. Jurisdiction to Try Attorney. 

. Enforcing Order. 
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. Appellate Court — Enforcement of 
Judgments and Decrees. 

The supreme court of Tennessee has inherent 
power, as a constituent part, to enforce its final 
judgments, and to protect them from interfer- 
ence, and such power is guaranteed by subdi- 
visions (3), (4) and (6) of this section, and by 
§ 16-3-202, authorizing the supreme court to 
issue all writs and process necessary to enforce 
its jurisdiction. State ex rel. Conner v. Herbert, 
127 Tenn. 220, 154 S.W. 957, 1912 Tenn. LEXIS 
24 (1912); Chaffin v. Robinson, 187 Tenn. 125, 
213 S.W.2d 32, 1948 Tenn. LEXIS 418 (1948). 

Where trial court and supreme court had 
previously sustained validity of annexation or- 
dinance and annexation procedure and same 
complainants filed suit in chancery court seek- 
ing to enjoin collection of taxes in the annexed 
area and complaint in chancery suit contained 
basically the same averments as those in the 
previous proceedings, supreme court issued su- 
persedeas and permanent injunction supersed- 
ing any action taken or which might be taken in 
the chancery proceeding and enjoining and re- 
straining complainants from interfering di- 
rectly or indirectly with previous judgment of 
the supreme court. State ex rel. Stall v. Knox- 
ville, 211 Tenn. 428, 365 S.W.2d 4338, 1963 Tenn. 
LEXIS 363 (1963). 

Supreme court has power and authority to 
take such action as it deems proper and appro- 
priate to enforce its decrees and orders and to 
issue all necessary process to prevent interfer- 
ence therewith. State ex rel. Stall v. Knoxville, 
211 Tenn. 428, 365 S.W.2d 433, 1963 Tenn. 
LEXIS 363 (1963). 


2. Enforcement of Judgments and De- 
crees Generally. 

-The power to enforce final judgments is in- 
herent in all courts as a constituent part and is 
recognized and guaranteed by statute. State ex 
rel. Stall v. Knoxville, 211 Tenn. 428, 365 
S.W.2d 433, 1963 Tenn. LEXIS 363 (1963). 


3. Substitute Service of Process. 

Upon motion, supported by affidavit, trial 
judges may, in the exercise of sound discretion, 
order in lieu of publication, that the clerk mail 
a copy of the complaint and summons by return 
receipt registered mail to defendant’s last 
known address and post a copy of the summons 
at three public places in the county; that the 
clerk make an entry on the rule docket so 
showing, and note thereon and file with the 
record the document returned, and such a 
method of substitute service will satisfy both 
federal and state due process requirements. 
Dungan v. Dungan, 579 8.W.2d 183, 1979 Tenn. 
LEXIS 424 (Tenn. 1979). 


4. Jurisdiction to Try Attorney. 

Trial judge had jurisdiction to try appellant 
attorney for contempt under the interchange 
provisions; because the appellant’s charges of 
contempt implicated two judges in the first 
judicial district as witnesses, all the judges of 
the first judicial district recused themselves 
from hearing the case, and accordingly, the 
presiding judge of the first judicial district 
requested a judge from the second judicial 
district to hear the contempt proceedings. Wil- 
son v. Wilson (In re Cowan), 877 S.W.2d 271, 
1993 Tenn. App. LEXIS 814 (Tenn. Ct. App. 
1993). 


5. Enforcing Order. 

Juvenile defendant acted in a contentious 
and disruptive manner before the court, in 
violation of T.C.A. § 16-1-102(1), failed to fol- 
low the court’s order to sit in the area benches, 
and resisted arrest when the court ordered that 
defendant be taken to a holding cell; because 
the court had the right and the responsibility to 
punish that conduct, there was no need to 
address defendant’s constitutional concerns re- 
garding T.C.A. § 39-16-602(b), and the jury’s 
decision to find defendant guilty of assault and 
resisting arrest was proper. State v. Roberts, 
106 S.W.3d 658, 2002 Tenn. App. LEXIS 579 
(Tenn. Ct. App. 2002), appeal denied, — S.W.3d 
—, 2002 Tenn. LEXIS 685 (Tenn. Dec. 16, 
2002). 

Because a father willfully refused to pay his 
share of his children’s medical expenses despite 
his ability to do so, the trial court did not err in 
holding the father in contempt based on his 
failure to pay the medical expenses. Brunetz v. 
Brunetz, — S.W.3d —, 2019 Tenn. App. LEXIS 
119 (Tenn. Ct. App. Mar. 8, 2019). 
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16-1-103. Contempt. 


COURTS 4 


For the effectual exercise of its powers, every court is vested with the power 
to punish for contempt, as provided for in this code. 


History. 
Code 1858, § 4100; Shan., § 5912; Code 
1932, § 10111; T.C.A. (orig. ed.), § 16-103. 


Compiler’s Notes. 

Former title 16, ch. 1, part 1, §§ 16-1-101 — 
16-1-120 concerning general provisions — in 
general was renumbered to title 16, ch. 1 in 
2021. 


Cross-References. 
Punishment for contempt, title 29, ch. 9. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 24.14. 


Attorney General Opinions. 

Authority of city court to punish an indi- 
vidual for contempt of court when the person 
fails to appear in court for an appointed court 
date. OAG 11-17, 2011 Tenn. AG LEXIS 19 
(2/15/11). 

A court has authority to enter a default 
judgment of contempt in a proceeding for civil 
contempt if the alleged contemnor fails to re- 
spond or appear, as long as the alleged contem- 
nor has been provided with proper notice and 
the opportunity to respond. OAG 15-36, 2015 
Tenn. AG LEXIS 36 (4/21/15). 
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Analysis 


. Powers. 

. Limitation of Powers. 

. Jurisdiction to Try Attorney. 
. No Contempt. 
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. Powers. 

The power to punish for contempt is inherent 
in the courts of justice. Thigpen v. Thigpen, 874 
S.W.2d 51, 1993 Tenn. App. LEXIS 716 (Tenn. 
Ct. App. 1993). 

Trial court had power to impose an order of 
contempt on three members of a compensation 
self-insured group trust in liquidation where 
the members continued to violate court orders 
to make periodic payments. State ex rel. Flow- 
ers v. Tenn. Trucking Ass’n Self Ins. Group 
Trust, 209 S.W.3d 602, 2006 Tenn. App. LEXIS 
251 (Tenn. Ct. App. 2006), appeal denied, State 
ex rel. Flowers v. Tenn. Trucking Ass’n Self Ins. 
Group Trust & Trucking Servs., — S.W.3d —, 
2006 Tenn. LEXIS 1010 (Tenn. 2006). 

Juvenile court had authority under T.C.A. 
§ 29-9-104 to hold its court clerk in contempt of 
court and to incarcerate him to compel compli- 
ance with its lawful orders to produce court 
files to court referees. The finding that his 
noncompliance was willful under T.C.A. § 29- 
9-102(3) was supported by the evidence. In re 
Lineweaver, 343 S.W.3d 401, 2010 Tenn. App. 
LEXIS 75 (Tenn. Ct. App. Jan. 28, 2010), appeal 
denied, — S.W.3d —, 2010 Tenn. LEXIS 769 
(Tenn. Aug. 25, 2010). 


2. Limitation of Powers. 
The power of the courts to punish for con- 


tempt is limited to the cases laid down in 
§ 29-9-102. Scott v. State, 109 Tenn. 390, 71 
S.W. 824, 1902 Tenn. LEXIS 82 (1902). 


3. Jurisdiction to Try Attorney. 

Trial judge had jurisdiction to try appellant 
attorney for contempt under the interchange 
provisions; because the appellant’s charges of 
contempt implicated two judges in the first 
judicial district as witnesses, all the judges of 
the first judicial district recused themselves 
from hearing the case, and accordingly, the 
presiding judge of the first judicial district 
requested a judge from the second judicial 
district to hear the contempt proceedings. Wil- 
son v. Wilson (In re Cowan), 877 S.W.2d 271, 
1993 Tenn. App. LEXIS 814 (Tenn. Ct. App. 
1993). 


4. No Contempt. 

From a doctor’s suit against a public hospital 
regarding his staff privileges being revoked, the 
doctor’s lawyers should not have been held in 
civil contempt after they sought public records 
from the hospital while the doctor’s interlocu- 
tory appeal regarding a discovery dispute was 
pending because the plain language of the 
order staying “all proceedings below” was not 
broad enough to apply to separate actions un- 
der T.C.A. § 10-7-505(a) seeking access to pub- 
lic records; the appellate court’s stay order 
could reasonably have been interpreted to ap- 
ply only to the pending legal and administra- 
tive proceedings between the doctor and the 
hospital. Konvalinka v. Chattanooga-Hamilton 
County Hosp. Auth., 249 S.W.3d 346, 2008 
Tenn. LEXIS 103 (Tenn. Feb. 13, 2008). 
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16-1-104. Conflicts in use of courtroom. 


In case of conflict among the courts, the use of the courtroom may be 
regulated by consent, in which case the court yielding the room may hold its 
session in any other room within the limits of the county seat. If no agreement 
is made, the circuit court shall be preferred to the chancery court. If excluded 
from the courtroom on Monday, the circuit court shall try no jury causes on 
that day, except by consent of parties. 


History. 

Code 1858, § 4097 (deriv. Acts 1835-1836, ch. 
18, § 12); Shan., § 5909; Code 1932, § 10109; 
T.C.A. (orig. ed.), § 16-104. 


Compiler’s Notes. 
Former title 16, ch. 1, part 1, §§ 16-1-101 — 
16-1-120 concerning general provisions — in 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 24.16. 


Attorney General Opinions. 

Distribution of court space by presiding 
judge, OAG 99-049, 1999 Tenn. AG LEXIS 50 
(3/2/99). 


general was renumbered to title 16, ch. 1 in 
O21 


16-1-105. Holding court outside of courthouse or in courthouse or 
room outside county seat. 


(a)(1) If for any cause, in the opinion of the court deemed sufficient, it is 
impracticable or inconvenient for any court to hold its session at the 
courthouse, or place designated by law, it shall be lawful for the court to hold 
its session, or any part of its session, at any other room within the limits of 
the county seat, or at any other room open to the public within an institution 
of the department of correction or the department of children’s services if the 
court deems it necessary, and all its proceedings at such place, whether in 
civil or criminal cases, are as valid as if done at the courthouse. 
(2)(A) It is lawful for the court to temporarily hold its session, or any part 
of its session, in a courthouse or other room located outside the county seat 
if: 
(i) The courthouse in the county seat is rendered temporarily unus- 
able by reason of a natural disaster; 
(ii) Trials and other judicial proceedings are scheduled to be held in 
the courthouse during the time the courthouse is temporarily unusable; 
(iii) Another room located within the county seat with sufficient 
security and otherwise suitable for conducting court proceedings is not 
available; and 
(iv) The presiding judge of the district determines that extraordinary 
circumstances exist such that temporarily moving the judicial proceed- 
ings outside the county seat is in the best interests of justice. 
(B) If the presiding judge of the judicial district determines the require- 
- ments of subdivision (a)(2)(A) have been met, the presiding judge will 
consult with the person who schedules events and proceedings at the 
location outside the county seat to determine dates when the courthouse 
or room outside the county seat is available for use. 
(C) When the courthouse, or place designated by law, within the county 
seat is ready for use, judicial proceedings must be returned to the 
courthouse of the county seat, unless a trial is in progress at the time the 
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courthouse within the county seat is ready for use and all parties involved 
agree to keep the matter in the courthouse or room outside the county seat 
until the conclusion of the case. 

(D) All proceedings held pursuant to this subdivision (a)(2) in a court- 
house or other room located outside the county seat, whether civil or 
criminal cases, are as valid as if done at the courthouse within the county 
seat. 

(E) Nothing in this subdivision (a)(2) allows: 

(i) The direct or indirect relocation of the county seat; or 

(ii) A court to lawfully hold its session at a courthouse or other room 
located outside the county seat for a period of time longer than is 
necessary to relocate or reconstruct a courthouse or other room within 

the limits of the county seat, except as provided in subdivision (a)(2)(C). 

(F) As used in this subdivision (a)(2), “natural disaster” has the same 
meaning as defined in § 4-31-8083. 

(b) Nothing in this section shall be construed as preventing or prohibiting a 
county that has constructed a criminal justice building or facility, or that uses 
a building or facility, that is not located within the limits of the county seat, 
from holding criminal court in that building or facility; provided, that it is 
located within the limits of the county. If the building or facility is used to hold 
criminal court, a defendant may be indicted, prosecuted, tried and convicted in 


that building or facility as if done at the courthouse. 


History. 
Code 1858, § 4096 (deriv. Acts 1835-1836, ch. 
6, § 7; 1835-1836, ch. 18, § 13); Shan., § 5908; 


Code 1932, § 10108; modified; T.C.A. (orig. ed.), . 


§ 16-105; Acts 1985 (ist E.S.), ch. 12, § 1; 
1989, ch. 278, § 28; 1996, ch. 1079, § 30; 2006, 
ch. 630, § 2; 2020, ch. 805, § 1. 


Compiler’s Notes. 

Former title 16, ch. 1, part 1, §§ 16-1-101 — 
16-1-120 concerning general provisions — in 
general was renumbered to title 16, ch. 1 in 
2021. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 24.16. 


Tennessee Jurisprudence, 17 Tenn. Juris., 
Justices of Peace and General Sessions Courts, 


§ 2. 


Attorney General Opinions. 

Distribution of court space by presiding 
judge, OAG 99-049, 1999 Tenn. AG LEXIS 50 
(3/2/99). 

Unless expressly authorized by T.C.A. 8§ 16- 
2-106 through 16-2-402 or a private act, neither 
a general sessions nor a circuit court may 
regularly hold its sessions outside the city lim- 
its of the county seat, OAG 05-122, 2005 Tenn. 
AG LEXIS 124 (8/8/05). 


NOTES TO DECISIONS 


1. Perjury Committed in Building Other 
Than Courthouse. 

Circuit court had jurisdiction to try defen- 
dant for perjury committed while court was 
sitting in federal custom house during period in 
which courthouse was undergoing repairs, 


16-1-106. Minutes. 


since this section of the Code authorized court 
to occupy rooms away from courthouse under 
such circumstances. Exum v. State, 90 Tenn. 
501, 17 S.W. 107, 1891 Tenn. LEXIS 32, 25 Am. 
St. Rep. 700, 15 L.R.A. 381 (1891). 


(a) The minutes of the court for each day’s work shall be signed by the judge. 
The minute book shall provide a place for the judge’s signature after the 
minute entries each day; however, where the orders of the court are photo- 
copied so that an accurate facsimile of the entire order and judge’s signature 
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appears, it shall be sufficient for the judge to sign at the end of the minute book 
approving all the minutes in the book. 

(b) When any judge or chancellor fails to sign the minutes of the judge’s or 
chancellor’s court because of death, vacancy in office or disability, or for any 
other reason, the judge’s or chancellor’s successor shall examine all the 
unsigned minutes, and if the successor finds that the unsigned minutes 
satisfactorily represent the true and complete proceedings of the court, the 
successor shall so certify. The judge’s or chancellor’s successor shall examine 
any decree or order that has been signed by the deceased or disabled 
predecessor but that has not been spread upon the minutes of the court, and if 
the successor finds that the decree or order is a true and complete decree or 
order, the successor shall direct that the decree or order be spread upon the 
minutes of the court and certify the minutes. Any minutes certified by a judge 
or chancellor pursuant to this subsection (b) have the same force and effect as 


minutes entered pursuant to subsection (a). 


History. | 

Code 1858, § 4101 (deriv. Acts 1809 (Sept.), 
ch. 49, § 20); Shan., § 5913; Code 1932, 
§ 10112; Acts 1967, ch. 81, § 1; 1972, ch. 803, 
§ 1; T.C.A. (orig. ed.), § 16-106; Acts 1984, ch. 
736, $1. 


Compiler’s Notes. 

Former title 16, ch. 1, part 1, §§ 16-1-101 — 
16-1-120 concerning general provisions — in 
general was renumbered to title 16, ch. 1 in 
Zuel, 


Textbooks. 
Tennessee Jurisprudence, 16 Tenn. Juris., 
Judgments and Decrees, § 25. 


Law Reviews. 

The Procedural Details of the Proposed Ten- 
nessee Rules of Appellate Procedure, IV. The 
Record on Appeal (John L. Sobieski, Jr.), 46 
Tenn. L. Rev. 35. 


NOTES TO DECISIONS 


Analysis 

1. Purpose. 

2. Nature of Statute. 

3. Minutes. 

4. —Failure to Enter Judgment on Day Pro- 
nounced — Effect. . 

5. —Failure to Sign — Effect. 

6. —Presumption as to Signing. 

7. Bill of Exceptions — Death of Judge without 
Signing. 

8. General Sessions Court — Nature of Dock- 
ets. 

1. Purpose. 


The failure to read and sign the minutes each 
morning in open court, and the signing of the 
same at chambers, or in another town or place, 
after the court has adjourned, is severely rep- 
rehended and deprecated, as likely to result in 
surreptitious entries and evil practices. Bass v. 
State, 65 Tenn. 579, 1872 Tenn. LEXIS 457 
(1873). 

Minutes are indigenous to courts of record, 
and when signed by a trial judge they become 
the highest evidence of what has been done in 
the court. Ray v. State, 577 S.W.2d 681, 1978 
Tenn. Crim. App. LEXIS 280 (Tenn. Crim. App. 
1978). 


2. Nature of Statute. 

The requirement of this section that the 
minutes of the court shall be signed by the 
judge is directory only. Jackson v. Jackson, 3 
Shan. 18 (1878); State ex rel. Pierce v. Hardin, 
163 Tenn. 471, 43 S.W.2d 924, 1931 Tenn. 
LEXIS 137 (1931); Duboise v. State, 200 Tenn. 
93, 290 S.W.2d 646, 1956 Tenn. LEXIS 380 
(1956). 

The provisions of this section are merely 
directory and not mandatory. Duboise v. State, 
200 Tenn. 93, 290 S.W.2d 646, 1956 Tenn. 
LEXIS 380 (1956). 

While this section has repeatedly been con- 
strued as being directory rather than manda- 
tory, it is nevertheless right and proper that 
such directions not be ignored. Howard v. State, 
217 Tenn. 556, 399 S.W.2d 738, 1966 Tenn. 
LEXIS 609 (1966). 


3. Minutes. 

The minutes, signed as required by this stat- 
ute, and thus authenticated, are made the 
highest evidence of what was done in court; 
and, so far as they are records of judicial 
proceedings, they import absolute verity, and 
are conclusive unless attacked for fraud. Moore 
v. State, 50 Tenn. 493, 1872 Tenn. LEXIS 23 
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(1871); Conway v. Brown, 52 Tenn. 237, 1871 
Tenn. LEXIS 255 (1871); Dyer v. State, 79 Tenn. 
509, 1883 Tenn. LEXIS 96 (1883); Chrisman v. 
Metropolitan Life Ins. Co., 178 Tenn. 321, 157 
S.W.2d 831, 1941 Tenn. LEXIS 62 (1942). 

Contention of the defendant that the minutes 
of the court were not properly signed because 
trial judge only signed the minute book at the 
close of all the entries for the day was without 
merit as no more was required. Fuller v. State, 
504 S.W.2d 385, 1973 Tenn. Crim. App. LEXIS 
220 (Tenn. Crim. App. 1973). 


4. —Failure to Enter Judgment on Day 
Pronounced — Effect. 

Although this section contemplates that a 
judgment be entered on the day it is pro- 
nounced, the statute is directory only; however, 
the failure to comply with it delays execution of 
the judgment. Welch v. State, 553 S.W.2d 917, 
1977 Tenn. Crim. App. LEXIS 282 (Tenn. Crim. 
App. 1977). 


5. —Failure to Sign — Effect. 

The failure of a judge, through inadvertence 
or accident, to sign the minutes of the court for 
the day on which a judgment was recovered, 
does not invalidate the judgment, the provi- 
sions of the statute on this subject being direc- 
tory. Jackson v. Jackson, 3 Shan. 18 (1878). 

The minutes of records of courts are gener- 
ally required to be authenticated by the signa- 
ture of the judge, but failure of the judge to sign 
the record as directed by statute does not make 
the judgment a nullity; it is at most irregular 
and erroneous, but not void. Crum v. Fillers, 6 
Tenn. App. 547, — S.W. —, 1926 Tenn. App. 
LEXIS 149 (Tenn. Ct. App. 1926). 

Failure of trial judge to sign minutes which 
contained order convicting defendants or min- 
utes overruling motion for new trial did not 
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invalidate judgment of conviction. Duboise v. 
State, 200 Tenn. 93, 290 S.W.2d 646, 1956 Tenn. 
LEXIS 380 (1956). 

Decree was not invalid because chancellor 
failed to sign minutes containing such decree. 
Cobb v. Brown, 42 Tenn. App. 595, 305 S.W.2d 
241, 1956 Tenn. App. LEXIS 145 (Tenn. Ct. 
App. 1956). 


6. —Presumption as to Signing. 

It will be presumed that the chancellor per- 
formed his duty and signed the minutes. Hull v. 
Vaughn, 171 Tenn. 642, 107 S.W.2d 219, 1937 
Tenn. LEXIS 146 (1937). 


7. Bill of Exceptions — Death of Judge 
without Signing. 

Unsigned bill of exceptions, if agreed to by 
counsel, may be considered by the supreme 
court, where the judge died pending a motion 
for a new trial, before the adjournment of the 
court and before the expiration of the time for 
signing the bill of exceptions. Sims v. State, 72 
Tenn. 357, 1880 Tenn. LEXIS 27 (1880). 


8. General Sessions Court — Nature of 
Dockets. 

Where the dockets provided for by Private 
Acts 1937, ch. 12 creating a court of general 
sessions for Davidson County were no more 
than those formerly kept by the justices of the 
peace whose judicial powers and functions the 
court took over and where there was no provi- 
sion that such dockets should be read aloud 
each morning and verified by signature of the 
judge, such records did not approach the dig- 
nity and verity of the authenticated minutes of 
a court of record and such court was not a court 
of record. Chrisman v. Metropolitan Life Ins. 
Co., 178 Tenn. 321, 157 S.W.2d 831, 1941 Tenn. 
LEXIS 62 (1942). 


In all suits, instituted according to law, to sell the real estate of decedents for 
the payment of debts, or to sell lands for partition, a court of record may decree 
a sale of lands lying in any part of the state. 


History. 

Code 1858, § 4102 (deriv. Acts 1847-1848, ch. 
170); Shan., § 5914; mod. Code 1932, § 10113; 
T.C.A. (orig. ed.), § 16-107. 


Compiler’s Notes. 
Former title 16, ch. 1, part 1, §§ 16-1-101 — 
16-1-120 concerning general provisions — in 


general was renumbered to title 16, ch. 1 in 
2021. 


Law Reviews. 

Abolishing Local Action Rules: A First Step 
toward Modernizing Jurisdiction and Venue in 
Tennessee, 34 U. Mem. L. Rev. 251 (2004). 


16-1-108. Vesting title by decree or clerk’s deed. 


Courts having jurisdiction to sell lands, instead of ordering parties to convey, 
may divest and vest title directly by decree, or empower the clerk to make title. 
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History. 

Code 1858, § 4103 (deriv. Acts 1801, ch. 6, 
§ 48; 1837-1838, ch. 176, § 1); Shan., § 5915; 
Code 1932, § 10114; T.C.A. (orig. ed.), § 16- 
108. 


Compiler’s Notes. 

Former title 16, ch. 1, part 1, §§ 16-1-101 — 
16-1-120 concerning general provisions — in 
general was renumbered to title 16, ch. 1 in 
2021. 


Cross-References. 
Judgment for specific acts; vesting title, 
Tenn. R. Civ. P. 70. 


16-1-108 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
§§ 301, 308, 306. 

Tennessee Jurisprudence, 16 Tenn. Juris., 
Judicial Sales, §§ 12, 38. 


Law Reviews. 
Quiet Title Actions in Tennessee, 15 Mem. St. 
U.L. Rev. 263 (1985). 


NOTES TO DECISIONS 


Analysis 


. Transfer of Title. 

. Confirmation. 

. Failure of Master to Make Deed. 

. Transfer of Interest before Receiving Sher- 
iffs Deed. 

5. Decree as Evidence. 


1. Transfer of Title. 

A bid at a master’s sale continues as a mere 
offer until the court rejects it or accepts it. But 
the purchaser does not become the owner of the 
legal title, unless the decree divests and vests 
title, or unless a deed is made by the master 
pursuant to a decree ordering him so to do, or 
unless, on being so ordered, the master fails to 
make the deed within a reasonable time, in 
which latter event, the title will vest in the 
purchaser by the mere lapse of such reasonable 
time. Camp v. Riddle, 128 Tenn. 294, 160 S.W. 
844, 1913 Tenn. LEXIS 49 (1913). 
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2. Confirmation. 

Confirmation of report of sale constitutes and 
completes the contract in court sales of land. 
Eakin & Co. v. Herbert, 44 Tenn. 116, 1867 
Tenn. LEXIS 19 (1867); Myers v. Lindsay, 73 
Tenn. 331, 1880 Tenn. LEXIS 132 (1880). 

Sale of personal property was complete with- 
out a confirmation by decree. Saunders & Ay- 
cock v. Stallings, 52 Tenn. 65, 1871 Tenn. 
LEXIS 234 (1871). 

In case of real property confirmation com- 
pletes the sale without formal divestiture and 
investiture in purchaser in whom there is all 
the beneficial interest regardless of the naked 
legal title being outstanding. Williams v. Clark, 
51 S.W. 130, 1898 Tenn. Ch. App. LEXIS 135 
(1898); Killough v. Warren, 58 S.W. 898, 1899 
Tenn. Ch. App. LEXIS 182 (Tenn. Ch. App. 
1899). 


3. Failure of Master to Make Deed. 

Decree directing reformation of deed and 
conveyance of property to complainant by clerk 
and master operated to invest title in complain- 
ant from the date of the decree even though 
clerk and master did not execute the deed. 
Behrn v. White, 108 Tenn. 392, 67 S.W. 810, 
1901 Tenn. LEXIS 39 (1902). 

A sufficient time did not, as a matter of law, 
elapse between December, 1876, when a decree 
directed the master to make a deed for land 
purchased at judicial sale, and February, 1877, 
to vest the legal title in the purchaser without a 
deed, by lapse of time. Camp v. Riddle, 128 
Tenn. 294, 160 S.W. 844, 1913 Tenn. LEXIS 49 
(1913). 


4. Transfer of Interest before Receiving 
Sheriff's Deed. 

A purchaser of land at a court sale may before 
he takes the sheriffs deed transfer in good faith 
such interest as he acquired under the pur- 
chase and no registration of such transfer is 
required. Spicer v. Kimes, 25 Tenn. App. 247, 
156 S.W.2d 334, 1941 Tenn. App. LEXIS 102 
(Tenn. Ct. App. 1941). 

Where decree of court vested title in pur- 
chaser but before the deeds were executed by 
the clerk, the purchaser asked the court to 
make an order directing the clerk to execute the 
deeds to him and his wife, which order was 
entered on the minutes and the deeds were so 
executed, such procedure vested title in the 
purchaser and his wife as tenants by the en- 
tireties. Spicer v. Kimes, 25 Tenn. App. 247, 156 
S.W.2d 334, 1941 Tenn. App. LEXIS 102 (Tenn. 
Ct. App. 1941). 


5. Decree as Evidence. 

Such a decree when proper and registered 
may be introduced as evidence, without produc- 
tion of other parts of the record. Whitmore v. 
Johnson’s Heirs, 29 Tenn. 610, 1850 Tenn. 
LEXIS 41 (1850). 
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16-1-109. Registration of decree or clerk’s deed. 


The decree or deed of the clerk, as the case may be, has the same force and 
effect as a conveyance by the party, and shall be registered. 


History. 

Code 1858, § 4104 (deriv. Acts 1801, ch. 6, 
§ 48; 1837-1838, ch. 176); Shan., § 5916; Code 
1932, § 10115; T.C.A. (orig. ed.), § 16-109. 


Compiler’s Notes. 

Former title 16, ch. 1, part 1, §§ 16-1-101 — 
16-1-120 concerning general provisions — in 
general was renumbered to title 16, ch. 1 in 
2021. 


Cross-References. 
Judgment for specific acts; vesting title, Tenn 
R. Civ. P. 70. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§ 303. 


Law Reviews. 
The Tennessee Recording System (Toxey H. 
Sewell), 50 Tenn. L. Rev. 1 (1982). 


NOTES TO DECISIONS 


1. Effect of Decree or Deed. 
The decree or deed has the effect of a deed 
duly executed and acknowledged by the parties 


in interest. White v. O’Bryan, 148 Tenn. 18, 251 
S.W. 785, 1922 Tenn. LEXIS 77 (1922). 


16-1-110. Implied covenants in sales of land. 


In cases where the sale is made at the voluntary instance of parties, the 
decree or deed of the clerk shall imply a covenant of seisin and warranty of title 
by the parties whose interest is sold, their heirs and representatives, unless 
otherwise provided in the face of the decree. 


History. 
Code 1858, § 4105; Shan., § 5917; Code 
1932, § 10116; T.C.A. (orig. ed.), § 16-110. 


Compiler’s Notes. 

Former title 16, ch. 1, part 1, §§ 16-1-101 — 
16-1-120 concerning general provisions — in 
general was renumbered to title 16, ch. 1 in 
2021. 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
§ 303. 

Tennessee Jurisprudence, 16 Tenn. Juris., 
Judicial Sales, § 12; 20 Tenn. Juris., Partition, 
eee 


NOTES TO DECISIONS 


Analysis 


. In General. 

. Sales for Partition. 

—Decisions not Based on This Section. 
. Warranties Binding on Parties. 


= PONE 


. In General. 

Implied warranty of title and against encum- 
brances, where the court sale is made at the 
instance of the parties for the conversion of 
their interests into the money, or for like pur- 
poses. Staunton v. Harris, 56 Tenn. 579, 1872 
Tenn. LEXIS 178 (1872). 

Where land is sold in constraint of law, in 
invitum, for the benefit of creditors, either 
under execution or under the decrees or orders 


of any competent court, the purchaser obtains 
no warranty of title or covenants against en- 
cumbrances, and can have no recourse on the 
creditor for any encumbrances, deficiency, or for 
failure of title, though he may recover for some 
encumbrances of the party as whose property 
the land was sold. Staunton v. Harris, 56 Tenn. 
579, 1872 Tenn. LEXIS 178 (1872); Childress v. 
Vance, 60 Tenn. 406, 1872 Tenn. LEXIS 522 
(1873); Hously v. Lindsay, 57 Tenn. 651, 1873 
Tenn. LEXIS 281 (1873); Foster v. Bradford, 1 
Tenn. Ch. 400 (1873); Myers v. Lindsay, 73 
Tenn. 331, 1880 Tenn. LEXIS 132 (1880); Chan- 
dler v. Jobe, 73 Tenn. 591, 1880 Tenn. LEXIS 
189 (1880); Williams v. Whitmore, 77 Tenn. 262, 
1882 Tenn. LEXIS 49 (1882); Mayor of Nash- 
ville v. Cowan, 78 Tenn. 209, 1882 Tenn. LEXIS 
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165 (1882); Irby v. Irby, 79 Tenn. 165, 1883 
Tenn. LEXIS 34 (1883); State v. Hill, 87 Tenn. 
638, 11 S.W. 610, 1889 Tenn. LEXIS 15 (1889); 
Hunt v. Memphis Gaslight Co., 95 Tenn. 136, 31 
S.W. 1006, 1895 Tenn. LEXIS 72 (1895); Brown 
v. Timmons, 110 Tenn. 148, 72 S.W. 958, 1902 
Tenn. LEXIS 48 (1908). 


2. Sales for Partition. 


3. —Decisions not Based on This Section. 

In sales for petition authorized by statute 
where the buyer obtains a defective title and 
discovers the fact before the conveyance is 
executed he may recover his purchase money. 
Deaderick v. Smith, 25 Tenn. 138, 1845 Tenn. 


16-1-112 


LEXIS 46 (1845); Read v. Fite, 27 Tenn. 328, 
1847 Tenn. LEXIS 81 (1847); Foster v. Brad- 
ford, 1 Tenn. Ch. 400 (1873). 


4, Warranties Binding on Parties. 

Where the sale of land for a partition was 
made on the theory that the interests of the 
remaindermen were vested, whereas in fact 
they were contingent, the purchasers are not 
entitled to be relieved from their purchase on 
their contention that they were thereby de- 
prived of the implied warranty of title, given by 
this section, where a sale for partition was 
made at the voluntary instance of the parties. 
Jordan v. Jordan, 145 Tenn. 378, 239 S.W. 423, 
1921 Tenn. LEXIS 86 (1922). 


16-1-111. Use of papers filed in federal courts. 


In all cases that have been removed from the courts of the state to the federal 
courts, and that have been afterward remanded to the state courts, the 
pleadings, depositions and proofs that have been filed in the federal court 
during its pendency there shall be used as if the pleadings, depositions and 
proofs had been originally filed in the state court. In cases where the original 
depositions, pleadings and proofs cannot be obtained from the federal court for 
use in the state court, then certified copies of the original depositions, 
pleadings and proofs may be obtained from the federal court, for use in the 
state court, instead of the originals. 


History. 16-1-120 concerning general provisions — in 
Acts 1903, ch. 17, §§ 1, 2; Shan., §§ 5917a1, general was renumbered to title 16, ch. 1 in 

5917a2; mod. Code 1932, §§ 10117, 10118; 2021. 

T.C.A. (orig. ed.), § 16-111. Tastheel. 

Compiler’s Notes. Gibson’s Suits in Chancery (7th ed., Inman), 
Former title 16, ch. 1, part 1, §§ 16-1-101— § 817. 


16-1-112. Justice of the peace — Name change throughout code. 


Tennessee Code Annotated is amended in each of its provisions providing the 
judicial powers, duties, functions or jurisdiction of the justice of the peace to 
delete references to “justice of the peace” or any variation of those words and 
to substitute instead references to the “court of general sessions” or “judge of 
the court of general sessions” or a variation of those words. The Tennessee code 
commission is granted the authority to reword the provisions to conform to the 
appropriate reference and sentence structure and to make grammatical 
changes necessary to effect those word changes without any change of 
substantive law. 


History. 
Acts 1979, ch. 68, § 3; T.C.A., § 19-102. 


Compiler’s Notes. 

Former title 16, ch. 1, part 1, §§ 16-1-101 — 
16-1-120 concerning general provisions — in 
general was renumbered to title 16, ch. 1 in 
2021. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), § 7.1. 

Tennessee Jurisprudence, 8 Tenn. Juris., 
Courts of General Sessions, § 20; 17 Tenn. 
Juris., Justices of Peace and General Sessions 
Courts, §§ 1, 2. 
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16-1-113. Court business and filings — Facsimile transmissions. 


(a) It is the intent of the general assembly, in recognition of the common 
practice and use of facsimile transmissions (faxes) in business and govern- 
ment, to: 

(1) Promote a more efficient means of filing documents and overcome 
expenses and delays entailed in long distance communication; and 

(2) Enable courts in this state to implement procedures for the filing of 
documents by fax. 

(b) Courts in this state may implement procedures for the transmission of 
documents by fax machines in accordance with this section and § 16-3-408 and 
the Tennessee supreme court rules. 


History. 16-1-120 concerning general provisions — in 
Acts 1991, ch. 146, §§ 1, 2. general was renumbered to title 16, ch. 1 in 
2021. 


Compiler’s Notes. 
Former title 16, ch. 1, part 1, §§ 16-1-101 — 


16-1-114. Immunity for judges sitting specially or by interchange. 


Any judge or lawyer sitting specially under § 16-15-209 or § 17-2-208 or by 
interchange shall have the same immunity as the judge for whom the judge or 
lawyer is sitting, and the state or county that would provide the defense for the 
judge for whom the lawyer or judge is sitting shall be required to provide the 
defense for the substitute judge. 


History. 16-1-120 concerning general provisions — in 
Acts 1997, ch. 473, § 1. general was renumbered to title 16, ch. 1 in 
2021. 


Compiler’s Notes. 
Former title 16, ch. 1, part 1, §§ 16-1-101 — 


16-1-115. Electronic signatures. 


Notwithstanding any law to the contrary, courts in this state may implement 
procedures for the use of electronic signatures in the signing of pleadings, court 
orders, judgment orders, affidavits of complaint, arrest warrants, a mittimus 
or other court documents. An electronic signature may be used to sign a 


document and shall have the same force and effect as a written signature. 


History. 
Acts 1997, ch. 505, § 1. 


Compiler’s Notes. 

Former title 16, ch. 1, part 1, §§ 16-1-101 — 
16-1-120 concerning general provisions — in 
general was renumbered to title 16, ch. 1 in 
2021. 


Law Reviews. 

The E-Sign Act: A Move in the Right Direc- 
tion and a Boost for E-Commerce (Daniel W. 
Van Horn), 37 No. 2 Tenn. B.J. 14 (2001). 


Attorney General Opinions. 
In allowing an officer to use an electronic 
signature, a detailed proposal for the issuance 


of an arrest warrant conformed with the statu- 
tory provision giving electronic signatures the 
same force and effect as written signatures in 
affidavits of complaint and arrest warrants; 
therefore, the resulting one-page arrest war- 
rant with the electronic signature of the affiant 
and two original signatures of the judicial com- 
missioner constituted a valid charging instru- 
ment, OAG 00-124, 2000 Tenn. AG LEXIS 125 
(8/7/00). 

If an affiant personally appears before a 
judicial commissioner to swear to the allega- 
tions of the arrest warrant and signs the war- 
rant using an electronic signature pad, the 
resulting arrest warrant bearing the electronic 
signature constitutes a valid charging instru- 
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ment, OAG 00-124, 2000 Tenn. AG LEXIS 125 
(8/7/00). 


16-1-116. Transfer of actions or appeals. 


Notwithstanding any other law or rule of court to the contrary, when an 
original civil action, an appeal from the judgment of a court of general sessions, 
or a petition for review of a final decision in a contested case under the Uniform 
Administrative Procedures Act, compiled in title 4, chapter 5, is filed in a state 
or county court of record or a general sessions court and such court determines 
that it lacks jurisdiction, the court shall, if it is in the interest of justice, 
transfer the action or appeal to any other such court in which the action or 
appeal could have been brought at the time it was originally filed. Upon such 
a transfer, the action or appeal shall proceed as if it had been originally filed 
in the court to which it is transferred on the date upon which it was actually 


filed in the court from which it was transferred. 


History. 
Acts 2000, ch. 794, § 1. 


Compiler’s Notes. 
Former title 16, ch. 1, part 1, §§ 16-1-101 — 


16-1-120 concerning general provisions — in 
general was renumbered to title 16, ch. 1 in 
2021. 


NOTES TO DECISIONS 


Analysis 


1. Applicability. 
2. Transfer. 


1. Applicability. 

While T.C.A. § 16-1-116 applied generally to 
cases incorrectly filed in one court which may 
be transferred to another court, T.C.A. § 9-8- 
307 applied specifically to the transfer of claims 
from a court to the Tennessee Claims Commis- 
sion; therefore, the more general statute, T.C.A. 
§ 16-1-116, was inapplicable. Turner v. State, 
184 S.W.3d 701, 2005 Tenn. App. LEXIS 380 
(Tenn. Ct. App. 2005). 

Appellate court denied defendant’s request 
that his habeas corpus petition be treated as 
one for postconviction relief and that the appel- 
late court order the Davidson county court to 
transfer the matter to the Maury county crimi- 
nal court to proceed as if the petition was for 
postconviction relief, because without express 
authority, it would not order a transfer; the 
appellate court was not persuaded that T.C.A. 
§ 16-1-116 applied, as postconviction proceed- 
ings were governed specifically by T.C.A. § 40- 
30-101 et seq., and habeas corpus actions were 
governed specifically by T.C.A. § 29-21-119. 
Carter v. Bell, — S.W.3d —, 2007 Tenn. Crim. 
App. LEXIS 745 (Tenn. Crim. App. Sept. 21, 
2007), aff'd, 279 S.W.3d 560, 2009 Tenn. LEXIS 
307 (Tenn. 2009). 

In a family’s medical malpractice suit against 
a doctor, his employer, and a hospital, as the 
family and the employer were in the same 


county (the hospital was not), and the cause of 
action arose out of medical treatment provided 
in that county, transfer of venue to that county 
under T.C.A. § 20-4-101(b) was proper; since 
the entire case could have been brought in that 
county initially, transfer there pursuant to 
T.C.A. § 16-1-116 was permissible. Pack v. 
Ross, 288 S.W.3d 870, 2008 Tenn. App. LEXIS 
223 (Tenn. Ct. App. Apr. 9, 2008). 

In a 42 U.S.C. § 1983 case in which a pro se 
state inmate filed his complaint in the incorrect 
venue pursuant to T.C.A. § 41-21-8083, the trial 
court did not err in dismissing the petition. 
While the inmate had filed an affidavit to 
proceed in forma pauperis, as required by 
T.C.A. § 41-21-805, he failed to list any prior 
lawsuits or claims filed by him. Hayes v. State, 
341 S.W.3d 293, 2009 Tenn. App. LEXIS 681 
(Tenn. Ct. App. Oct. 8, 2009), appeal dismissed, 
Hayes v. Turner, — S.W.3d —, 2010 Tenn. 
LEXIS 95 (Tenn. Feb. 16, 2010). 

In a 42 U.S.C. § 1983 case in which a pro se 
state inmate filed his complaint in the incorrect 
venue pursuant to T.C.A. § 41-21-803, the trial 
court did not err in dismissing the petition 
since the inmate had not exhausted his admin- 
istrative remedies as required by 42 U.S.C. 
§ 1997e, and exhaustion was a prerequisite to 
filing an action. Hayes v. State, 341 S.W.3d 293, 
2009 Tenn. App. LEXIS 681 (Tenn. Ct. App. Oct. 
8, 2009), appeal dismissed, Hayes v. Turner, — 
S.W.3d —, 2010 Tenn. LEXIS 95 (Tenn. Feb. 16, 
2010). 

Chancery court erred in granting summary 
judgment and dismissing an employee’s retal- 
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iatory discharge case rather than granting the 
public employer’s motion to transfer because 
the employer raised a jurisdictional objection 
and, therefore, transfer was mandated. Young 
v. Davis, — S.W.3d —, 2009 Tenn. App. LEXIS 
728 (Tenn. Ct. App. Oct. 30, 2009), overruled in 
part, Sneed v. City of Red Bank, 459 S.W.3d 17, 
2014 Tenn. LEXIS 962 (Tenn. Dec. 2, 2014), 
overruled, Young v. City of Lafollette, 479 
S.W.3d 785, 2015 Tenn. LEXIS 695 (Tenn. Aug. 
26, 2015). 

Court of appeals considered the applicability 
of the Transfer Statute, T.C.A. § 16-1-116, in 
plaintiffs appeal of an order dismissing his 
claim under the Government Tort Liability Act 
as time barred pursuant to T.C.A. § 29-20- 
305(b) because the questions before the court of 
appeals, whether the general sessions court 
had authority to transfer plaintiffs case to the 
circuit court and whether plaintiffs claim was 
time barred, were the central issues before the 
circuit court; the Transfer Statute was not 
discussed in the circuit court, but the questions, 
the issues of subject matter jurisdiction and 
whether the claim was time barred, were 
raised. Haynes v. Rutherford County, 359 
S.W.3d 585, 2011 Tenn. App. LEXIS 350 (Tenn. 
Ct. App. June 27, 2011), appeal denied, — 
S.W.3d —, 2011 Tenn. LEXIS 915 (Tenn. Sept. 
Bis ZOll), 

Transfer Statute, T.C.A. § 16-1-116, is appli- 
cable to Government Tort Liability Act, T.C.A. 
§ 29-20-101 et seq., claims; the Transfer Stat- 
ute does not create a new substantive right or a 
new cause of action that could be asserted 
against the state or its political subdivisions, 
but the Transfer Statute merely authorizes the 
transfer of such a claim to a court empowered to 
hear the merits of the claim. Haynes v. Ruther- 
ford County, 359 S.W.3d 585, 2011 Tenn. App. 
LEXIS 350 (Tenn. Ct. App. June 27, 2011), 
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appeal denied, — S.W.3d —, 2011 Tenn. LEXIS 
915 (Tenn. Sept. 21, 2011). 

Trial court erred in dismissing plaintiffs 
claim under the Government Tort Liability Act 
as time barred pursuant to T.C.A. § 29-20- 
305(b) because the case was properly trans- 
ferred under the Transfer Statute, T.C.A. § 16- 
1-116; at the time plaintiff filed in general 
sessions court, his claim could have been 
brought in the circuit court, and because the 
case was properly transferred to a court with 
jurisdiction, the filing of the action in the ses- 
sions court on tolled the running of the statute 
of limitations before the expiration of the limi- 
tations period, and the date of transfer related 
back to the date plaintiffs claim was originally 
filed. Haynes v. Rutherford County, 359 S.W.3d 
585, 2011 Tenn. App. LEXIS 350 (Tenn. Ct. App. 
June 27, 2011), appeal denied, — S.W.3d —, 
2011 Tenn. LEXIS 915 (Tenn. Sept. 21, 2011). 

Trial court properly transferred an inmate’s 
action against a private correctional facility in 
accordance with T.C.A. § 16-1-116 because 
T.C.A. § 41-21-8083 effectively localized actions 
brought by prisoners and the proper venue in 
the matter was in the county where the facility 
was located. Womack v. Corr. Corp. of Am., — 
S.W.3d —, 2012 Tenn. App. LEXIS 893 (Tenn. 
Ct. App. Dec. 20, 2012), rev'd, 448 S.W.3d 362, 
2014 Tenn. LEXIS 659 (Tenn. Sept. 22, 2014). 


2. Transfer. 

Both conditions of the Transfer Statute were 
met; at the time that plaintiff originally filed 
this action, it could have been brought in the 
Campbell County Circuit Court, plus it was in 
the interest of justice for this action to be 
transferred to the court with subject matter 
jurisdiction. Bruce v. Jackson, — S.W.3d —, 
2019 Tenn. App. LEXIS 234 (Tenn. Ct. App. 
May 17, 2019). 


16-1-117. Reporting case statistics — Automated court information 


system. 


(a) It is the duty of the administrative office of the courts to collect, develop, 
and maintain uniform statistical information relative to court caseloads in 
Tennessee. To assist the administrative office of the courts in this duty, the 
clerks of each court shall report case data as set forth below: 

(1) Each criminal case shall be assigned a unique docket number. A 
criminal case shall be defined and reported as a single charge or set of 
charges arising out of a single incident concerning a single defendant in one 
(1) court proceeding. An incident shall be all criminal activity occurring on 
the same date. A court proceeding refers to a single level of court, such as 
general sessions or circuit. An appeal, probation revocation, or other post- 
judgment proceeding shall be considered a separate case. This definition 
shall not alter the practice in the Tennessee rules of criminal procedure 
dealing with joinder and severance of criminal cases. In addition, in courts 
of record, multiple incidents shall be counted as a single case when the 
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charges are of a related nature and it is the district attorney general’s 
intention that all of the charges be handled in the same court proceeding 
pursuant to a single indictment. If a case has more than one (1) charge or 
count, then the administrative office of the courts shall count the case 
according to the highest class of charge or count for the weighted caseload 
study based on the formula set out in § 16-2-513(a). Nothing in this 
subdivision (a)(1) shall operate to deprive court clerks of any fees to which 
they were entitled prior to July 1, 2014; 

(2) A civil case shall be defined as all motions, petitions, claims, counter- 
claims or proceedings between the parties resulting from the initial filing 
until the case is disposed. A unique docket number will be assigned to a civil 
case upon filing. Until the case is disposed, all subsequent motions, petitions, 
claims, counterclaims or proceedings between the parties resulting from the 
initial filing will be handled under the assigned docket number and will not 
be assigned a new docket number. Once a civil case has been disposed and 
further actions occur on the case, the original case will be reopened using the 
same docket number under which it was originally filed and is subject to 
additional court costs. All subsequent motions, petitions, claims, counter- 
claims or proceedings relating to the reopened case will be handled under the 
one reopened case docket number until disposed. Any subsequent re- 
openings will still use the original docket number, but will be counted by the 
administrative office of the courts as a new case for case-reporting purposes 
and are subject to additional court costs. Civil cases in courts of record shall 
be counted and reported to the administrative office of the courts according 
to this subdivision (a)(2); 

(3) All general sessions courts and municipal courts with general sessions 
jurisdiction shall collect and provide court data to the administrative office 
of the courts based on the definitions for criminal and civil cases as provided 
in subdivisions (a)(1) and (2); 

(4) All courts of record, except for juvenile courts, and all general sessions 
courts and municipal courts with general sessions jurisdiction shall report 
caseload data to the administrative office of the courts not less than one (1) 
time each month, so that all cases filed and disposed in one (1) month have 
been received by the administrative office of the courts by the fifteenth day 
of the following month in which the case is filed or disposed. The adminis- 
trative office of the courts shall create forms to be used by each court in 
reporting the caseload data; 

(5) The administrative office of the courts will provide written notification 
to any responsible party found not to be in compliance with the reporting 
requirements. Written notification will detail the type of noncompliance and 
recommend the corrective action to be taken. If compliance is not achieved 
during the subsequent reporting period following notification, the adminis- 
trative office of the courts will no longer accept data from the office not in 
compliance until such time as the errors are corrected. Notification of this 
action will be sent to all judges, district attorneys general, district public 
defenders and court clerks within the district where the noncomplying office 
is located. Notification will also be sent to the district attorneys general 
conference, the district public defenders conference, the administrative office 
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of the courts and the county officials association of Tennessee. Any periods of 

noncompliance will also be reported in the annual report to the chairs of the 

civil justice committee of the house of representatives and the judiciary 

committee of the senate; 
(6)(A) The clerks of those courts wherein commitments to a mental 
institution, as defined in § 16-10-2138, are ordered or persons are adjudi- 
cated as a mental defective, as defined in § 16-10-2138, shall report 
information described in § 16-10-213(c) regarding individuals who have 
been adjudicated as a mental defective or judicially committed to a mental 
institution. Included in the report pursuant to this subdivision (a)(6)(A) 
shall be the date in which such information was also reported to the 
federal bureau of investigation-NICS index; 

(B) The clerks of courts, pursuant to the reporting requirements of 
§§ 16-10-213, 16-11-206, 16-15-303 and 16-16-120, shall provide sufficient 
information to the administrative office of the courts who shall make such 
reports on behalf of those clerks as soon as practicable, but no later than 
the third business day following the date of receipt of signed order; 

(C) The information reported pursuant to subdivision (a)(6)(A) shall be 
maintained as confidential and not subject to public inspection, except for 
such use as may be necessary in the conduct of any proceedings pursuant 
to §§ 39-17-1316, 39-17-1353 and 39-17-1354; 

(D) The administrative office of the courts shall provide written notifi- 
cation to any responsible party found not to be in compliance with the 
reporting requirements of this subdivision (a)(6) or with the reporting 
requirements of §§ 16-10-2138, 16-11-206, 16-15-3083 and 16-16-120. If 
compliance is not achieved during the subsequent reporting period follow- 
ing notification, the administrative office of the courts will no longer accept 
data from the office not in compliance. Notification of this action will be 
sent to all judges, district attorneys general, district public defenders and 
court clerks within the district where the noncomplying office is located. 
Notification will also be sent to the district attorneys general conference, 
the district public defenders conference, the administrative office of the 
courts and the county officials association of Tennessee. Any periods of 
noncompliance will also be reported in the annual report to the chair of the 
judiciary committee of the senate and the chair of the civil justice 
committee of the house of representatives. 

(b) Any automated court information system being used or developed on or 
after July 1, 2008, including, but not limited to, the Tennessee court informa- 
tion system (TnCIS) being designed pursuant to § 16-3-803(h), shall ensure 
comparable data will be reported to the administrative office of the courts with 
respect to courts of record, and criminal cases in general sessions courts and 
municipal courts with general sessions jurisdiction, using the definitions and 
standards set forth in subsection (a). Each system shall use the Tennessee code 
citation on each criminal charge, and have the capability of using this 
information to classify the type and class of each charge. 


History. 6; 2013, ch. 236, § 37; 2013, ch. 300, § 1; 2014, 
Acts 2001, ch. 408, § 4; 2002, ch. 791, §§ 2-4, ch. 673, § 1; 2018, ch. 799, § 6; 2019, ch. 345, 
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§ 19; 2019, ch. 420, § 6; 2021, ch. 64, § 11. Effective Dates. 
AL Nea Acts 2021, ch. 64, § 132. March 29, 2021. 
Compiler’s Notes. 
Former title 16, ch. 1, part 1, §§ 16-1-101— (Cross-References. 


16-1-120 concerning general provisions — in Confidentiality of public records, § 10-7-504. 
general was renumbered to title 16, ch. 1 in 
2021. Rule Reference. 

This section is referred to in Rule 11, § II of 


Amendments. the Rules of the Supreme Court of Tennessee. 


The 2021 amendment substituted “civil jus- 
tice committee of the house of representatives” 
for “judiciary committee of the house of repre- 
sentatives” in (a)(5) and (a)(6)(D). 


16-1-118. Utilization of electronic court filing system provider autho- 
rized by the administrative office of the courts. 


Unless otherwise provided by law, all courts in this state that implement an 
electronic court filing system pursuant to Tennessee Supreme Court Rule 46 
and Tennessee Rule of Civil Procedure 5B shall utilize only a system provider 
authorized by the administrative office of the courts. The administrative office 
of the courts shall establish technical standards with the goals of ensuring 
integrity of filings, assuring an environment that promotes uniformity and 
ease of filing, and providing the framework for future compatibility among 
e-filing solutions implemented by local and state courts. Nothing in this section 
shall require the administrative office of the courts to begin implementing a 
statewide e-filing system. 


History. 16-1-120 concerning general provisions — in 
Acts:2013,'ch: 279, 8" I. general was renumbered to title 16, ch. 1 in 
2021. 


Compiler’s Notes. 
Former title 16, ch. 1, part 1, §§ 16-1-101 — 


16-1-119. Advisory task force to review composition of judicial dis- 
tricts. 


(a)(1)(A) By no later than September 1, 2018, the speaker of the senate and 
the speaker of the house of representatives shall establish an advisory 
task force to review the composition of Tennessee’s current judicial 
districts codified at § 16-2-506. 

(B) The task force shall be composed of eleven (11) members, as follows: 

(i) Three (3) current trial court judges, one (1) representing each 
grand division, appointed by joint action of the speaker of the senate and 
speaker of the house of representatives; 

(ii) Three (3) current district attorneys general, one (1) representing 
each grand division, appointed by joint action of the speaker of the 
senate and speaker of the house of representatives; 

(iii) Three (3) current district public defenders, one (1) representing 
each grand division, appointed by the joint action of the speaker of the 
senate and speaker of the house of representatives; and 

(iv) Two (2) citizen members, one (1) appointed by each speaker. The 
citizen members must reside in different grand divisions. 

(C) The speakers shall jointly designate one (1) of the members to serve 
as chair of the task force. 
(2)(A) By no later than December 1, 2019, the task force shall complete its 
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findings and recommend and publish a proposed statewide judicial redis- 
tricting plan. The plan shall provide reasonable and timely access to 
Tennessee’s circuit, chancery, and criminal courts and shall promote the 
efficient utilization of publicly funded resources allocated for the courts. 

(B) Prior to completing its findings and recommending this plan, the 
task force shall conduct at least one (1) public hearing within each of the 
three (3) grand divisions and shall receive oral and written testimony from 
interested organizations and citizens of this state. In addition, the task 
force shall establish a publicly accessible judicial redistricting task force 
page on the website of the administrative office of the courts for redistrict- 
ing-related information, including meeting notices and redistricting plans. 

(3) The task force shall deliver a report of its findings, as well as its 
proposed judicial redistricting plan, to the governor, the speakers of the 
senate and house of representatives, the judiciary committee of the senate, 
the civil justice committee of the house of representatives, and the admin- 
istrative office of the courts at least one (1) week prior to publication of the 
proposed judicial redistricting plan. 

(b)(1) The administrative office of the courts shall provide support services 

to the task force created under this section. 

(2) The members of the task force shall serve without compensation but 
shall be entitled to reimbursement of any travel expenses incurred. All 
reimbursement for travel expenses shall be in conformity with the compre- 
hensive state travel regulations as promulgated by the commissioner of 
finance and administration and approved by the attorney general and 
reporter. , 

(3) The task force shall cease to exist upon completion of the task force’s 
report and recommendations. 


History. 
Acts 2018, ch. 974, § 4; 2019, ch. 345, § 20; 
2021, ch: 64, §. 12; 


Compiler’s Notes. 

Former title 16, ch. 1, part 1, §§ 16-1-101 — 
16-1-120 concerning general provisions — in 
general was renumbered to title 16, ch. 1 in 
2021) 


Amendments. 
The 2021 amendment substituted “civil jus- 


tice committee of the house of representatives” 
for “judiciary committee of the house of repre- 
sentatives” in (a)(3). 


Effective Dates. 
Acts 2021, ch. 64, § 182. March 29, 2021. 


Cross-References. 
Grand divisions, title 4, ch. 1, part 2. 


16-1-120. Processing passport applications — Photographs for pass- 


ports. 


If a court clerk chooses to process passport applications, the court clerk may 
take photographs for the passports and charge a reasonable fee for such 


service. 
History. 
Acts 2019, ch. 344, § 1. 


Compiler’s Notes. 
Former title 16, ch. 1, part 1, §§ 16-1-101 — 


16-1-120 concerning general provisions — in 
general was renumbered to title 16, ch. 1 in 
PAW ie 
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JUDICIAL DIVISIONS AND DISTRICTS 16-2-101 


CHAPTER 2 
JUDICIAL DIVISIONS AND DISTRICTS 


Part 1. Appellate Courts 


Grand divisions — Appeals from Marion County. 
Places where supreme court sessions held. 

Times of supreme court sessions. 

Transfer of supreme court cases between divisions. 
Transfer of supreme court cases by consent of parties. 
Transfer of cause of action. 


Parts 2-4. [Reserved] 
Part 5. Trial Courts 


Legislative purpose — Existing courts. 

Titles of judges — Jurisdiction. 

Filing and processing of actions. 

Selection of clerk and master — Trial court judge as chancellor. 

Election of additional judges — Secretary — Courtroom security — Judicial candidates. 

Establishment of judicial districts — Assistant district attorneys general — Criminal 
investigators — Equity and law courts — Chancery courts. 

Incumbent judges — Cooperation between judges. 

District attorneys general — Powers and duties — Assistant district attorneys general 
— Criminal investigators — Other positions. 

Presiding judges. 

Holding of court — Terms abolished — Grand juries. 

Uniform rules of practice — Designation of court by certain types of cases. 

Recommendations classifying elected additional judges. 

Formula for determining need for additional judges — Annual report. 

Incumbent clerks and masters. 

References to judicial circuits or divisions deemed to judicial districts. 

Pending cases — Process — Surety bonds — Applicability of local rules. 

Jurisdictions unaffected. 

Increase in positions or funding to office of public defender. 

Creation of assistant district attorney positions. 

Additional assistant district attorney general positions. 

Number of criminal investigator positions to which district attorney general entitled 
pursuant to § 16-2-506. 


PART 1 
APPELLATE COURTS 


16-2-101. Grand divisions — Appeals from Marion County. 


(a) For the administration of justice in the supreme court, the court of 
appeals and the court of criminal appeals, the state is divided into the three (3) 
grand divisions described in §§ 4-1-201 — 4-1-204. 

(b) All appeals, writs of error and appeals in the nature of a writ of error 


from the chancery and circuit courts of Marion County shall be granted to and 
heard by the supreme court, the court of appeals and the court of criminal 
appeals, within their respective jurisdictions, sitting at Nashville. 


1932, § 147; Acts 1941, ch. 17, § 1; C. Supp. 
1950, §§ 147, 148; impl. am. Acts 1967, ch. 226, 
§ 1; modified; T.C.A. (orig. ed.), § 16-201. 


History. 
Code 1858, § 100 (deriv. Acts 1835-1836, ch. 
3, § 8); Shan., § 129; Acts 1923, ch. 70; Code 
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Law Reviews. The Tennessee Court System (Frederic S. Le 
Tennessee Criminal Law: An Overview ofthe Clercq), 8 Mem. St. U.L. Rev. 189. 

Courts and a Compendium of Tennessee Crimi- 

nal Procedure, 5 Mem. St. U.L. Rev. 90. 


16-2-102. Places where supreme court sessions held. 


The supreme court for the eastern division is held at Knoxville; for the 
middle division, at Nashville; and for the western division, at Jackson. In 
addition to the places where the supreme court is required to be held by the 
Constitution of Tennessee, it may be held in other places that the chief justice 
may from time to time designate. 


History. Textbooks. 

Code 1858, § 104; Acts 1867-1868, ch. 76, Tennessee Criminal Practice and Procedure 
§ 1; 1869-1870, ch. 18, § 1; 1870, ch. 24, § 3; (Raybin), § 24.10. 
Shan., .§ 133; Code 1932; § .151; T.C.A. (rig. 


ed.), § 16-202; Acts 1984, ch. 713, § 1. Law Reviews. 
Tennessee Criminal Law: An Overview of the 
Cross-References. Courts and a Compendium of Tennessee Crimi- 
Grand divisions, title 4, ch. 1, part 2. nal Procedure (Michael R. Tilley), 5 Mem. St. 


Places where supreme court to hold court, U1: Rev 90 
Tenn. Const., art. VI, § 2. Li. NEV. JU. 


16-2-103. Times of supreme court sessions. 


The court shall hold one (1) session each year, as follows: at Knoxville on the 
second Monday in September; at Nashville on the first Monday in December; 
and at Jackson on the first Monday in April of each year. 


History. Law Reviews. 

Code 1858, § 105; Acts 1877, ch. 4, § 1; The Tennessee Court System — Supreme 
Shan., § 134; Code 1932, § 152; T.C.A. (orig. Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
ed.), § 16-203. Rev. 191. 


Cross-References. 
Places where supreme court to hold court, 
Tenn. Const., art. VI, § 2. 


16-2-104. Transfer of supreme court cases between divisions. 


The supreme court is empowered to direct the hearing of all of the cases 
coming to the supreme court from any county, in any division of the state, in 
any other division of the state; provided, that all appeals, appeals in error, 
writs of error, petitions for certiorari and all other proceedings for the 
correction of error arising in the respective divisions shall be taken to 
Knoxville, Nashville and Jackson, transcripts there filed, and all decrees, 
orders and judgments shall be entered at Knoxville, Nashville and Jackson; 
provided, however, that nothing in this section shall be construed to interfere 
with or dispense with the regular sittings of the supreme court at Knoxville, 
Nashville and Jackson, for the trial and disposition of the causes in the 
respective grand divisions of the state, but that this section shall only apply to 
emergency causes, to causes wherein the general public welfare demands a 
speedy hearing, to causes involving the title to any public office, or to causes 
where the parties agree thereto, arising in any grand division, either during 
vacation or when the court is sitting in some other grand division, or to the 
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16-2-106 


consideration and decision of causes which the court, sitting in any grand 
division, has not had time to decide before adjourning. 


History. 

Acts 1915, ch. 95, § 1; Shan., $ 135al1; Code 
1932, § 154; Acts 1939, ch. 17, § 1; C. Supp. 
1950, § 154; T.C.A. (orig. ed.), § 16-204. 


Cross-References. 
Grand divisions, title 4, ch. 1, part 2. 


Textbooks. 
Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 
peal and Error, § 218. 


Law Reviews. 

Appellate Practice — Advancing Case for 
Hearing Out of Regular Order, 12 Tenn. L. Rev. 
130. 


NOTES TO DECISIONS 


Analysis 


1. Transfer by Court. 
2. Emergency Causes. 


1. Transfer by Court. 

The supreme court had authority to transfer 
a case from one division of the state to another, 
in order to obtain an earlier hearing, when the 
court was not able to consider and decide the 
case before completing its sitting in the division 
from which the case was transferred, even 
though the parties did not consent thereto. 
Provident Life & Acci. Ins. Co. v. Prieto, 168 
Tenn. 126, 76 S.W.2d 314, 1934 Tenn. LEXIS 27 
(1934). 


2. Emergency Causes. 

There is no emergency warranting transfer of 
hearing on application of parties wishing to 
force sale of realty during financial distress of 


the community where the appellees are pro- 
tected by injunction bond and the property is 
held by a receiver appointed by the court. 
Foster v. Harle, 165 Tenn. 616, 57 S.W.2d 452, 
1932 Tenn. LEXIS 94 (1933). 

The exercise of the authority conferred by 
this section should be confined to “emergency 
causes,” or those where great or irreparable 
injury or wrong might result from a delay. State 
v. Meux, 166 Tenn. 286, 61 S.W.2d 974, 1933 
Tenn. LEXIS 93 (1933). 

A quo warranto proceeding by a new road 
commission, created under a law impliedly re- 
pealing the former law, against the commission 
created under the former law to determine 
which of the two was entitled to administer the 
road law is not an “emergency cause” within 
the meaning of this section. State v. Meux, 166 
Tenn. 286, 61 S.W.2d 974, 1933 Tenn. LEXIS 93 
(1933). 


16-2-105. Transfer of supreme court cases by consent of parties. 


The hearing and determination of any case, other than those involving 
emergency or general public welfare referred to in § 16-2-104, may, upon 
written application, presented in person by counsel representing all parties, 
and with the unanimous approval of the court, be transferred from any one (1) 
grand division to the court sitting in any other grand division of the state, this 
provision being intended to expedite the hearing of important cases, the speedy 
determination of which is advisable. 


History. Law Reviews. 


Acts 1923, ch. 70, § 2; Shan. Supp., § 135a6; 
mod. Code 1932, § 158; modified; Acts 1963, ch. 
111, § 1; T.C.A. (orig. ed.), § 16-205. 


Cross-References. 
Grand divisions, title 4, ch. 1, part 2. 


The Tennessee Court System — Supreme 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 191. 


16-2-106. Transfer of cause of action. 


In judicial districts that have a separate circuit and chancery court or in 
districts that have more than one (1) division of circuit or chancery court, if a 
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civil cause of action is filed in the improper court or the improper division of 
court within the judicial district, upon the motion of either party, or upon the 
court’s own motion, the civil cause of action may be transferred to the proper 


court or proper division within such district. 


History. 
Acts 1991, ch. 265, § 1; T.C.A. § 16-2-107. 


Code Commission Notes. This section was 
renumbered from § 16-2-107 to § 16-2-106 by 
the authority of the Code Commission in 2021. 


Compiler’s Notes. 

Former § 16-2-106 (Acts 1931 (2nd E.S.), ch. 
38, § 1: C. Supp. 1950, § 159; 1973; ch. 356; 
§ 1; T.C.A. (orig. ed.), § 16-206), concerning 
judicial circuits and chancery divisions, was 
repealed by Acts 1984, ch. 931, § 15, which 
repealed this section except insofar as this 


section divided existing circuit, criminal or 
chancery courts into parts or divisions. It was 
the intent of the general assembly to create 
new judicial districts in accordance with § 16- 
2-506, but to retain and continue the existing 
parts or divisions of the courts as they are set 
out. For present provisions relating to judicial 
districts, see part 5 of this chapter. 


Law Reviews. 

Civil Procedure — Flowers v. Dyer County: 
The Death of the Motion to Dismiss for Lack of 
Subject Matter Jurisdiction, 23 Mem. St. U.L. 
Rev. 409 (1993). 


PARTS 2-4 
[RESERVED] 


PART 5 
TRIAL COURTS 


16-2-501. Legislative purpose — Existing courts. 


(a) The general assembly expressly declares that its purpose in enacting 
this part is to reorganize the existing trial court system of this state in such a 
way that its growth occurs in a logical and orderly manner. It does not have as 
its purpose the abolition of any court or judicial office. 

(b) Nothing in this part shall be construed as altering, diminishing or 
abolishing chancery court or the constitutional and historical distinctions 
between chancery court and circuit court. 


History. 
Acts 1984, ch. 931, § 1. 


Compiler’s Notes. 

Acts 1984, ch. 931, § 26, provided that all 
other laws or parts of law in conflict with the 
provisions of ch. 931 were repealed. 


Cross-References. 
Power of general assembly to create courts, 
Tenn. Const., art. VI, § 1. 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
§ 9. 

Tennessee Criminal Practice and Procedure 
(Raybin), §§ 24.10, 24.17. 


NOTES TO DECISIONS 


1. Legislative Intent. 

The general assembly did not intend, by the 
enactment of this part, to give the chancery 
court of Dyer County unbridled discretion to 


hear cases involving unliquidated damages, so 
as to confer upon it an authority beyond that of 
every other chancery court in the state. Flowers 


v. Dyer County, 830 S.W.2d 51, 1992 Tenn. 
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LEXIS 491 (Tenn. 1992), rehearing denied, — 
S.W.2d —, 1992 Tenn. LEXIS 368 (Tenn. May 4, 
1992). 


16-2-502. Titles of judges — Jurisdiction. 


Each trial court judge shall continue to be officially known and designated as 
either a chancellor, circuit court judge, criminal court judge, or law and equity 
court judge, depending upon the position to which the chancellor or judge was 
elected or appointed prior to June 1, 1984. Any judge or chancellor may 
exercise by interchange, appointment, or designation the jurisdiction of any 
trial court other than that to which the judge or chancellor was elected or 
appointed. 


History. 
Acts 1984, ch. 931, § 2. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 24.10. 


NOTES TO DECISIONS 


1. Jurisdiction to Try Attorney. from hearing the case, and accordingly, the 

Trial judge had jurisdiction to try appellant presiding judge of the first judicial district 
attorney for contempt under the interchange requested a judge from the second judicial 
provisions; because the appellant’s charges of district to hear the contempt proceedings. Wil- 
contempt implicated two judges in the first son v. Wilson (In re Cowan), 877 S.W.2d 271, 
judicial district as witnesses, all the judges of 1993 Tenn. App. LEXIS 814 (Tenn. Ct. App. 
the first judicial district recused themselves 1993). 


16-2-503. Filing and processing of actions. 


Suits shall be filed in the same court and processed by the same clerk as they 
were filed and processed prior to September 1, 1984. 


History. 
Acts 1984, ch. 931, § 3. 


16-2-504. Selection of clerk and master — Trial court judge as chan- 
cellor. 


In those judicial districts in which this part has left a particular district 
without a chancellor, all trial court judges within that district shall be 
designated as chancellors for the purpose of selecting the clerk and master. The 
trial court judges shall also sit as chancellors for the purpose of disposing of 
those cases filed in chancery court. In judicial districts in which one (1) or more 
chancellors remain, the clerk and master shall continue to be selected as 
provided by law. 


History. 
Acts 1984, ch. 931, § 4. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§ 615. 
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16-2-505. Election of additional judges — Secretary — Courtroom 
security — Judicial candidates. 


(a) In any judicial district in which § 16-2-506 requires the election of an 
additional judge, the election shall occur in August of that year. The qualified 
voters of the judicial district in which the election is required shall elect a 
person to the office of judge for that district. That person shall possess the same 
qualifications, powers and duties and shall receive the same compensation, 
payable in the same manner, benefits, emoluments and dignity of office as is 
required or provided by law for other judges. 

(b)(1) If the election occurs in 1984, 1986, or 1988, the person elected shall 
hold office until September 1, 1990, and until that person’s successor is 
elected and qualified. Thereafter, a judge shall be elected for an eight-year 
term. At the regular August election in 1990, the qualified voters of all 
judicial districts required by § 16-2-506 to elect an additional judge in such 
year shall elect a person to such office for a full eight-year term. The person 
elected in 1990 as an additional judge for each such district shall possess the 
same qualifications, powers and duties and shall receive the same compen- 
sation, payable in the same manner, benefits, emoluments and dignity of 
office as is required or provided by law for other circuit court judges. 

(2) If the election occurs in 1992, 1994, or 1996, the person elected shall 
hold office until September 1, 1998, and until the person’s successor is 
elected and qualified. Thereafter, a judge shall be elected for an eight-year 
term. At the regular August election in 1998, the qualified voters of all 
judicial districts required by § 16-2-506 to elect an additional judge in 1992, 
1994, 1996 or 1998 shall elect a person to such office for a full eight-year 
term. The person elected in 1998 shall possess the same qualifications, 
powers and duties and shall receive the same compensation, payable in the 
same manner, benefits, emoluments and dignity of office as is required or 
provided by law for other circuit court judges or chancellors. 

(3) If the election occurs in 2000, 2002, or 2004, the person elected shall 
hold office until September 1, 2006, and until the person’s successor is 
elected and qualified. Thereafter, a judge shall be elected for an eight-year 
term. At the regular August election in 2006, the qualified voters of all 
judicial districts required by § 16-2-506 to elect an additional judge in 2000, 
2002, 2004 or 2006 shall elect a person to such office for a full eight-year 
term. The person elected in 2006 shall possess the same qualifications, 
powers and duties and shall receive the same compensation, payable in the 
same manner, benefits, emoluments and dignity of office as is required or 
provided by law for other circuit court judges or chancellors. 

(4) Any vacancy occurring in the office of one (1) of the circuit court judges 
elected pursuant to § 16-2-506 shall be filled as provided by law. 

(c) Upon the election of a judge pursuant to § 16-2-506, there is created the 
position of secretary for that judge. The judge shall select a suitable person to 
fill the position of secretary and that person shall receive the same compen- 
sation, payable in the same manner, as is provided by law for the secretary of 
the other judges in the district. The secretary shall perform the duties assigned 
by the judge. 
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(d)(1) It is the responsibility of the counties comprising the judicial district 
to provide a judge elected pursuant to § 16-2-506 with sufficient space and 
facilities in which to conduct the business and duties of the court. 

(2) Each county shall establish a court security committee composed of 
the county mayor, sheriff, district attorney general, the presiding judge of 
the judicial district and a court clerk from the county to be designated by the 
presiding judge, for the purpose of examining the space and facilities to 
determine the security needs of the courtrooms in the county in order to 
provide safe and secure facilities. 

(3) Upon completion of the examination of security needs, the following 
procedure shall be followed: 

(A) The administrative office of the courts shall distribute to each court 
security committee a copy of the minimum security standards as adopted 
by the Tennessee judicial conference, and each committee shall review and 
consider these standards in determining court security needs; 

(B) No later than May 15 each year, the court security committee shall 
report its findings to the county legislative body and the administrative 
office of the courts; 

(C) The county legislative body shall review and consider the recom- 
mendations of the court security committee in the preparation of each 
fiscal year budget; 

(D) No later than December 1 each year, the county legislative body 
shall report to the administrative office of the courts any action taken to 
meet the security needs; 

(E) No later than January 15 each year, the administrative office of the 
courts shall report to the general assembly on the compliance by each 
county government with the security needs established by the court 
security committee. 

(4) Any recommendation by the court security committee requiring 
county expenditures shall be subject to approval of the county legislative 
body. 

(e) Any person who seeks election to the office of circuit court judge, criminal 
court judge, law and equity court judge or chancellor, whether the judgeship is 
created by this part or was in existence on April 1, 1984, shall qualify as 
provided by law with the various election commissions in the counties 
comprising the judicial district in which the person seeks election. At the time 
of qualification, the person shall designate to each such commission the court 
and part of the court, if any, to which that person seeks election. If properly 
qualified, the names of all of the judicial candidates shall appear on the official 
ballot by the court and part of court, if any, previously designated and the 
candidate who shall receive the highest number of votes cast for judge of each 
part of each court shall be declared elected. 


History. Compiler’s Notes. 

Acts 1984, ch. 931, § 5; 1993, ch. 506, §§ 1, 2; The Courtroom Security Act of 1995 is codi- 
1995, ch. 225, § 1; 2001, ch. 268, § 1; 2003,ch. fied as subdivisions (d)(2)-(4). 
90, § 2. Acts 2003, ch. 90, § 2, directed the code 
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commission to change all references from 
“county executive” to “county mayor” and to 
include all such changes in supplements and 
replacement volumes for the Tennessee Code 
Annotated. 


Attorney General Opinions. 

Funding for local court security committee, 
OAG 96-085, 1996 Tenn. AG LEXIS 108 
(7/2/96). 

County legislative bodies’ responsibility to 
provide court facilities, OAG 99-049, 1999 
Tenn. AG LEXIS 50 (3/2/99). 

Even though T.C.A. § 16-2-505(d) does not 
expressly mention general sessions courts, the 
statute applies by necessary implication to gen- 
eral sessions courts to the extent that security 
in those facilities affects security in facilities 
provided circuit and chancery court judges, for 
example, when general sessions court is con- 
ducted in the same building as the circuit and 
chancery courts, OAG 02-052, 2002 Tenn. AG 
LEXIS 72 (4/24/02). 

Although T.C.A. § 16-2-505(d)(2) does not 
expressly authorize the court security commit- 
tee to adopt any measures with regard to court- 
house security, it is reasonable to infer that the 
committee may put into effect security mea- 
sures affecting the security of space and facili- 
ties provided to state trial judges, so long as 
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these measures do not require county expendi- 
tures; these measures may affect general ses- 
sions courtrooms and personnel, as well as the 
personnel of other offices located in the court- 
house, if the measures are reasonably related 
to ensuring security of space and facilities pro- 
vided to state trial judges, OAG 02-052, 2002 
Tenn. AG LEXIS 72 (4/24/02). 

The court security committee has no author- 
ity to impose a monetary or other penalty for 
failure to comply with valid court security mea- 
sures; however, subject to the direction of the 
county commission, the sheriff may exclude 
individuals from the courthouse who refuse to 
comply with reasonable security procedures, 
OAG 02-052, 2002 Tenn. AG LEXIS 72 
(4/24/02). 

T.C.A. § 16-2-505(d)(2) is constitutional, 
OAG 02-052, 2002 Tenn. AG LEXIS 72 
(4/24/02). 

Carrying of firearms into rooms where judi- 
cial proceedings are in progress; establishment 
of security committee for determining security 
needs of courtrooms; security training of court 
officers. OAG 12-32, 2012 Tenn. AG LEXIS 32 
(3/9/12). 

County courthouse security and dress rules. 
OAG 12-107, 2012 Tenn. AG LEXIS 111 
(11/26/12). 


16-2-506. Establishment of judicial districts — Assistant district attor- 
neys general — Criminal investigators — Equity and law 
courts — Chancery courts. 


The state is divided into thirty-two (32) judicial districts composed as 


follows: 


(1)(A) The first judicial district consists of the counties of Carter, Johnson, 
Unicoi and Washington. The four (4) incumbent trial court judges and the 
district attorney general currently residing in those counties shall con- 
tinue to serve the first judicial district in their respective capacities. In 
1988, the qualified voters of the first judicial district shall elect an 
additional judge or chancellor in accordance with § 16-2-505 to serve the 
court and part of court designated pursuant to § 16-2-512; 

(B) The district attorney general of the first judicial district is entitled 
to nine (9) assistant district attorney general positions and one (1) 
criminal investigator position; 

(2)(A) The second judicial district consists of the county of Sullivan. The 
three (3) incumbent trial court judges and the district attorney general 
currently residing in such county shall continue to serve the second 
judicial district in their respective capacities. Effective September 1, 1984, 
the law and equity court currently located in Sullivan County shall 
become a chancery court for the second judicial district and the current 
law and equity judge shall become a chancellor who on such date shall 
possess the same jurisdiction, powers and duties and shall receive the 
same compensation, benefits, emoluments and dignity of office as is 
required or provided by law for chancellors. In 1984, the qualified voters of 
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the second judicial district shall elect an additional judge in accordance 
with § 16-2-505 to serve part II of the circuit court of such district; 

(B) The district attorney general of the second judicial district is 

entitled to eight (8) assistant district attorney general positions and two 
(2) criminal investigator positions; 
(3)(A) The third judicial district consists of the counties of Greene, 
Hamblen, Hancock and Hawkins. The three (3) incumbent trial court 
judges and the district attorney general currently residing in such 
counties shall continue to serve the third judicial district in their respec- 
tive capacities. In 1986, the qualified voters of the third judicial district 
shall elect an additional judge or chancellor in accordance with § 16-2-505 
to serve the court and part of court designated pursuant to § 16-2-512. In 
1990, the qualified voters of the third judicial district shall elect an 
additional circuit court judge in accordance with § 16-2-505 to serve part 
III of the circuit court of such district; 

(B) The district attorney general of the third judicial district is entitled 

to nine (9) full-time assistant district attorney general positions and three 
(3) criminal investigator positions; 
(4)(A) The fourth judicial district consists of the counties of Cocke, 
Grainger, Jefferson and Sevier. The three (3) incumbent trial court judges 
and the district attorney general currently residing in such counties shall 
continue to serve the fourth judicial district in their respective capacities. 
Notwithstanding any other provision of law or this part to the contrary, 
the chancellor currently serving in the fourth judicial district shall also 
serve the fifth judicial district. As long as the chancellor for the fourth 
judicial district also serves the fifth judicial district, such chancellor shall 
be elected by the qualified voters of both such districts and may reside in 
either district. In 1990, the qualified voters of the fourth judicial district 
shall elect an additional circuit court judge in accordance with § 16-2-505 
to serve part III of the circuit court of such district. Effective September 1, 
1998, there is created an additional circuit court in the fourth judicial 
district. At the August 1998 general election, the qualified voters of the 
fourth judicial district shall elect a person in accordance with § 16-2-505, 
to serve as judge of the circuit court created by this section for an 
eight-year term; 

(B) The district attorney general of the fourth judicial district is entitled 
to seven (7) assistant district attorney general positions and two (2) 
criminal investigator positions; 

(5)(A) The fifth judicial district consists of the county of Blount. The two 
(2) incumbent trial court judges and the district attorney general currently 
residing in such county shall continue to serve the fifth judicial district in 


' their respective capacities; 


(B) The district attorney general of the fifth judicial district is entitled 
to five (5) assistant district attorney general positions and one (1) criminal 
investigator position; 

(6)(A) The sixth judicial district shall consist of the county of Knox. The 
nine (9) incumbent trial court judges and the district attorney general 
currently residing in such county shall continue to serve the sixth judicial 
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district in their respective capacities. In 1986, the qualified voters of the 
sixth judicial district shall elect an additional chancellor in accordance 
with § 16-2-505 to serve part III of the chancery court of such district; 

(B) The district attorney general of the sixth judicial district is entitled 

to sixteen (16) assistant district attorney general positions and two (2) 
criminal investigator positions; 
(7)(A) The seventh judicial district consists of the county of Anderson. The 
two (2) incumbent trial court judges and the district attorney general 
currently residing in such county shall continue to serve the seventh 
judicial district; 

(B) The district attorney general of the seventh judicial district is 

entitled to three (3) assistant district attorney general positions and one 
(1) criminal investigator position; 
(8)(A) The eighth judicial district consists of the counties of Campbell, 
Claiborne, Fentress, Scott and Union. The three (3) incumbent trial court 
judges and the district attorney general currently residing in such 
counties shall continue to serve the eighth judicial district in their 
respective capacities; 

(B) The district attorney general of the eighth judicial district is 

entitled to six (6) assistant district attorney general positions and two (2) 
criminal investigator positions; 
(9)(A) The ninth judicial district consists of the counties of Loudon, Meigs, 
Morgan and Roane. The two (2) incumbent trial court judges and the 
district attorney general currently residing in such counties shall continue 
to serve the ninth judicial district in their respective capacities. In 1984, 
the qualified voters of the ninth judicial district shall elect a chancellor in 
accordance with § 16-2-505 to serve part I of the chancery court of such 
district; 

(B) The district attorney general of the ninth judicial district is entitled 

to five (5) assistant district attorney general positions and two (2) criminal 
investigator positions; 
(10)(A) The tenth judicial district consists of the counties of Bradley, 
McMinn, Monroe and Polk. The four (4) incumbent trial court judges and 
the district attorney general currently residing in such counties shall 
continue to serve the tenth judicial district in their respective capacities. 
In 1986, the qualified voters of the tenth judicial district shall elect an 
additional judge or chancellor in accordance with § 16-2-505 to serve the 
court and part of court designated pursuant to § 16-2-512; 

(B) The district attorney general of the tenth judicial district is entitled 

to ten (10) assistant district attorney general positions and two (2) 
criminal investigator positions; 
(11)(A) The eleventh judicial district consists of the county of Hamilton. 
The nine (9) incumbent trial court judges and the district attorney general 
currently residing in such county shall continue to serve the eleventh 
judicial district in their respective capacities; 

(B) The district attorney general of the eleventh judicial district is 
entitled to seventeen (17) assistant district attorney general positions and 
four (4) criminal investigator positions; 
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(12)(A)G) The twelfth judicial district consists of the counties of Bledsoe, 
Franklin, Grundy, Marion, Rhea and Sequatchie. The three (3) incum- 
bent trial court judges and the district attorney general currently 
residing in such counties shall continue to serve the twelfth judicial 
district in their respective capacities. In 1986, the qualified voters of the 
twelfth judicial district shall elect an additional judge in accordance 
with § 16-2-505, to serve part III of the circuit court of such district; 

(ii) Notwithstanding any other provision of this part to the contrary, 
from September 1, 1984 until September 1, 1990, the chancellor cur- 
rently residing in the twelfth judicial district shall also serve as 
chancellor for Coffee and Warren counties in the fourteenth and thirty- 
first judicial districts, respectively; 

(B) The district attorney general of the twelfth judicial district is 
entitled to eight (8) assistant district attorney general positions and two 
(2) criminal investigator positions; 

(18)(A) The thirteenth judicial district consists of the counties of Clay, 

Cumberland, DeKalb, Overton, Pickett, Putnam and White. The three (3) 

incumbent trial court judges and the district attorney general currently 

residing in such counties shall continue to serve the thirteenth judicial 
district in their respective capacities. In 1984, the qualified voters of the 
thirteenth judicial district shall elect an additional judge in accordance 
with § 16-2-505 to serve part II of the circuit court of such district. 

Effective September 1, 1998, there is created a criminal court in the 

thirteenth judicial district. At the August 1998 general election, the 

qualified voters of the thirteenth judicial district shall elect a person in 
accordance with § 16-2-505, to serve as judge of the criminal court created 
by this section for an eight-year term; 

(B) The district attorney general of the thirteenth judicial district is 

entitled to eight (8) assistant district attorney general positions and two 
(2) criminal investigator positions; 
(14)(A) The fourteenth judicial district consists of the county of Coffee. 
The incumbent trial court judge and district attorney general currently 
residing in such county shall continue to serve the fourteenth judicial 
district in their respective capacities. In 1990, the qualified voters of the 
fourteenth judicial district shall elect an additional judge or chancellor in 
accordance with § 16-2-505, to serve the court and part of court desig- 
nated pursuant to § 16-2-512. The additional judge elected in 1990 shall 
serve the fourteenth judicial district exclusively and the judge currently 
residing in such district shall also have the responsibility and duty to 
assist the judge of the thirty-first judicial district with the judge’s docket 
by interchange; 

(B) The district attorney general of the fourteenth judicial district is 
entitled to three (3) assistant district attorney general positions and one 
(1) criminal investigator positions; 

(15)(A) The fifteenth judicial district consists of the counties of Jackson, 

Macon, Smith, Trousdale and Wilson. The three (3) incumbent trial court 

judges and the district attorney general currently residing in such 

counties shall continue to serve the fifteenth judicial district. The present 
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criminal court judge shall continue to serve as judge of the criminal court; 

the present chancellor shall continue to serve as judge of the chancery 

court; and the present circuit judge shall continue to serve as judge of the 
circuit court. Effective September 1, 1998, there is created an additional 
circuit court in the fifteenth judicial district. At the August 1998 general 

election, the qualified voters of the fifteenth judicial district shall elect a 

person in accordance with § 16-2-505, to serve as judge of the circuit court 

created by this section for an eight-year term; 

(B) The district attorney general of the fifteenth judicial district is 
entitled to seven (7) assistant district attorney general positions and two 
(2) criminal investigator positions; 

(16)(A)G) The sixteenth judicial district consists of the counties of Cannon 
and Rutherford. The two (2) incumbent trial court judges and the 
district attorney general currently residing in such counties shall 
continue to serve the sixteenth judicial district in their respective 
capacities. In 1984, the qualified voters of the sixteenth judicial district 
shall elect an additional judge in accordance with § 16-2-505 to serve 
part II of the circuit court of such district; 

(ii) On May 31, 1993, there is created an additional court in the 
sixteenth judicial district with the type of such court, type of judge to 
preside over such court and part of court being designated as provided 
in § 16-2-512. The position of judge or chancellor for such court is also 
created on such date and such position shall be filled by appointment as 
provided by law. The person so appointed shall serve until September 1, 
1994, or until such person’s successor is elected and qualified. At the 
August 1994 general election, the qualified voters of the sixteenth 
judicial district shall elect a judge or chancellor in accordance with 
§ 16-2-505 to serve the court and part of court created by subdivision 
(16)(A)(Gi); 

(iii) Effective September 1, 1998, there is created an additional circuit 
court in the sixteenth judicial district. At the August 1998 general 
election, the qualified voters of the sixteenth judicial district shall elect 
a person in accordance with § 16-2-505, to serve as judge of the circuit 
court created by this section for an eight-year term; 

(iv) Effective September 1, 2018, there is created an additional trial 
court in the sixteenth judicial district. The type of court, type of judge to 
preside over the court, and part of court shall be designated as provided 
in § 16-2-512. The governor shall appoint a person to serve as an 
additional judge or chancellor, and the person so appointed shall serve 
in that capacity until September 1, 2020, or until the person’s successor 
is elected and qualified. At the August 2020 general election, the 
qualified voters of the sixteenth judicial district shall elect an additional 
judge or chancellor to serve until September 1, 2022, or until the 
person’s successor is elected and qualified. At the August 2022 general 
election, and every eight (8) years thereafter, the qualified voters of the 
sixteenth judicial district shall elect an additional judge or chancellor 
for a full eight-year term; 

(B) The district attorney general of the sixteenth judicial district is 
entitled to ten (10) assistant district attorney general positions and one (1) 
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criminal investigator position; 
(17)(A) The seventeenth judicial district consists of the counties of Bed- 
ford, Lincoln, Marshall and Moore. The two (2) incumbent trial court 
judges and the district attorney general currently residing in such 
counties shall continue to serve the seventeenth judicial district in their 
respective capacities. Effective September 1, 1989, there is created the 
position of circuit court judge to serve part II of the circuit court of the 
seventeenth judicial district. Such position shall be filled by appointment 
of the governor as provided by law and the person so appointed shall serve 
until September 1, 1990, or until such person’s successor is elected and 
qualified. In 1990, the qualified voters of the seventeenth judicial district 
shall elect a circuit court judge in accordance with § 16-2-505, to serve 
part II of the circuit court of such district. The judge of part II of such 
circuit court may be a resident of any county within the seventeenth 
judicial district and shall serve the entire district; 

(B) The district attorney general of the seventeenth judicial district is 
entitled to five (5) assistant district attorney general positions and one (1) 
criminal investigator position; 

(18)(A)qG) The eighteenth judicial district consists of the county of Sumner. 
The two (2) incumbent trial court judges and the district attorney 
general currently residing in such county shall continue to serve the 
eighteenth judicial district in their respective capacities. In 1986, the 
qualified voters of the eighteenth judicial district shall elect an addi- 
tional judge or chancellor in accordance with § 16-2-505 to serve the 
court and part of court designated pursuant to § 16-2-512; 

(ii) Notwithstanding any other provision of this part to the contrary, 
from September 1, 1984 until September 1, 1990, the circuit court judge 
currently residing in the eighteenth judicial district shall also serve the 
nineteenth judicial district; 

(B) The district attorney general of the eighteenth judicial district is 
entitled to seven (7) assistant district attorney general positions and two 
(2) criminal investigator positions; 

(19)(A)G) The nineteenth judicial district consists of the counties of 
Montgomery and Robertson. The two (2) incumbent trial court judges 
and the district attorney general currently residing in such counties 
shall continue to serve the nineteenth judicial district in their respective 
capacities. In 1984, the qualified voters of the nineteenth judicial 
district shall elect an additional judge in accordance with § 16-2-505 to 
serve part I of the circuit court of such district; 

(ii) Notwithstanding any other provision of this part to the contrary, 
from September 1, 1984 until September 1, 1988, the chancellor cur- 
rently residing in the nineteenth judicial district shall also serve as 
chancellor for Stewart County in the twenty-third judicial district; 

(iii) The circuit court judge elected in 1984 to serve part I of the 
circuit court of the nineteenth judicial district shall be a resident of 
Robertson County but shall serve the entire district. In any subsequent 
election for part I of such circuit court, the judge may be a resident of 
any county within the district. Notwithstanding any other provision of 
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this part to the contrary, from September 1, 1984 until September 1, 

1986, the circuit judge for the nineteenth judicial district is authorized 

to sit by interchange in the eighteenth judicial district when requested 

to do so by the judges of the eighteenth judicial district. During such 
two-year period, nothing other than the agreement of the judges 
involved is necessary to effectuate such an interchange; 

(iv) Effective September 1, 1984, the law and equity court currently 
located in Montgomery County shall become part II of the circuit court 
of the nineteenth judicial district and the current law and equity judge 
shall become judge of part II of such circuit court. On such date, such 
law and equity judge shall possess the same jurisdiction, powers and 
duties and shall receive the same compensation, benefits, emoluments 
and dignity of office as is required or provided by law for circuit court 
judges; 

(v) In 1990, the qualified voters of the nineteenth judicial district 
shall elect an additional circuit court judge in accordance with § 16-2- 
505 to serve part III of the circuit court of such district; 

(vi) Effective September 1, 2015, there is created in the nineteenth 
judicial district one (1) additional circuit court to be designated as 
division IV. The governor shall appoint a person to serve as judge of 
division IV of the circuit court. The person so appointed shall serve in 
such capacity until September 1, 2016, or until the person’s successor is 
elected and qualified. At the August 2016 general election, the qualified 
voters of the nineteenth judicial district shall elect, in accordance with 
§ 16-2-505, one (1) person to serve as judge of division IV of the circuit 
court. The person so elected at the August 2016 general election shall 
hold office until September 1, 2022, or until the person’s successor is 
elected and qualified. Thereafter, the judge of division IV of the circuit 
court shall be elected for a full eight-year term; 

(vii) Effective September 1, 2018, there is created an additional trial 
court in the nineteenth judicial district. The type of court, type of judge 
to preside over the court, and part of court shall be designated as 
provided in § 16-2-512. The governor shall appoint a person to serve as 
an additional judge or chancellor, and the person so appointed shall 
serve in that capacity until September 1, 2020, or until the person’s 
successor is elected and qualified. At the August 2020 general election, 
the qualified voters of the nineteenth judicial district shall elect an 
additional judge or chancellor to serve until September 1, 2022, or until 
the person’s successor is elected and qualified. At the August 2022 
general election, and every eight (8) years thereafter, the qualified 
voters of the nineteenth judicial district shall elect an additional judge 
or chancellor for a full eight-year term; 

(B) The district attorney general of the nineteenth judicial district is 
entitled to ten (10) assistant district attorney general positions and one (1) 
criminal investigator position; 

(20)(A)G) The twentieth judicial district consists of the county of David- 
son. The twelve (12) incumbent trial court judges and the district 
attorney general currently residing in such county shall continue to 
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serve the twentieth judicial district in their respective capacities. In 

1990, the qualified voters of the twentieth judicial district shall elect an 

additional judge or chancellor in accordance with § 16-2-505 to serve 

the court and part of court designated pursuant to § 16-2-512. In 1998, 

the qualified voters of the twentieth judicial district shall elect an 

additional circuit court judge in accordance with § 16-2-505 to serve as 
judge of division VII of the circuit court of such district. In addition to 
the jurisdiction of a circuit court judge, the judge of division VII shall 
have concurrent chancery court jurisdiction and exclusive jurisdiction 
over the probate of wills and the administration of estates, including the 
estates of decedents and of wards under guardianships and conserva- 
torships. Effective September 1, 1998, there is created an additional 

circuit court in the twentieth judicial district. At the August 1998 

general election, the qualified voters of the twentieth judicial district 

shall elect a person in accordance with § 16-2-505, to serve as judge of 
the circuit court created by this section for an eight-year term; 

(ii) Effective September 1, 2003, there is created in the twentieth 
judicial district one (1) additional chancery court to be designated as 
division IV and two (2) additional criminal courts to be designated as 
division V and division VI. The governor shall appoint a person to serve 
as chancellor of division IV of the chancery court, a person to serve as 
judge of division V of the criminal court and a person to serve as judge 
of division VI of the criminal court. The persons so appointed shall serve 
in such capacity until September 1, 2004, or until their successors are 
elected and qualified. At the August 2004 general election, the qualified 
voters of the twentieth judicial district shall elect, in accordance with 
§ 16-2-505, one (1) person to serve as chancellor of division IV of the 
chancery court, one (1) person to serve as judge of division V of the 
criminal court and one (1) person to serve as judge of division VI of the 
criminal court. The persons so elected at the August 2004 election shall 
hold office until September 1, 2006, and until their successors are 
elected and qualified. Thereafter, the chancellor and judges shall be 
elected for full eight-year terms; 

(B) The district attorney general of the twentieth judicial district is 
entitled to thirty (30) assistant district attorney general positions and five 
(5) criminal investigator positions; 

(21)(A)G) Until September 1, 2022, the twenty-first judicial district con- 
sists of the counties of Hickman, Lewis, Perry and Williamson. The two 
(2) incumbent trial court judges and the district attorney general 
currently residing in such counties shall continue to serve the twenty- 
first judicial district in their respective capacities. In 1986, the qualified 
voters of the twenty-first judicial district shall elect an additional judge 
or chancellor in accordance with § 16-2-505 to serve the court and part 
of court designated pursuant to § 16-2-512. Effective January 1, 1998, 
there is created an additional circuit court in the twenty-first judicial 
district. At the August 1998 general election, the qualified voters of the 
twenty-first district shall elect a person in accordance with § 16-2-505, 
to serve as judge of the circuit court created by this section for an 
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eight-year term; 

(ii) Effective September 1, 2018, there is created an additional trial 
court in the twenty-first judicial district. The type of court, type of judge 
to preside over the court, and part of court shall be designated as 
provided in § 16-2-512. The governor shall appoint a person to serve as 
an additional judge or chancellor, and the person so appointed shall 
serve in that capacity until September 1, 2020, or until the person’s 
successor is elected and qualified. At the August 2020 general election, 
the qualified voters of the twenty-first judicial district shall elect an 
additional judge or chancellor to serve until September 1, 2022, at which 
time the additional trial court shall be transferred to the newly created 
thirty-second judicial district and presided over by a trial court judge 
elected by voters of the thirty-second judicial district at the August 2022 
general election; 

(iii) It is the intent of the general assembly by adding an additional 
trial court in the twenty-first judicial district that the interests of public 
access to the courts and economy of judicial travel are best served by the 
presiding judge designating the new trial court created by subdivision 
(21)(A)(ii) to serve Hickman, Lewis, and Perry counties prior to being 
transferred to the thirty-second judicial district. Unless otherwise 
designated by the presiding judge to effectuate the duties enumerated in 
§ 16-2-509(b), the remaining judges shall serve Williamson County; 
(B)G) Effective September 1, 2022, the twenty-first judicial district 
consists of the county of Williamson. Except as provided in subdivision 
(21)(A)Gii), the incumbent trial court judges and the district attorney 
general currently residing in the county shall continue to serve the 
twenty-first judicial district in their respective capacities until Septem- 
ber 1, 2022. At the August 2022 general election, and every eight (8) 
years thereafter, the qualified voters of Williamson County shall elect 
four (4) trial court judges to fill the positions created by subdivision 
(21)(A)@) for a full eight-year term; 

(ii) Effective September 1, 2022, the additional trial court created by 
subdivision (21)(A)(ii) shall be transferred to the thirty-second judicial 
district; 

(C) The district attorney general of the twenty-first judicial district is 
entitled to seven (7) assistant district attorney general positions, one (1) 
criminal investigator position, and one (1) additional assistant district 
attorney general position; provided, that the funding for such additional 
assistant district attorney general position is provided exclusively by the 
municipal and county governments that comprise the twenty-first judicial 
district; 

(22)(A) The twenty-second judicial district consists of the counties of 
Giles, Lawrence, Maury and Wayne. The three (3) incumbent trial court 
judges and the district attorney general currently residing in such 
counties shall continue to serve the twenty-second judicial district in their 
respective capacities. Effective September 1, 1998, there is created an 
additional circuit court in the twenty-second judicial district. At the 
August 1998 general election, the qualified voters of the twenty-second 
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judicial district shall elect a person in accordance with § 16-2-505, to serve 
as judge of the circuit court created by this section for an eight-year term; 

(B) The district attorney general of the twenty-second judicial district is 

entitled to eight (8) assistant district attorney general positions and two 
(2) criminal investigator positions; 
(23)(A) The twenty-third judicial district consists of the counties of 
Cheatham, Dickson, Houston, Humphreys and Stewart. The two (2) 
incumbent trial court judges and the district attorney general currently 
residing in such counties shall continue to serve the twenty-third judicial 
district in their respective capacities. In 1988, the qualified voters of the 
twenty-third judicial district shall elect an additional judge or chancellor 
in accordance with § 16-2-505 to serve the court and part of court 
designated pursuant to § 16-2-512; 

(B) The district attorney general of the twenty-third judicial district is 

entitled to seven (7) assistant district attorney general positions and two 
(2) criminal investigator positions. The fifth assistant district attorney 
general position shall not be filled unless full funding for the position is 
secured from local, federal or other funding sources apart from state 
appropriations; 
(24)(A) The twenty-fourth judicial district consists of the counties of 
Benton, Carroll, Decatur, Hardin and Henry. The two (2) incumbent trial 
court judges and the district attorney general currently residing in such 
counties shall continue to serve the twenty-fourth judicial district in their 
respective capacities. In 1984, the qualified voters of the twenty-fourth 
judicial district shall elect an additional judge in accordance with § 16-2- 
505 to serve part II of the circuit court of such district; 

(B) The district attorney general of the twenty-fourth judicial district is 

entitled to five (5) assistant district attorney general positions and one (1) 
criminal investigator position; 
(25)(A) The twenty-fifth judicial district consists of the counties of Fay- 
ette, Hardeman, Lauderdale, McNairy and Tipton. The three (3) incum- 
bent trial court judges and the district attorney general currently residing 
in such counties shall continue to serve the twenty-fifth judicial district in 
their respective capacities. In 1990, the qualified voters of the twenty-fifth 
judicial district shall elect an additional judge or chancellor in accordance 
with § 16-2-505 to serve the court and part of court designated pursuant 
to § 16-2-512; 

(B) The district attorney general of the twenty-fifth judicial district is 
entitled to nine (9) assistant district attorney general positions and one (1) 
criminal investigator position; 

(26)(A) The twenty-sixth judicial district consists of the counties of 
Chester, Henderson and Madison. The three (3) incumbent trial court 


judges and the district attorney general currently residing in such 


counties shall continue to serve the twenty-sixth judicial district in their 
respective capacities. Effective September 1, 1998, there is created an 
additional circuit court in the twenty-sixth judicial district. At the August 
1998 general election, the qualified voters of the twenty-sixth judicial 
district shall elect a person in accordance with § 16-2-505, to serve as 
judge of the circuit court created by this section for an eight-year term; 
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(B) The district attorney general of the twenty-sixth judicial district is 
entitled to seven (7) assistant district attorney general positions and one 
(1) criminal investigator position; 

(27)(A) The twenty-seventh judicial district consists of the counties of 

Obion and Weakley. The two (2) incumbent trial court judges and the 

district attorney general currently residing in such counties shall continue 

to serve the twenty-seventh judicial district in their respective capacities; 

(B) The district attorney general of the twenty-seventh judicial district 
is entitled to three (3) assistant district attorney general positions and one 
(1) criminal investigator position; 

(28)(A)G) The twenty-eighth judicial district consists of the counties of 
Crockett, Gibson and Haywood. The two (2) incumbent trial court judges 
and the district attorney general currently residing in such counties 
shall continue to serve the twenty-eighth judicial district in their 
respective capacities; 

(ii) Effective September 1, 1984, the law and equity court currently 
located in Gibson County shall become a chancery court for the twenty- 
eighth judicial district and the current law and equity judge shall 
become a chancellor who on such date shall possess the same jurisdic- 
tion, powers and duties and shall receive the same compensation, 
benefits, emoluments and dignity of office as is required or provided by 
law for chancellors; 

(B) The district attorney general of the twenty-eighth judicial district is 
entitled to five (5) assistant district attorney general positions and one (1) 
criminal investigator position; 

(29)(A)G) The twenty-ninth judicial district consists of the counties of 
Dyer and Lake. The two (2) incumbent trial court judges and the district 
attorney general currently residing in such counties shall continue to 
serve the twenty-ninth judicial district in their respective capacities. 
Juvenile jurisdiction in Dyer County shall be in the court of general 
sessions as provided in §§ 37-1-102 and 37-1-203, unless such jurisdic- 
tion is vested in another court by law or private act; 

(ii) Effective April 15, 1986, part II of the circuit court of the 
twenty-ninth judicial district shall become part I of the chancery court 
of such district and the current judge of part II of such circuit court shall 
become chancellor of part I of the chancery court of such district. On 
such date, such chancellor shall possess the same jurisdiction, powers 
and duties and shall receive the same compensation, benefits, emolu- 
ments and dignity of office as is required or provided by law for 
chancellors. This chancellor shall have concurrent jurisdiction with the 
circuit court of this district; 

(B) The district attorney general of the twenty-ninth judicial district is 
entitled to three (3) assistant district attorney general positions and one 
(1) criminal investigator position; 

(C) Effective September 1, 1984, there is created the position of secre- 
tary for the chancellor of part I of the chancery court of the twenty-ninth 
judicial district and such chancellor is authorized to employ a person to fill 
such position in accordance with § 16-2-505(c); 
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(30)(A) The thirtieth judicial district is composed of the county of Shelby. 
The nineteen (19) incumbent trial court judges and the district attorney 
general currently residing in such county shall continue to serve the 
thirtieth judicial district in their respective capacities. In 1984, the 
qualified voters of the thirtieth judicial district shall elect an additional 
judge in accordance with § 16-2-505 to serve part IX of the circuit court of 
such district. In 1990, the qualified voters of the thirtieth judicial district 
shall elect one (1) additional criminal court judge in accordance with 
§ 16-2-505 to serve part IX of the criminal court of such district. The board 
of commissioners of Shelby County shall furnish all books other than those 
provided by the administrative director of the courts and other necessary 
supplies for the judge to be elected in 1990. On June 6, 1995, there is 
created an additional criminal court in the thirtieth judicial district. The 
court shall be Part X of the criminal court of such district. The position 
shall be filled by appointment as provided by law. The person so appointed 
shall serve until September 1, 1996, or until such person’s successor is 
elected and qualified. At the August 1996 general election, the qualified 
voters of the thirtieth judicial district shall elect a criminal court judge in 
accordance with § 16-2-505 to serve Part X of the court; 

(B) The district attorney general of the thirtieth judicial district is 

entitled to forty-four (44) assistant district attorney general positions and 
thirteen (13) criminal investigator positions; 
(31)(A) The thirty-first judicial district consists of the counties of Van 
Buren and Warren. The incumbent trial court judge currently residing in 
such counties shall continue to serve the thirty-first judicial district. The 
judge residing in the thirty-first judicial district shall also have the 
responsibility and duty to assist the judge of the fourteenth judicial 
district by interchange with such judge’s docket; 

(B)G) Effective September 1, 1990, there is created the position of 
district attorney general for the thirty-first judicial district. At the 
regular August election in 1990, the qualified voters of the thirty-first 
judicial district shall elect a person to the position of district attorney 
general for a full eight-year term. The person elected to such position 
shall possess the same qualifications, powers and duties and shall 
receive the same compensation, payable in the same manner, benefits, 
emoluments and dignity of office as is required or provided by law for 
other district attorneys general; 

(ii) Effective July 1, 1989, there are created two (2) secretarial 
positions for the district attorney general of the thirty-first judicial 
district. Such district attorney general shall select a suitable person to 
fill one (1) position and such person shall receive the same compensa- 
tion, payable in the same manner, as is provided by law for the secretary 
of other district attorneys general. The secretary shall perform such 
duties as may be assigned by such district attorney general. Such 
district attorney general shall transfer all authority and funding con- 
cerning the other secretarial position to the district attorney general for 
the fourth judicial district who shall select a suitable person to fill the 
other position, and such person shall receive the same compensation, 
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payable in the same manner, as is provided by law for the secretary of 
other district attorneys general. The secretary shall perform such duties 
as may be assigned by the district attorney general for the fourth 
judicial district; 

(iii) The district attorney general of the thirty-first judicial district is 
entitled to three (3) assistant district attorney general positions and one 
(1) criminal investigator position; 

(iv) On September 1, 1990, the office space and all state-owned 
furniture, equipment, supplies, books and other such office property 
located in the Warren County courthouse and currently being used by 
the district attorney general of the fourteenth judicial district, or by one 
(1) of the district attorney general’s assistants or investigators, shall be 
transferred for the use of the district attorney of the thirty-first judicial 
district. On and after such date, all such office space and other office 
property located in the Warren County courthouse shall become the 
space for and property of the office of district attorney general for the 
thirty-first judicial district. Nothing contained herein shall be construed 
as prohibiting such district attorney general from also establishing an 
office in the other county comprising the thirty-first judicial district; 

(v) By September 1, 1990, all records, files, papers and other official 
documents pertaining to any pending or completed case arising out of 
any of the counties comprising the thirty-first judicial district shall be 
transferred to and become the property of the office of district attorney 
general for the thirty-first judicial district; 

(vi) Notwithstanding any other law or this subdivision (31) to the 
contrary, if a vacancy occurs in the office of the district attorney general 
currently serving the thirty-first judicial district, the governor shall 
appoint a suitable person to serve as district attorney general for such 
district. The person so appointed shall possess all of the qualifications 
required by law for district attorneys general and shall serve until 
September 1, 1990, or until the district attorney general to be elected by 
the voters of the thirty-first judicial district pursuant to this subdivision 
(31)(B) is elected and qualified; and 

(32)(A) Effective September 1, 2022, the thirty-second judicial district 
consists of the counties of Hickman, Lewis, and Perry. The incumbent trial 
court judge elected pursuant to subdivision (21)(A)(ii) shall continue to 
serve the twenty-first judicial district until September 1, 2022, at which 
time the additional trial court created by subdivision (21)(A)(ii) shall be 
transferred to the thirty-second judicial district and presided over by a 
trial court judge to be elected by voters of the thirty-second judicial district 
at the August 2022 general election. Every eight (8) years thereafter, the 
qualified voters of the thirty-second judicial district shall elect a judge or 
chancellor for a full eight-year term; 
(B)G) Effective September 1, 2022, there is created the position of 
district attorney general for the thirty-second judicial district. At the 
regular August election in 2022, the qualified voters of the thirty-second 
judicial district shall elect a person to the position of district attorney 
general for a full eight-year term. The person elected to such position 
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shall possess the same qualifications, powers, and duties and shall 
receive the same compensation, payable in the same manner, benefits, 
emoluments, and dignity of office as is required or provided by law for 
other district attorneys general; 

(ii) The district attorney general of the thirty-second judicial district 
is entitled to three (3) assistant district attorney general positions, one 
(1) administrative assistant position, two (2) secretary positions, one (1) 
criminal investigator position, and two (2) victim-witness coordinator 
positions; 

(iii) On September 1, 2022, the office space and all state-owned 
furniture, equipment, supplies, books, and other such office property 
located in the Centerville or Hohenwald offices of the district attorney 
general of the twenty-first district and currently being used by the 
district attorney general of the twenty-first judicial district, or by one (1) 
of the district attorney general’s assistants or investigators, shall be 
transferred for the use of the district attorney of the thirty-second 
judicial district. On and after such date, all such office space and other 
office property located in the Centerville and Hohenwald offices shall 
become the space for and property of the office of district attorney 
general for the thirty-second judicial district. Nothing in this subdivi- 
sion (32)(B)Gii) prohibits the district attorney general from also estab- 
lishing another office in the thirty-second judicial district; and 

(iv) By September 1, 2022, all records, files, papers, and other official 
documents pertaining to any pending or completed case arising out of 
any of the counties comprising the thirty-second judicial district shall be 
transferred to and become the property of the office of district attorney 
general for the thirty-second judicial district; 

(C) An employee of the twenty-first judicial district who transfers to the 


same position in the thirty-second judicial district as of September 1, 2022, 
must retain the same level of salary and benefits, subject to appropriation 
by the general assembly in the annual appropriations act. 


History. 

Acts 1984, ch. 931, § 6; 1985, ch. 474, § 1; 
1986, ch. 746, §§ 1, 2; 1986, ch. 813, § 1; 1988, 
ch. 725, § 1; 1988, ch. 773, § 1; 1988, ch. 804, 
§ 1; 1989, ch. 118, § 1; 1989, ch. 144, § 1; 1989, 
Ch 148, 07471989) ch. 52958 1271989, cht 530; 
§§ 1, 2; 1989, ch. 586, §§ 1, 2; 1990, ch. 687, 
§ 1; 1990, ch. 842,§ 1; 1990, ch. 914, § 1; 1990, 
ch. 998, § 1; 1990, ch. 1013, § 1; 1990, ch. 1058, 
§§ 1, 2; 1990, ch. 1064, § 1; 1991, ch. 287, § 1; 
1991, ch. 435, § 1; 1991, ch. 474, § 1; 1992, ch. 
593, § 1; 1992, ch. 961, § 1; 1993, ch. 66, § 15; 
1993, ch. 330, § 1; 1993, ch. 506, § 3; 1994, ch. 
540, § 1; 1994, ch. 804, 8§ 1, 2; 1994, ch. 937, 
§§ 2-31; 1994, ch. 949, § 1; Priv. Acts 1995, ch. 
62, § 1; Acts 1995, ch. 398, § 1; 1997, ch. 120, 
§ 1; 1997, ch. 450, § 1-8; 1998, ch. 771, §§ 1- 
25; 1999, ch. 179, § 1; 2001, ch. 361, § 1; 2003, 
Che216308 1562005, chwi3 13088 1-238) 2015;ich. 
437, § 1; 2018, ch. 974, §§ 1-3; 2020, ch. 530, 
§§ 1-3; 2021, ch. 581, § 1. 


Code Commission Notes. Article IT, § 24 of 
the Constitution of Tennessee provides, in part, 
that: 

Any law requiring the expenditure of state 
funds shall be null and void unless, during the 
session in which the act receives final passage, 
an appropriation is made for the estimated first 
year’s funding. 

The Tennessee code commission has been 
advised by the commissioner of finance and 
administration that the necessary first year’s 
funding was not appropriated during the 1991 
regular session for the following public acts 
which would have amended this section: Acts 
1991, ch. 286, § 1; ch. 375, § 1; ch. 387, § 1; ch. 
404,§ 1;ch. 408,§ 1; ch. 409,§ 1; ch. 437,§ 1; 
and ch. 478, § 1. 

The code commission was directed by Acts 
1991, ch. 509, § 54 to not codify acts which did 
not receive first year’s funding. Accordingly, 
Acts 1991, ch. 286, § 1; ch. 375, § 1; ch. 387, 
§ 1; ch. 404, § 1; ch. 408, § 1; ch. 409, § 1; ch. 
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437, § 1; and ch. 478, § 1, which would have 
amended this section, have not been codified. If 
the foregoing chapters had been codified, this 
section would have been amended as follows: 

Chapter 286, § 1 would have substituted the 
following for the present text of (1)(B): “The 
district attorney general of the first judicial 
district shall be entitled to seven (7) assistant 
district attorney general positions and one (1) 
criminal investigator position.” This amend- 
ment would have taken effect July 1, 1991. 

Chapter 375, § 1 would have added the fol- 
lowing in (8)(B): “Effective July 1, 1991, the 
district attorney general of the eighth judicial 
district shall be entitled to an additional crimi- 
nal investigator position. The district attorney 
general for such district shall appoint a suit- 
able person to such position to serve at the 
pleasure of such district attorney general. The 
criminal investigator so appointed shall have 
the same power and authority as deputies of 
the county sheriff, and shall perform such du- 
ties and functions as the district attorney gen- 
eral may require. The criminal investigator 
shall be compensated as provided by law.” 

Chapter 387, § 1 would have substituted the 
following for the present text of (3)(B): “The 
district attorney general of the third judicial 
district shall be entitled to seven (7) assistant 
district attorney general positions and three (3) 
criminal investigator positions. One (1) of the 
assistant district attorney general positions 
shall be a part-time position, and shall be filled 
only if funding for the position is available 
through the District Attorneys General Fiscal 
Affairs Act.” This amendment would have 
taken effect July 1, 1991. 

Chapter 404, § 1 would have added the fol- 
lowing in (13)(B): “Effective July 1, 1991, the 
district attorney general of the thirteenth judi- 
cial district shall be entitled to an additional 
assistant district attorney general position to 
be appointed and who shall have the same 
qualifications and duties as is provided in Ten- 
nessee Code Annotated, Section 16-2-508.” 

Chapter 408, § 1 would have added the fol- 
lowing in (15)(B): “On July 1, 1991, the district 
attorney general of the fifteenth judicial district 
shall be entitled to one (1) additional assistant 
district attorney general position.” 

Chapter 409, § 1 would have added the fol- 
lowing as (31)(B)(x): “On July 1, 1991, the 
district attorney general of the thirty-first 
(31st) judicial district shall be entitled to an 
additional assistant district attorney general 
position.” 

Chapter 437, § 1 would have added the fol- 
lowing in (18)(B): “On July 1, 1991, the district 
attorney general of the eighteenth judicial dis- 
trict shall be entitled to an additional assistant 
district attorney general position.” 

Chapter 478, § 1 would have added the fol- 
lowing in (10)(B): “On July 1, 1991, the district 
attorney general of the 10th judicial district 
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shall be entitled to one (1) additional criminal 
investigator.” 


Compiler’s Notes. 

Acts 1988, ch. 773, §§ 2, 3 provided that the 
additional criminal investigator for the tenth 
judicial district, provided for by the 1988 
amendment to this section, shall have the same 
power and authority as deputies of the county 
sheriffs, shall perform such duties and func- 
tions as the district attorney general may re- 
quire, and shall be compensated as provided for 
by the general law of this state. 

Acts 1989, ch. 586, § 2 provided that author- 
ity and funding concerning a secretarial posi- 
tion created for the 31st judicial district shall 
be transferred to the district attorney general 
for the 4th judicial district, who shall select the 
person to fill such secretarial position. 

Acts 1989, ch. 586, § 4 provided that for the 
purpose of qualifying and seeking election to 
the position of district attorney general for the 
thirty-first judicial district created by that act 
and for the purpose of transferring documents 
pertaining to such district, the amendment by 
that act took effect June 13, 1989. For all other 
purposes, § 4 provided that the amendment by 
ch. 586 take effect September 1, 1990. 

Acts 1990, ch. 998, § 2 provided that the 
amendment by that act shall not be construed 
to be an appropriation of funds and no funds 
shall be obligated or expended pursuant to the 
second sentence in subdivision (20)(B) unless 
such funds are specifically appropriated by the 
general appropriations act. 

Acts 1990, ch. 1018, § 2 provided that no 
state funds in excess of one hundred eighty-five 
thousand dollars ($185,000) shall be obligated 
or expended to implement the provisions of ch. 
1013. 

Acts 1990, ch. 1064, § 2 provided that no 
state funds in excess of one hundred eighty-five 
thousand dollars ($185,000) shall be obligated 
or expended to implement the provisions of ch. 
1064. 

Acts 1991, ch. 27 created five additional as- 
sistant district attorneys general, two criminal 
investigators and two secretaries to the staff of 
the district attorney general for the sixth judi- 
cial district, and provided for their appoint- 
ment, compensation and duties. 

Acts 1994, ch. 937, § 32 provided that the 
provisions of that act, which amended this 
section and enacted § 16-2-519, shall take ef- 
fect only to the extent funding is provided 
specifically for its implementation in the Gen- 
eral Appropriations Act. To the extent such 
funding is insufficient to fully implement the 
provisions of the act, the district attorneys 
general conference and the commissioner of 
finance and administration shall determine 
which provisions of the act shall be imple- 
mented. Section 32 further directed the code 
commission to codify only those provisions of 
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the act deemed to be funded by the district 
attorneys general conference as_ provided 
above. 

Acts 2008, ch. 216, § 2 provided that the 
provisions of the act shall have no effect, and no 
appointments shall be made pursuant to § 3 of 
the act, unless funds are appropriated in the 
2003-2004 appropriations act to fund the esti- 
mated first year’s costs of any positions, and 
associated costs, authorized by this act. Fund- 
ing was provided by Acts 20038, ch. 356, § 12, 
item 7. 

Acts 2003, ch. 216, § 3 provided that for the 
purpose of the governor appointing persons to 
serve as chancellor and judge of the three (3) 
judicial positions created by the amendment by 
the act, the act shall take effect June 2, 2003. 

Acts 2020, ch. 530, § 5 provided: that the act, 
which amended this section, shall not be con- 
strued to limit, terminate, or otherwise affect 
the term or future terms of office of any circuit 
court clerk, criminal court clerk, or clerk and 
master, subject to the residence requirement 
found in § 18-1-102. All such incumbents shall 
continue in office until the expiration of their 
respective terms of office and shall be eligible 
for reelection or reappointment. Nothing in this 
act shall be construed to require, permit, or 
authorize the consolidation of the offices of 
clerk and master, circuit court clerk, or crimi- 
nal court clerk or to place any clerk in a position 
of dominance over any other clerk. 

Acts 2020, ch. 530, § 6 provided: “(a) All 
process issued after September 1, 2022, shall be 
returnable at the times and places fixed by local 
court rules promulgated in accordance with 
this act. All bonds and undertakings executed 
after September 1, 2022, shall be governed by 
local court rules, insofar as to appearance dates 
and other conditions relating to time and place. 

“(b) All cases, both civil and criminal except 
those that have previously been heard and 
taken under advisement, pending in any court 
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in the twenty-first judicial district prior to 
September 1, 2022, shall as of that date be 
heard and determined in the appropriate court 
by the appropriate judge. 

“(c) Notwithstanding Tennessee Code Anno- 
tated, Title 16, Chapter 2, to the contrary, 
nothing in this act shall be construed to repeal, 
amend, or affect in any manner any jurisdiction 
granted to any local court by any public or 
private law.” 


Amendments. 
The 2021 amendment added (32)(C). 


Effective Dates. 
Acts 2021, ch. 581, § 2. May 27, 2021. 


Cross-References. 

Criminal investigators and assistant district 
attorneys general, compensation, title 8, ch. 7, 
part 2. 

District attorneys general, title 8, ch. 7, part 
1. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 24.10. 


Law Reviews. 

Civil Procedure — Flowers v. Dyer County: 
The Death of the Motion to Dismiss for Lack of 
Subject Matter Jurisdiction, 23 Mem. St. U.L. 
Rev. 409 (1993). 

What Price is Justice? Adequate funding for 
judicial system needs to be top priority of up- 
coming General Assembly (W. Andy Hardin), 37 
No. 2 Tenn. B.J. 23 (2001). 


Attorney General Opinions. 
Constitutionality, judges and district attor- 
neys for certain judicial districts, OAG 87-163, 
1987 Tenn. AG LEXIS 36 (10/23/87). 
County legislative bodies’ responsibility to 
provide court facilities, OAG 99-049, 1999 
Tenn. AG LEXIS 50 (3/2/99). 


NOTES TO DECISIONS 


1. In General. 

Where defendant alleged that plaintiffs did 
not prove the existence of the chancery court in 
which the action was brought, the court of 
appeals took judicial notice of the constitu- 
tional provision creating chancery courts and 
the pertinent statute designating the county as 
a judicial district. Industrial Dev. Bd. v. Han- 
cock, 901 S.W.2d 382, 1995 Tenn. App. LEXIS 
92 (Tenn. Ct. App. 1995). 


Trial court erred in holding that intermediate 
appellate judges were subject to retention only 
by the qualified voters of the grand division in 
which the judge resided because the General 
Assembly intend to create one court of appeals 
and not three. Hooker v. Haslam, 382 S.W.3d 
358, 2012 Tenn. App. LEXIS 511 (Tenn. Ct. App. 
July 27, 2012). 


16-2-507. Incumbent judges — Cooperation between judges. 


(a) All incumbent trial court judges shall hold office in and serve the judicial 
district of which they have been designated by § 16-2-506. 
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(b) It is the affirmative duty of every trial court judge to fully cooperate with 
the presiding judge and the other judges in the district. 


History. judge, OAG 99-049, 1999 Tenn. AG LEXIS 50 
Acts 1984, ch. 931, § 7. (3/2/99). 


Attorney General Opinions. 
Distribution of court space by presiding 


16-2-508. District attorneys general — Powers and duties — Assistant 
district attorneys general — Criminal investigators — 
Other positions. 


(a) Allincumbent district attorneys general shall hold office in and serve the 
judicial district to which they are assigned by § 16-2-506. The district 
attorneys general shall exercise and possess the jurisdiction, powers and 
duties within the judicial districts created by this part as are conferred by law 
upon district attorneys general. This part shall not be construed to make any 
reduction in the staff of any district attorney general, and any legislative act 
that creates assistant district attorney general, criminal investigator or other 
positions, or that otherwise affects or involves the office of district attorney 
general in a particular judicial district or attorney’s district as it is presently 
numbered or identified is made applicable to the judicial district to which the 
present district attorney general is assigned by this part. Nothing in this part 
shall be construed as affecting a county’s authority to provide staff and other 
resources to the district attorney general of the district in which the county is 
located. 

(b) Except in the judicial districts comprised of the urban counties of Shelby, 
Davidson, Knox, Hamilton and Sullivan, the district attorney general of each 
judicial district shall be entitled to at least one (1) assistant district attorney 
general position for each trial court judge in the judicial district to which the 
district attorney general is assigned, as well as either one (1) additional 
assistant district attorney general position if the judicial district is comprised 
of four (4) or more counties, or two (2) additional assistant district attorney 
general positions if the judicial district is comprised of more than six (6) 
counties. If an additional trial court judge is added to a judicial district, and 
that district does not already have sufficient assistant district attorney general 
positions to satisfy the formula set out in this subsection (b), an additional 
assistant district attorney general position shall be created for that district 
upon the effective date of the creation of the new judicial position. 

(c) The district attorney general of any judicial district in which an assistant 
district attorney general position is created by this part shall appoint a 
suitable person to serve as assistant district attorney general. The person so 
appointed shall serve at the pleasure of the district attorney general, and shall 
perform the duties the district attorney general requires. Each person so 
appointed shall be compensated as provided for by general law. 

(d) Except for the assistant district attorney general position created 
annually by former subsection (c) and those created when, pursuant to 
§ 16-2-506, an additional trial court judge is elected in 1986, 1988 or 1990, the 
number of such assistant positions set out in § 16-2-506 shall be the total 
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number of positions to which the corresponding district attorney general is 
entitled, and nothing in this section shall be construed as creating any 
assistant positions in excess of such number. 
(e)(1) The district attorneys general shall appoint suitable individuals to the 
position of criminal investigator. The individuals so appointed shall perform 
such duties as the district attorney general may direct, and shall serve at the 
pleasure of the district attorney general. 

(2) In carrying out the duties of the criminal investigator’s office, each of 
the criminal investigators shall possess the same power and authority as 
deputies of the county sheriffs or if the judicial district includes a metropoli- 
tan form of government then their power and authority shall include all 
police powers of law enforcement officers in that area metropolitan govern- 
ment. The compensation of such investigators shall be as provided by 


general law. 


History. 

Acts 1984, ch. 931, § 8; 1986, ch. 813, §§ 2, 3; 
1989, ch. 144, § 2; 1996, ch. 996, § 2; 2013, ch. 
Zi § 2;2013, ch..68, § 3: 


Compiler’s Notes. 

Acts 1986, ch. 813 created criminal investi- 
gator positions in the Ist, 5th, 15th, 17th, 19th, 
23rd, 24th, 25th and 26th judicial districts. 

Acts 1996, ch. 996, § 2 provided that the 
name “executive director of the district attor- 
neys general conference” be substituted for 
“executive secretary to the district attorneys 
general conference”. 

Subsection (d) refers to former subsection (c), 
which was deleted by Acts 20138, ch. 21, § 2, 
effective March 20, 2013, and which read: “(c) 
The district attorneys general of the judicial 
districts comprising the urban counties of 
Shelby, Davidson, Knox, Hamilton and Sulli- 
van shall retain their present number of assis- 
tant district attorneys general, except that on 
September 1, 1985, and on each successive 
September 1 through 1990, one (1) additional 
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assistant district attorney general position 
shall be created, and assigned to the urban 
district then having the highest ratio of popu- 
lation to assistant district attorneys general. 
On August 1, 1985, through August 1, 1990, the 
office of local government of the office of the 
comptroller of the treasury shall determine 
which of the five (5) urban judicial districts 
listed above has the highest ratio of population 
to assistant district attorney general positions. 
The office of local government shall notify the 
executive director of the district attorneys gen- 
eral conference who shall notify the district 
attorney general of the district with the highest 
ratio that effective September 1, of that year 
the district attorney general is entitled to em- 
ploy one (1) additional assistant district attor- 
ney general.” 


Cross-References. 

Criminal investigators and assistant district 
attorneys general, compensation, title 8, ch. 7, 
part 2. 

District attorneys general, title 8, ch. 7, part 
ib 


(a) The judges in each judicial district shall assemble for the purpose of 
selecting a presiding judge of the district. In August of each year, the judges 
within each district shall assemble at the call of the presiding judge and select 
a successor to such presiding judge who shall serve until September 1 of the 
following year. If upon any selection date the judges in any district fail to 
choose or are unable to agree upon the selection of a presiding judge, the chief 
justice of the supreme court shall designate one (1) of their number to serve. 

(b) It is the duty of the presiding judge to: 

(1) Reduce docket delays and hold congestion to a minimum; 

(2) Seek and maintain an equitable distribution of the workload and an 
equal sharing of the bench and chambers time necessary to dispose of the 
business of the district; 

(3) Promote the orderly and efficient administration of justice within the 
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district; and 
(4) Take immediate and affirmative action to correct or alleviate any 
caseload imbalance, or any condition adversely affecting the administration 
of justice within the district over which the judge presides. 

(c) To effectuate the duties enumerated in subsection (b), the presiding 
judge may assign cases to judges and chancellors within the district over which 
the judge presides. In assigning cases, the presiding judge shall, whenever 
possible and not detrimental to the orderly and efficient administration of 
justice, give due regard to the court upon which the judge or chancellor serves, 
the judge’s or chancellor’s particular background, experience and preference 
and economy of judicial travel time. 

(d) If a presiding judge is unable to correct a caseload imbalance or reduce 
docket delays utilizing the available judges within the district over which the 
judge presides, it is the affirmative duty of the presiding judge to contact other 
presiding judges and request assistance or contact the supreme court and 
request assistance pursuant to § 16-3-502. 

(e) This part shall not be construed as altering or modifying any law 
concerning interchange by agreement. 


History. 
Acts 1984, ch. 931, § 9; 2005, ch. 26, § 1. 


Cross-References. 
Interchange of judges, § 17-2-202. 


Rule Reference. 

This section is referred to in Rule 11, §§ III, 
VII of the Rules of the Supreme Court of 
Tennessee; and in Rule 2, Davidson County 
Local Rules of Practice, Courts of Record, Twen- 
tieth Judicial District of Tennessee. 


Attorney General Opinions. 

Distribution of court space by presiding 
judge, OAG 99-049, 1999 Tenn. AG LEXIS 50 
(3/2/99). 


Although T.C.A. § 16-2-505(d)(2) does not 
expressly authorize the court security commit- 
tee to adopt any measures with regard to court- 
house security, it is reasonable to infer that the 
committee may put into effect security mea- 
sures affecting the security of space and facili- 
ties provided to state trial judges, so long as 
these measures do not require county expendi- 
tures; these measures may affect general ses- 
sions courtrooms and personnel, as well as the 
personnel of other offices located in the court- 
house, if the measures are reasonably related 
to ensuring security of space and facilities pro- 
vided to state trial judges, OAG 02-052, 2002 
Tenn. AG LEXIS 72 (4/24/02). 


NOTES TO DECISIONS 


1. Appointment of Special Judge. 

A trial judge should appoint a clerk and 
master to act as a special/substitute judge in 
the trial judge’s absence only if the trial judge 
determines it is not possible either to inter- 
change pursuant to § 17-2-202, or to obtain 
assistance from another presiding judge or 
from the Tennessee supreme court pursuant to 
T.C.A. § 16-2-509(e). Ferrell v. Cigna Prop. & 
Cas. Ins. Co., 33 S.W.3d 731, 2000 Tenn. LEXIS 
686 (Tenn. 2000). 

In a tax case, a clerk and master lacked 
authority to enter summary judgment in favor 
of the Tennessee commissioner of revenue un- 


der T.C.A. § 17-2-118(a), (f)(2) (now (f)(1)(B)) 
because the clerk and master was not ap- 
pointed or ordered to sit as a judge on the date 
at issue, and the requirement for exploring 
interchange was not satisfied where a chancel- 
lor was out of town; procedures for appointing a 
substitute judge were mandatory, and to hold 
otherwise would have rendered Tenn. Sup. Ct. 
R. 10, Canon 3A and Ferrell v. Cigna Property 
& Cas. Ins. Co., 33 S.W.3d 731, 2000 Tenn. 
LEXIS 686 (Tenn. 2000), meaningless. Maxwell 
Med., Inc. v. Chumley, 282 S.W.3d 893, 2008 
Tenn. App. LEXIS 542 (Tenn. Ct. App. Sept. 22, 
2008). 


16-2-510. Holding of court — Terms abolished — Grand juries. 


(a) Court shall be held within each judicial district at such times and on 
such dates as the judges of each judicial district fix by rule. Court shall be held 
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in each county within the district as often as is necessary to dispose of the 
business of the court. Not less than thirty (30) days prior to the rule taking 
effect, the rule shall be published and circulated to the practicing bar, and filed 
with the administrative director of the courts. 

(b) Terms of court are abolished and the minutes of all courts shall remain 
open continuously. Any reference in Tennessee Code Annotated to the begin- 
ning of a term of court shall be deemed to be a reference to the appropriate date 
fixed by rule as provided by this section. 

(c) New grand juries shall be impaneled at least twice a year at times 
selected by the presiding judge of the district. The presiding judge within each 
district shall be responsible for designating the foreperson and for impaneling, 
charging and receiving the report of the grand jury, but may designate another 
judge to perform these responsibilities. In those districts in which there is a 
criminal court judge or judges, the criminal court judge or judges shall perform 
the duties pertaining to the grand jury assigned to the presiding judge by this 
subsection (c). 


History. Law Reviews. 
Acts 1984, ch. 931, § 10; 1993, ch. 66, § 16. A Noble Ideal Whose Time Has Come (Penny 
J. White), 18 Mem. St. U.L. Rev. 223 (1989). 
Textbooks. 


Tennessee Criminal Practice and Procedure 
(Raybin), §§ 24.10, 24.18, 24.80, 25.14, 25.20, 
20a2 25154. 


NOTES TO DECISIONS 


1. Grand Juries. LEXIS 194 (Tenn. Mar. 27, 1989), cert. denied, 
This section was enacted for the benefit of the Thompson v. Tennessee, 497 U.S. 1031, 110 S. 
public at large, not a particular accused, andin Ct. 3288, 111 L. Ed. 2d 796, 1990 U.S. LEXIS 
the absence of corruption, fraud, bias, disquali- 3596 (1990); State v. Bates, 804 S.W.2d 868, 
fication or other illegality infecting the grand 1991 Tenn. LEXIS 44 (Tenn. 1991), rehearing 
jury, an irregularity in its selection does not denied, — S.W.2d —, 1991 Tenn. LEXIS 82 
invalidate its acts. State v. Thompson, 768 (Tenn. Feb. 25, 1991), cert. denied, Bates v. 
S.W.2d 239, 1989 Tenn. LEXIS 47 (Tenn. 1989), Tennessee, 502 U.S. 841, 112 S. Ct. 181, 116 L. 
rehearing denied, — S.W.2d —, 1989 Tenn. Ed. 2d 98, 1991 U.S. LEXIS 4994 (1991). 


16-2-511. Uniform rules of practice — Designation of court by certain 
types of cases. 


Uniform rules of practice may be promulgated in each district by the judges 
of the district. The rules shall be consistent with the statutory law, the rules of 
the supreme court and the rules of criminal and civil procedure. The judges 
within a district may, by rule, designate courts or parts of a court that will be 
primarily responsible for hearing certain types of cases or cases dealing with 
certain areas of the law. Not less than thirty (30) days prior to the rules taking 
effect, copies of the rules shall be published and circulated to the practicing bar 
and filed with the administrative director of the courts. 


History. Law Reviews. 
Acts 1984, ch. 931, § 11; 1998, ch. 66, § 17. Judicial Notice in Tennessee (Robert Banks, 
Jr. and Elizabeth T. Collins), 21 Mem. St. U.L. 
Textbooks. 


Tennessee Criminal Practice and Procedure Rev. 431 (1991). 


(Raybin), § 24.18. 
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16-2-512. Recommendations classifying elected additional judges. - 


(a) Where § 16-2-506 requires the election of an additional judge in a 
judicial district, the presiding judge of the district shall notify the trial court 
vacancy commission in writing of the judge’s recommendation as to whether 
the additional judge will be a circuit court judge, criminal court judge, or 
chancellor and of the part of court the judge or chancellor will serve. The 
recommendation must be made by January 1 of the year in which the 
additional judge is to be elected and must be made only after consultation with 
all other trial level judges in the district, all local bar associations in the 
district, and any other person or group with an interest in the recommenda- 
tion. 

(b) The trial court vacancy commission has thirty (30) days from receipt of 
the written recommendation provided for in subsection (a) to approve or reject 
it; provided, that the recommendation stands approved unless rejected by a 
two-thirds (24) vote of the entire commission. No recommendation shall be 
rejected except following a public hearing of the commission held upon ten (10) 
days’ advance notice to the presiding judge who made the recommendation and 
to the public. At the hearing, interested parties may present evidence on the 
issue. If the recommendation is not approved or rejected within thirty (30) 
days, the recommendation is considered approved. 

(c) Upon the trial court vacancy commission’s approval of a recommendation 
pursuant to this section, it shall notify the governor of its decision. Upon 
receiving this recommendation, the governor shall send notice that a vacancy 
has occurred to the commission and shall fill the vacancy in accordance with 
title 17, chapter 4, part 3. , 

(d) The administrative director of the courts shall notify the presiding judge 
of the affected district of the commission’s action and shall notify the election 
commission of each county in the affected district of the type of judge and part 
of court of the judge to be elected. Upon receiving such information, each 
election commission shall prepare the ballot to be used in such judicial election 
accordingly. 


History. 

Acts 1984, ch. 931, § 12; 1993, ch. 66, § 18; 
1993, ch. 506, § 4; 2001, ch. 268, § 2; 2019, ch. 
420, § 7. 


Attorney General Opinions. 

Because the General Assembly has not re- 
pealed title 16, chapter 21 of the Tennessee 
Code, and has specifically referred to it and 


identified it as providing the appropriate pro- 
cedure for filling the three new judgeships 
created by S.B. 5/H.B. 10, 110th Gen. Assem.- 
(2018), the Commission should comply with 
T.C.A. § 16-2-512 to the extent possible, even 
though the Judicial Council established by title 
16, chapter 21, no longer exists. OAG 18-21, 
2018 Tenn. AG LEXIS 20 (5/24/2018). 


16-2-513. Formula for determining need for additional judges — An- 
nual report. 


(a) The comptroller of the treasury shall devise and maintain a weighted 
caseload formula for the purpose of determining the need for creation or 
reallocation of judicial positions using case weights derived from the most 
recent weighted caseload study. The comptroller of the treasury shall update 
the formula at least annually. The comptroller of the treasury may adjust the 
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formula as necessary to reflect the impact of any legislative enactment that is 
material to judicial caseloads. 

(b) Each district attorney general and each public defender, separately or 
through the appropriate conference, the council of juvenile and family court 
judges and the administrative office of the courts shall provide to the 
comptroller of the treasury information that the comptroller of the treasury 
determines is necessary to accomplish the purposes of this section. This 
information shall include caseload totals by appropriate case type for each 
study and total number of judicial, child support magistrates, district attorney 
and public defender resources for each district, noting how many are funded by 
the federal, state or local government. This data is to be provided to the 
comptroller in electronic and hard copy form on or before October 15 of each 
year. 

(c) Using such formula, information and adjustments, the comptroller of the 
treasury shall annually publish a weighted caseload report analyzing the 
current distribution of judicial positions throughout the state as well as the 
current need, if any, for creation of or reallocation of such positions. 

(d) The processing of case data by the administrative office of the courts for 
the purpose of providing the comptroller of the treasury with the information 
necessary to complete the weighted caseload study shall be subject to audit by 
the comptroller of the treasury. The audit shall ensure that the validation, 
verification and compilation of case data are performed in accordance with 
§ 16-1-117(a). 


History. 

Acts 1984, ch. 931, § 13; 1989, ch. 240, 
§§ 1-4; 2001, ch. 408, § 5; 2002, ch. 791, § 5; 
2009, ch. 235, § 1. 


Compiler’s Notes. 

Acts 2009, ch. 235, § 1 directed the code 
commission to change all references from “child 
support referee” to “child support magistrate” 


and to include all such changes in supplements 
and replacement volumes for the Tennessee 
Code Annotated. 


Attorney General Opinions. 

Legislature’s authority to eliminate specific 
judicial positions. OAG 14-54, 2014 Tenn. AG 
LEXIS 56 (5/12/14) 


16-2-514. Incumbent clerks and masters. 


(a) Nothing in this part shall be construed to limit, terminate or otherwise 
affect the term or future terms of office of any circuit court clerk, criminal court 
clerk or clerk and master. All such incumbents shall continue in office until the 
expiration of their respective terms of office and shall be eligible for reelection 
and reappointment. 

(b) Nothing in this part shall be construed to require, permit or authorize 
the consolidation of the offices of clerk and master, circuit court clerk or 
criminal court clerk or to place any clerk in a position of dominance over any 
other clerk. 


History. 
Acts 1984, ch. 931, § 14. 
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16-2-515. References to judicial circuits or divisions deemed to judi- 
cial districts. 


All references in Tennessee Code Annotated to “judicial circuits” or “chan- 
cery divisions” shall be deemed references to the judicial districts created by 
this part. 


History. 
Acts 1984, ch. 931, § 25. 


16-2-516. Pending cases — Process — Surety bonds — Applicability of 
local rules. 


All process issued after September 1, 1984, shall be returnable at the times 
and places fixed by local court rules promulgated in accordance with this part. 
All bonds and undertakings executed after September 1, 1984, shall be 
governed by local court rules, insofar as to appearance dates and other 
conditions relating to time and place. 


sions in this section regarding cases pending 
prior to September 1, 1984, were deleted as 
obsolete by the code commission in 2009. 


History. 
Acts 1984, ch. 931, § 27. 


Code Commission Notes. Former provi- 


16-2-517. Jurisdictions unaffected. 


Notwithstanding any provision of this part to the contrary, nothing in this 
part shall be construed to repeal, amend or affect in any manner any 
jurisdiction granted to any local court by any public or private law. 


History. 
Acts 1984, ch. 931, § 28. 


16-2-518. Increase in positions or funding to office of public defender. 


Any increase in local funding for positions or office expense for the district 
attorney general shall be accompanied by an increase in funding of seventy- 
five percent (75%) of the increase in funding to the office of the public defender 


in such district for the purpose of indigent criminal defense. 


History. 
Acts 1992, ch, 965, § 7;.1994, ch. 1005, § 4. 


Compiler’s Notes. 

Acts 1994, ch. 937, § 33 provided that, to the 
extent passage of that act, which enacted § 16- 
2-519 and amended § 16-2-506, creates addi- 
tional staffing requirements for public defend- 
ers under the provisions of § 16-2-518, as it 
existed on January 1, 1994, it is the legislative 
intent to implement such increased staffing 
requirements only to the extent funds for such 
purpose are specifically provided in the General 
Appropriations Act. To the extent such funds 
are insufficient to fully implement such staffing 
requirements, the district public defenders con- 
ference and the commissioner of finance and 
administration shall determine the allocation 


of any such funds as may be available under the 
General Appropriations Acts to the various 
public defender districts. 


Law Reviews. 

What Price is Justice? Adequate funding for 
judicial system needs to be top priority of up- 
coming General Assembly (W. Andy Hardin), 37 
No. 2 Tenn. B.J. 23 (2001). 


Attorney General Opinions. 

State ownership of equipment purchased for 
public defender’s office, OAG 99-033, 1999 
Tenn. AG LEXIS 18 (2/18/99). 

The term “office expense” in T.C.A. § 16-2- 
518 includes the authorized costs of all items, 
including capital assets, that are incurred for 
the district attorney general’s office to perform 
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its duties and responsibilities. OAG 18-40, 2018 
Tenn. AG LEXIS 39 (8/29/2018). 


16-2-519. Creation of assistant district attorney positions. 


(a) It is the declared policy of the general assembly to create assistant 
district attorney general (ADA) positions based upon the number of the ADA 
positions to population ratios being the primary consideration with secondary 
consideration being caseload when uniformly reported caseload statistics 
become available. The Tennessee district attorneys general conference is 
directed to make recommendations on this basis with the immediate objective 
being to achieve the following ratio: 

Urban and rural districts—One (1) ADA per twenty thousand (20,000) 
population, according to the 1990 federal census or any subsequent federal 
census. 

(b) As used in this section, “urban districts” means the second, sixth, 
eleventh, twentieth and thirtieth judicial districts and “rural districts” means 
all other judicial districts. 

(c) For the sole purpose of computing the one (1) assistant district attorney 
per twenty thousand (20,000) population, the district attorney general in any 
one (1) county judicial district having a population of less than fifty thousand 
(50,000) shall be counted as one-half (14) of an assistant district attorney. 

(d) Until the various judicial districts have attained approximate equality in 
ADA to population ratios, other factors are assigned a lower priority than ADA 
to population ratios. When the ratio set out in this section has been achieved, 
other factors, including uniform caseload statistics, local funding and geo- 
graphic conditions that create logistical problems in covering the judicial 
district, shall be considered in support of additional position requests. 


History. 
Acts 1994, ch. 987, § 1; 2019, ch. 420, § 8. 


Compiler’s Notes. 

Acts 1994, ch. 937, § 32 provided that the 
provisions of that act, which enacted this sec- 
tion and amended § 16-2-506, shall take effect 
only to the extent funding is provided specifi- 
cally for its implementation in the General 
Appropriations Act. To the extent such funding 
is insufficient to fully implement the provisions 


of the act, the district attorneys general confer- 
ence and the commissioner of finance and ad- 
ministration shall determine which provisions 
of the act shall be implemented. Section 32 
further directed the code commission to codify 
only those provisions of the act deemed to be 
funded by the district attorneys general confer- 
ence as provided above. 

For table of U.S. decennial populations of 
Tennessee counties, see Volume 13 and its 
supplement. 


16-2-520. Additional assistant district attorney general positions. 


(a) Effective July 1, 2004, there are created thirty (30) additional assistant 
district attorney general positions to be designated in judicial districts as 


provided in this section. 


(b)(1) The executive director of the district attorneys general conference and 
the administrative director of the courts shall meet and prepare a report that 
contains the recommendations of such officials as to the specific judicial 
districts in which the additional assistant district attorney general positions 
created pursuant to subsection (a) should be designated. The report shall be 
prepared in consultation with the comptroller of the treasury. 

(2) By October 1, 2004, the executive director of the district attorneys 
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general conference shall file the report prepared pursuant to subdivision 

(b)(1) with the speakers of the senate and house of representatives and 

chairs of the judiciary committees of the senate and house of representa- 

tives. Upon the filing of the report, the district attorneys general recom- 
mended by the report to receive additional assistant positions shall be 
authorized to interview and employ persons to fill such positions. 

(c) As early as is practicable during the first session of the 104th General 
Assembly, the general assembly shall consider and enact legislation that 
specifically designates the judicial district in which the persons employed in 
the additional assistant district attorney general positions created pursuant to 
subsection (a) will serve. 

(d) The number of assistant district attorney general positions created by 
this section or to which the district attorney general of each judicial district is 
entitled pursuant to § 16-2-506 or any other provision of law shall be the 
minimum number of positions authorized in each district. Nothing in this 
section or any other provision of law shall be construed to prohibit or prevent 
the employment of additional assistant district attorneys general in a particu- 
lar judicial district, regardless of whether the positions are funded by a state 
or non-state source, or whether they are specifically enumerated in this 
section, § 16-2-506 or any other provision of law. 


History. 
Acts 2004, ch. 916, § 1; 2006, ch. 815, § 2. 


16-2-521. Number of criminal investigator positions to which district 
attorney general entitled pursuant to § 16-2-506. 


The number of criminal investigator positions to which the district attorney 
general of each judicial district is entitled pursuant to § 16-2-506 or any other 
law shall be the minimum number of positions authorized in each judicial 
district. No law shall be construed to prohibit the employment of additional 
criminal investigators in a judicial district as established by § 16-2-506, 
regardless of whether the positions are funded by a state or non-state source, 
or whether they are specifically enumerated in any other law. 


History. 
Acts 2018, ch. 68, § 1. 


CHAPTER 3 
SUPREME COURT 


Part 1. Membership 


Section 

16-3-101. Composition — Election of judges — Qualifications — Concurrence necessary for 
decisions. 

16-3-102. Chief justice. 

16-3-103. Expenses. 


Part 2. Powers and Duties 


16-3-201. Jurisdiction. 
16-3-202. Process, receivers, and references. 
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Section 


16-3-203. 
16-3-204. 
16-3-205. 
16-3-206. 
16-3-207. 
16-3-208. 
16-3-209. 
16-3-210. 
16-3-211. 
16-3-212. 


16-3-301. 
16-3-302. 
16-3-303. 
16-3-304. 
16-3-305. 
16-3-306. 
16-3-307. 
16-3-308. 


16-3-401. 
16-3-402. 
16-3-403. 
16-3-404. 
16-3-405. 
16-3-406. 
16-3-407. 
16-3-408. 


16-3-501. 
16-3-502. 
16-3-503. 
16-3-504. 


16-3-601. 


16-3-701. 
16-3-702. 
16-3-703. 


16-3-801. 
16-3-802. 
16-3-803. 
16-3-804. 
16-3-805. 
16-3-806. 
16-3-807. 
16-3-808. 
16-3-809. 
16-3-810. 
16-3-811. 
16-3-812. 


16-3-813. 


SUPREME COURT 


Powers over criminal defendants. 

Bonds and recognizances. 

Supersedeas by judges. 

Vacating judgment. 

Correction of apparent mistakes. 

Appeals taken before term. 

Appeal during term. 

Scheduling of districts. 

Order of counties in districts. 

Special personnel for expedition of post-conviction proceedings in capital cases. 


Part 3. Terms 


Duration of terms. 

Adjourned terms. 

Adjournment from day to day. 
Adjournment to court in course. 

Orders opening and closing terms. 
Continuation of terms — Concurrent terms. 
Rules for terms and transfers. 

Special term. 


Part 4. Rule Making 


Supreme court rules of practice. 

Other courts — General rules of practice. 

Rules not to affect substantive rights — Consistency with constitutions. 
Effective date of rules — Approval of rules by general assembly. 
Publication of rules. 

Laws in conflict with rules nullified. 

Additional or supplementary rules of other courts. 

Courts — Facsimile transmission of documents — Rules and procedures. 


Part 5. Supervision of Inferior Courts 


Inferior courts — Supervisory control. 
Supervisory procedures. 

Inherent power of court. 

Plenary and discretionary powers. 


Part 6. Advisory Commission on Rules 
Advisory commission on rules of practice and procedure. 
Part 7. Court Buildings Commissions 


Commission to control supreme court building at Nashville. 
Commission to control court building at Knoxville. 
Commission to control court building at Jackson. 


Part 8. Administrative Office of the Courts 


Creation — Purpose. 

Administrative director — Appointment — Salary. 

Administrative director — Powers and duties. 

Personnel — Law practice barred. 

Office, equipment, and supplies. 

Appropriation of funds for special personnel assigned to capital sentence costs. 

Tennessee judicial information system fund. 

Funds for civil legal representation of indigents. 

State law libraries — Control and supervision — Powers — Expenditures. 

Dismissal of defendant upon completion of diversion program—Creation of form. 

[Reserved.] 

Providing information regarding case disposition, compliance with reporting informa- 
tion and reports made by AOC regarding auditing compliance and accuracy of 
required reports. 

Credentialed court interpreter. 
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Section 

16-3-814. Short title. 

16-3-815. Creation of the integrated criminal justice steering committee — Purpose. 

16-3-816. Duties of the committee. 

16-3-817. Goals of the integrated criminal justice system. 

16-3-818. Membership of steering committee — Advisory committee appointments — Policies and 
procedures. 

16-3-819. Compensation. 

16-3-820. Hiring of personnel to manage integrated criminal justice projects. 

16-3-821. Tennessee voluntary fund for indigent civil representation. 


Part 9. Private Probation Services Council 


16-3-901. Creation. 

16-3-902. Purpose. 

16-3-903. Part definitions. 

16-3-904. Attachment to appropriate state entity. 

16-3-905. Membership. 

16-3-906. Officers. 

16-3-907. Staff. 

16-3-908. Meetings. 

16-3-909. Duties of council — Fingerprint sample and criminal history records check — Rein- 
statement of license — Promulgation of rules and regulations. 

16-3-910. Powers of the council. 

16-3-911. Probation contracts with private entities. 


Part 10. Automated Court System Hardware Replacement Loan Fund 


16-3-1001. Establishment of special revolving loan fund — Purpose — Rules and regulations — 
Funding. 


PART 1 
MEMBERSHIP 


16-3-101. Composition — Election of judges — Qualifications — Con- 
currence necessary for decisions. 


(a) The supreme court shall consist of five (5) judges, one (1) of whom shall 
reside in each grand division, and no more than two (2) in the same grand 
division. . 

(b) Ajudge must have been a resident of the grand division from which the 
judge is appointed for at least one (1) year immediately preceding appoint- 
ment. For purposes of this subsection (b), “resident” has the same meaning as 
defined in § 2-1-104. 

(c) Each judge shall be at least thirty-five (35) years of age at the time of 
appointment, shall have been a resident of the state for at least five (5) 
consecutive years immediately preceding appointment, and shall be licensed to 
practice law in this state. For purposes of this subsection (c), “resident” has the 
same meaning as defined in § 2-1-104. 

(d) Ajudge’s term of office shall be eight (8) years. 

(e) The concurrence of three (3) of the judges is necessary to a decision in 
every case. 


History. by Const., art. 6, §§ 2, 3); Shan., §§ 375, 6328; 
Code 1858, § 4495 (deriv. Acts 1835-1836, ch. Code 1932, §§ 632, 10630; modified; Acts 1974, 
3, § 1); Acts 1870, ch. 24, §§ 1,6,9,10(asmod. ch. 708, § 1; T.C.A., §§ 2-308, 2-3-202; T.C.A. 
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(orig. ed.), § 16-301; Acts 2016, ch. 528, §§ 2, 3. 


Compiler’s Notes. 

For the Preamble to the act concerning an 
orderly procedure for the appointment, confir- 
mation, and retention of appellate court judges 
as required by Tennessee Constitution, Article 
VI, Section 3, please refer to Acts 2016, ch. 528. 


Cross-References. 
Composition of supreme court, Tenn. Const., 
2 a 
Concurrence of supreme court judges needed 
for decision, Tenn. Const., art. VI, § 2. 
Election of judges, §§ 2-3-202, 17-1-103. 
Grand divisions, title 4, ch.1, part 2. 


16-3-201 


Qualifications of supreme court judges, elec- 
tion, and term, Tenn. Const., art. VI, § 3. 


Law Reviews. 

The Tennessee Court System — Supreme 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 191. 


Attorney General Opinions. 

Residency requirements for the appellate 
courts, OAG 94-141, 1994 Tenn. AG LEXIS 157 
(11/28/94). 

Factors used to determine residency status, 
OAG 95-019, 1995 Tenn. AG LEXIS 19 
(3/27/95). 


NOTES TO DECISIONS 


1. Concurrence. 
Less than three judges cannot reach a deci- 
sion but such decision may be announced by 


16-3-102. Chief justice. 


only one member. Cowan v. Murch, 97 Tenn. 
590, 37 S.W. 393, 1896 Tenn. LEXIS 186, 34 
L.R.A. 538, (1896). 


After their election and qualification, the judges shall designate one (1) of 
their number who shall preside as chief justice. 


History. 
Acts 1870, ch. 24, § 11; Shan., § 376; Code 
1932, § 633; T.C.A. (orig. ed.), § 16-302. 


16-3-103. Expenses. 


Cross-References. 
Selection of chief justice, Tenn. Const., art. 
DES: 3 


The expenses of the supreme court shall be paid out of the state treasury, 
upon the warrant of the commissioner of finance and administration. 


History. 

Code 1858, § 106 (deriv. Acts. 1857-1858, ch. 
79, § 4); Shan., § 185; mod. Code 1932, § 153; 
impl. am. Acts 1937, ch. 33, § 24; impl. am. 


Acts 1939, ch. 11, § 12; C. Supp. 1950, § 153; 
modified; impl. am. Acts 1959, ch. 9, § 3; impl. 
am. Acts 1961, ch. 97, § 3; T.C.A. (orig. ed.), 
§ 16-303. 


PART 2 
POWERS AND DUTIES 


16-3-201. Jurisdiction. 


(a) The jurisdiction of the court is appellate only, under restrictions and 
regulations that from time to time are prescribed by law; but it may possess 
other jurisdiction that is now conferred by law upon the present supreme court. 

(b) The court has no original jurisdiction, but appeals and writs of error, or 
other proceedings for the correction of errors, lie from the inferior courts and 
court of appeals, within each division, to the supreme court as provided by this 
code. 

(c) The court also has jurisdiction over all interlocutory appeals arising out 
of matters over which the court has exclusive jurisdiction. 

(d)(1) The supreme court may, upon the motion of any party, assume 
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jurisdiction over an undecided case in which a notice of appeal or an 
application for interlocutory or extraordinary appeal is filed before any 
intermediate state appellate court. 
(2) Subdivision (d)(1) applies only to cases of unusual public importance 
in which there is a special need for expedited decision and that involve: 
(A) State taxes; 
(B) The right to hold or retain public office; or 
(C) Issues of constitutional law. 
(3) The supreme court may, upon its own motion, when there is a 
compelling public interest, assume jurisdiction over an undecided case in 
which a notice of appeal or an application for interlocutory or extraordinary 


appeal is filed with an intermediate state appellate court. 
(4) The supreme court may by order take actions necessary or appropriate 
to the exercise of the authority vested by this section. 
(e) Appeals of actions under title 2, chapter 17 relative to election contests 
shall be to the court of appeals in accordance with the Tennessee rules of 


appellate procedure. 


History. 

Code 1858, § 4496 (deriv. Acts 1822, ch. 13, 
§ 4); Acts 1870, ch. 24, § 8; Shan., §§ 377, 
6329; mod. Code 1932, §§ 634, 10631; T.C.A. 
(orig. ed.), § 16-304; Acts 1989, ch. 40, § 2; 
1992, ch. 952,-$$).11,.12; 1994.eh) 573554 i 
2001; icha256) S01: 2016) chuifb5p8 aly 


Compiler’s Notes. 

Acts 1989, ch. 40, § 4 provided that any 
action pending on July 1, 1989, shall be main- 
tained under law prior to the 1989 amendment 
by that act until its final disposition. 

Acts 1992, ch. 952, § 15 provided that the 
amendments by that act apply to all matters as 
to which a notice of appeal is filed from and 
after May 1, 1992. 


Cross-References. 
Constitutional jurisdiction and jurisdiction of 
supreme court, Tenn. Const., art. VI, § 2. 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
$705, 

Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 
peal and Error, §§ 16, 51, 138, 210, 222; 17 
Tenn. Juris., Jurisdiction, § 18. 


Law Reviews. 
Regulation of the Bar in Tennessee (Walter P. 
Armstrong, Jr.), 53 Tenn. L. Rev. 723 (1986). 
“Seeking Justice on Appeal,” 27 No. 4 Tenn. 
B.J. 28 (1991). 


NOTES TO DECISIONS 


Analysis 


1. Nature of Jurisdiction. 

2. Power of General Assembly to Regulate Ju- 
risdiction. 

3. Advisory Opinions. 

4. Cases De Novo. 

5. Security on Process Sued Out in Lower 
Court. 

6. Receivers — Effect of Action of Lower Court. 

7. Judgments in Favor of Sureties. 

8. Decrees of court of appeals. 

9. Power as to Lower Court. 

10. Restraining Usurpation of Jurisdiction by 
Lower Court. 

11. —Determinations as to Bail. 

12. —Exclusion of Attorney by Lower Court. 

13. —Trial of Cause in Lower Court. 

14, —Bill of Exceptions. 

15. —Certiorari. 

16. —Appeal Bond. 


17. —Review of Juvenile Court Proceedings. 

18. Judgment of Supreme Court — Correction 
of Errors. 

19. —Bill of Review. 


20. —Writ of Error Coram Nobis. 
21. —Chancery Proceedings. 
22. Judgment of Supreme Court — Revival. 


23. Unusual Public Importance. 


1. Nature of Jurisdiction. 

The jurisdiction is appellate only, with such 
powers as, though not appellate, are absolutely 
necessary in carrying out and completing the 
jurisdiction given, such as forfeited recogni- 
zances, failure of officers to return process, or 
false returns, motions against them, etc. Miller 
v. Conlee, 37 Tenn. 432, 1858 Tenn. LEXIS 30 
(1858); Memphis v. Halsey, 59 Tenn. 210, 1873 
Tenn. LEXIS 44 (1873); State ex rel. Kain v. 
Hall, 65 Tenn. 3, 1873 Tenn. LEXIS 290 (1873); 
State v. Wilson, 70 Tenn. 204, 1879 Tenn. 
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LEXIS 157 (1879); Dodds v. Duncan, 80 Tenn. 
731, 1884 Tenn. LEXIS 157 (1884); State use of 
Fletcher v. Gannaway, 84 Tenn. 124, 1885 Tenn. 
LEXIS 122 (1885). 

This last clause, “but it may possess such 
other jurisdiction as is now conferred by law 
upon the present supreme court,” confers power 
to adopt such proceedings, issue such process, 
and try such facts as might become necessary to 
carry out and perfect its own judgments and 
decrees in cases before it by appeal, or writ of 
error, such as the issuance of scire facias and 
capias upon forfeited bonds or recognizances, 
motions against sheriffs for nonreturn of pro- 
cess. Jurisdiction of this character is all that 
was intended to be conferred by that provision. 
State v. Bank of East Tennessee, 37 Tenn. 573, 
1858 Tenn. LEXIS 64 (1858); Ward v. Thomas, 
42 Tenn. 565, 1865 Tenn. LEXIS 103 (1865); 
Motion Against Curry, 59 Tenn. 51, 1873 Tenn. 
LEXIS 26 (1873). See also Bank of Tennessee v. 
Cannon, 49 Tenn. 428, 1871 Tenn. LEXIS 28 
(1871). 

The jurisdiction of the supreme court is ap- 
pellate only. Memphis S. R. Co. v. Byrne, 119 
Tenn. 278, 104 S.W. 460, 1907 Tenn. LEXIS 8 
(1907). 

The power of the supreme court exists in 
every case that reaches the court through the 
exercise of its appellate power, as, for example, 
by the writ of certiorari, as well as by writ of 
error or appeal, or appeal in the nature of a writ 
of error; also to proceedings originating in the 
court in aid and enforcement of its appellate 
power at every stage, from their inception in 
any given controversy to their completion in the 
full execution of its final judgments and de- 
crees. State ex rel. Conner v. Herbert, 127 Tenn. 
220, 154S.W. 957, 1912 Tenn. LEXIS 24 (1912). 

Supreme court is a court of appellate juris- 
diction only and without jurisdiction to hear 
proof on petition to set aside decrees and orders 
of chancery court and Court of Appeals. Pierce 
v. Tharp, 224 Tenn. 328, 455 S.W.2d 145, 1970 
Tenn. LEXIS 330 (1970), rehearing denied, 224 
Tenn. 339, 457 S.W.2d 529 (1970), cert. denied, 
McKown v. Pierce, 402 U.S. 929, 91S. Ct. 1527, 
28 L. Ed. 2d 863, 1971 U.S. LEXIS 2286 (1971). 


2. Power of General Assembly to Regulate 
Jurisdiction. 

The jurisdiction is appellate only, and the 
general assembly cannot confer any original 
jurisdiction upon it. State v. Bank of East 
Tennessee, 37 Tenn. 573, 1858 Tenn. LEXIS 64 
(1858); Ward v. Thomas, 42 Tenn. 565, 1865 
Tenn. LEXIS 103 (1865); State ex rel. Kain v. 
Hall, 65 Tenn. 3, 1873 Tenn. LEXIS 290 (1873); 
State use of Fletcher v. Gannaway, 84 Tenn. 
124, 1885 Tenn. LEXIS 122 (1885). 

The general assembly may, by establishing 
an intermediate appellate court or other appro- 
priate legislation, restrict the right of litigants 
to resort to the supreme court and regulate the 
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mode of doing so, but may not interfere unrea- 
sonably or embarrass its ultimate supervisory 
power. Memphis S. R. Co. v. Byrne, 119 Tenn. 
278, 104 S.W. 460, 1907 Tenn. LEXIS 8 (1907). 


3. Advisory Opinions. 

The supreme court will not give advisory 
opinions where it is without jurisdiction. Crane 
Enamelware Co. v. Smith, 168 Tenn. 203, 76 
S.W.2d 644, 1934 Tenn. LEXIS 39 (1934); De 
Saussure v. Hall, 201 Tenn. 164, 297 S.W.2d 90, 
1956 Tenn. LEXIS 479 (1956). 


4, Cases De Novo. 

The supreme court, being exclusively an ap- 
pellate tribunal, has no jurisdiction to try cases 
de novo. Simm v. Dougherty, 186 Tenn. 356, 210 
S.W.2d 486, 1948 Tenn. LEXIS 557 (1948). 


5. Security on Process Sued Out in Lower 
Court. 

The supreme court cannot make a rule to 
justify or give new security on process sued out 
in the court below. Stewart v. Wilcox, 69 Tenn. 
81, 1878 Tenn. LEXIS 47 (1878); Scoggins v. 
Cowden, 69 Tenn. 134, 1878 Tenn. LEXIS 63 
(1878). 


6. Receivers — Effect of Action of Lower 
Court. 

An application for a receiver, based upon the 
same facts on which the chancellor had refused 
a similar application, cannot be entertained. 
Allen v. Harris, 72 Tenn. 190, 1879 Tenn. 
LEXIS 17 (1879); State use of Fletcher v. Gan- 
naway, 84 Tenn. 124, 1885 Tenn. LEXIS 122 
(1885). 

The supreme court cannot revise the action of 
the inferior court as to the appointment of a 
receiver separately, for there cannot be sepa- 
rate hearings of different parts of the same 
case. Christian v. Clark, 78 Tenn. 291, 1882 
Tenn. LEXIS 178 (1882). 


7. Judgments in Favor of Sureties. 

The supreme court has no jurisdiction of a 
motion of one cosurety for judgment against 
another, nor of the sureties against the princi- 
pal. Waters v. Lewis, 17 Tenn. 15, 1836 Tenn. 
LEXIS 4 (1836); Evans v. Vanbibber, 1 Shan. 38 
(1850); Ward v. Thomas, 42 Tenn. 565, 1865 
Tenn. LEXIS 103 (1865). 


8. Decrees of court of appeals. 
Interlocutory decrees of court of appeals are 
not reviewed by the supreme court. First Nat’l 
Bank v. Planters’ Nat’! Bank, 158 Tenn. 50, 12 
S.W.2d 528, 1928 Tenn. LEXIS 122 (1929). 


9. Power as to Lower Court. 

The supreme court can by mandamus compel 
a lower court to set aside an illegal act. State ex 
rel. Richards v. Sneed, 105 Tenn. 711, 58 S.W. 
1070, 1900 Tenn. LEXIS 125 (1900), overruled, 
Shelton v. Wade, 139 Tenn. 685, 203 S.W. 258, 
1917 Tenn. LEXIS 138 (1918). 
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The supreme court has jurisdiction to enjoin 
a proceeding in a lower court which is an 
interference with its decree. Caldwell v. Spicer 
& McEvoy, 159 Tenn. 465, 19 S.W.2d 238, 1928 
Tenn. LEXIS 108 (1929). 

State supreme court assumed jurisdiction of 
an appeal from an intermediate state appellate 
court to decide if the state failed to comply with 
the supreme court’s directive in Small Schools 
II to equalize teachers’ salaries according to the 
basic education plan (BEP) formula for funding 
public education. Tenn. Small Sch. Sys. v. 
McWherter, 91 S.W.3d 232, 2002 Tenn. LEXIS 
425, 110 A.L.R.5th 707 (Tenn. 2002). 


10. Restraining Usurpation of Jurisdic- 
tion by Lower Court. 

The supreme court has no jurisdiction to 
award a writ of prohibition to restrain an 
inferior tribunal from a usurpation of jurisdic- 
tion. Memphis v. Halsey, 59 Tenn. 210, 1873 
Tenn. LEXIS 44 (1878). 


11. —Determinations as to Bail. 

The supreme court had no jurisdiction to 
compel an inferior court to hear and determine 
whether prisoners are entitled to bail. State v. 
Elmore, 46 Tenn. 528, 1869 Tenn. LEXIS 92 
(1869). 


12. —Exclusion of Attorney by Lower 
Court. 

If an inferior judge improperly excludes an 
attorney from practice, and will not permit 
anything to be entered of record from which an 
appeal may be taken, and refuses to sign a 
proper bill of exceptions, the supreme court has 
jurisdiction, by mandamus, to compel him to do 
so, and he will be liable for costs. Ingersoll v. 
Howard, 48 Tenn. 247, 1870 Tenn. LEXIS 45 
(1870). 


13. —Trial of Cause in Lower Court. 

The court has no jurisdiction to award a 
mandamus to compel an inferior judge to pro- 
ceed to the trial of a cause. State ex rel. Kain v. 
Hall, 65 Tenn. 3, 1873 Tenn. LEXIS 290 (1873). 


14. —Bill of Exceptions. 

Under its appellate powers, the supreme 
court has jurisdiction to award the writ of 
mandamus to the end that an inferior judge 
may be compelled to sign a proper bill of excep- 
tions. State ex rel. Sneed v. Hall, 43 Tenn. 255, 
1866 Tenn. LEXIS 49 (1866); In re Vanvaver, 88 
Tenn. 334, 12 S.W. 786, 1889 Tenn. LEXIS 55 
(1890) 

Writ of mandamus compelling the signing of 
bill of exceptions will only be granted when 
there has been a clear case of abuse of discre- 
tion by the judge. Alexander v. State, 82 Tenn. 
88, 1884 Tenn. LEXIS 109 (1884); State v. 
Brockwell, 84 Tenn. 683, 1886 Tenn. LEXIS 156 
(1886). 

The inferior judge will not be compelled to 
sign a particular bill of exceptions, when he 
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asserts upon his oath its incorrectness, and its 
correctness is doubtful; but if the particular bill 
is clearly correct, he would be compelled to sign 
it. In re Vanvaver, 88 Tenn. 334, 12 S.W. 786, 
1889 Tenn. LEXIS 55 (1890). 


15. —Certiorari. 

The supreme court, with appellate and su- 
pervisory jurisdiction over proceedings and 
judgments of all inferior courts, has the inher- 
ent power to grant writs of certiorari, whenever 
necessary in the exercise and enforcement of its 
jurisdiction. Tennessee C. R. Co. v. Campbell, 
109 Tenn. 640, 75 S.W. 1012, 1902 Tenn. LEXIS 
96 (1903); Tennessee C. R. Co. v. Campbell, 109 
Tenn. 655, 73 S.W. 112, 1902 Tenn. LEXIS 97 
(1903). 

The appellate courts have, in their spheres, 
jurisdiction to award the writ of certiorari to 
correct errors of lower courts. Cockrill v. 
Peoples Sav. Bank, 155 Tenn. 342, 293 S.W. 
996, 1926 Tenn. LEXIS 53 (1927). 


16. —Appeal Bond. 

The supreme court had jurisdiction to issue 
mandamus to compel a lower court to accept a 
proper bond required to perfect an appeal. Ing 
v. Davey, 70 Tenn. 276, 1879 Tenn. LEXIS 175 
(1879). 


17. —Review of Juvenile Court Proceed- 
ings. 

The juvenile court is neither a court of law 
nor of equity within the meaning of this section. 
Review of its proceedings is by way of certiorari 
to the circuit court. State v. Bockman, 139 
Tenn. 422, 201 S.W. 741, 1917 Tenn. LEXIS 118 
(1917). 


18. Judgment of Supreme Court — Cor- 
rection of Errors. 

The supreme court may correct mistakes 
apparent on the face of the record, such as 
clerical errors, at any term after final judg- 
ment; but mistake of facts or errors in judg- 
ment in point of law, existing in the decree, are, 
after the expiration of the term, beyond the 
reach of the court. Elliot v. Cochran, 41 Tenn. 
389, 1860 Tenn. LEXIS 80 (1860); Russell v. 
Colyar, 51 Tenn. 154, 1871 Tenn. LEXIS 147 
(1871). 


19. —Bill of Review. 

The supreme court had no jurisdiction to 
entertain a bill of review to review its own 
decrees. Cox v. Breedlove, 10 Tenn. 499, 1831 
Tenn. LEXIS 7 (1831); Murphy v. Johnson, 107 
Tenn. 552, 64 S.W. 894, 1901 Tenn. LEXIS 107 
(1901). 


20. —Writ of Error Coram Nobis. 

The supreme court has no jurisdiction to 
entertain a writ of error coram nobis; and a 
person whose name is forged to an appeal bond 
as surety, and against whom a judgment is 
rendered, is entitled to no relief by such writ. 
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Lamb v. Sneed, 63 Tenn. 349, 1874 Tenn. 
LEXIS 260 (1874); Wills v. Wills, 104 Tenn. 382, 
58 S.W. 301, 1900 Tenn. LEXIS 5 (1900), over- 
ruled, Moore v. Moore, 222 Tenn. 1, 431 S.W.2d 
754, 1968 Tenn. LEXIS 405 (1968). 


21. —Chancery Proceedings. 

An accommodation endorser of a _ note, 
against whom and the makers judgment was 
rendered, from which the makers appealed for 
themselves and the endorser, without his au- 
thority and consent, on the affirmance of the 
judgment in the supreme court, is entitled, 
upon bill filed in chancery court establishing 
these facts, to have the surety on appeal bond 
held liable before him. Coles v. Anderson & 
Griswell, 27 Tenn. 489, 1847 Tenn. LEXIS 111 
(1847). 

Where judgment was rendered without no- 
tice in supreme court on sheriffs bond for 
nonreturn of execution in an amount greater 
than due, chancery court could grant relief in 
form of an injunction. Smith v. Van Bebber, 31 
Tenn. 110, 1851 Tenn. LEXIS 28 (1851). 

A judgment rendered in the supreme court, 
on motion, without notice, upon a sheriffs offi- 
cial bond, for the nonreturn of an execution, 
where his term of office expired before the 
return day, is void, and, it being regular upon 
its face, the remedy is by bill in chancery court 
to have it declared void. Kinzer v. Helm, 54 
Tenn. 672, 1872 Tenn. LEXIS 103 (1872). 
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Where the satisfaction of a judgment of the 
supreme court is set aside by it on the ex parte 
application of the judgment debtor suppressing 
a material fact, the disclosure of which would 
have defeated the application, the chancery 
court has jurisdiction to enjoin the execution of 
the judgment, and the ex parte action of su- 
preme court is not res judicata. Wilburn v. 
McCollom, 54 Tenn. 267, 1872 Tenn. LEXIS 45 
(1872). 

The supreme court’s decree cannot be re- 
viewed by a bill of review in the chancery court 
from which the cause was appealed. Hurt v. 
Long, 90 Tenn. 445, 16 S.W. 968, 1891 Tenn. 
LEXIS 29 (1891); Murphy v. Johnson, 107 Tenn. 
552, 64 S.W. 894, 1901 Tenn. LEXIS 107 (1901). 


22. Judgment of Supreme Court — Re- 
vival. 

The supreme court has jurisdiction to issue 
scire facias to revive its own judgments as in 
similar cases in the inferior courts. McIntosh v. 
Paul, 74 Tenn. 45, 1880 Tenn. LEXIS 209 
(1880). 


23. Unusual Public Importance. 

A case involving the requirements of the 
constitutional provision as to the placement of 
a proposed amendment to the constitution on 
the general election ballot presented an issue of 
unusual public importance with a special need 
for an expedited decision. State ex rel. Cohen v. 
Darnell, 885 S.W.2d 61, 1994 Tenn. LEXIS 275 
(Tenn. 1994). 


16-3-202. Process, receivers, and references. 


The court may appoint receivers, order references and issue all writs and 
process necessary for the exercise and enforcement of its jurisdiction. 


History. 
Code 1858, § 4503; Shan., § 6336; mod. Code 
1932, § 10637; T.C.A. (orig. ed.), § 16-305. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§ 679. 


Tennessee Jurisprudence, 3 Tenn. Juris., At- 
tachment and Garnishment, § 152. 


Law Reviews. 

The Tennessee Court System — Supreme 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 191. 


NOTES TO DECISIONS 


Analysis 


. Writs and Process Enforcing Jurisdiction. 

Receivers. 

Writ of Restitution. 

. Examination of Garnishees. 

Interference with Process — Prevention. 

Staying Proceeding under Procedendo. 

. Executor De Bonis Propriis — Judgment 
Against. 

. Execution of Judgment. 


NOOR ONE 


(e) 


1. Writs and Process Enforcing Jurisdic- 
tion. 
The supreme court has jurisdiction by ad- 


equate writs to make effective appeals to it 
from lower courts. Ward v. Thomas, 42 Tenn. 
565, 1865 Tenn. LEXIS 103 (1865); State ex rel. 
Shaw v. Cooper, 107 Tenn. 202, 64 S.W. 50, 1901 
Tenn. LEXIS 72 (1901); State ex rel. Conner v. 
Herbert, 127 Tenn. 220, 154 S.W. 957, 1912 
Tenn. LEXIS 24 (1912). See Newman v. Justices 
of Scott County, 48 Tenn. 787, 1870 Tenn. 
LEXIS 149 (1870). 

The supreme court has authority to issue all 
writs and process necessary for the exercise 
and enforcement of its jurisdiction and to pro- 
tect its jurisdiction. To prevent such jurisdic- 
tion from being trifled with or rendered ineffec- 
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tual, it may consider matters transpiring after 
a cause is heard in the lower court. Cockrill v. 
Peoples Sav. Bank, 155 Tenn. 342, 293 S.W. 
996, 1926 Tenn. LEXIS 53 (1927). 

The supreme court has power and authority 
to take such action as it deems proper and 
appropriate to enforce its decrees and orders 
and to issue all necessary process to prevent 
interference therewith. State ex rel. Stall v. 
Knoxville, 211 Tenn. 428, 365 S.W.2d 433, 1963 
Tenn. LEXIS 363 (1963). 

Where trial court and supreme court had 
previously sustained validity of annexation or- 
dinance and annexation procedure and same 
complainants filed suit in chancery court seek- 
ing to enjoin collection of taxes in the annexed 
area and complaint in chancery suit contained 
basically the same averments as those in the 
previous proceedings, supreme court issued su- 
persedeas and permanent injunction supersed- 
ing any action taken or which might be taken in 
the chancery proceeding and enjoining and re- 
straining complainants from interfering di- 
rectly or indirectly with previous judgment of 
the supreme court. State ex rel. Stall v. Knox- 
ville, 211 Tenn. 428, 365 S.W.2d 433, 1963 Tenn. 
LEXIS 363 (1963). 


2. Receivers. 

The supreme court has power to appoint a 
receiver in a cause pending in it by appeal. 
West v. Weaver, 50 Tenn. 589, 1871 Tenn. 
LEXIS 118 (1871); Kerr v. White, 66 Tenn. 394, 
1874 Tenn. LEXIS 151 (1874); Bidwell v. Paul, 
64 Tenn. 693, 1875 Tenn. LEXIS 160 (1875); 


Allen v. Harris, 72 Tenn. 190, 1879 Tenn... 


LEXIS 17 (1879). 

Application for receiver, made in advance of 
hearing on appeal, will not be entertained. 
Allen v. Harris, 72 Tenn. 190, 1879 Tenn. 
LEXIS 17 (1879). 

The supreme court is without power to ap- 
point a receiver in a cause pending in it by 
appeal, after an inferior court has refused the 
application. Allen v. Harris, 72 Tenn. 190, 1879 
Tenn. LEXIS 17 (1879); Darusmont v. Patton, 
72 Tenn. 597, 1880 Tenn. LEXIS 67 (1880). 


3. Writ of Restitution. 

The supreme court may issue a writ of resti- 
tution. Caruthers v. Caruthers, 70 Tenn. 71, 
1878 Tenn. LEXIS 189 (1878). 
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The supreme court may issue a writ of resti- 
tution only after a hearing on the merits. Terry 
v. Clark, 72 Tenn. 186, 1879 Tenn. LEXIS 16 
(1879). 


4, Examination of Garnishees. 

The court has jurisdiction to examine a gar- 
nishee in aid of its final process. Wyler, Acker- 
land & Co. v. Blevins, 113 Tenn. 528, 82 S.W. 
829, 1904 Tenn. LEXIS 45 (1904). 


5. Interference with Process — Preven- 
tion. 

The court is empowered to prevent interfer- 
ence with process in any division, wherever it 
may be sitting. State ex rel. Conner v. Herbert, 
127 Tenn. 220, 154 S.W. 957, 1912 Tenn. LEXIS 
24 (1912). 


6. Staying Proceeding under Procedendo. 
The supreme court, having concluded that it 
properly should have taken jurisdiction of a 
cause and granted a petition for certiorari, and 
the time in which it might grant the writ to 
review a decree of the court of appeals not being 
limited, acted within its power in granting the 
writ upon becoming satisfied of a mistake in its 
former refusal. Having taken jurisdiction of the 
cause, the court had full authority, under this 
section, by way of exercising and enforcing its 
own jurisdiction to stay proceedings under a 
procedendo irregularly issued from the court of 
appeals. McArthur v. Faw, 183 Tenn. 504, 193 
S.W.2d 763, 1946 Tenn. LEXIS 230 (1946). 


7. Executor De Bonis Propriis — Judg- 
ment Against. 

The supreme court cannot render judgment 
against an executor de bonis propriis upon the 
return of an execution nulla bona against him 
de bonis testatoris. Chestnut v. McBride, 65 
Tenn. 95, 1873 Tenn. LEXIS 310 (1873). 


8. Execution of Judgment. 

The execution of the supreme court judgment 
may be effected by an order to the marshal of 
the court, to the sheriff of any county having 
the prisoner in charge, or to an official of the 
penitentiary, to take possession of the prisoner, 
and transport him to the penitentiary. Vowell v. 
State, 132 Tenn. 349, 178 S.W. 768, 1915 Tenn. 
LEXIS 28 (1915). 


16-3-203. Powers over criminal defendants. 


The court may recommit offenders in state cases, when it may appear 
necessary, and remand them to the inferior court from which their cases were 
brought to the supreme court, taking recognizances from the defendants, when 
the offense charged is bailable, with the security that the court judges proper. 


History. 
Code 1858, § 4498 (deriv. Acts 1817, ch. 17, 


§ 3); Shan., § 6331; Code 1932, § 10632; 
T.C.A. (orig. ed.), § 16-306. 
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Textbooks. 
Tennessee Jurisprudence, 4 Tenn. Juris., Bail 
and Recognizance, § 4; 8 Tenn. Juris., Criminal 
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Procedure, § 28; 17 Tenn. Juris., Jurisdiction, 
§ 18. 


NOTES TO DECISIONS 


1. Presence of Accused in Court. 

In a felony case there is no requirement that 
the accused confined in the penitentiary, pend- 
ing his appeal, or at large on bond be present in 
the supreme court when his case is heard or 
decided, because Tenn. Const., art. I, § 9, re- 
quiring his presence “in all criminal prosecu- 
tions,” applies only to a trial prosecuted by the 
state in the trial court, which does not include a 
review on appeal or writ of error, which is a 
proceeding brought by the accused himself. 
Vowell v. State, 132 Tenn. 349, 178 S.W. 768, 
1915 Tenn. LEXIS 28 (1915). 

The accused appealing from a conviction of a 


felony who is bonded to appear in court must-be. 


present in cases where judgment is affirmed on 
appeal, either at the time or later, in order that 
actual custody may be taken of him, and that 
he may be transported to the penitentiary; and 
in case of reversal and remandment for new 
trial, he must attend to give bond or recogni- 
zance, unless permitted by order of the court to 
surrender to the sheriff of the trial court and 
give bond there, and only under very special 
circumstances will the court reverse a judg- 
ment in a felony case where the accused is 
under bond without requiring his presence in 
court. Vowell v. State, 132 Tenn. 349, 178 S.W. 
768, 1915 Tenn. LEXIS 28 (1915). 


16-3-204. Bonds and recognizances. 


(a) The court may give judgment upon any and all bonds or recognizances, 
whether in civil or criminal cases, executed in the progress of the cause, under 
the general provisions of law, or by lawful order of the court, either in the 
inferior or supreme court, and enforce the same by execution or otherwise, as 
in the case of other judgments and decrees of the court. 

(b) Process of scire facias may, in all such cases, be issued as is proper in 
similar cases in the inferior courts, and, upon appearance of the defendant, and 
issue of fact made thereon, the court may order a jury to be summoned 
forthwith to determine the issue, and may give judgment thereon as the 


inferior courts of law might do in similar cases. 


History. 

Code 1858, §§ 4499, 4500 (deriv. Acts 1817, 
ch. 199, § 3); Shan., §§ 6332, 6333; Code 1932, 
§§ 10633, 10634; T.C.A. (orig. ed.), § 16-307. 


Textbooks. 
Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 


peal and Error, § 265; 8 Tenn. Juris., Criminal 
Procedure, § 28; 17 Tenn. Juris., Jurisdiction, 
§ 18. 


NOTES TO DECISIONS 


Analysis 


1. Surety on Appeal Bond — Liability Ahead of 
Party Not Appealing. 

2. Jury. 

3. Presence of Defendant Required. 


1. Surety on Appeal Bond — Liability 
Ahead of Party Not Appealing. 

An accommodation endorser of a _ note, 
against whom and the makers judgment was 
rendered, from which the makers appealed for 
themselves and the endorser, without his au- 
thority and consent, on the affirmance of the 
judgment in the supreme court, is entitled, 
upon bill filed in the chancery court establish- 


ing these facts, to have a surety on appeal bond 
held liable before himself. Coles v. Anderson & 
Griswell, 27 Tenn. 489, 1847 Tenn. LEXIS 111 
(1847); Murray v. Winham, 3 Cooper’s Tenn. 
Ch. 336 (1877); Winham v. Crutcher, 78 Tenn. 
610, 1882 Tenn. LEXIS 230 (1882); Briggs v. 
Hinton, 82 Tenn. 233, 1884 Tenn. LEXIS 123 
(1884). 


2. Jury. 

The appellate court may order a jury, to be 
summoned forthwith, to determine an issue of 
fact upon the return of a scire facias issuing out 
of such court. Newman v. Justices of Scott 
County, 48 Tenn. 787, 1870 Tenn. LEXIS 149 
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(1870); Lamb v. Sneed, 63 Tenn. 349, 1874 
Tenn. LEXIS 260 (1874); Dodds v. Duncan, 80 
Tenn. 731, 1884 Tenn. LEXIS 157 (1884). 


3. Presence of Defendant Required. 

In a felony case there is no requirement that 
the accused confined in the penitentiary, pend- 
ing his appeal, or at large on bond be present in 
the supreme court when his case is heard or 
decided, because Tenn. Const., art. I, § 9, re- 
quiring his presence “in all criminal prosecu- 
tions,” applies only to a trial prosecuted by the 
state in the trial court, which does not include a 
review on appeal or writ of error, which is a 
proceeding brought by the accused himself. 
Vowell v. State, 132 Tenn. 349, 178 S.W. 768, 
1915 Tenn. LEXIS 28 (1915). 
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The accused appealing from a conviction of a 
felony who is bonded to appear in court must be 
present in cases where judgment is affirmed on 
appeal, either at the time or later, in order that 
actual custody may be taken of him, and that 
he may be transported to the penitentiary; and 
in case of reversal and remandment for new 
trial, he must attend to give bond or recogni- 
zance, unless permitted by order of the court to 
surrender to the sheriff of the trial court and 
give bond there, and only under very special 
circumstances will the court reverse a judg- 
ment in a felony case where the accused is 
under bond without requiring his presence in 
court. Vowell v. State, 132 Tenn. 349, 178 S.W. 
768, 1915 Tenn. LEXIS 28 (1915). 


The judges of the supreme court, or any one of them, on a proper case being 
made out, shall have the authority to grant the process of supersedeas to an 
execution, returnable to their own court, in the same manner the supreme 
court, while it is in session, can grant such process, also grant supersedeas to 
the execution of an interlocutory decree of an inferior court, in the cases 


provided for in [former] § 27-1-103 [repealed]. 


History. 

Code 1858, §§ 4512, 4513 (deriv. Acts 1835- 
1836, ch. 3, § 15; 1851-1852, ch. 181, § 4); 
Shan., §§ 6347, 6348; Code 1932, §§ 10649, 
10650; T.C.A. (orig. ed.), § 16-308. 


Compiler’s Notes. 
Section 27-1-103, referred to in this section, 


was repealed by Acts 1981, ch. 449, § 1(8). For 
present provisions, see T.R.A.P. 3, 7, 10, 13, 24, 
36. 


Textbooks. 

Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 
peal and Error, § 265; 16 Tenn. Juris., Judges, 
$15: 


NOTES TO DECISIONS 


Analysis 


. In General. 

. Temporary Injunction. 

. Transcript of Record — Necessity. 

. Reversal of Supreme Court’s Judgments at 
Subsequent Term. 


m COD 


1. In General. 

The supreme court may in term time, or 
either of the judges in vacation, grant writs of 
supersedeas to the execution of such interlocu- 
tory orders or decrees of inferior courts as are to 
be carried out or executed by some further act 
of such inferior courts, but cannot supersede 
negative or prohibitory orders, or orders simply 
and only removing the inhibition of an injunc- 
tion, and if the chancellor’s order is nothing 
more than the removal of the injunction, which 
leaves the defendant free to prosecute his rem- 
edy at law, it cannot be superseded, but if the 
order dissolving an injunction gives a judgment 
on the injunction bond for the debt enjoined, 
the writ of supersedeas may be granted to 


supersede its execution. Watkins v. First Nat'l 
Bank, 3 Shan. 564 (1875). 

Where term of office of clerk and master of 
chancery court had not expired when his suc- 
cessor was appointed, and the latter procured a 
warrant directing the seizure of official books 
and papers, on application for a writ of error 
from the judgment on which the warrant is- 
sued, a supersedeas would issue, though the 
warrant has been fully executed, with a direc- 
tion to restore the books and papers, that being 
the only method for preserving the rights of the 
parties as they were before the making of the 
order. Stafford v. Williams, 3 Shan. 311, 13 S.W. 
793, 1889 Tenn. LEXIS 84 (Tenn. 1889). 


2. Temporary Injunction. 

Supersedeas is not a suitable remedy to va- 
cate a temporary injunction. Howell v. Thomp- 
son, 130 Tenn. 311, 170 S.W. 253, 1914 Tenn. 
LEXIS 30 (1914). 


3. Transcript of Record — Necessity. 
A writ of supersedeas to an interlocutory 
order or decree of the chancery court cannot be 
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granted by one of the judges of the supreme 
court, unless the petition therefor is accompa- 
nied by a transcript of the whole record, or so 
much of it as is essential to enable the judge to 
pass upon the alleged error, and both must be 
filed. Richardson v. Wm. Richardson & Co., 3 
Shan. 401 (1875); Roberson v. Roberson, 71 
Tenn. 50, 1879 Tenn. LEXIS 29 (1879). 

A motion will lie to discharge a writ of super- 
sedeas to an interlocutory order or decree of 
chancery, where it was granted by one of the 
supreme judges, and where no transcript of the 
record was filed with the petition therefor in 
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the supreme court. In this case, the motion was 
postponed to give the party in whose favor the 
writ was issued an opportunity to file a tran- 
script of the record. Richardson v. Wm. Rich- 
ardson & Co., 3 Shan. 401 (1875). 


4. Reversal of Supreme Court’s Judg- 
ments at Subsequent Term. 

This section does not confer power on the 
supreme court to reverse its decrees or judg- 
ments at a term subsequent to that at which 
they were rendered. Lamb v. Sneed, 63 Tenn. 
349, 1874 Tenn. LEXIS 260 (1874). 


In all cases in which the supreme court may give judgment or decree through 
inadvertence and oversight, when upon the face of the record no cause of action 
existed against the party, the court me upon its own motion, vacate the 


judgment or decree. 


History. 

Code 1858, § 4501 (deriv. Acts 1845-1846, ch. 
135); Shan., § 6334; mod. Code 1932, § 10635; 
T.C.A. (orig. ed.), § 16-309. 


Textbooks. 
Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 


peal and Error, § 265; 16 Tenn. Juris., Judg- 
ments and Decrees, § 47; 19 Tenn. Juris., Mo- 
tions and Summary Proceedings, § 9. 


NOTES TO DECISIONS 


Analysis 


. Purpose of Statute. 

. Time for Vacating Judgment. 

. Surprise of Defendant. 

. Attorneys Consenting to Setting Aside. 
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. Purpose of Statute. 

The purpose of the statute was that in cases 
where, from inadvertence, that is, the mind of 
the court not being turned to the fact, or by an 
oversight, not having observed it, a wrong judg- 
ment was rendered, and if it should appear 
from the records of the court that such was the 
case, a correction might be made. Russell v. 
Colyar, 51 Tenn. 154, 1871 Tenn. LEXIS 147 
(1871); Riggs v. White, 51 Tenn. 503, 1871 Tenn. 
LEXIS 194 (1871). See also Polk v. Pledge, 52 
Tenn. 371, 1871 Tenn. LEXIS 270 (1871); Bond 
v. Greenwald, 66 Tenn. 466, 1874 Tenn. LEXIS 
166 (1874); Pettit v. Cooper, 77 Tenn. 21, 1882 
Tenn. LEXIS 9 (1882). 


2. Time for Vacating Judgment. 

A judgment given through “inadvertence and 
oversight” may be vacated at a subsequent 
term. Russell v. Colyar, 51 Tenn. 154, 1871 
Tenn. LEXIS 147 (1871); Polk v. Pledge, 52 


Tenn. 371, 1871 Tenn. LEXIS 270 (1871). See 
Kasley v. Tarkington, 64 Tenn. 592, 1875 Tenn. 
LEXIS 1383 (1875). 


3. Surprise of Defendant. 

The supreme court will not set aside its own 
judgment, valid on its face, to allow a plea of 
bankruptcy, upon the ground that the judgment 
was taken by surprise to the defendant, and 
before the cause was reached on the docket. 
Riggs v. White, 51 Tenn. 503, 1871 Tenn. LEXIS 
194 (1871). 


4. Attorneys Consenting to Setting Aside. 

The court cannot, even by consent of attor- 
neys for parties, set aside its judgment ren- 
dered at former term, except where by a clerical 
mistake or inadvertence an erroneous judg- 
ment has been entered. Thompson v. Anderson, 
2 Shan. 161 (1876); Hethcoat v. State, 213 Tenn. 
563, 376 S.W.2d 478, 1964 Tenn. LEXIS 422 
(1964); Pierce v. Tharp, 224 Tenn. 328, 455 
S.W.2d 145, 1970 Tenn. LEXIS 330 (1970), 
rehearing denied, 224 Tenn. 339, 457 S.W.2d 
529 (1970), cert. denied, McKown v. Pierce, 402 
U.S. 929, 91S. Ct. 1527, 28 L. Ed. 2d 863, 1971 
U.S. LEXIS 2286 (1971). 
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16-3-207. Correction of apparent mistakes. 


The court may, at any time after final judgment, correct mistakes apparent 
on the face of the record, as provided in [former] § 20-11-106 [repealed]. 


History. 

Code 1858, § 4502 (deriv. Acts 1855-1856, ch. 
70, § 2); Shan., § 6335; Code 1932, § 10636; 
T.C.A. (orig. ed.), § 16-310. 


Compiler’s Notes. 

Section 20-11-106, referred to in this section, 
was repealed by Acts 1989, ch. 106, § 1. Tenn. 
R. Civ. P. 60.01 was intended to supersede 
§ 20-11-106. The Committee Comment to that 
rule reads: “60.01: This Rule supersedes the 
provisions of Tenn. Code Ann. §§ 20-1508 [re- 
pealed], 20-11-106 and 20-11-107, although it is 


generally consistent with the purpose of those 
statutes. The provisions of the Rule are some- 
what more flexible than the statutory proce- 
dures.” 


Textbooks. 

Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 
peal and Error, § 265; 16 Tenn. Juris., Judg- 
ments and Decrees, § 46; 19 Tenn. Juris., Mo- 
tions and Summary Proceedings, § 9. 


Law Reviews. 
Criminal Law and Procedure — 1954 Tennes- 
see Survey, 7 Vand. L. Rev. 825. 


NOTES TO DECISIONS 


Analysis 


. Court Changing Its Opinion. 

. Matters Available at Time of Order — Urg- 
ing at Subsequent Term. 

. Judgment Correct on Face. 

Names Omitted from Appeal Bond. 

. Execution Barring Right to Modification. 


Noe 


. Court Changing Its Opinion. 
Judgments will not be changed because the 
court has changed its opinion. Though errone- 
ous in point of law or in conclusions of fact, they 
are final in the particular cases, and cannot be 
vacated at a subsequent term. Overton v. 
Bigelow’s Adm’r, 18 Tenn. 48, 1836 Tenn. 
LEXIS 100 (1836); Allen v. Barksdale, 38 Tenn. 
238, 1858 Tenn. LEXIS 162 (Tenn. Dec. 1858); 
Saunders v. Gregory’s Heirs, 50 Tenn. 567, 1871 
Tenn. LEXIS 115 (1871); Rafalshy v. M. Kraus 
& Co., 57 Tenn. 558, 1873 Tenn. LEXIS 260 
(1873); Lamb v. Sneed, 63 Tenn. 349, 1874 
Tenn. LEXIS 260 (1874); Markham vy. 
Townsend, 2 Cooper’s Tenn. Ch. 713 (1877). 


2. Matters Available at Time of Order — 
Urging at Subsequent Term. 

A decretal order will not be modified at a 

subsequent term of the supreme court, upon 

grounds which might and should have been 


urged when the order was made. Myers v. 
James, 72 Tenn. 370, 1880 Tenn. LEXIS 29 
(1880). 


3. Judgment Correct on Face. 

Where the judgment is correct on its face, 
though erroneous, it cannot be vacated or cor- 
rected under §§ 16-3-206, 16-3-207. Kinzer v. 
Helm, 54 Tenn. 672, 1872 Tenn. LEXIS 103 
(1872). 


4. Names Omitted from Appeal Bond. 

Omission of names from appeal bond cannot 
be corrected, after final disposition in the su- 
preme court, upon a bill filed in the chancery 
court for that purpose, although such omission 
was the mistake of the clerk of the inferior 
court. The supreme court might, in the original 
cause, before its final determination, have 
granted permission to amend the defective 
bond, but such mistake cannot be made the 
object of a new bill. Duval v. Brady, 72 Tenn. 
528, 1880 Tenn. LEXIS 57 (1880). 


5. Execution Barring Right to Modiifica- 
tion. 

A decretal order will not be modified at all 
after it has been executed unless, indeed, in a 
very extraordinary case. Myers v. James, 72 
Tenn. 370, 1880 Tenn. LEXIS 29 (1880). 


16-3-208. Appeals taken before term. 


All appeals, and appeals in the nature of a writ of error, taken from the final 
judgment or decree of an inferior court, at any time before the sitting of the 
supreme court, shall stand for hearing at the first term, without notice to the 


opposite party. 


History. 
Code 1858, § 4514 (deriv. Acts 1835-1836, ch. 


3, § 19); Shan., § 6349; Code 1932, § 10651; 
T.C.A. (orig. ed.), § 16-312. 
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Textbooks. 
Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 
peal and Error, §§ 51, 58, 218. 
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NOTES TO DECISIONS 


Analysis 


. Application to Court of Appeals. 

. Construction With Other Sections. 
. Term of Appeal. 

. Dismissal. 

—HMotion to Dismiss. 

—Delay. 
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. Application to Court of Appeals. 
Although this section and § 16-3-209 deal 
with jurisdiction and practice in the supreme 
court, they also apply to ordinary appeals to the 
court of appeals. Savely v. Phillips, 25 Tenn. 
App. 654, 166 S.W.2d 780, 1940 Tenn. App. 
LEXIS 95 (Tenn. Ct. App. 1940); Lacy v. Rymer, 
28 Tenn. App. 180, 187 S.W.2d 653, 1944 Tenn. 
App. LEXIS 74 (1945). 


2. Construction With Other Sections. 

When this section and § 16-3-209 are read 
together their meaning is unquestionably this: 
That appeals should generally be taken to the 
next term succeeding the time at which an 
appeal is granted, and that they shall stand for 
hearing at that succeeding term; but that an 
appellant has the option to appeal to the pres- 
ent or current term of the court and may have a 
hearing at that term upon giving five days’ 
notice of that desire to his adversary. Savely v. 
Phillips, 25 Tenn. App. 654, 166 S.W.2d 780, 
1940 Tenn. App. LEXIS 95 (Tenn. Ct. App. 
1940). 


3. Term of Appeal. 

Although appeals should generally be taken 
to the next term succeeding the time at which 
an appeal is granted, and they shall stand for 
hearing at that succeeding term, but an appel- 
lant has the option to appeal to the present or 
current term of the court and may have a 
hearing at that term upon giving five days’ 
notice of that desire to his adversary. Savely v. 
Phillips, 25 Tenn. App. 654, 166 S.W.2d 780, 
1940 Tenn. App. LEXIS 95 (Tenn. Ct. App. 
1940). 

This section impliedly requires or at least 
suggests that appeals to the supreme court 
should be to the succeeding term. Savely v. 
Phillips, 25 Tenn. App. 654, 166 S.W.2d 780, 
1940 Tenn. App. LEXIS 95 (Tenn. Ct. App. 
1940). 


16-3-209. Appeal during term. 


This section and § 16-3-209 mean that ap- 
peal should generally be taken to the next term 
succeeding the time at which the appeal is 
granted and shall stand for hearing at that 
succeeding term, but an appellant has the op- 
tion to appeal to the present or current term of 
the court and may have a hearing at that term 
upon giving the five days’ notice. Grissom v. H. 
K. Ferguson Co., 205 Tenn. 580, 329 S.W.2d 
816, 1959 Tenn. LEXIS 396 (1959). 


4. Dismissal. 


5. —Motion to Dismiss. 

Where a decree is rendered against the com- 
plainant, and he appeals to the supreme court, 
he will not be permitted in that court to dismiss 
his bill upon motion. The appeal only may be 
dismissed. Stone v. Huggins, 1 Shan. 564 
(1876). 


6. —Delay. 

Appeal was dismissed for delay in filing as- 
signments of error and brief where appellant 
did not file same until three days before hear- 
ing date though notified by clerk of hearing 
date 53 days prior thereto. State ex rel. Pen- 
nington v. Bailey, 196 Tenn. 285, 265 S.W.2d 
882, 1954 Tenn. LEXIS 376 (1954). 

If after the record is filed the clerk sets the 
case for hearing at the current term instead of 
the succeeding term and counsel fails to object 
to the hearing at that time, after proper notice 
is given by the clerk, counsel will be considered 
as having waived the right to object to the 
setting at the current term and will be required 
to comply with the rules of court concerning 
filing of assignments of error. Grissom v. H. K. 
Ferguson Co., 205 Tenn. 580, 329 S.W.2d 816, 
1959 Tenn. LEXIS 396 (1959). 

If appeal was filed and case was set for 
hearing in the same term but assignments of 
error were not filed within the time required by 
supreme court rule, fact that after motion of 
adversary to dismiss for failure to properly file 
the appellant filed the record for a writ of error 
and executed and filed bond with the clerk and 
re-filed the assignments of error did not cure 
the failure to file within the required time in 
the first instance. Grissom v. H. K. Ferguson 
Co., 205 Tenn. 580, 329 S.W.2d 816, 1959 Tenn. 
LEXIS 396 (1959). 


An appeal, appeal in the nature of a writ of error, or writ of error may be 
prosecuted from any final judgment or decree, rendered in an inferior court 
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during the term of the supreme court, the record being filed in the court, and 
the opposite party, or the opposite party’s counsel, notified five (5) days before 


the hearing. 


History. 

Code 1858, § 4515 (deriv. Acts 1835-1836, ch. 
3, § 19); Shan., § 6350; Code 1932, § 10652; 
T.C.A. (orig. ed.), § 16-313. 


Textbooks. 
Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 
peal and Error, §§ 51-58, 218. 


NOTES TO DECISIONS 


Analysis 


. “Hearing” — Meaning. 

. Time for Notice. 

. Appeal to Next Term — Dismissal at Pend- 
ing Term. 


WNMre 


1. “Hearing” — Meaning. 

The word “hearing” means the regular hear- 
ing and does not apply to the application for a 
writ of error. A. J. White & Co. v. Bettis & 
Capps, 52 Tenn. 374, 1871 Tenn. LEXIS 271 
(1871). 


2. Time for Notice. 


more before the regular hearing of the cause 
and not the hearing of the application for writ 
of error. A. J. White & Co. v. Bettis & Capps, 52 
Tenn. 374, 1871 Tenn. LEXIS 271 (1871). 


3. Appeal to Next Term — Dismissal at 
Pending Term. 

An appeal prayed, granted, and perfected to 
the next term of the supreme court, when the 
court is in session in that division of the state 
where granted, may be dismissed for good 
cause shown, at the term of the supreme court 
then being held. Pond v. Trigg, 52 Tenn. 532, 
1871 Tenn. LEXIS 285 (1871). 


The notice is intended to be given five days or 


16-3-210. Scheduling of districts. 


The court may class the judicial districts to set the causes from each district 
for trial on certain weeks of the term, and make publication of the classes 
before the beginning of the term. 


History. 
Code 1858, § 4505; Shan., § 6338; mod. Code 
1932, § 10640; T.C.A. (orig. ed.), § 16-314. 


16-3-211. Order of counties in districts. 


The supreme court, except as otherwise provided, shall take up and try the 
cases from the different counties in a judicial district in the order in which the 
counties are named in the section of chapter 2 of this title that prescribes the 
times of holding court in the judicial district; and when the business of a county 
is taken up, it shall be argued before passing to the business of another county, 
unless postponed for satisfactory reasons to the court. 


History. 
Acts 1868-1869, ch. 28, § 4; Shan., § 6339; 


mod. Code 1932, § 10641; modified; T.C.A. 
(orig. ed.), § 16-315. 


16-3-212. Special personnel for expedition of post-conviction proceed- 
ings in capital cases. 


The supreme court is authorized to employ, reassign or contract with 
individuals utilizing special funds appropriated solely for the purpose of 
providing prompt and fair adjudication of post-conviction proceedings in 
capital sentence cases, including authority to assign the additional personnel 
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the duties of personnel reassigned to the post-conviction cases. In no event 
shall the employment, contract or expenditures under this authority extend 
beyond a two-year period. 


History. Cross-References. 
Acts 1993, ch. 472, § 4. Appropriation of funds, § 16-3-806. 


NOTES TO DECISIONS 


1. Review of Order of Special Assignment. judge to hear a post-conviction case. Thompson 
The court of criminal appeals did not have _ vy, State, 958 S.W.2d 156, 1997 Tenn. Crim. App. 


jurisdiction to review the propriety of an order LEXIS 522 (Tenn. Crim. App. 1997). 
of the supreme court specially designating a 


PART 3 
TERMS 
16-3-301. Duration of terms. a 


It is the duty of the judges of the supreme court to hold its terms at the 
different places as designated by law, until all the causes are determined or 
otherwise disposed of, or until it becomes necessary to adjourn to hold court at 
another point. 


History. Textbooks. 


Code 1858, § 4510 (deriv. Acts 1835-1836, ch. Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 
3, § 6); Shan., § 6344; Code 19382, § 10646; peal and Error, § Al. 
T.C.A. (orig. ed.), § 16-316. 


Cross-References. 
Places where supreme court to hold court, 
Tenn. Const., art. VI, § 2. 


16-3-302. Adjourned terms. 


The court may sit upon its own adjournment, and hold its term at any time, 
for the purpose of hearing and deciding unfinished business. 


History. 3, § 6); Shan., § 6345; Code 1932, § 10647; 
Code 1858, § 4511 (deriv. Acts 1835-1836, ch. T.C.A. (orig. ed.), § 16-317. 


16-3-303. Adjournment from day to day. 


(a) Any judge in attendance at any time may adjourn court, in the absence 
of the other judges, from day to day, until they are able to attend. 

(b) The clerk or sheriff may also adjourn the court from day to day, for one 
(1) week at the first of the term, if no judge attends. 


History. ch. 199, § 4); Shan., §§ 6340, 6341; Code 1932, 
Code 1858, §§ 4506, 4507 (deriv. Acts 1817, §§ 10642, 10648; T.C.A. (orig. ed.), § 16-318. 


16-3-304. Adjournment to court in course. 


(a) The clerk, at the expiration of the week specified in § 16-3-303, or the 
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single judge in attendance in the case mentioned in § 16-3-303(a), if satisfied 
that a quorum cannot be had, may adjourn to the court in course. 

(b) Adjournment works no discontinuance in any case, but the business 
stands over until the next term, and may then be disposed of, and all process, 
recognizances, or other obligations enforced as if no continuance had been 
made. 


History. 6343; Code 1932, §§ 10644, 10645; T.C.A. (orig. 
Code 1858, §§ 4508, 4509; Shan., §§ 6342, ed.), § 16-319. 


16-3-305. Orders opening and closing terms. 


The court has the power, by an order signed by three (3) of its members and 
forwarded to the clerk at any of the places where its sessions are required to be 
held, to open any term of the court at such place, without the attendance of the 
judges of the court, and likewise an order of adjournment or any other order, 
judgment or decree, signed by three (3) of the judges, may be entered in the 
absence of the members of the court. The signed orders shall be entered by the 
clerk on the minutes of the court, and shall have the effect of signed minute 
orders from the time received and filed by the clerk. The signed orders shall be 
filed and preserved by the clerk receiving them, until compared with the 
minutes by the court, and the minutes shall be examined and signed by the 
court at least once every thirty (30) days. 


History. Courts and a Compendium of Tennessee Crimi- 
Acts 1915, ch. 95, § 2; Shan., § 135a2; Code nal Procedure (Michael R. Tilley), 5 Mem. St. 


1932, § 155; T.C.A. (orig. ed.), § 16-320. U._L. Rev. 90. 
Law Reviews. 


Tennessee Criminal Law: An Overview of the 


16-3-306. Continuation of terms — Concurrent terms. 


Every term of the court when opened shall remain open until an order of 
adjournment is entered, and it shall be lawful for the terms of court in all the 
grand divisions to be open and running concurrently. 


History. Cross-References. 
Acts 1915, ch. 95, § 3; Shan., § 135a3; Code Grand divisions, title 4, ch. 1, part 2. 
1932, § 156; T.C.A. (orig. ed.), § 16-321. 


16-3-307. Rules for terms and transfers. 


The court is empowered to make all necessary rules to carry out the purposes 
of §§ 16-2-104, 16-3-305, and 16-3-306, and to expedite the hearing of cases. 


History. 
Acts 1915, ch. 95, § 4; Shan., § 135a4; Code 
1932, § 157; T.C.A. (orig. ed.), § 16-322. 


16-3-308. Special term. 


The judges of the supreme court have the power to appoint and hold a special 
term, upon giving twenty (20) days’ notice of the time in some newspaper in the 
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16-3-401 


division in which the court is held, for the trial of causes that they deem 


essential to the public interest. 


History. 
Acts 1868-1869, ch. 28, § 2; Shan., § 6346; 


Code 1932, § 10648; T.C.A. (orig. ed.), § 16- 
o20: 


PART 4 
RULE MAKING 


16-3-401. Supreme court rules of practice. 


The supreme court may make rules of practice for the better disposal of 


business before it. 


History. 

Code 1858, § 4504 (deriv. Acts 1835-1836, ch. 
3, § 19); Shan., § 6337; Code 1932, § 10638; 
T.C.A. (orig. ed.), § 16-311. 


Cross-References. 
Delinquency in student loan repayment, 
§ 23-3-111. 


Textbooks. 
Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 
peal and Error, § 101. 


Law Reviews. 

Discovery - Thomas v. Oldfield: Protecting 
the Necessary Boundaries of Discovery While 
Recognizing the Realities of Modern Litigation 
(Jason G. McCuistion), 40 U. Mem. L. Rev. 485 
(2009). 

The Theoretical Foundations of the Proposed 
Tennessee Rules of Appellate Procedure, I. In- 
troduction (John L. Sobieski, Jr.), 45 Tenn. L. 
Rev. 162. 


NOTES TO DECISIONS 


Analysis 


1. Nature and Scope of Power of Court. 
2. Right to Require Assignment of Errors. 
3. Advisory Commissions. 


1. Nature and Scope of Power of Court. 

The supreme court has the power to adopt all 
rules and orders necessary and proper to make 
effective its appellate jurisdiction and to en- 
force its judgments, and it has the power to 
make and establish a rule, when a case arises 
to which there is no rule then in use that 
applies. Foster v. Burem, 48 Tenn. 783, 1870 
Tenn. LEXIS 148 (1870); Newman v. Justices of 
Scott County, 48 Tenn. 787, 1870 Tenn. LEXIS 
149 (1870); Lynn v. Polk, 76 Tenn. 328, 1881 
Tenn. LEXIS 17 (1881); Western Union Tel. Co. 
v. Ordway, Gordon & McGuire, 76 Tenn. 558, 
1881 Tenn. LEXIS 45 (1881); Memphis S. R. Co. 
v. Johnson, 114 Tenn. 632, 88 S.W. 169, 1905 
Tenn. LEXIS 31 (1905). 

The supreme court has both the inherent 
power and statutory authority to make and 
enforce reasonable rules of practice. Denton v. 
Woods, 86 Tenn. 37, 5 S.W. 489, 1887 Tenn. 
LEXIS 21 (1887); Wood v. Frazier, 86 Tenn. 500, 
8 S.W. 148, 1888 Tenn. LEXIS 2 (1888); Chea- 
tham v. Pearce, 89 Tenn. 668, 15 S.W. 1080, 
1890 Tenn. LEXIS 90 (1891); Memphis S. R. Co. 
v. Johnson, 114 Tenn. 632, 88 S.W. 169, 1905 
Tenn. LEXIS 31 (1905). 


The court has the power to adopt rules for 
carrying out and enforcing its judgments and 
orders, but which cannot be exercised in con- 
travention of any constitutional provision or 
statute restricting or regulating its jurisdiction. 
Chaffin v. Robinson, 187 Tenn. 125, 213 S.W.2d 
32, 1948 Tenn. LEXIS 418 (1948). 

It is clearly implicit in this part that no court 
other than the supreme court can make rules 
governing the procedure in other courts. State 
v. Best, 614 S.W.2d 791, 1981 Tenn. LEXIS 437 
(Tenn. 1981). 


2. Right to Require Assignment of Errors. 
Rule of the supreme court requiring of appel- 
lants assignments of error (85 Tenn. 757, ap- 
pendix) was held to be a reasonable rule of 
practice. Denton v. Woods, 86 Tenn. 37, 5 S.W. 
489, 1887 Tenn. LEXIS 21 (1887); Wood v. 
Frazier, 86 Tenn. 500, 8 S.W. 148, 1888 Tenn. 
LEXIS 2 (1888); Cheatham v. Pearce, 89 Tenn. 
668, 15 S.W. 1080, 1890 Tenn. LEXIS 90 (1891); 
Memphis S. R. Co. v. Johnson, 114 Tenn. 632, 
88 S.W. 169, 1905 Tenn. LEXIS 31 (1905). 
The supreme court, by rule, may provide that 
the errors assignable upon the action of the 
trial judge in refusing a new trial in the circuit 
or law court, shall be limited to such grounds 
for a new trial as were set out in the motion for 
that purpose in the trial court, regardless of the 
rules of that court. Memphis S. R. Co. v. John- 
son, 114 Tenn. 632, 88 S.W. 169, 1905 Tenn. 
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LEXIS 31 (1905); Jacks v. Williams-Robinson 
Lumber Co., 125 Tenn. 123, 140 S.W. 1066, 
1911 Tenn. LEXIS 12 (Tenn. Sep. 1911). 


3. Advisory Commissions. 
The statutory scheme of rule making contem- 
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plates that the supreme court will make appro- 
priate use of the advisory commissions autho- 
rized by § 16-3-601. State v. Best, 614 S.W.2d 
791, 1981 Tenn. LEXIS 487 (Tenn. 1981). 


16-3-402. Other courts — General rules of practice. 


The supreme court has the power to prescribe by general rules the forms of 
process, writs, pleadings and motions, and the practice and procedure in all of 
the courts of this state in all civil and criminal suits, actions and proceedings. 


History. 
Acts 1965, ch. 227, § 1; 1975, ch. 376, §. 1; 
T.C.A., § 16-112. 


Textbooks. 
Tennessee Jurisprudence, 22 Tenn. Juris., 
Rules of Court, § 2. 


Law Reviews. 
Discovery - Thomas v. Oldfield: Protecting 


the Necessary Boundaries of Discovery While 
Recognizing the Realities of Modern Litigation 
(Jason G. McCuistion), 40 U. Mem. L. Rev. 485 
(2009). 

Judicial Notice in Tennessee (Robert Banks, 
Jr. and Elizabeth T. Collins), 21 Mem. St. U.L. 
Rev. 431 (1991). 


NOTES TO DECISIONS 


Analysis 


1. Exclusive Authority of Court. 
2. Subject Matter Jurisdiction. 


1. Exclusive Authority of Court. 
It is clearly implicit in this part that no court 
other than the supreme court can make rules 


governing the procedure in other courts. State © 


v. Best, 614 S.W.2d 791, 1981 Tenn. LEXIS 437 
(Tenn. 1981). 


2. Subject Matter Jurisdiction. 

Chancery court erred in exercising subject 
matter jurisdiction over a bail bond company’s 
action for injunctive relief and declaratory 
judgment declaring proposed Local Rules of 
Practice and Procedure for Bail Bond Compa- 
nies unenforceable, unconstitutional, and in 
violation of the law because it did not have 
subject matter jurisdiction to entertain an ac- 
tion for declaratory or injunctive relief regard- 
ing the validity of local rules of the criminal 
court. Memphis Bonding Co. v. Crim. Court of 
Tenn. 30th Dist., 490 S.W.3d 458, 2015 Tenn. 
App. LEXIS 930 (Tenn. Ct. App. Nov. 25, 2015), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
247 (Tenn. Mar. 22, 2016). 


Because a bail bond company’s underlying 
claim for injunctive relief regarding Local 
Rules of Practice and Procedure for Bail Bond 
Companies could not be brought in chancery 
court, the chancery court could not exercise 
subject matter jurisdiction over the declaratory 
judgment aspect of the case either; the courts 
should not assume that subject matter jurisdic- 
tion existed based on the fact that the issue was 
not addressed. Memphis Bonding Co. v. Crim. 
Court of Tenn. 30th Dist., 490 S.W.3d 458, 2015 
Tenn. App. LEXIS 930 (Tenn. Ct. App. Nov. 25, 
2015), appeal denied, — S.W.3d —, 2016 Tenn. 
LEXIS 247 (Tenn. Mar. 22, 2016). 

To allow the chancery court to review the 
validity or enjoin the enforcement of the local 
rules of the criminal court would interfere with 
the inherent power of the criminal court to 
administer its affairs and impose reasonable 
regulations regarding the making of bonds; the 
statutes and rules do not authorize chancery 
court review of the local rules of the criminal 
court. Memphis Bonding Co. v. Crim. Court of 
Tenn. 30th Dist., 490 S.W.3d 458, 2015 Tenn. 
App. LEXIS 930 (Tenn. Ct. App. Nov. 25, 2015), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
247 (Tenn. Mar. 22, 2016). 


16-3-403. Rules not to affect substantive rights — Consistency with 


constitutions. 


The rules prescribed by the supreme court pursuant to § 16-3-402 shall not 
abridge, enlarge or modify any substantive right, and shall be consistent with 
the constitutions of the United States and Tennessee. 
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History. 
Acts 1965, ch. 227, § 2; T-C.A., § 16-113. 


Law Reviews. 
Champerty as We Know It (R. D. Cox), 13 
Mem. St. U.L. Rev. 139 (1983). 


16-3-404. Effective date of rules — Approval of rules by general assem- 
bly. 


The supreme court shall fix the effective date of all its rules; provided, that 
the rules shall not take effect until they have been reported to the general 
assembly by the chief justice at or after the beginning of a regular session of 
the general assembly, but not later than February 1 during the session, and 
until they have been approved by resolutions of both the house of representa- 


tives and the senate. 


History. . 
Acts 1965, ch. 227, § 3; T.C.A.,§ 16-114; Acts 
1985, ch. 24, § 1. 


Textbooks. 
Tennessee Jurisprudence, 22 Tenn. Juris., 
Rules of Court, § 2. 


Law Reviews. 

The Theoretical Foundations of the Proposed 
Tennessee Rules of Appellate Procedure, I. In- 
troduction (John L. Sobieski, Jr.), 45 Tenn. L. 
Rev. 162. 


NOTES TO DECISIONS 


1. Exclusive Authority of Court. 
It is clearly implicit in this part that no court 
other than the supreme court can make rules 


16-3-405. Publication of rules. 


governing the procedure in other courts. State 
v. Best, 614 S.W.2d 791, 1981 Tenn. LEXIS 437 
(Tenn. 1981). 


All rules adopted by the supreme court shall be published in the Tennessee 
Code Annotated and may be publicized both before and after becoming 
effective in a manner that the supreme court deems appropriate. 


History. 
Acts 1965, ch. 227, § 4; T.C.A., § 16-115. 


Compiler’s Notes. 
The Supreme Court Rules are published in 
the Tennessee Court Rules Annotated, which is 


updated by replacement volumes in July of 


each year and are updated by supplementation 
once each year. 


Cross-References. 
Publication of Tennessee Code Annotated, 
§ 1-1-105. 


16-3-406. Laws in conflict with rules nullified. 


After the rules have become effective, all laws in conflict with the rules shall 


be of no further force or effect. 


History. 
Acts 1965, ch. 227, § 5; T.C.A., § 16-116. 


Rule Reference. 
This section is referred to in the Advisory 
Commission Comments under T:R.A.P. 13. 


Textbooks. 
Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 


peal and Error, § 63; 22 Tenn. Juris., Rules of 
Court, § 2. 

Tennessee Law of Evidence (2nd ed., Cohen, 
Paine and Sheppeard), §§ 605.1, 610.1. 


Law Reviews. 
The Procedural Details of the Proposed Ten- 
nessee Rules of Appellate Procedure, II. Initia- 
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tion of An Appeal (John L. Sobieski, Jr.), 46 
Tenn. L. Rev. 4. 
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NOTES TO DECISIONS 


Analysis 


1. In General. 
2. Section Applied. 


1. In General. 

Conflicts between provisions of the Tennes- 
see Rules of Civil Procedure and provisions of 
the Tennessee Code Annotated which cannot be 
harmoniously construed will be resolved in fa- 
vor of the Tennessee Rules of Civil Procedure. 
Mid-South Pavers, Inc. v. Arnco Constr., Inc., 
771 S.W.2d 420, 1989 Tenn. App. LEXIS 12 
(Tenn. Ct. App. 1989). 

Dismissal of a parent’s untimely appeal for 
lack of subject matter jurisdiction when the 


parent failed to file an appeal within ten days of 
the general sessions court’s order of protection, 
as required by statute, was appropriate be- 
cause the writ of error which the parent filed 
after the expiration of the time limit was no 
longer a viable method of appeal in the state of 
Tennessee. Furthermore, statutes providing for 
a period of more than ten days to file an appeal 
were not applicable to the matter. New v. Du- 
mitrache, 604 S.W.3d 1, 2020 Tenn. LEXIS 264 
(Tenn. June 29, 2020). 


2. Section Applied. 

This section was applied in: Bush v. Brad- 
shaw, 615 S.W.2d 157, 1981 Tenn. LEXIS 431 
(Tenn. 1981). 


16-3-407. Additional or supplementary rules of other courts. 


Each of the other courts of this state may adopt additional or supplementary 
rules of practice and procedure not inconsistent with or in conflict with the 


rules prescribed by the supreme court. 


History. 
Acts 1965, ch. 227, § 6; T.C.A., § 16-117. 


Textbooks. 
Tennessee Jurisprudence, 22 Tenn. Juris., 
Rules of Court, § 2. 


Law Reviews. 

The Tennessee Court System — Chancery 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 281. 

The Tennessee Court System — Court of 
Appeals (Frederic S. Le Clercq), 8 Mem. St. 
U.L. Rev. 219. 


The Tennessee Court System — General Ses- 
sions Court (Frederic S. Le Clercq), 8 Mem. St. 
U.L. Rev. 375. 

The Tennessee Court System — The County 
Court, 8 Mem. St. U.L. Rev. 419. 


Attorney General Opinions. 

It is not unauthorized practice of law for a 
court to develop form petitions and orders and 
to direct non-attorney members of the clerk’s 
office to make petitions available for use by pro 
se litigants seeking to have their driving privi- 
leges restored, OAG 04-071, 2004 Tenn. AG 
LEXIS 74 (4/21/04). 


NOTES TO DECISIONS 


Analysis 


In General. 

Exclusive Authority of Court. 

Modification of Rules. 

Judicial Notice of Rules by Appellate Court. 
Specific Rules. 

—Request for Jury. 

—Substitute Service of Process. 

—Bail Bondsmen. 


eS Se aa ae 


. In General. 

The trial courts of the state have authority to 
make reasonable rules of practice applicable to 
such courts including rules as to motions for 
new trials so long as such rules are not incon- 
sistent with the law. Richie v. Liberty Cash 
Grocers, Inc., 63 Tenn. App. 311, 471 S.W.2d 


559, 1971 Tenn. App. LEXIS 261 (Tenn. Ct. 
App. 1971). 

When issues arise for which no procedure is 
otherwise specifically prescribed, trial courts 
have the inherent power to adopt appropriate 
rules of procedure to address the issues. State v. 
Reid, 981 S.W.2d 166, 1998 Tenn. LEXIS 695 
(Tenn. 1998). 

Because a bail bond company’s underlying 
claim for injunctive relief regarding Local 
Rules of Practice and Procedure for Bail Bond 
Companies could not be brought in chancery 
court, the chancery court could not exercise 
subject matter jurisdiction over the declaratory 
judgment aspect of the case either; the courts 
should not assume that subject matter jurisdic- 
tion existed based on the fact that the issue was 
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not addressed. Memphis Bonding Co. v. Crim. 
Court of Tenn. 30th Dist., 490 S.W.3d 458, 2015 
Tenn. App. LEXIS 930 (Tenn. Ct. App. Nov. 25, 
2015), appeal denied, — S.W.3d —, 2016 Tenn. 
LEXIS 247 (Tenn. Mar. 22, 2016). 

To allow the chancery court to review the 
validity or enjoin the enforcement of the local 
rules of the criminal court would interfere with 
the inherent power of the criminal court to 
administer its affairs and impose reasonable 
regulations regarding the making of bonds; the 
statutes and rules do not authorize chancery 
court review of the local rules of the criminal 
court. Memphis Bonding Co. v. Crim. Court of 
Tenn. 30th Dist., 490 S.W.3d 458, 2015 Tenn. 
App. LEXIS 930 (Tenn. Ct. App. Nov. 25, 2015), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
247 (Tenn. Mar. 22, 2016). 

Chancery court erred in exercising subject 
matter jurisdiction over a bail bond company’s 
action for injunctive relief and declaratory 
judgment declaring proposed Local Rules of 
Practice and Procedure for Bail Bond Compa- 
nies unenforceable, unconstitutional, and in 
violation of the law because it did not have 
subject matter jurisdiction to entertain an ac- 
tion for declaratory or injunctive relief regard- 
ing the validity of local rules of the criminal 
court. Memphis Bonding Co. v. Crim. Court of 
Tenn. 30th Dist., 490 S.W.3d 458, 2015 Tenn. 
App. LEXIS 930 (Tenn. Ct. App. Nov. 25, 2015), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
247 (Tenn. Mar. 22, 2016). 


2. Exclusive Authority of Court. 

It is clearly implicit in this part that no court 
other than the supreme court can make rules 
governing the procedure in other courts. State 
v. Best, 614 S.W.2d 791, 1981 Tenn. LEXIS 437 
(Tenn. 1981). 


3. Modification of Rules. 

Although the court of appeals had the power 
to modify its rules they must not conflict with 
the rules of the supreme court. Ford Motor Co. 
v. Moulton, 511 S.W.2d 690, 1974 Tenn. LEXIS 
498 (Tenn. 1974). 


4, Judicial Notice of Rules by Appellate 
Court. 
Supreme court cannot judicially know rules 
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of trial court. Shettles v. State, 209 Tenn. 157, 
352 §.W.2d 1, 1961 Tenn. LEXIS 359 (1961). 

The court of appeals cannot judicially know 
the rules established by the circuit courts and 
will not notice them until they are proved below 
and incorporated into the bill of exceptions. 
Talley v. Talley, 51 Tenn. App. 622, 371 S.W.2d 
152, 1962 Tenn. App. LEXIS 126 (Tenn. Ct. 
App. 1962). 


5. Specific Rules. 


6. —Request for Jury. 

Local rule requiring party wanting a jury to 
demand it in his pleading or on the first day of 
the term at which the cause set for trial is 
reasonable and proper. Hackman v. Harris, 225 
Tenn. 645, 475 S.W.2d 175, 1972 Tenn. LEXIS 
403 (1972). 


7. —Substitute Service of Process. 

Upon motion, supported by affidavit, trial 
judges may, in the exercise of sound discretion, 
order in lieu of publication, that the clerk mail 
a copy of the complaint and summons by return 
receipt registered mail to defendant’s last 
known address and post a copy of the summons 
at three public places in the county; that the 
clerk make an entry on the rule docket so 
showing, and note thereon and file with the 
record the document returned, and such a 
method of substitute service will satisfy both 
federal and state due process requirements. 
Dungan v. Dungan, 579 S.W.2d 183, 1979 Tenn. 
LEXIS 424 (Tenn. 1979). 


8. —Bail Bondsmen. 

Suspension of a bonding company for violat- 
ing a local rule of court requiring an agent of 
the bonding company to be present at court 
appearances of defendants for whom the bond- 
ing company served as surety was appropriate 
because the local rule did not conflict with any 
statute and was not arbitrary, capricious, or 
unreasonable. The Tennessee statute pertain- 
ing to bonding companies was supplemental to 
other laws providing for and regulating profes- 
sional bail bondsmen and did not establish 
exclusive grounds for suspension. In re Cum- 
berland Bail Bonding, 599 S.W.38d 17, 2020 
Tenn. LEXIS 143 (Tenn. Apr. 6, 2020). 


16-3-408. Courts — Facsimile transmission of documents — Rules and 


procedures. 


The supreme court is urged to develop court rules and procedures to control 
the process of courts using fax transmissions of documents. The court rules and 
procedures should provide for the following: 

(1) The type of document that may be faxed; 

(2) The length of restriction, if any, of a document that may be faxed; 
(3) The type of equipment and paper that must be used by clerks’ offices; 
(4) The amount, if any, of fees to be charged for the faxing of documents; 
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(5) The payment of regular filing fees of the court; 
(6) The time of filing of a faxed document; 
(7) Requirements, if any, for filing of original documents or original 


signatures; 


(8) Requirements, if any, for maintenance of transmittal reports of faxed 


documents; and 


(9) Any other rule or procedure the court deems appropriate. 


History. 
Acts 1991, ch. 146, § 3. 


Cross-References. 
Facsimile transmissions, court business and 
filings, § 16-1-113. 


PART 5 
SUPERVISION OF INFERIOR COURTS 


16-3-501. Inferior courts — Supervisory control. 


In order to ensure the harmonious, efficient and uniform operation of the 
judicial system of the state, the supreme court is granted and clothed with 
general supervisory control over all the inferior courts of the state. 


History. 
Acts 1970, ch. 422, § 1; T.C.A., § 16-330. 


Rule Reference. 
This section is referred to in Tenn. Sup. Ct. R. 
$18 VIL 


Law Reviews. 

The Tennessee Court System — Supreme 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 191. 


Attorney General Opinions. 

The Tennessee supreme court has the author- 
ity to require general sessions courts to collect 
and report statistical and other data to the 
administrative office of the courts concerning 
filing and disposition of driving while intoxi- 
cated cases and to make such information 
available to the department of safety or to any 
other department or agency of state govern- 


ment, OAG 01-054, 2001 Tenn. AG LEXIS 46 
(4/9/01). 

Because an airport authority has discretion 
to determine the fees applicable to businesses 
operating on its property when it enters into 
contracts or other agreements with those busi- 
nesses, it may impose a fuel flowage fee as part 
of those agreements. An airport authority may 
enter into agreements that require non-profit 
entities to pay fuel flowage fees. OAG 18-32, 
2018 Tenn. AG LEXIS 31 (7/20/2018). 

The Tennessee Constitution gives the Legis- 
lature the exclusive authority to create inferior 
courts, including a business court. The Tennes- 
see Supreme Court may create a business 
docket in an inferior court within the limits 
established by the Tennessee Constitution. The 
judges assigned to the business court or to the 
business docket must be elected in accordance 
with the Tennessee Constitution. OAG 18-33, 
2018 Tenn. AG LEXIS 32 (7/30/2018). 


NOTES TO DECISIONS 


1. Generally. 

Although the statute generally applies to all 
personnel in state service, it does not apply to 
the judicial branch of state government includ- 
ing, but not limited to, employees of the admin- 
istrative office of the courts; thus, in this area, 
the supreme court retains exclusive supervi- 


sory authority to establish and interpret per- 
sonnel policies applicable to Judicial Depart- 
ment employees, including the employment 
status of a trial judge’s secretarial assistant. 
Moore-Pennoyer v. State, 515 S.W.3d 271, 2017 
Tenn. LEXIS 184 (Tenn. Mar. 28, 2017). 
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16-3-502. Supervisory procedures. 


In addition to other constitutional, statutory and inherent power, but not 
restrictive thereof, the supreme court may: 

(1) Designate the administrative director of the courts as the chief 
administrative officer of the courts of the state; 

(2) Direct the administrative director of the courts to take all action or to 
perform duties that are necessary for the orderly administration of justice 
within the state, whether or not herein or elsewhere enumerated; 

(3) Direct the administrative director of the courts to provide administra- 
tive support to all of the courts of the state through an administrative office 
of the courts in order to: 

(A) Designate and assign temporarily any judge or chancellor to hold or 
sit as a member of any court, of comparable dignity or equal or higher 
level, for any good and sufficient reason; 

(B) Maintain a roster of retired judges who are willing and able to 
undertake special duties from time to time and to designate or assign 
them appropriate judicial duties; 

(C) Make a careful and continuing survey of the dockets of the circuit, 
criminal, chancery and other similar courts of record, and to report at 
periodic intervals to the court, and annually to the general assembly, 
information that is public record; 

(D) Take affirmative and appropriate action to correct and alleviate any 
imbalance in caseloads among the various judicial districts of the state; 
and 

(E) Take affirmative and appropriate action to correct or alleviate any 
condition or situation adversely affecting the administration of justice 
within the state; 

(4) Adopt, upon the recommendation of the administrative director of the 
courts, an annual plan providing for the orientation of newly elected or 
appointed judges of trial or appellate courts of record and for the appropriate 
continuing legal education and training of the judges; and 

(5) Establish and implement a policy concerning the prevention of sexual 
harassment. This policy shall include training workshops and the establish- 
ment of a hearing procedure. 


Textbooks. 


History. 

Acts 1970, ch. 422, § 2; T.C.A., § 16-331; 
Acts 1984, ch. 931, § 23; 1993, ch. 65, § 1; 
1993, ch. 307, § 3. 


Cross-References. 

Department of personnel, sexual harassment 
workshops, § 4-3-1703. 

Orientation and continuing training and edu- 
cation of trial and appellate judges, § 16-3-803. 

Posting of sexual harassment policy by state 
entities, § 4-3-124. 

Supervision of judicial system, Tenn. R. Sup. 
Ce iL, 


Rule Reference. 
This section is referred to in Tenn. Sup. Ct. R. 
11, §§ I and VII. 


Tennessee Criminal Practice and Procedure 
(Raybin), § 24.12. 

Tennessee Jurisprudence, 16 Tenn. Juris., 
Judges, § 7. 


Law Reviews. 

The Tennessee Court System — Supreme 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rey. 191. 


Attorney General Opinions. 
Constitutionality of legislation governing 
ethical standards for certain attorneys, OAG 
87-51, 1987 Tenn. AG LEXIS 148 (3/30/87). 
Constitutionality of legislation relating to 
appointment of special judges, OAG 99-068, 
1999 Tenn. AG LEXIS 68 (3/18/99). 
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The Tennessee supreme court has the author- 
ity to require general sessions courts to collect 
and report statistical and other data to the 
administrative office of the courts concerning 
filing and disposition of driving while intoxi- 
cated cases and to make such information 
available to the department of safety or to any 
other department or agency of state govern- 
ment, OAG 01-054, 2001 Tenn. AG LEXIS 46 
(4/9/01). 

Proposed legislation that gives the Tennessee 
Supreme Court the authority to appoint any 
former judge or justice who has at least one 
year of judicial service to serve as “a senior 
judge to hear complex commercial disputes” 
raises significant constitutional concerns. Un- 
like existing law, the proposed legislation 
would permit a former judge who has minimal 
judicial experience and who has never won a 
judicial election to serve in a judicial capacity. 
And the appointment would not be temporary 
but would be for a four-year term, renewable 
without limitation at the discretion of the Su- 
preme Court. The election requirement of ar- 
ticle VI, section 4 is not absolute, as demon- 
strated by the several provisions that allow 
unelected individuals to exercise judicial au- 
thority for a limited time or limited purpose, 
but the proposed legislation would undermine 
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the election requirement to an extent not pro- 
vided in existing law. However, the proposed 
legislation that would allow the Supreme Court 
to transfer complex commercial cases from the 
assigned trial court judge to a senior business 
judge does itself not raise constitutional con- 
cerns. It constitutes a specific grant of author- 
ity to transfer cases in furtherance of the Su- 
preme Court’s existing supervisory authority. 
OAG 18-14, 2018 Tenn. AG LEXIS 15 (3/23/ 
2018). 

Because an airport authority has discretion 
to determine the fees applicable to businesses 
operating on its property when it enters into 
contracts or other agreements with those busi- 
nesses, it may impose a fuel flowage fee as part 
of those agreements. An airport authority may 
enter into agreements that require non-profit 
entities to pay fuel flowage fees. OAG 18-32, 
2018 Tenn. AG LEXIS 31 (7/20/2018). 

The Tennessee Constitution gives the Legis- 
lature the exclusive authority to create inferior 
courts, including a business court. The Tennes- 
see Supreme Court may create a business 
docket in an inferior court within the limits 
established by the Tennessee Constitution. The 
judges assigned to the business court or to the 
business docket must be elected in accordance 
with the Tennessee Constitution. OAG 18-33, 
2018 Tenn. AG LEXIS 32 (7/30/2018). 


NOTES TO DECISIONS 


Analysis 


1. Exercise of Power. 

2. Contract of Employment. 

3. Administrative Office of the Courts. 
1 


. Exercise of Power. 

Supreme court under its supervisory jurisdic- 
tion will not permit an abuse of legal process for 
the purpose of harassment or delay and will not 
permit a litigant to deliberately harass public 
officials or delay the transaction of public busi- 
ness. Mitchell v. Carmichael, 522 S.W.2d 869, 
1975 Tenn. LEXIS 727 (Tenn. 1975). 

As the supreme court may require more of its 
officers than the legislature may prescribe in 
the exercise of its public power, former § 29- 
110, which provided that the license to practice 
law was not subject to membership in any 
organization, was an unconstitutional interfer- 
ence with the court’s power, violating Tenn. 
Const., art. II, §§ 1, 2, and subdivisions (5) and 
(6) of this section. Petition of Tennessee Bar 
Asso., 5382 S.W.2d 224, 1975 Tenn. LEXIS 609 
(Tenn. 1975). 


16-3-503. Inherent power of court. 


2. Contract of Employment. 

Inclusion of funds in the Tennessee Judicial 
Department’s budget for the purpose of com- 
pensating trial judge secretarial assistants 
does not give rise to an implied annual contract 
of employment for any particular trial judge 
secretarial assistant; moreover, the role of the 
Administrative Office of the Courts (AOC) in 
performing human resources functions for the 
Judicial Department does not give rise to im- 
plied contracts between the AOC and Judicial 
Department employees. Moore-Pennoyer v. 
State, 515 S.W.3d 271, 2017 Tenn. LEXIS 184 
(Tenn. Mar. 28, 2017). 


3. Administrative Office of the Courts. 

Despite the many critically important func- 
tions it provides the Judicial Department, the 
Administrative Office of the Courts is not au- 
thorized to hire, supervise, or remove a trial 
judge’s secretarial assistant; this authority re- 
sides in the trial judge. Moore-Pennoyer v. 
State, 515 S.W.3d 271, 2017 Tenn. LEXIS 184 
(Tenn. Mar. 28, 2017). 


The general assembly declares that this part is declaratory of the common 
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law as it existed at the time of the adoption of the constitution of Tennessee and 
of the power inherent in a court of last resort. 


History. 
Acts 1970, ch. 422, § 3; T.C.A., § 16-332. 


Rule Reference. 
This section is referred to in Tenn. Sup. Ct. R. 
ito VII. 


Law Reviews. 

The Tennessee Court System — Supreme 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 191. 


NOTES TO DECISIONS 


Analysis 


1. Modification of Common Law Rules. 
2. Supreme Court. 


1. Modification of Common Law Rules. 

The court has not only the power, but the 
duty, to consider, adapt, and modify common 
law rules. Heck Van Tran v. State, 6 S.W.3d 257, 
1999 Tenn. LEXIS 602 (Tenn. 1999), cert. de- 
nied, Heck Van Tran v. Tennessee, 529 U.S. 
1091, 120 S. Ct. 1728, 146 L. Ed. 2d 648, 2000 
U.S. LEXIS 2938 (2000). 


2. Supreme Court. 
Although the statute generally applies to all 


personnel in state service, it does not apply to 
the judicial branch of state government includ- 
ing, but not limited to, employees of the admin- 
istrative office of the courts; thus, in this area, 
the supreme court retains exclusive supervi- 
sory authority to establish and interpret per- 
sonnel policies applicable to Judicial Depart- 
ment employees, including the employment 
status of a trial judge’s secretarial assistant. 
Moore-Pennoyer v. State, 515 S.W.3d 271, 2017 
Tenn. LEXIS 184 (Tenn. Mar. 28, 2017). 


16-3-504. Plenary and discretionary powers. 


This part shall constitute a broad conference of full, plenary and discretion- 


ary power upon the supreme court. 


History. 
Acts 1970, ch. 422, § 4; T.C.A., § 16-333. 


Rule Reference. 
This section is referred to in Tenn. Sup. Ct. R. 
wee Vil, 


Law Reviews. 

The Tennessee Court System — Supreme 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 191. 


NOTES TO DECISIONS 


1. Supreme Court. 

Although the statute generally applies to all 
personnel in state service, it does not apply to 
the judicial branch of state government includ- 
ing, but not limited to, employees of the admin- 
istrative office of the courts; thus, in this area, 
the supreme court retains exclusive supervi- 


sory authority to establish and interpret per- 
sonnel policies applicable to Judicial Depart- 
ment employees, including the employment 
status of a trial judge’s secretarial assistant. 
Moore-Pennoyer v. State, 515 S.W.3d 271, 2017 
Tenn. LEXIS 184 (Tenn. Mar. 28, 2017). 


PART 6 
ADVISORY COMMISSION ON RULES 


16-3-601. Advisory commission on rules of practice and procedure. 


(a) There shall be an advisory commission whose members shall be ap- 
pointed by the supreme court and whose duty shall be to advise the supreme 
court from time to time respecting the rules of practice and procedure. 
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(b) Each member shall serve for a term of three (3) years and members shall 
be eligible for reappointment; provided, that members shall not be appointed 
for more than three (3) successive terms. 

(c) No compensation shall be paid to any of the members; however, the 
expenses necessarily incurred by the members in the accomplishment of the 
purposes of the commission, as set out in this part, shall be reimbursable when 
statements of expenses are submitted pursuant to policies and guidelines 
promulgated by the supreme court. 

(d) The advisory commission has the authority to employ, subject to the 
approval of the administrative director of the courts and commissioner of 
finance and administration, legal, clerical and other assistance that may be 
necessary to the efficient discharge of its duties. 


History. Law Reviews. 

Acts 1965, ch. 227, § 7; 1975, ch. 376, §§ 2, 4; The Tennessee Court System — Supreme 
T.C.A., § 16-118; Acts 1993, ch. 66, § 19; 1998, Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
ch. 196, § 2; 2001, ch. 257, §§ 1-3. Rev. 191. 


NOTES TO DECISIONS 


1. Appropriate Use Contemplated. priate use of the advisory commissions autho- 
The statutory scheme of rule making contem- _ rized by this section. State v. Best, 614 S.W.2d 
plates that the supreme court will make appro- 791, 1981 Tenn. LEXIS 437 (Tenn. 1981). 


PART 7 
COURT BUILDINGS COMMISSIONS 


16-3-701. Commission to control supreme court building at Nashville. 


There is created a commission composed of the chief justice of the supreme 
court, who shall serve as chair, the presiding judge of the court of appeals or 
the presiding judge’s designee, the presiding judge of the court of criminal 
appeals or presiding judge’s designee, the administrative director of the courts, 
the clerk of the supreme court, and one (1) other member from the supreme 
court to be elected by the membership of the supreme court, which commission 
is vested with authority and jurisdiction to supervise and control the supreme 
court building at Nashville, to employ all necessary assistants and help for the 
building, and to make necessary contracts therefor. 


History. (orig. ed.), § 16-324; Acts 1984, ch. 833, § 1; 
Acts 1953, ch. 138, § 1 (Williams, § 1032.3); 1993, ch. 66, § 20; 1994, ch. 897, § 3. 
T9658) "ch 184.891 197 b cls yo, ue alo ae 


16-3-702. Commission to control court building at Knoxville. 


There is created a commission composed of the chief justice of the supreme 
court, who shall serve as chair, the presiding judge of the court of appeals or 
the presiding judge’s designee, the presiding judge of the court of criminal 
appeals or the presiding judge’s designee, the administrative director of the 
courts, the clerk of the supreme court, and one (1) other member from the 
supreme court to be elected by the membership of the supreme court, which 
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commission is vested with authority and jurisdiction to supervise and control 
the court and office building at Knoxville, and to employ all necessary 
assistants and help for the building, and make necessary contracts therefor. 


History. Law Reviews. 

Acts 1958, ch. 138, § 1 (Williams, § 1032.3); The Tennessee Court System — Supreme 
1965, ch. 184, § 1; 1975, ch. 73, § 1; T-C.A. Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
(orig. ed.), § 16-324; Acts 1984, ch. 833, § 2; Rey. 191. 


1993, ch. 66, § 21; 1994, ch. 897, § 4. 


16-3-703. Commission to control court building at Jackson. 


There is created a commission composed of the chief justice of the supreme 
court, who shall serve as chair, the presiding judge of the court of appeals or 
the presiding judge’s designee, the presiding judge of the court of criminal 
appeals or the presiding judge’s designee, the administrative director of the 
courts, the clerk of the supreme court, and one (1) other member from the 
supreme court to be elected by the membership of the supreme court, which 
commission is vested with the authority and jurisdiction to supervise and 
control the court and office building at Jackson, and to employ all necessary 
assistants and help for the building, and make necessary contracts therefor. 


History. 


Acts 1984, ch. 833, § 3; 1993, ch. 66, § 22; 
1994, ch. 897, § 5. 


PART 8 
ADMINISTRATIVE OFFICE OF THE COURTS 


16-3-801. Creation — Purpose. 


There is created the administrative office of the courts. The purpose of this 
office is to assist in improving the administration of justice in the state by 
performing the duties and exercising the powers conferred in this part. 


History. 
Acts 1998, ch. 65, § 2. 


Compiler’s Notes. 

Former part 8, §§ 16-3-801 — 16-3-805 (Acts 
1963, ch. 86, §§ 1-5; 1965, ch. 214, § 1; T.C.A. 
§§ 16-325 — 16-329; Acts 1984, ch. 931, § 24; 
1992, ch. 651, § 1; 1992, ch. 896, § 1), concern- 
ing the executive secretary to the supreme 
court, was repealed by Acts 1993, ch. 65, § 2. 

Acts 1998, ch. 66, § 74 provided that it was 
the intention of the general assembly to change 
the name of the executive secretary to the 
supreme court to the administrative director of 


the courts. In furtherance of that intention, the 
Tennessee Code Commission was directed to 
make any other language or stylistic changes in 
the text of the law which might be necessary to 
effectuate the change. 


Law Reviews. 

The Tennessee Court System — Supreme 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 191. 

Three Quarters of a Century in Judicial Ad- 
ministration (Delmar Karlen), 32 Tenn. L. Rev. 
412. 


16-3-802. Administrative director — Appointment — Salary. 


(a) The supreme court shall appoint the administrative director of the 
courts, who shall serve as the director of the administrative office of the courts. 
The administrative director shall serve at the pleasure of the supreme court. 
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(b) The supreme court shall fix the salary of the administrative director of 
the courts at an amount not to exceed the salary paid to judges of the court of 


appeals. 


History. 
Acts 1993, ch. 65, § 2. 


Compiler’s Notes. 

Former part 8, §§ 16-3-801 — 16-3-805 (Acts 
1963, ch. 86, §§ 1-5; 1965, ch. 214, § 1; T.C.A. 
§§ 16-325 — 16-329; Acts 1984, ch. 931, § 24; 


ing the executive secretary to the supreme 
court, was repealed by Acts 1993, ch. 65, § 2. 


Law Reviews. 

The Tennessee Court System — Supreme 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 191. 


1992, ch. 651, § 1; 1992, ch. 896, § 1), concern- 


16-3-803. Administrative director — Powers and duties. 


(a) The administrative director of the courts shall work under the supervi- 
sion and direction of the chief justice and shall, as the chief administrative 
officer of the state court system, assist the chief justice in the administration © 
of the state court system to the end that litigation may be expedited and the 
administration of justice improved. 

(b) The administrative director of the courts shall attend to duties that may 
be assigned by the supreme court or chief justice of the supreme court. 

(c)(1) Acting in accordance with procedures established pursuant to § 9-4- 
5103, the administrative director of the courts shall annually prepare, 
approve and submit a budget for the maintenance and operation of the state 
court system. When the budget for the maintenance and operation of the 
state court system is submitted to the department of finance and adminis- 
tration, the administrative director of the courts shall also submit copies of 
the budget to the speaker of the senate and the speaker of the house of 
representatives for referral and consideration by the appropriate standing 
committees of the general assembly. 

(2) The administrative director of the courts shall administer the ac- 
counts of the state court system, including all accounts related to the state 
court system as may be designated by the comptroller of the treasury and the 
chief justice. The administrative director of the courts shall draw and 
approve all requisitions for the payment of public moneys appropriated for 
the maintenance and operation of the state court system, and shall audit 
claims and prepare vouchers for presentation to the department of finance 
and administration, including payroll warrants, expense warrants and 
warrants covering the necessary cost of supplies, materials and other 
obligations by the various offices with respect to which the administrative 
director of the courts shall exercise fiscal responsibility. 

(d) The administrative director of the courts shall, within budgetary limi- 
tations, provide the judges of the trial courts of record with minimum law 
libraries, the nature and extent of which shall be determined in every instance 
by the administrative director on the basis of need. All books furnished shall 
remain the property of the state, and shall be returned to the custody of the 
administrative director by each judge upon the retirement or expiration of the 
official duties of the judge. 

(e) All functions performed by the administrative director of the courts that 
involve expenditures of state funds shall be subject to the same auditing 
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procedures by the commissioner of finance and administration and the 
comptroller of the treasury as required in connection with the expenditure of 
all other state funds. 

(f)(1) The administrative director of the courts shall, within the limit of 

appropriated funds, prepare for the supreme court’s approval an annual 

judicial education plan providing for the orientation and continuing training 
and education of all elected or appointed judges of trial and appellate courts 
of record of this state. 

(2) To the extent practicable, the annual judicial education plan shall 
provide that the orientation programs approved by the supreme court shall 
be made available to all newly elected or appointed judges of trial and 
appellate courts of record within one (1) year from the date of their initial 
appointment or election. The plan shall also provide, to the extent practi- 
cable, that all judges of trial and appellate courts of record whose terms 
exceed three (3) years shall, within two (2) years of the date of their initial 
election or appointment, be given the opportunity to attend judicial training 
programs approved by the supreme court. 

(3) For the purpose of implementing the annual judicial education plan, 
the administrative director of the courts, with the approval of the chief 
justice, may apply for and expend grant funds from whatever source. 

(4) The administrative director of the courts is authorized to reeommend 
to the supreme court a plan whereby judges of trial and appellate courts of 
record who, on September 1, 1984, have not participated in training 
programs similar to those included in the annual judicial education plan, 
may be permitted to attend future orientation and training programs for 
judges made available through the annual plan. 

(5) Nothing in this subsection (f) nor in any annual judicial education plan 
prepared by the administrative director of the courts and approved by the 
supreme court shall be construed to require judges whose salaries and other 
related expenses are not paid by state government to participate in any 
training or orientation program provided for in this subsection (f). With the 
agreement of appropriate units of local government to pay for the reasonable 
costs of the orientation and training programs, the administrative director of 
the courts may authorize judges whose salaries are paid by units of local 
government to participate in orientation or training programs made avail- 
able in accordance with the approved annual plan. 

(g) The administrative director of the courts shall continuously survey and 
study the operation of the state court system, the volume and condition of 
business in the courts of the state, whether of record or not, the procedures 
employed by those courts, and the quality and responsiveness of all of the 
courts with regard to the needs of civil litigants and the needs of the criminal 
justice system throughout the state. 

(h) The administrative director of the courts shall establish criteria, develop 
procedures and implement a Tennessee court information system (TnCIS). The 
system shall provide an integrated case management and accounting software 
system addressing the statutory responsibilities of the clerks of the general 
sessions, chancery, circuit and juvenile courts. The system shall also provide 
state-wide reporting and data transfer capabilities for the administrative office 
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of the courts (AOC), department of human services, Tennessee bureau of 
investigation, department of safety and other state agencies determined by the 
AOC or as statutorily mandated. To ensure comparable data from all courts, 
the system shall be designed to report cases according to a standard definition 
of a case as set forth in § 16-1-117. 

(i) It is the duty of the administrative office of the courts to collect, develop 
and maintain uniform statistical information relative to court caseloads in 
Tennessee. For the purposes of monitoring the operation of the court system, 
reducing unnecessary delay and assessing the responsiveness of the court 
system to the needs of litigants, victims of crime and the citizens of the state, 
the administrative director of the courts shall have the responsibility for 
annually collecting, compiling, analyzing and publishing caseload statistics 
pertaining to the court system. It is the responsibility of the administrative 
director of the courts to develop, define, update and disseminate standard, 
uniform measures, definitions and criteria for collecting statistics pertaining to 
the court system. These standards and reporting requirements shall be used 
for uniform statistical data collection in all courts throughout the state, as 
established by statute or by the rules of the supreme court. 

(j) The administrative director of the courts shall prepare and distribute an 
annual report reflecting the operation of the courts of the state and highlight- 
ing those changes, innovations, or recommendations made or introduced to 
enhance the effectiveness of the courts. 

(k) The administrative director of the courts shall conduct ongoing internal 
review, analysis and planning for the future needs of the state court system. 
The analysis shall be designed to devise ways of simplifying court system 
procedure, expediting the transaction of court system business and correcting 
weaknesses in the administration of justice. 

(1) The administrative director of the courts shall: 

(1) File a copy of the supreme court’s policies and guidelines governing the 
reimbursement of expenses for judicial officers with the civil justice commit- 
tee of the house of representatives, the judiciary committee of the senate, 
and the finance, ways and means committees of the senate and the house of 
representatives, the fiscal review committee, the comptroller of the treasury 
and the commissioner of finance and administration; and 

(2) Respond in a timely manner to any appropriate request by these 
committees or officials for information concerning reimbursements made 
pursuant to the policies and guidelines. 

(m) The administrative director of the courts shall annually prepare and 
distribute to the judiciary committee of the senate and civil justice committee 
of the house of representatives: 

(1) A report detailing the expenditure of moneys in the civil legal 
representation of indigents fund; and 

(2) A copy of any rules and policies adopted by the supreme court 
governing the expenditure and application of funds in the civil legal 
representation of indigents fund. 

(n) The administrative office of the courts shall collect, develop and main- 
tain statistical information relative to sentencing in Tennessee. To assist the 
administrative office of the courts, the clerks of the circuit and criminal courts 
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shall send a copy of each judgment document for a felony conviction to the 
administrative office of the courts. These copies shall be forwarded to the 
administrative office of the courts no less than one (1) time each month so that 
all judgments rendered in one (1) month have been received by the fifteenth 
day of the following month. When an electronic transfer system is operational 
and approved by the administrative office of the courts, the judgment docu- 
ment for all felony convictions shall be electronically transmitted to the 
administrative office of the courts in the same manner required by this 
subsection (n) for paper copies. ' 

(0) The administrative director of the courts shall administer finances 
related to the office’s control and supervision of the existing state law libraries, 


including the: 


(1) Operation and maintenance of the libraries; 

(2) Preparation of warrants for the payment of obligations related to the 
operation and maintenance of the libraries; and 

(3) Recording of all transactions related to the administration of such 
finances in accordance with the laws and regulations governing state fiscal 


operations. 


History. | 

Acts 1993, ch. 65, § 2; 1993, ch. 196, § 10; 
1994, ch. 1005, § 1; 1995, ch. 550, § 3; 1999, ch. 
486, § 1; 2001, ch. 408, §§ 1-3; 2002, ch. 791, 
1; 2013, ch. 236, §.45:. 2016, ch. 619; § 4: 
2019, ch. 345, § 21; 2019, ch. 420, $§ 9, 10; 
2021, ch. 64, § 138. 


Compiler’s Notes. 

Former part 8, §§ 16-3-801 — 16-3-805 (Acts 
1963, ch. 86, §§ 1-5; 1965, ch. 214, § 1; T.C.A. 
§§ 16-325 — 16-329; Acts 1984, ch. 931, § 24; 
1992, ch. 651, § 1; 1992, ch. 896, § 1), concern- 
ing the executive secretary to the supreme 
court, was repealed by Acts 1993, ch. 65, § 2. 


Amendments. 

The 2021 amendment substituted “civil jus- 
tice committee of the house of representatives” 
for “judiciary committee of the house of repre- 
sentatives” in (/)(1) and (m). 


Effective Dates. 
Acts 2021, ch. 64, § 1382. March 29, 2021. 


Cross-References. 
Administration of annual educational semi- 


nar of Tennessee state court clerks’ conference, 
§ 18-1-506. 

Orientation and continuing training and edu- 
cation of trial and appellate judges, § 16-3-502. 


Rule Reference. 
This section is referred to in Tenn. Sup. Ct. R. 
11, §\ TL. 


Law Reviews. 

The Tennessee Court System — Supreme 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 191. 


Attorney General Opinions. 

The Tennessee supreme court has the author- 
ity to require general sessions courts to collect 
and report statistical and other data to the 
administrative office of the courts concerning 
filing and disposition of driving while intoxi- 
cated cases and to make such information 
available to the department of safety or to any 
other department or agency of state govern- 
ment, OAG 01-054, 2001 Tenn. AG LEXIS 46 
(4/9/01). 


NOTES TO DECISIONS 


Analysis 


1. Contract of Employment. 
2. Court Personnel. 


1. Contract of Employment. 

Inclusion of funds in the Tennessee Judicial 
Department’s budget for the purpose of com- 
pensating trial judge secretarial assistants 
does not give rise to an implied annual contract 
of employment for any particular trial judge 


secretarial assistant; moreover, the role of the 
Administrative Office of the Courts (AOC) in 
performing human resources functions for the 
Judicial Department does not give rise to im- 
plied contracts between the AOC and Judicial 
Department employees. Moore-Pennoyer v. 
State, 515 S.W.3d 271, 2017 Tenn. LEXIS 184 
(Tenn. Mar. 28, 2017). 


2. Court Personnel. 
Despite the many critically important func- 
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tions it provides the Judicial Department, the sides in the trial judge. Moore-Pennoyer v. 
Administrative Office of the Courts is not au- State, 515 S.W.3d 271, 2017 Tenn. LEXIS 184 
thorized to hire, supervise, or remove a trial (Tenn. Mar. 28, 2017). 

judge’s secretarial assistant; this authority re- 


16-3-804. Personnel — Law practice barred. 


(a) The administrative director of the courts shall, subject to the approval of 
the supreme court, appoint and fix the compensation of assistants, clerical 
staff, or other employees that are necessary to enable the administrative 
director to perform the duties of the administrative office of the courts. 

(b) Neither the administrative director of the courts nor any employee of the 
state court system shall, during the term of office or employment, directly or 
indirectly engage in the practice of law in any of the courts of this state. 
Nothing in this subsection (b) or any other law shall be construed to prohibit 
personnel described in this section from providing pro bono legal services 
through an organized program of pro bono legal services that receives funding 
pursuant to § 16-3-808 and that provides professional liability insurance for 
losses sustained by clients of lawyers participating in the program. 

(c)(1) Prior to a person’s employment with the administrative office of the 
courts, the administrative director of the courts is authorized to obtain a 
criminal history background check to be conducted by the Tennessee bureau 
of investigation and the federal bureau of investigation. Background checks 
must include fingerprint checks against state and federal criminal records 
maintained by the Tennessee bureau of investigation and the federal bureau 
of investigation. 

(2) The administrative director of the courts may establish the job titles or 
classifications to which the requirements of this subsection (c) apply. 
Nothing in this subsection (c) supersedes any mandatory fingerprint-based 
criminal history background requirements that may be applicable for any 
person who is seeking employment in a position subject to licensure, 
approval, or certification by any state program or agency. 

(3) The administrative office of the courts shall pay the Tennessee bureau 
of investigation or the federal bureau of investigation, as appropriate, for 
any costs the bureaus incur when conducting the investigations of appli- 
cants. 


History. 1963, ch. 86, §§ 1-5; 1965, ch. 214, § 1; T.C.A. 
Acts 1993, ch. 65, § 2; 2009, ch. 7,§ 3;2017, §§ 16-325 — 16-329; Acts 1984, ch. 931, § 24; 
ch. 104, § 1. 1992, ch. 651, § 1; 1992, ch. 896, § 1) concern- 


Compiler’s Notes ing the executive secretary to the supreme 
Former part 8, §§ 16-3-801 — 16-3-805 (Acts Court, was repealed by Acts 1993, ch. 65, § 2. 


16-3-805. Office, equipment, and supplies. 


The administrative director of the courts shall be provided with suitable 
office space and with all office equipment and supplies necessary to perform the 
duties and functions of the office. 


History. Compiler’s Notes. 
Acts 1993, ch. 65, § 2. Former part 8, §§ 16-3-801 — 16-3-805 (Acts 
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1963, ch. 86, §§ 1-5; 1965, ch. 214, § 1; T.C.A. ing the executive secretary to the supreme 
§§ 16-325 — 16-329; Acts 1984, ch. 931, § 24; court, was repealed by Acts 1993, ch. 65, § 2. 
1992, ch. 651, § 1; 1992, ch. 896, § 1) concern- 


16-3-806. Appropriation of funds for special personnel assigned to 
capital sentence costs. 


All funds appropriated solely to employ, contract with or reassign personnel 
for the purpose of providing prompt and fair adjudication of post-conviction 
proceedings in capital sentence cases shall be appropriated to the administra- 
tive director of the courts to be allocated to, and pursuant to standards 
established by agreement of, the chief justice, the attorney general and 
reporter, the executive director of the conference of district attorneys general 
and the executive director of the conference of district public defenders. In 
addition, funds may be allocated and grants given to the offices of public 
defenders in Shelby and Davidson counties. Notice of intended allocations 
shall be given to the commissioner of finance and administration. 


History. District attorney general, hiring of special 
Acts 1993, ch. 472, § 5; 1996, ch. 610, § 4; personnel, § 8-7-111. 
1996, ch. 996, § 2. District public defender, hiring of special per- 


Cross-References. sonmel,SS21de111. fa 
Attorney general and reporter, hiring of spe- Supreme court, hiring of special personnel, 
cial personnel, § 8-6-111. § 16-3-212. 


16-3-807. Tennessee judicial information system fund. 


(a) The state treasurer is authorized and directed to establish within the 
general fund the Tennessee judicial information system fund, as a restricted 
revolving account in the state treasury. 

(b) The source of funding for this account shall be judicial branch appro- 
priations made in the general appropriations act and unexpended funds 
carried forward in accordance with subsection (d). 

(c) The funds for the Tennessee judicial information system established by 
this section may be invested by the state treasurer pursuant to policy 
guidelines, established by resolution of the funding board, created by § 9-9- 
101. The funding board shall establish the policy guidelines for the investment 
of the Tennessee judicial information system fund in a manner that is lawful 
for investment of state funds. All interest or other earnings shall be added to 
the corpus of the fund and shall remain a part of the fund. 

(d) Any unencumbered or unexpended balance of this account at the end of 
the fiscal year shall not revert to the general fund but shall be carried forward 
until expended in accordance with this section. 

(e) The balance of the fund shall be used for the acquisition of equipment, 
software, supplies, personnel, services and other costs incidental to the 
acquisition, development, operation and administration of information ser- 
vices, telecommunications, systems, software, supplies and equipment, includ- 
ing the payment of principal and interest on items paid in installments. 


History. 
Acts 1994, ch. 1005, § 5. 
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16-3-808. Funds for civil legal representation of indigents. 


(a) The state treasurer is authorized and directed to establish within the 
general fund a fund known as the civil legal representation of indigents fund. 

(b) The source of funding for this fund shall be the revenue derived from the 
litigation tax levied pursuant to § 67-4-602(g). The revenue shall be collected 
in accordance with § 67-4-603, deposited to the civil legal representation of 
indigents fund as provided by law, and invested for the benefit of the fund 
pursuant to § 9-4-603. Moneys in the fund shall not revert to the general fund 
of the state, but shall remain available and are appropriated exclusively for 
providing legal representation of poor persons in civil matters. 

(c) Moneys in the civil legal representation of indigents fund shall be 
annually allocated and expended to provide legal representation to poor 
persons in the state in civil matters in the manner determined by the supreme 
court, including in accordance with any rules and policies adopted by the 
supreme court for such purpose; provided, that no moneys allocated from this 
fund shall be expended for class-action lawsuits. The supreme court may 
designate not-for-profit organizations that ordinarily render or finance legal 
services to poor persons in civil matters to receive or administer the distribu- 
tion of allocated funds. The supreme court shall make a conscious effort in the 
allocation of funds and in the adoption of any implementing rules and policies 
to cause the moneys in the civil legal representation of indigents fund to be 
expended for the benefit of indigent clients in all ninety-five (95) counties of the 
state on a poverty population basis. 

(d) The administrative office of the courts shall appoint a five-member 
advisory panel to facilitate communication and joint activities among grantees 
of the civil legal representation of indigents fund. The administrative office of 
the courts shall appoint panel members as follows: 

(1) One (1) member shall be appointed from lists of nominees submitted 
by bar associations whose membership primarily consists of minority 
attorneys; 

(2) One (1) member shall be appointed from a list of nominees submitted 
by the Tennessee Bar Association; 

(3) One (1) member shall be appointed from a list of nominees submitted 
by the Tennessee Trial Lawyers Association; 

(4) One (1) member shall be appointed from a list of nominees submitted 
by the Tennessee conference on social welfare; and 

(5) One (1) member shall be appointed from a list of nominees submitted 
by the state court clerks conference. 


History. 
Acts 1995, ch. 550, § 2; 1999, ch. 502, § 3. 


Cross-References. 
Tennessee voluntary fund for indigent civil 
representation, § 16-3-821. 
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16-3-809. State law libraries — Control and supervision — Powers — 
Expenditures. 


(a) The administrative office of the courts shall have control and supervision 
of the existing state law libraries at Nashville, Knoxville, and Jackson. The 
office’s powers include, but are not limited to, the following: 

(1) The power to employ necessary personnel, either full or part time, and 
to fix their compensation; 

(2) The power to purchase or otherwise acquire books, furniture, supplies, 
and all other necessary equipment, including the power to dispose of by sale, 
exchange, gift or otherwise, books and equipment, whenever in the judgment 
of the office it is deemed advisable; 

(3) The power to make and enforce all necessary rules for the manage- 
ment and operation of the libraries; and 

(4) The power to exchange the Tennessee Reports, the Tennessee Appeals 
Reports, Acts, and codes for the reports, acts, and codes of other jurisdictions, 
and the Tennessee Reports, the Tennessee Appeals Reports, Acts, and codes 
available for exchange under present and future laws shall be at the disposal 
of the office for such purpose. 

(b) All expenditures made by the office pursuant to this section shall be 
within the limits of the amounts appropriated by the general assembly; 
provided, that the office has the authority to allocate amounts necessary for the 
operation and maintenance of each library among the libraries as it deems to 
be in the best interest of each library, but within the limits of the entire 
appropriation. 


History. 2012, ch. 578, § 2; terminated by Acts 2014, ch. 
Acts 2016, ch. 619, § 3. 499, § 2, effective February 28, 2014) con- 


EP erpiers Notes. cerned the judicial information system advisory 


Former § 16-3-809 (Acts 1998, ch. 686, § 1;  Cmmuttee. 


16-3-810. Dismissal of defendant upon completion of diversion pro- 
gram—Creation of form. 


The administrative office of the courts, in consultation with the Tennessee 
bureau of investigation and the Tennessee court clerks association, shall devise 
a standard form, or revise the existing uniform judgment document promul- 
gated pursuant to Tenn. Sup. Ct. R. 17, for use by judges when ordering the 
dismissal of charges against a defendant following the successful completion of 
a diversion program under title 40, chapter 15 or § 40-35-313, or the 
expunction of a defendant’s public records following the dismissal of charges 
against the defendant. The suggested order shall include a place for all 
information the courts are required to send to the Tennessee bureau of 
investigation pursuant to §§ 40-15-105(e), 40-32-101(d) and 40-35-313(c) for 
entry into the bureau’s expunged criminal offender and pretrial diversion 
database. Upon completion of the design of the form or revised uniform 
judgment document, the administrative office of the courts shall recommend to 
the supreme court that it promulgate a rule requiring the use of the form or 
revised uniform judgment document for the purposes provided in this section. 
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History. 
Acts 1998, ch. 1099, § 12. 


16-3-811. [Reserved.] 


16-3-812. Providing information regarding case disposition, compli- 
ance with reporting information and reports made by AOC 
regarding auditing compliance and accuracy of required 
reports. 


(a) The administrative office of the courts (AOC) shall be responsible for 
making available to the Tennessee bureau of investigation in a mutually 
agreeable form all information the AOC receives from the various courts 
regarding disposition of cases. 

(b) The AOC shall be responsible for making available, upon request, to the 
Tennessee bureau of investigation in a mutually agreeable form all informa- 
tion the AOC receives from the various courts regarding compliance with the 
reporting requirements of §§ 16-10-2138, 16-11-206, 16-15-3038, 16-16-120 and 
reports made by the AOC pursuant to § 16-1-117(a)(6)(B) for purposes of 
auditing compliance and accuracy of the required reports. 


History. 
Acts 1999, ch. 495, § 1; 2018, ch. 300, § 2. 


16-3-813. Credentialed court interpreter. 


(a) Any person seeking to become a credentialed court interpreter for 
spoken foreign languages pursuant to any rules that may be promulgated by 
the supreme court shall be required to supply a fingerprint sample and submit 
to a criminal history records check conducted by the Tennessee bureau of 
investigation pursuant to § 38-6-109, the federal bureau of investigation, 
other law enforcement agency or any other legally authorized entity. In 
addition to the fee required by § 38-6-109, the sheriff or any other law 
enforcement agency may assess a fee of up to ten dollars ($10.00) for costs 
incurred in complying with this section. Any fees assessed in the criminal 
background records check process are the responsibility of the person seeking 
to be credentialed as a court interpreter of spoken foreign languages. 

(b) The administrative office of the courts (AOC) shall create and maintain 
a registry of those persons credentialed as court interpreters of spoken foreign 
languages and shall post the registry on the website maintained by the AOC. 


History. 
Acts 2002, ch. 494, § 1; 2004, ch. 755, § 1. 


16-3-814. Short title. 


Sections 16-3-814 — 16-3-820 shall be known and may be cited as the 
“Integrated Criminal Justice Act of 2006.” 


History. 
Acts 2006, ch. 917, § 1. 


87 SUPREME COURT 16-3-817 


16-3-815. Creation of the integrated criminal justice steering commit- 
tee — Purpose. 


There is created an integrated criminal justice steering committee, which 
shall be administratively attached to the administrative office of the courts. 
The purpose of the integrated criminal justice steering committee is to provide 
the governmental and technical information systems infrastructure necessary 
for accomplishing state and local government public safety and justice func- 
tions in the most effective manner, by appropriately and efficiently sharing 
criminal justice and juvenile justice information among law enforcement 
agencies, judicial agencies, corrections agencies, executive agencies and politi- 
cal subdivisions. 


History. mittee, created by this section, terminates June 
Acts 2006, ch. 917, § 1; 2013, ch. 97, § 1. 30, 2026. See §§ 4-29-112, 4-29-247. 


Compiler’s Notes. 
The integrated criminal justice steering com- 


16-3-816. Duties of the committee. 


It is the duty of the integrated criminal justice steering committee to 
facilitate the development of cost-effective, integrated justice information 
systems that maximize standardization of information and communications 
technology across the state’s justice and justice-affiliated agencies. It is further 
the duty of the committee to provide the leadership, strategy, mission, vision, 
goals, decision-making structure and accountability processes for the inte- 
grated criminal justice system. 


History. 
Acts 2006, ch. 917, § 1. 


16-3-817. Goals of the integrated criminal justice system. 


Any integrated criminal justice system developed through the facilitation of 
the committee shall: 

(1) Increase public safety and improve national security; 

(2) Minimize the threat and risk of injury to specific individuals; 

(3) Minimize the threat and risk of injury to law enforcement and other 
first responder personnel; 

(4) Minimize the threat and risk of damage to real or personal property; 

(5) Protect individual civil rights, civil liberties, privacy rights and other 
protected interests; 

(6) Protect the integrity of the criminal investigatory, criminal intelli- 
gence and justice system processes and information; 

(7) Minimize reluctance of individuals or groups to use or cooperate with 
the justice system; 

(8) Support the role of the justice system in society; 

(9) Promote governmental legitimacy and accountability; 

(10) Not unduly burden the ongoing business of the justice system; and 

(11) Make the most effective use of public resources allocated to justice 
agencies. 
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History. 
Acts 2006, ch. 917, § 1. 


16-3-818. Membership of steering committee — Advisory committee 
appointments — Policies and procedures. 


(a) The membership of the steering committee shall consist of: 

(1) Director of the office of criminal justice programs or a designee; 

(2) President of the Tennessee sheriffs association or a designee; 

(3) President of the Tennessee association of chiefs of police or a designee; 

(4) Executive director of the Tennessee district attorneys general confer- 
ence or a designee; 

(5) Executive director of the Tennessee district public defenders confer- 
ence or a designee; 

(6) Commissioner of correction or a designee; 

(7) Chair of the board of parole or a designee; 

(8) President of the Tennessee court clerks association or a designee; 

(9) One (1) member of each body of the general assembly to be appointed 
by the respective speakers of the house of representatives and the senate; 

(10) Attorney general and reporter or a designee; 

(11) Tennessee chief information officer or a designee; 

(12) Director of the Tennessee bureau of investigation or a designee; 

(13) Commissioner of safety or a designee; 

(14) Director of the Tennessee office of homeland security or a designee; 

(15) Director of the administrative office of the courts or a designee; 

(16) Chief justice of the Tennessee supreme court or a designee; 

(17) Deputy commissioner of the juvenile justice division of the depart- 
ment of children’s services or a designee; 

(18) Director of the Tennessee emergency management agency or a 
designee; and 

(19) Director of the governor’s highway safety office or a designee. 

(b) The steering committee may appoint advisory council members from 
time to time. Advisory members may represent entities, including, but not 
limited to: 

(1) Municipal judges conference; 

(2) Tennessee bar association; 

(3) Tennessee county services association; 

(4) Governor’s office and lay members appointed by the governor; 
(5) Commission on children and youth; 

(6) Council of juvenile and family court judges; 

(7) Tennessee emergency communications division; 
(8) Department of revenue; 

(9) Department of commerce and insurance; 

(10) Tennessee fireman’s association; and 

(11) Alcoholic beverage commission. 

(c) The steering committee may establish policies and procedures relative to 
membership and operations of the steering committee on issues, including, but 
not limited to, election and terms of officers, voting privileges, establishment of 
subcommittees, cessation of membership on the steering committee and other 
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operational issues as may be necessary to the efficient and effective operation 
of the steering committee. 


History. 
Acts 2006, ch. 917, § 1. 


16-3-819. Compensation. 


The members of the steering committee, advisory council and subcommittees 
shall serve without compensation, but shall be eligible for reimbursement for 
travel expenses in accordance with the comprehensive travel regulations as 
promulgated by the department of finance and administration and approved 
by the attorney general and reporter. 


History. 
Acts 2006, ch. 917, § 1. 


16-3-820. Hiring of personnel to manage integrated criminal justice 
projects. 


The administrative office of the courts (AOC) shall be empowered to hire 
personnel to manage integrated criminal justice projects and to be responsible 
for day-to-day operations. In making the personnel decisions, the director of 
the AOC shall consult with the steering committee. 


History. 
mets 2006, ch, 917,971; 


16-3-821. Tennessee voluntary fund for indigent civil representation. 


(a) This section shall be known and may be cited as the “Tennessee 
voluntary fund for indigent civil representation.” 

(b)(1) There is established in the state treasury a separate account known 
as the Tennessee voluntary fund for indigent civil representation. It is the 
intent of the general assembly that this fund be used to provide supplemen- 
tal funding for the provision of civil legal representation for indigents. 
Distribution of the fund as provided in this section shall be administered by 
the administrative office of the courts (AOC). 

(2) Contributions to the Tennessee voluntary fund for indigent civil 
representation are voluntary and this section shall not be construed to 
require an appropriation from the general fund to establish, maintain, 
operate, or disburse money from the fund, if done in accordance with this 
section. 

(c) The Tennessee voluntary fund for indigent civil representation is autho- 
rized to receive contributions from the following sources: 

(1) The unpaid residuals from settlements or awards in class action 
litigation in both state and federal courts; provided, that the litigation has 
been certified as a class action under Tenn. R. Civ. P. 23 or Rule 23 of the 
federal rules of civil procedure; 

(2) Awards from other actions in a state or federal court, when specifically 
designated by the judges in those actions; 

(3) Monetary settlements, whether through mediation, arbitration or 
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otherwise, when so designated by a party authorized to do so; 

(4) Gifts, contributions, bequests, donations, devises and grants from any 
legal and appropriate source to effectuate the purpose of the fund. If these 
contributions to the fund are not in the form of money or other negotiable 
instrument, any income, rents or proceeds generated from the items con- 
tributed shall be deposited into the fund; and 

(5) Any other legitimate funding source that is now available or may in 
the future become available. 

(d) Amounts remaining in the fund at the end of the fiscal year shall not 
revert to the general fund, but shall remain available for use as provided in 
this section. Moneys in the fund shall be invested by the state treasurer 
pursuant to title 9, chapter 4, part 6, for the sole benefit of the fund. 

(e) Any cost associated with the Tennessee voluntary fund for indigent civil 
representation shall be paid for by the proceeds of this fund. 

(f) When the corpus of the Tennessee voluntary fund for indigent civil 
representation reaches or exceeds one million dollars ($1,000,000), the interest 
on the corpus shall be distributed in accordance with § 67-4-806(2). 

(g)(1) The AOC and the Tennessee Alliance for Legal Services may make the 

judiciary and legal profession aware of and promote the existence and 

purpose of this fund. 

(2) The Tennessee Alliance for Legal Services may also make any mate- 
rials explaining and promoting the fund available to charitable or philan- 
thropic foundations and other groups or persons who might be interested in 
contributing to the fund. 

(h) Nothing in this section shall be construed to repeal or affect the 
operation of the civil legal representation of indigents fund created in § 16-3- 
808. It is the intent of the general assembly that the two (2) funds remain 
distinct and separate methods to achieve the same goal of providing quality 
legal representation to indigents in civil actions. 


History. 
Acts 2006, ch. 589, § 1. 


PART 9 
PRIVATE PROBATION SERVICES COUNCIL 


16-3-901. Creation. 


There is created the private probation services council. 


History. ated by this section, terminates June 30, 2025. 
Acts 1998, ch. 1067, § 2. See §§ 4-29-112, 4-29-246. 

Compiler’s Notes. 
The private probation services council, cre- 


16-3-902. Purpose. 


The purpose of the council is to ensure that uniform professional and 
contract standards are practiced and maintained by private corporations, 
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enterprises and entities engaged in rendering general misdemeanor probation 
supervision, counseling and collection services to the courts. 


History. 
Acts 1998, ch. 1067, § 3. 


16-3-903. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Council” means the private probation services council; 

(2) “Governing authority” means the elected body of any county, munici- 
pality or metropolitan government with statutory power to enter into 
written contracts with corporations, enterprises or entities to provide public 
services; and 

(3) “Private entity” means a privately owned and operated corporation, 
enterprise or entity that contracts to provide general probation supervision, 
counseling or collection services for persons convicted of a misdemeanor and 
placed on probation. , 


History. 
Acts 1998, ch. 1067, § 4. 


16-3-904. Attachment to appropriate state entity. 


The commissioner of finance and administration shall attach the council to 
the appropriate state entity for administrative purposes. 


History. 
Acts 1998, ch. 1067, § 5. 


16-3-905. Membership. 


(a) The council shall consist of the following seven (7) voting members: 
(1) Four (4) members who shall be appointed to serve for four-year terms 
as follows: 

(A) One (1) criminal court judge who shall be appointed by the presi- 
dent of the Tennessee judicial conference, representing a judicial district 
within which one (1) or more private entities provide probation services; 
and 

(B) Three (3) general sessions court judges who shall be appointed by 
the president of the Tennessee general sessions judges conference, repre- 
senting counties within which one (1) or more private entities provide 
probation services; and 
(2) Three (3) members who shall be appointed by the governor to serve 

four-year terms as follows: 
(A) One (1) publicly employed probation officer; 

(B) One (1) private probation officer or individual with expertise in 
private probation service by virtue of training or employment; and 

(C) One (1) county commissioner. 

(b) Subsequent vacancies on the council shall be filled in the same manner 
as initially filled. 


16-3-906 


History. 
Acts 1998, ch. 1067, § 6; 2007, ch. 149, § 1. 


16-3-906. Officers. 
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The council shall annually elect from its membership a chair, vice chair and 


other officers as deemed expedient. 


History. 
Acts 1998, ch. 1067, § 7. 


16-3-907. Staff. 


The state entity to which the council is attached for administrative purposes 
shall provide staff services for the council. 


History. 
Acts 1998, ch. 1067, § 8. 


16-3-908. Meetings. 


The council shall meet at such times and places as necessary and convenient. 


History. 
Acts 1998, ch. 1067, § 9; 2012, ch. 986, § 11. 


Compiler’s Notes. 

Acts 2012, ch. 986, § 48 provided that all 
rules, regulations, orders, and decisions here- 
tofore issued or promulgated by any of the 
boards or commissions, which the act termi- 


nates or merges into another board or commis- 


sion, shall remain in full force and effect. In the 
case of the boards or commissions that are 
merged with another board or commission by 
the act, all final rules, regulations, orders, and 
decisions together with any matters that are 
pending on October 1, 2012, shall hereafter be 
administered, enforced, modified, or rescinded 
in accordance with the law applicable to the 
continuing board or commission. 


16-3-909. Duties of council — Fingerprint sample and criminal history 
records check — Reinstatement of license — Promulgation 
of rules and regulations. 


(a) The purpose of the council is to ensure that uniform professional and 
contract standards are practiced and maintained by private corporations, 
enterprises and entities rendering general misdemeanor probation supervi- 
sion, counseling and collection services to the courts. To such end, the council 


shall: 


(1) Provide oversight of private entities; 
(2) Promulgate uniform professional standards and uniform contract 


standards for private entities; 


(3) Establish forty (40) hours of orientation for new private probation 
officers and eight (8) hours of annual continuing education; 

(4) Promulgate rules and regulations regarding noncompliance with the 
uniform professional standards and uniform contract standards; 

(5) Promulgate rules and regulations requiring periodic registration of all 


private entities; and 


(6) Publish an annual summary report. 


(b) The council: 


(1) May reinstate a license upon the payment of a renewal fee, as set by 


the council; and 
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(2) Shall establish a late renewal fee, to be equal to twenty-five percent 
(25%) of the registration fee. 

(c) All rules and regulations promulgated pursuant to subsection (a) shall be 
promulgated in accordance with the Uniform Administrative Procedures Act, 
compiled in title 4, chapter 5. 

(d)(1) All private probation officers to be employed by entities providing 

private probation services pursuant to this part shall: 

(A) Be required to supply a fingerprint sample and submit to a criminal 
history records check to be conducted by the Tennessee bureau of inves- 
tigation (TBI) and the federal bureau of investigation (FBI) or other 
vendor contracted for the same purposes prior to being employed with 
such entities; and 

(B) Agree that the TBI may send to the council information indicating 
the results of the criminal history records check. The results will indicate 
whether the applicant has a criminal conviction that would result in a 
private probation officer being denied employment by such entities. 

(2) The applicant shall pay any reasonable costs incurred by the TBI or 
FBI, or both, in conducting an investigation of an applicant for employment 
as a private probation officer. In lieu of additional criminal history records 
checks for subsequent applications for employment, the applicant may 
submit copies of the applicant’s initial criminal history records check 
documentation and shall not be required to pay any additional costs. 


History. 
Acts 1998, ch. 1067, § 10; 2019, ch. 369, 
§§ 3-5. 


16-3-910. Powers of the council. 


The council has the power: 

(1) To establish fees sufficient to pay the annual expenses of the council; 
and 

(2) In a lawful proceeding under the Uniform Administrative Procedures 
Act, compiled in title 4, chapter 5, assess civil penalties, in accordance with 
rules adopted pursuant to the Uniform Administrative Procedures Act, for 
violations of statutes, rules or orders enforceable by the council. 


History. 
Acts 2004, ch. 665, § 1. 


16-3-911. Probation contracts with private entities. 


No public officer or employee of a governing authority who is involved in 
making or administering a contract with a private entity that is governed by 
the council and that provides probation services may derive any direct benefit 
from the contract. 


History. which enacted this section, shall apply to all 
Acts 2014, ch. 827, § 1. contracts entered into or renewed on or after 
Compiler’s Notes. April 28, 2014. 


Acts 2014, ch. 827, § 2 provided that the act, Pursuant to Article III, Section 18 of the 
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Constitution of Tennessee, Acts 2014, ch. 827 
took effect on April 28, 2014. 


PART 10 


AUTOMATED COURT SYSTEM HARDWARE 
REPLACEMENT LOAN FUND 


16-3-1001. Establishment of special revolving loan fund — Purpose — 
Rules and regulations — Funding. 


(a)(1) There is established within the general fund a special revolving loan 
fund to be known as the automated court system hardware replacement loan 
fund, referred to in this part as the “fund”. The fund is established for the 
purpose of providing interest-free funding for the replacement of computer 
hardware associated with automated court systems that have been imple- 
mented by courts of the state. 

(2) The department of finance and administration shall administer the 
fund and shall adopt rules and regulations for the administration. 

(3) All interest and earnings of the fund shall remain a part of the fund. 

(4) No part of the fund shall revert to the general fund at the end of any 
fiscal year, but shall remain a part of the fund available for expenditure in 
accordance with this part. 

(5) The department shall deposit into the fund all receipts from the 
repayment of loans made pursuant to this part. 

(6) Nothing in this part shall be construed to exclude or prevent future 
appropriations to the fund. 

(b) All counties in which any court has implemented the Tennessee court 
information system (TnCIS), or a court automation system determined by the 
administrative office of the courts (AOC) to be functionally equivalent, are 
eligible to receive loans from the fund to purchase necessary computer 
hardware components in accordance with a hardware replacement schedule 
approved and monitored by the administrative office of the courts. No interest 
expense shall be passed on to the county unless the state issues bonds to 
capitalize all or a portion of the fund. In such case, a reasonable cost of 
issuance may be passed on to the loan recipients. 

(c) When a county requests the department to have the state finance the 
acquisition of replacement hardware for an automated court system, the 
affected clerk, the governing body of the county, and the department shall 
enter into an agreement to be known as the automated court system hardware 
replacement loan agreement, referred to in this part as the “agreement.” The 
comptroller of the treasury must approve any deviations from the require- 
ments outlined in the agreement. The agreement is subject to the following 
requirements: 

(1) The original term of the loan shall be for a period of four (4) years. 
Annual installment payments to the fund shall begin the same year as funds 
are borrowed. The department shall establish an annual payment due date 
of June 1. Notice of the loan agreement, including the annual payment 
schedule, shall be sent to the comptroller of the treasury; 
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(2) All computer hardware purchased by a county under the agreement 
shall be acquired from current state contracts; 

(3) The agreement may contain any other reasonable provisions deemed 
necessary and desirable by the department, the AOC, the comptroller of the 
treasury, the clerk for whom the replacement hardware is being purchased 
or the governing body of the county; 

(4) If a county fails or neglects to pay any of the annual payments 
prescribed, the commissioner of finance and administration shall retain the 
sum necessary for the payment out of any state funds distributable to the 
county in which the state court resides. No statutory requirement that any 
distributable, state collected, locally shared funds shall be used exclusively 
for a designated purpose shall be construed as preventing the commissioner 
from withholding the funds; and 

(5) The state will maintain a lien on any computer hardware purchased 
with moneys borrowed from the fund until the terms and conditions of the 
agreement have been satisfied. 


History. 
Acts 2001, ch. 451, § 2. 


trary, all of the first year’s funding of the act 
shall be from non-state sources and may be 


Compiler’s Notes. 


Acts 2001, ch. 451, § 3 provided that, not- 


from non-state sources, in whole or in part, in 
subsequent years. 


withstanding any provision of law to the con- 


Section 


16-4-101. 
16-4-102. 
16-4-103. 
16-4-104. 
16-4-105. 
16-4-106. 
16-4-107. 
16-4-108. 
16-4-109. 
16-4-110. 
16-4-111. 
16-4-112. 
16-4-113. 
16-4-114. 
16-4-115. 


Establishment. 


CHAPTER 4 
COURT OF APPEALS 


Election and qualifications of judges — Oaths. 
Tenure and compensation of judges. 
Organizational meetings — Rules. 


Presiding judges. 


Clerks and marshals. 


Expenses. 


Jurisdiction — Venue. 
Number of judges necessary to decision. 


Process. 


Effect of judgments. 


Concurrent sessions. 

Sitting in sections — Assignment of judges. 
Transfers between grand divisions. 

Rules of appellate procedure govern. 


16-4-101. Establishment. 


There shall be an appellate court composed of twelve (12) judges, styled the 


court of appeals. 


History. 


Acts 1925, 


ch. 100, § 1; Shan. Supp., 


§ 6325a1; mod. Code 1932, § 10606; Acts 1978, 
ch. 836, § 1; T.C.A. (orig. ed.), § 16-401. 


16-4-102 


Cross-References. 
Power of general assembly to create courts, 
Tenn. Const., art. VI, § 1. 


Law Reviews. 

A Simplified System of Appellate Procedure, 
17 Tenn. L. Rev. 651. 

Appellate Court Voting Rights, 49 Vand. L. 
Rev. 997 (1996). 

Justiciability in Tennessee, Part Three: Tim- 
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ing (Barbara Kritchevsky), 16 Mem. St. U.L. 
Rev. 177 (1986). 

The Tennessee Court of Appeals: How Often 
It Corrects the Trial Courts — and Why, 68 
Tenn. L. Rev. 557 (2001). 


Attorney General Opinions. 
Court of appeals precedent, OAG 07-98, 2007 
Tenn. AG LEXIS 100 (7/3/07). 


NOTES TO DECISIONS 


1. Purpose of Creation of Court. 

The purpose of the creation of an intermedi- 
ate appellate court was to lighten the labors of 
the supreme court by giving to the latter the 
benefit of a finding of facts, in a proper case, by 
the court of appeals on all material issues in 
equity cases. This purpose is demonstrated by 
the legislative history throughout 30 years. 
Hibbett v. Pruitt, 162 Tenn. 285, 36 S.W.2d 897, 
1930 Tenn. LEXIS 89 (1931). 


Trial court erred in holding that intermediate 
appellate judges were subject to retention only 
by the qualified voters of the grand division in 
which the judge resided because the General 
Assembly intend to create one court of appeals 
and not three. Hooker v. Haslam, 382 S.W.3d 
358, 2012 Tenn. App. LEXIS 511 (Tenn. Ct. App. 
July 27, 2012). 


16-4-102. Election and qualifications of judges — Oaths. 


(a) The court of appeals shall be composed of twelve (12) judges, of whom no 
more than four (4) shall be residents of the same grand division of the state. 
Immediately preceding appointment, each judge shall be at least thirty (30) 
years of age, shall have been a resident of the state for at least five (5) 
consecutive years, shall have been a resident of the grand division from which 
the judge is appointed for at least one (1) year, and shall be licensed to practice 
law in this state. For purposes of this subsection (a), “resident” has the same 
meaning as defined in § 2-1-104. 

(b) The oaths of office of the judges of the court of appeals shall be filed and 
entered on the minutes of the court in the particular grand division from which 
the judge has been appointed and confirmed or subsequently elected. The oath 
shall likewise be filed and entered on the records in the office of the secretary 
of state at Nashville. 

(c) The judges of the court of appeals shall be elected by the qualified voters 
of the state in a statewide retention election conducted in accordance with title 
17, chapter 4, part 1. Vacancies on the court of appeals shall be filled by the 
governor in accordance with title 17, chapter 4, part 1. 


History. 

Acts 1925, ch. 100, § 3; Shan. Supp., 
§ 6325a3; mod. Code 1932, § 10607; Acts 1978, 
ch. 836, § 2; T.C.A. (orig. ed.), § 16-402; Acts 
2016, ch. 528, § 4. 


Grand divisions, title 4, ch. 1, part 2. 

Impeachment of judges or chancellors, title 8, 
ch. 46. 

Vacancies in office, § 17-1-301. 


Law Reviews. 


Compiler’s Notes. 

For the Preamble to the act concerning an 
orderly procedure for the appointment, confir- 
mation, and retention of appellate court judges 
as required by Tennessee Constitution, Article 
VI, Section 3, please refer to Acts 2016, ch. 528. 


Cross-References. 
Filling of vacancy in office, § 8-48-109. 


The Tennessee Court System — Court of 
Appeals (Frederic S. Le Clercq), 8 Mem. St. 
U.L. Rev. 219. 


Attorney General Opinions. 

Factors used to determine residency status, 
OAG 95-019, 1995 Tenn. AG LEXIS 19 
(3/27/95). 
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NOTES TO DECISIONS 


1. Residency Requirements. 

Statutes creating the intermediate courts of 
appeal distinguish between a residency re- 
quirement for a candidate for office and resi- 
dence of voters for purposes of voting in exactly 
the same way as does the Constitution in es- 
tablishing the Supreme Court; in both in- 
stances, a judicial candidate can be required to 
live in a certain geographic area as a qualifica- 
tion for office, but still be elected statewide 
without regard to geographic area in which the 
qualified voters reside. Hooker v. Haslam, 437 
S.W.3d 409, 2014 Tenn. LEXIS 934 (Tenn. Apr. 
23, 2014). 

Since judges of intermediate appellate courts 
are not assigned to any district or circuit, 
voting by district or circuit is not required, and 
this is in no way changed by the requirement 
that no more than four of the 12 judges on each 
intermediate appellate court may reside in any 
one of three grand divisions of Tennessee; a 


district is a political subdivision, and while a 
district usually connotes a subunit of a county 
and may be subject to reconfiguration, a grand 
division refers to one of three permanently 
defined, large umbrella units, each composed of 
many counties and districts, and a grand divi- 
sion is not a district within the meaning of the 
Constitution. Hooker v. Haslam, 437 S.W.3d 
409, 2014 Tenn. LEXIS 934 (Tenn. Apr. 28, 
2014). 

Even if a grand division were deemed to be a 
district, the statutory limitation on residence 
by grand division would still be irrelevant, 
since the judges of the intermediate appellate 
courts are not assigned to any grand division; 
the statutory residence requirement by grand 
division is merely a limiting qualification for 
the office of intermediate appellate judge, and it 
is not a limitation on voting. Hooker v. Haslam, 
437 S.W.3d 409, 2014 Tenn. LEXIS 934 (Tenn. 
Apr. 23, 2014). 


16-4-103. Tenure and compensation of judges. 


The tenure of office is eight (8) years, and the judges shall receive compen- 


sation as fixed in § 8-23-1083. 


History. 


Acts 1925, ch. 100, § 3; Shan. Supp., 


§ 6325a3; mod. Code 1932, § 10608; T.C.A. 
(orig. ed.), § 16-403. 


16-4-104. Organizational meetings — Rules. 


At the first meeting of the court after the regular judicial election, the 
members of the court shall choose the presiding judge of the court of appeals 
and adopt rules of practice; and the presiding judge shall, on the request of a 
majority of the members, call meetings thereafter for the purpose of reconsid- 


ering or revising the rules. 


History. 

Acts 1925, ch. 100, § 7; Shan. Supp., 
§ 6325a7; Code 1932, § 10615; T.C.A. (orig. 
ed.), § 16-404. 


16-4-105. Presiding judges. 


Rule Reference. 

This section is referred to in the Internal 
Operating Procedures of the Tennessee Court of 
Appeals. 


The entire court shall have one (1) presiding judge, chosen by the members 
of the court, and, when sitting in sections, each section shall at all times have 
a presiding judge to be chosen by its members. 


History. 


Acts. 1925, ch. 100, § 6; Shan. Supp., 


§ 6325a6; Code 1932, § 10614; T.C.A. (orig. 
ed.), § 16-405. 


NOTES TO DECISIONS 


1. Retention. 
Trial court erred in holding that intermediate 


appellate judges were subject to retention only 
by the qualified voters of the grand division in 
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358, 2012 Tenn. App. LEXIS 511 (Tenn. Ct. App. 
July 27, 2012). 


which the judge resided because the General 
Assembly intend to create one court of appeals 
and not three. Hooker v. Haslam, 382 S.W.3d 


16-4-106. Clerks and marshals. 


The clerks and marshals of the supreme court shall also be the clerks and 
marshals of the court of appeals, and shall perform the same duties and be 
subject to the same liabilities and receive the same compensation as are 


prescribed by law. 


History. 

Acts 1925, ch. 100, § 15; Shan. Supp., 
§ 6325a15; Code 1932, § 10628; T.C.A. (orig. 
ed.), § 16-406. 


Cross-References. 
Law clerks, § 8-23-109. 


16-4-107. Expenses. 


Supreme court clerks, title 18, ch. 3. 


Textbooks. 
Tennessee Jurisprudence, 6 Tenn. Juris., 
Clerks of Court, § 12. 


The expenses of the court of appeals shall be paid out of the state treasury, 
upon the warrant of the commissioner of finance and administration. 


History. 
Acts 1925, ch. 100, § 15; Shan. .Supp., 
§ 6325a15; mod. Code 1932, §§ 153, 10628; 


mod. C. Supp. 1950, § 153; modified; impl. am. 
Acts 1959, ch. 9, § 3; impl. am. Acts 1961, ch. 
97, § 3; T.C.A. (orig. ed.), § 16-407. 


16-4-108. Jurisdiction — Venue. 


(a)(1) The jurisdiction of the court of appeals is appellate only, and extends 
to all civil cases except workers’ compensation cases and appeals pursuant to 
§ 37-10-304(g). 

(2) All cases within the jurisdiction conferred on the court of appeals 
shall, for purposes of review, be taken directly to the court of appeals in the 
division within which the case arose, the eastern division to include 
Hamilton County and the western division to include Shelby County. As to 
all other cases, the exclusive right of removal and review is in the supreme 
court. Any case removed by mistake to the wrong court shall by that court be 
transferred to the court having jurisdiction of the case, direct. 

(b) The court of appeals also has appellate jurisdiction over civil or criminal 
contempt arising out of a civil matter. 


History. 

Acts ©1925,..ch. 9100, £9n10si Shan s.oupp., 
§ 6325a10; Code 1932, § 10618; Acts 1951, ch. 
95; $ 319515 chy 66, S elsel Oi cha 39026. 4s 
T.C.A. (orig. ed.), § 16-408; Acts 1989, ch. 40, 
§ 3;,1989, ch. 147; §,2;:1992, chy 952.3". 


Compiler’s Notes. 

Acts 1989, ch. 40, § 4 provided that any 
action pending on July 1, 1989, shall be main- 
tained under law prior to the 1989 amendment 
by that act until its final disposition. 

Acts 1989, ch. 147, § 12 provided that any 
and all matters filed or pending as of July 1, 
1989, shall be disposed of under prior law. 


Acts 1992, ch. 952, § 15 provided that the 
amendments by that act apply to all matters as 
to which a notice of appeal is filed from and 
after May 1, 1992. 


Cross-References. 

Appeals from Marion County courts, § 16-2- 
101. 

Attorney disciplinary districts, Tenn. R. Sup. 
Ct. 9, 3a: 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
§§ 664, 699. 

Pritchard on Wills and Administration of 
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Estates (4th 
§§ 778, 845. 

Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 
peal and Error, §§ 15-17, 28, 30, 82, 116; 3 
Tenn. Juris., Attorney and Client, § 25; 10 
Tenn. Juris., Ejectment, § 30; 17 Tenn. Juris., 
Jurisdiction, §§ 19, 20; 18 Tenn. Juris., Man- 
damus, § 21. 


ed., Phillips and Robinson), 


Law Reviews. 
A Survey of Civil Procedure in Tennessee— 


16-4-108 


1977, VII. Appellate Review of the Disposition 
(John L. Sobieski, Jr.), 46 Tenn. L. Rev. 366. 


Attorney General Opinions. 

Appeals from grant or denial of order of 
protection, OAG 98-043, 1998 Tenn. AG LEXIS 
43 (2/17/98). 


NOTES TO DECISIONS 


Analysis 


1. Nature of Jurisdiction. 

2. —“All Civil Cases” — Meaning and Con- 
struction. 

3. Method of Trial in Lower Court — Effect. 

4. Matters Not Raised in Lower Court. 

5. Finality of Proceedings in Lower Court. 

6. Contempt Proceedings — Nature. 

7. Disbarment Proceedings. 

8. Constitutional Questions. 

9. Right to Hold Office. 

10. State Revenue. 

11. Mandamus. 

12. Quo Warranto. 

13. Review or Determination of Facts as Affect- 
ing Jurisdiction. 

14. —Effect of Recitation in Decree of Lower 


Court. 
15. —Stipulation of Facts. 
16. ——Stipulation after Trial. 
17. — —Stipulation Supplemented by Proof. 


18. —Mixed Question of Law and Fact. 
19. —Demurrer. 

20. —Construction of Instruments. 

21. Effect of Other Statutes. 

22. Review of Decrees of Court of Appeals. 
23. Transfer of Cases. 

24. —Refusal to Transfer — Relief. 

25. —Retransfers. 

26. Summary Judgment Proceedings. 
27. Revivor of Judgment. 

28. Torts. 


1. Nature of Jurisdiction. 

The court of appeals is one of review and of 
final determination, except on petition for cer- 
tiorari presenting: (1) Errors of law; (2) Errors 
of fact where there is a nonconcurrence be- 
tween the trial court and the court of appeals; 
or (3) Concurrence without any evidence to 
support the conclusion. Bray v. Blue Ridge 
Lumber Co., 154 Tenn. 342, 289 S.W. 504, 1926 
Tenn. LEXIS 131 (1926). 

Jurisdiction of court of appeals is not limited 
to questions of fact only. Gormany v. Ryan, 154 
Tenn. 432, 289 S.W. 497, 1926 Tenn. LEXIS 139 
(1926); Garrett v. Garrett, 156 Tenn. 253, 300 
S.W. 9, 1927 Tenn. LEXIS 109 (1927). 

The powers of the supreme court, under the 
constitution and statutes, are broader than the 


powers conferred on the court of appeals by the 
statutes of its creation. Growers Warehousing 
Corp. v. W. E. Sawyer Tobacco Co., 5 Tenn. App. 
619, — S.W. —, 1927 Tenn. App. LEXIS 101 
(Tenn. Ct. App. 1927). 

Where appeal of will contest was granted to 
all contestants but only one of them perfected 
an appeal, the court of appeals had jurisdiction 
to review the case as fully as if all the contes- 
tants had perfected the appeal granted. Druen 
v. Hudson, 17 Tenn. App. 428, 68 S.W.2d 146, 
1933 Tenn. App. LEXIS 77 (Tenn. Ct. App. 
1933). 

The court of appeals has appellate jurisdic- 
tion only and cannot exercise original jurisdic- 
tion to determine the validity of a client’s agree- 
ment, giving his attorney a lien on a fund for 
services in protecting the fund from claim of 
client’s adversary where the question was not 
presented below. John Weis, Inc. v. Reed, 22 
Tenn. App. 90, 118 S.W.2d 677, 1938 Tenn. App. 
LEXIS 9 (Tenn. Ct. App. 1938). 

The jurisdiction of the court of appeals being 
appellate only, such court only reviews the 
judgment of trial court in disposing of a motion 
for a new trial and not the grounds themselves, 
originally, before they were passed upon by the 
trial judge. Standard Oil Co. v. Naramore, 30 
Tenn. App. 4380, 207 S.W.2d 7, 1947 Tenn. App. 
LEXIS 100 (Tenn. Ct. App. 1947). 

The jurisdiction of the court of appeals is 
appellate only, and the court of appeals can only 
consider such matters as were brought to the 
attention of the chancellor, and acted upon or 
pretermitted by him. Clement v. Nichols, 186 
Tenn. 235, 209 S.W.2d 23, 1948 Tenn. LEXIS 
542 (1948); Loftis v. Stuyvesant Ins. Co., 54 
Tenn. App. 371, 390 S.W.2d 722, 1964 Tenn. 
App. LEXIS 158 (Tenn. Ct. App. 1964). 

Court of appeals can only consider such mat- 
ters as were brought to the attention of the trial 
court and acted upon or permitted by the trial 
court. Irvin v. Binkley, 577 S.W.2d 677, 1978 
Tenn. App. LEXIS 276 (Tenn. Ct. App. 1978). 

The court of appeals has intermediate appel- 
late jurisdiction of appeals from orders relating 
to suits for negligence even though the exis- 
tence or nonexistence of worker’s compensation 
coverage may affect the right to recover for 
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negligence. Hill v. King, 663 S.W.2d 435, 1983 
Tenn. App. LEXIS 650 (Tenn. Ct. App. 1983). 

Judgment awarding a landlord possession of 
the property and for unpaid rent against a 
tenant was affirmed because neither a tran- 
script of the proceedings nor a statement of the 
evidence was filed and the pleadings filed con- 
tained minimal information; without a com- 
plete record or sufficient statement of the evi- 
dence, the appellate court assumed the 
sufficiency of the evidence to support the judg- 
ment pursuant to T.R.A.P. 13(d). The Court of 
Appeals of Tennessee had appellate jurisdiction 
only, and its power to review was limited to 
those factual and legal issues for which an 
adequate legal record had been preserved. Reid 
v. Reid, 388 S.W.3d 292, 2012 Tenn. App. LEXIS 
554 (Tenn. Ct. App. Aug. 9, 2012), appeal de- 
nied, — S.W.3d —, 2012 Tenn. LEXIS 846 
(Tenn. Nov. 20, 2012). 


2. —“All Civil Cases” — Meaning and Con- 
struction. 

The term “all civil cases” does not include 
matters submitted to the juvenile and domestic 
relations courts of Knox County and were not 
intended to give the court of appeals jurisdic- 
tion of appeals coming up from such additional 
tribunals. In re Scalf’s Adoption, 176 Tenn. 581, 
144 S.W.2d 772, 1940 Tenn. LEXIS 104 (1940). 

A prosecution for an act violating a city 
ordinance is a civil, not a criminal proceeding, 
even though such act be denounced by ordi- 
nance as a “misdemeanor” and be also an 
offense against state law so that appeal is to the 
court of appeals unless the case falls within one 
of the exceptions enumerated in this section. 
O’Dell v. Knoxville, 214 Tenn. 237, 379 S.W.2d 
756, 1964 Tenn. LEXIS 469 (1964), overruled, 
City of Chattanooga v. Davis, 54 S.W.3d 248, 
2001 Tenn. LEXIS 635 (Tenn. 2001). 


3. Method of Trial in Lower Court — Ef- 
fect. 

The jurisdiction on appeal as between the 
appellate courts turns on the method of proce- 
dure in the trial court, whether or not the 
issues have been there presented and consid- 
ered by such method as do not call for a consid- 
eration, review or determination of questions of 
fact. Gormany v. Ryan, 154 Tenn. 482, 289 S.W. 
497, 1926 Tenn. LEXIS 139 (1926). 

The respective jurisdictions depend upon the 
method of trial in the lower court, and not upon 
the circumstance that, after appeal, no dis- 
puted fact remains open. Gormany v. Ryan, 154 
Tenn. 432, 289 S.W. 497, 1926 Tenn. LEXIS 139 
(1926); Cumberland Trust Co. v. Bart, 163 
Tenn. 272, 43 S.W.2d 379, 1931 Tenn. LEXIS 
111 (1931); State v. Retail Credit Men’s Ass’n, 
163 Tenn. 450, 43 S.W.2d 918, 1931 Tenn. 
LEXIS 136 (1931); King v. King, 164 Tenn. 666, 
51 S.W.2d 488, 1931 Tenn. LEXIS 67 (1982); 
Lincoln County Bank v. Maddox, 21 Tenn. App. 
648, 114 S.W.2d 821, 1937 Tenn. App. LEXIS 66 
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(Tenn. Ct. App. 1937); Poston v. Aetna Ins. Co., 
183 Tenn. 137, 191 S.W.2d 180, 1945 Tenn. 
LEXIS 283 (1945). 

The jurisdiction of the supreme court is not 
saved by the circumstance that no question of 
fact is involved on the appeal. Jurisdiction on 
appeal depends on the method adopted in the 
trial court, and unless that method precludes a 
determination of the facts in that court, the 
appeal is properly to the court of appeals. 
Garrett v. Garrett, 156 Tenn. 253, 300 S.W. 9, 
1927 Tenn. LEXIS 109 (1927). 

The jurisdiction of the supreme court de- 
pends upon the method adopted in the trial 
court and unless that method precludes a de- 
termination in that court of the facts an appeal 
is properly taken to the court of appeals. Goins 
v. Yowell, 199 Tenn. 167, 285 S.W.2d 135, 1955 
Tenn. LEXIS 441 (1955); Long v. National Bu- 
reau of Casualty Underwriters, 209 Tenn. 435, 
354 S.W.2d 255, 1962 Tenn. LEXIS 374 (1962); 
Bales v. McPhetridge, 209 Tenn. 334, 354 
S.W.2d 60, 1962 Tenn. LEXIS 363 (1962). 

Appellate jurisdiction of civil case in chan- 
cery court in which pleadings presented issues 
of fact to be determined upon proof to be heard 
by the court was in the court of appeals and not 
in the supreme court. State-Wide Sales Finance 
Corp. v. Long, 206 Tenn. 680, 337 S.W.2d 239, 
1960 Tenn. LEXIS 418 (1960). 

Jurisdiction of supreme court extends to all 
cases determined in the trial court on demurrer 
or other method not involving a review of de- 
termination of facts. Long v. National Bureau of 
Casualty Underwriters, 209 Tenn. 485, 354 
S.W.2d 255, 1962 Tenn. LEXIS 374 (1962). 

Where decree of lower court was determined 
by a method not involving a review or determi- 
nation of the facts, appeal was to supreme 
court. Pulaski Lumber Co. v. Harpeth South, 
Inc., 501 S.W.2d 275, 1973 Tenn. LEXIS 533 
(Tenn. 1973). 


4, Matters Not Raised in Lower Court. 

The question of whether an attorney should 
have a lien on funds of the defendant held by 
the court is one of original jurisdiction and is 
therefore not within the jurisdiction of the 
court of appeals which is appellate only. John 
Weis, Inc. v. Reed, 22 Tenn. App. 90, 118 S.W.2d 
677, 1938 Tenn. App. LEXIS 9 (Tenn. Ct. App. 
1938). 

Motion to dismiss appeal involving probate of 
will on ground that some of the proponents who 
were legatees and devisees had failed to give 
bond was denied where matter had not been 
brought to attention of trial court. Gregory v. 
Susong, 185 Tenn. 232, 205 S.W.2d 6, 1947 
Tenn. LEXIS 325 (1947). 

Court of appeals did not commit error in 
refusing to allow complainant to amend origi- 
nal bill after argument by adding party com- 
plainant, since court of appeals can only con- 
sider matters brought to the attention of the 
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trial court. Clement v. Nichols, 186 Tenn. 235, 
209 S.W.2d 23, 1948 Tenn. LEXIS 542 (1948). 

Although the trial judge in a divorce action 
agreed to allow a post-trial deposition which 
became part of the appellate record, the appel- 
late court would not consider the deposition on 
appeal since it was neither presented to nor 
considered by the trial judge. Kinard v. Kinard, 
986 S.W.2d 220, 1998 Tenn. App. LEXIS 543 
(Tenn. Ct. App. 1998), modified, 986 S.W.2d 
220, 1998 Tenn. App. LEXIS 598 (Tenn. Ct. 
App. 1998). 

Tennessee court of appeals erred in remand- 
ing case for discovery concerning allegations of 
misconduct by chancellor and in ordering that 
discovery materials be transmitted to it as a 
supplemental record, where the clear effect of 
the order was that the court of appeals, not the 
trial court, would determine the merits of alle- 
gations, requiring the court of appeals to make 
factual findings based upon the “supplemental 
record,” which determination was an unauthor- 
ized exercise of original jurisdiction; proper 
remedy was for plaintiff to file motion asking 
court of appeals to remand the case to the trial 
court for the filing and adjudication of a motion 
pursuant to Tenn. R. Civ. P. 60. Peck v. Tanner, 
181 S.W.3d 262, 2005 Tenn. LEXIS 579 (Tenn. 
2005). 


5. Finality of Proceedings in Lower Court. 

Supreme court under this section did not 
have jurisdiction to review alleged error of trial 
court in refusing to permit filing of intervening 
petition in controversy over property rights, 
since refusal to allow intervening petition was 
not a final determination of case in trial court. 
Bernard v. Walker, 183 Tenn. 523, 193 S.W.2d 
770, 1946 Tenn. LEXIS 232 (1946). 


6. Contempt Proceedings — Nature. 
Where an appeal in a contempt case does not 
involve a question of guilt, but only the legal 
question of whether the chancery court or the 
court of appeals could exercise the power to 
punish, the appeal lies to the supreme court. 
Collier v. Memphis, 160 Tenn. 500, 26 S.W.2d 
152, 1929 Tenn. LEXIS 125 (1930), superseded 
by statute as stated in, Overnite Transp. Co. v. 
Teamsters Local Union No. 480, — S.W.3d —, 
2005 Tenn. LEXIS 402 (Tenn. May 16, 2005), 
superseded by statute as stated in, Overnite 
Transp. Co. v. Teamsters Local Union No. 480, 
172 S.W.3d 507, 2005 Tenn. LEXIS 550 (Tenn. 
2005), superseded by statute as stated in, Linn 
v. Howard, — S.W.3d —, 2007 Tenn. App. 
LEXIS 52 (Tenn. Ct. App. Jan. 26, 2007). 
Proceedings for punishment for contempt are 
in their nature criminal and, while an appeal to 
the supreme court lies on conviction, no appeal 
lies from an acquittal on the facts. Collier v. 
Memphis, 160 Tenn. 500, 26 S.W.2d 152, 1929 
Tenn. LEXIS 125 (1930), superseded by statute 
as stated in, Overnite Transp. Co. v. Teamsters 
Local Union No. 480, — S.W.3d —, 2005 Tenn. 
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LEXIS 402 (Tenn. May 16, 2005), superseded 
by statute as stated in, Overnite Transp. Co. v. 
Teamsters Local Union No. 480, 172 S.W.3d 
507, 2005 Tenn. LEXIS 550 (Tenn. 2005), su- 
perseded by statute as stated in, Linn v. How- 
ard, — S.W.3d —, 2007 Tenn. App. LEXIS 52 
(Tenn. Ct. App. Jan. 26, 2007). 

On review under T.C.A. § 16-4-108(b), al- 
though civil contempt was properly found 
where a city council took new evidence in a 
zoning case contrary to a trial court’s order, the 
use of a coercive fine was improper because it 
was awarded retroactively prior to the finding 
of contempt; even if the trial court’s decision 
was violative of T.C.A. § 13-7-203, the proper 
avenue was not to disregard it. Flautt & Mann 
v. Council of Memphis, 285 S.W.3d 856, 2008 
Tenn. App. LEXIS 84 (Tenn. Ct. App. Feb. 20, 
2008). 


7. Disbarment Proceedings. 

An appeal from a judgment disbarring a 
lawyer lies to the court of appeals. Thompson v. 
Denman, 164 Tenn. 428, 50 S.W.2d 222, 1931 
Tenn. LEXIS 45 (1932); Memphis & Shelby 
County Bar Ass’n v. Himmelstein, 165 Tenn. 
102, 53 S.W.2d 378, 1931 Tenn. LEXIS 176 
(1932). 

Prior decisions of Tennessee supreme court 
holding that appeal of attorney disciplinary 
proceedings must be taken to court of appeals 
overruled by Tenn. R. Sup. Ct. 9, § 1.3. 


8. Constitutional Questions. 

Whenever good faith constitutional questions 
are involved which may be determinative, al- 
though nonconstitutional questions are also 
presented, the jurisdiction is exclusively in the 
supreme court. Nashville v. Dad’s Auto Acces- 
sories, Inc., 154 Tenn. 194, 285 S.W. 52, 1925 
Tenn. LEXIS 116 (1926), dismissed, Dad’s Auto 
Accessories v. Nashville, 47 S. Ct. 20, 273 U.S. 
770, 71 L. Ed. 883, 1926 U.S. LEXIS 333 (1926); 
Kemp v. Caruthers, 11 Tenn. App. 201, 1930 
Tenn. App. LEXIS 8 (1930). 

Constitutionality of statute relied upon was 
properly questioned for first time on appeal in 
error to court of appeals, and, question being 
debatable, and not frivolous, cause was trans- 
ferred to supreme court. Mattel v. Clark Hard- 
ware Co., 3 Tenn. App. 379, — S.W. —, 1926 
Tenn. App. LEXIS 111 (Tenn. Ct. App. 1926). 

All cases involving constitutional questions 
are appealable to the supreme court only. How- 
ard & Herrin v. Nashville, C. & S. L. R. Co., 3 
Tenn. App. 174, — S.W. —, 1926 Tenn. App. 
LEXIS 84 (Tenn. Ct. App. 1926); State v. Mon- 
day, 7 Tenn. App. 257, 1928 Tenn. App. LEXIS 
37 (1928). 

Where the constitutional question is theoreti- 
cal and wholly insufficient to determine the 
cause on appeal, the court of appeals will have 
jurisdiction. Williams v. Realty Dev. Co., 161 
Tenn. 451, 33 S.W.2d 64, 1930 Tenn. LEXIS 28 
(1930). 
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If an act whose constitutionality is ques- 
tioned may be construed as not applicable to 
the particular case, the constitutional question 
becomes immaterial and the court of appeals 
may exercise jurisdiction. Western Auto. Casu- 
alty Co. v. Burnell, 17 Tenn. App. 687, 71 
S.W.2d 474, 1933 Tenn. App. LEXIS 101 (Tenn. 
Ct. App. 1933). 

The exception as to constitutional questions 
refers to rights dependent upon the constitu- 
tionality of statutes and ordinances, or the 
denial of privileges expressly guaranteed by the 
Constitution and, the constitutional questions 
must be substantial and not incidental to the 
cause of action. Tennessee C. R. Co. v. Pharr, 
183 Tenn. 658, 194 S.W.2d 486, 1946 Tenn. 
LEXIS 249 (1946). 

Mere insistence that there is no evidence 
upon which the public utilities commission 
could base a legal and just conclusion is not 
sufficient to raise a constitutional question as 
to the taking of property without due process, 
and thus bring the case under the exception of 
this section. Tennessee C. R. Co. v. Pharr, 183 
Tenn. 658, 194 S.W.2d 486, 1946 Tenn. LEXIS 
249 (1946). 

Under the statute jurisdiction of constitu- 
tional questions lies exclusively in the supreme 
court, but in order to deprive the court of 
appeals of jurisdiction on that account the con- 
stitutional question must be substantial and 
not incidental. Memphis & Shelby County Bar 
Ass’n v. Aspero, 35 Tenn. App. 9, 242 S.W.2d 
319, 1950 Tenn. App. LEXIS 164 (Tenn. Ct. 
App. 1950), cert. denied, Aspero v. Memphis & 
S. County Bar Asso., 342 U.S. 836, 72 S. Ct. 61, 
96 L. Ed. 632, 1951 U.S. LEXIS 1668 (1951), 
rehearing denied, Aspero v. Memphis & S. 
County Bar Asso., 343 U.S. 989, 72 S. Ct. 1078, 
96 L. Ed. 1375, 1952 U.S. LEXIS 2016 (1952). 

Findings of circuit court on certiorari from 
conservation department that defendant was 
not “hunting” deer with a shotgun under § 51- 
425 (now § 70-4-116) and that §§ 51-707 — 
51-715 (now §§ 70-6-202 — 70-6-206) were 
unconstitutional under state and federal Con- 
stitutions, should be appealed to court of ap- 
peals since fact question is involved. Findlay v. 
Davis, 198 Tenn. 107, 278 S.W.2d 87, 1955 
Tenn. LEXIS 352 (1955). 

If constitutionality of statute is sole determi- 
native question in litigation jurisdiction of ap- 
peal is in supreme court, but where appellee 
questions appellant’s right to attack the act, 
this adds another question to determine and 
court of appeals will resolve the doubt in favor 
of their jurisdiction. Davis v. Allen, 43 Tenn. 
App. 278, 307 S.W.2d 800, 1957 Tenn. App. 
LEXIS 115 (Tenn. Ct. App. 1957). 

Where a number of constitutional questions 
were received concerning a private act divest- 
ing a county judge of juvenile jurisdiction, but 
the case turned on the issue of fact of whether 
or not the quarterly county court had ratified 
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the act by the proper % majority, the court of 
appeals had jurisdiction. Kesterson v. McKee, 
527 S.W.2d 144, 1975 Tenn. App. LEXIS 202 
(Tenn. Ct. App. 1975). 

Jurisdiction of an appeal as of right was 
properly perfected directly to supreme court of 
Tennessee under this section when the sole 
determinative question is one of constitutional 
interpretation and construction. McPherson v. 
Everett, 594 S.W.2d 677, 1980 Tenn. LEXIS 408 
(Tenn. 1980). 


9. Right to Hold Office. 

Where a proceeding is not one between two 
individuals claiming the right to hold a public 
office but is a proceeding wherein the holder of 
an office seeks an injunction against the elec- 
tion of his successor, the right to hold public 
office is only incidentally involved in the deter- 
mination of the question of the right to the 
injunction, and the court of appeals will assume 
jurisdiction. White v. Knight, 34 Tenn. App. 
426, 238 S.W.2d 745, 1950 Tenn. App. LEXIS 
157 (Tenn. Ct. App. 1950). 

A suit to dismiss a public officer for violation 
of § 12-4-101, while it seeks a dismissal from 
public office, does not involve the right to hold 
such office, hence the supreme court does not 
have jurisdiction under this section. Crass v. 
Walls, 194 Tenn. 573, 253 S.W.2d 755, 1952 
Tenn. LEXIS 422 (1952). 


10. State Revenue. 

Question of exemption from taxation, on 
grounds that defendant was an educational 
institution, involved state revenue and the su- 
preme court had appellate jurisdiction of the 
same. State v. Rowan, 171 Tenn. 612, 106 
S.W.2d 861, 1937 Tenn. LEXIS 144 (1937). 

In consolidated tax suits by city, county and 
state where the state revenue was the principal 
matter involved the appellate jurisdiction was 
in the supreme court. State v. Rowan, 171 Tenn. 
612, 106 S.W.2d 861, 1937 Tenn. LEXIS 144 
(1937). 


11. Mandamus. 

While the court of appeals has no appellate 
jurisdiction of cases of mandamus brought up 
from a lower court, it has inherent power to 
grant a writ of mandamus in aid of its own 
jurisdiction, as to compel a trial judge to sign a 
bill of exceptions in a case appealable to that 
court. Hyde v. Dunlap, 3 Tenn. App. 368, —S.W. 
—, 1926 Tenn. App. LEXIS 109 (Tenn. Ct. App. 
1926); Blanton v. Tennessee Cent. Ry., 4 Tenn. 
App. 335, 1926 Tenn. App. LEXIS 189 (1926); 
Stargel v. Stargel, 21 Tenn. App. 193, 107 
S.W.2d 520, 1937 Tenn. App. LEXIS 20 (Tenn. 
Ct. App. 1937). 

Where a case is transferred to the supreme 
court because a constitutional question is in- 
volved, it will consider all questions properly 
raised. Chattanooga Dayton Bus Line v. Bur- 
ney, 160 Tenn. 294, 23 S.W.2d 669, 1929 Tenn. 
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LEXIS 105 (1929); Fonville v. Gregory, 162 
Tenn. 294, 36 S.W.2d 900, 1930 Tenn. LEXIS 90 
(1931). 

Supreme court does not have jurisdiction of 
appeal from decree dismissing a bill for man- 
damus to compel county judge to issue to 
county superintendent of education his war- 
rant for salary alleged to be due, mandamus 
not being proper remedy. State ex rel. Groce v. 
Martin, 155 Tenn. 322, 292 S.W. 451, 1926 
Tenn. LEXIS 51 (1927). 


12. Quo Warranto. 

A suit in the name of the state on relation to 
enjoin a corporation from illegal activities and 
to have the corporation dissolved and its char- 
ter forfeited is in the nature of a quo warranto 
proceeding, the jurisdiction of which on appeal 
is with the supreme court. State v. Retail Credit 
Men’s Ass’n, 163 Tenn. 450, 43 S.W.2d 918, 
1931 Tenn. LEXIS 136 (1931). 

Jurisdiction of an appeal in a case in the 
nature of quo warranto, which has been deter- 
mined by the court of appeals, will be taken by 
the supreme court by certiorari, and the case 
will be disposed of as though directly appealed 
to the supreme court. State v. Retail Credit 
Men’s Ass’n, 163 Tenn. 450, 43 S.W.2d 918, 
1931 Tenn. LEXIS 136 (1931). 


13. Review or Determination of Facts as 
Affecting Jurisdiction. 

The supreme court has jurisdiction of all 
cases which have been finally determined in 
the lower courts on demurrer or other method 
not involving a review or determination of the 
facts, or in which all the facts have been stipu- 
lated, and it may award writs of certiorari and 
supersedeas, where there is no material contro- 
versy over the facts as presented by the plead- 
ings or bill and answer. Cockrill v. Peoples Sav. 
Bank, 155 Tenn. 342, 293 S.W. 996, 1926 Tenn. 
LEXIS 538 (1927). 

Where the pleadings in a cause show that it 
must be finally determined upon issues of fact, 
appellate jurisdiction, in the first instance, is 
with the court of appeals. First Nat'l Bank v. 
Planters’ Nat] Bank, 158 Tenn. 50, 12 S.W.2d 
528, 1928 Tenn. LEXIS 122 (1929). 

Suit testing validity of city ordinance which 
did not involve a review or determination of 
facts was properly appealed directly to supreme 
court. Rutherford v. Nashville, 168 Tenn. 499, 
79 S.W.2d 581, 1934 Tenn. LEXIS 82 (1935). 

Court of appeals is not without jurisdiction to 
review decree of chancery court based upon 
undisputed facts merely because such a review 
would involve only questions of law. Lincoln 
County Bank v. Maddox, 21 Tenn. App. 648, 114 
S.W.2d 821, 1937 Tenn. App. LEXIS 66 (Tenn. 
Ct. App. 1937). 

In view of the language of the act by which 
the court of appeals was created, the supreme 
court does not secure jurisdiction of a direct 
appeal from the lower court by reason of the 
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fact that nothing but a question of law is 
presented on the appeal, and its jurisdiction in 
such cases depends upon the method of trial in 
the lower court. Poston v. Aetna Ins. Co., 183 
Tenn. 137, 191 S.W.2d 180, 1945 Tenn. LEXIS 
283 (1945). 

Where probate judge in determining validity 
of claims against estate, decided their merits on 
the facts without stipulation, court of appeals 
was proper forum for appeal from such deci- 
sion. Sizemore v. Rinehart, 193 Tenn. 475, 246 
S.W.2d 91, 1952 Tenn. LEXIS 313 (1952). 

Where the statute does not expressly cover a 
situation the respective jurisdictions of the su- 
preme court and the court of appeals depend 
upon the method of trial in the lower court and 
unless that method precludes a determination 
of the facts in that court the appeal is properly 
to the court of appeals. Mayor of Jackson v. 
Thomas, 202 Tenn. 26, 302 S.W.2d 56, 1957 
Tenn. LEXIS 358 (1957). 

The jurisdiction on appeal as between the 
supreme court and the court of appeals depends 
on whether or not issues have been presented 
and considered in the lower court by such 
method as calls for a consideration and deter- 
mination of questions of fact and when dis- 
puted questions of fact are involved jurisdiction 
of the appeal is in the court of appeals and not 
the supreme court. Davenport v. Blankenship, 
203 Tenn. 679, 315 S.W.2d 257, 1958 Tenn. 
LEXIS 234 (1958). 

Where question of whether or not statute of 
limitations applied in ejectment suit was deter- 
mined on oral testimony as well as exhibits 
filed with the pleadings, case was determined 
by method calling for determination of disputed 
questions of fact and jurisdiction of appeal was 
in court of appeals and not supreme court. 
Davenport v. Blankenship, 203 Tenn. 679, 315 
S.W.2d 257, 1958 Tenn. LEXIS 234 (1958). 

Case tried before chancellor on pleadings and 
written stipulation of facts came directly to 
supreme court for review. Marler v. Claunch, 
221 Tenn. 693, 480 S.W.2d 452, 1968 Tenn. 
LEXIS 496 (1968). 

Supreme court has jurisdiction to review cir- 
cuit court’s judgment in common law certiorari 
proceeding setting aside denial by commis- 
sioner of insurance and banking (now commis- 
sioner of commerce and insurance) of request of 
insurance companies for rate increase since 
issue does not involve a review or determina- 
tion of the facts. Pack v. Royal-Globe Ins. Cos., 
224 Tenn. 452, 457 S.W.2d 19, 1970 Tenn. 
LEXIS 348 (1970). 

Where no testimony is involved in case con- 
testing validity of zoning ordinance but a large 
part of the evidence in the record consists of 
exhibits which the trial judge is required to 
consider, the case is not decided in the lower 
court “on demurrer or other method not requir- 
ing a review or determination of the facts,” and 
jurisdiction of the appeal is in the court of 
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appeals and not the supreme court. Blanken- 
ship v. Johnson City, 224 Tenn. 593, 459 S.W.2d 
428, 1970 Tenn. LEXIS 360 (1970). 

Jurisdiction on appeal from review by chan- 
cellor of refusal of civil service commission of 
metropolitan government of Nashville and Da- 
vidson Counties to review dismissal of em- 
ployee by metropolitan employee benefit board 
was in supreme court since consideration of 
questions of fact by chancellor on common law 
writ of certiorari was precluded. Culbertson v. 
Metropolitan Government of Nashville & Da- 
vidson County, 483 S.W.2d 716, 1971 Tenn. 
LEXIS 335 (Tenn. 1971). 

On motion for summary judgment trial 
Judge’s determination of whether there is a 
genuine issue as to any material fact when 
done so upon the record as a whole which 
contained evidentiary matters such as deposi- 
tions, affidavits or exhibits was a review or 
determination of facts and an appeal from a 
judgment so entered was proper in the court of 
appeals. Allstate Ins. Co. v. Hartford Acci. & 
Indem. Co., 483 S.W.2d 719, 1972 Tenn. LEXIS 
370 (Tenn. 1972). 


14. —Effect of Recitation in Decree of 
Lower Court. 

When chancellor recites in his final decree 
that he is determining the case on pro confesso 
and depositions, it conclusively appears that he 
was determining the case otherwise than on 
demurrer, and by a method involving a deter- 
mination of the facts, and jurisdiction of appeal 
is in the court of appeals and not the supreme 
court. Poston v. Aetna Ins. Co., 183 Tenn. 137, 
191 S.W.2d 180, 1945 Tenn. LEXIS 283 (1945). 


15. —Stipulation of Facts. 

Where cause was heard in chancery court 
upon agreed stipulations of fact, appeal is di- 
rect to supreme court. Manhattan Sav. Bank & 
Trust Co. v. Bedford, 161 Tenn. 187, 30 S.W.2d 
227, 1929 Tenn. LEXIS 49 (1930). 

An agreement of counsel that certain deposi- 
tions and exhibits should be looked to as show- 
ing or establishing what the facts are does not 
constitute a stipulation of what the facts are, as 
that term is used in this section. Cumberland 
Trust Co. v. Bart, 163 Tenn. 272, 43 S.W.2d 379, 
1931 Tenn. LEXIS 111 (1931). 

Exhibits brought into the record as part of 
the agreed facts or as part of the pleadings were 
not deemed disputed facts. King v. King, 164 
Tenn. 666, 51 S.W.2d 488, 1931 Tenn. LEXIS 67 
(1932). 

The supreme court has jurisdiction of a case 
of stipulated facts, notwithstanding the right 
reserved to counsel, never exercised, to intro- 
duce evidence and the fact that counsel may 
disagree as to the application of undisputed 
facts or inferences therefrom. King v. King, 164 
Tenn. 666, 51 S.W.2d 488, 1931 Tenn. LEXIS 67 
(1932). 
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Where facts were stipulated in action in 
chancery court to recover on builder’s risk 
policy so that appeal should have been to su- 
preme court, supreme court would upon grant- 
ing certiorari dispose of case as though it had 
been appealed directly to that court. Shamrock 
Homebuilders, Inc. v. Cherokee Ins. Co., 225 
Tenn. 236, 466 S.W.2d 204, 1971 Tenn. LEXIS 
298 (1971). 

Although the jurisdiction of the court of ap- 
peals was questionable because all of the facts 
were stipulated, the court ruled on the merits of 
the appeal for expediency with confidence that 
any jurisdictional error would be corrected by 
the supreme court on certiorari. Adams v. 
Swift, 500 S.W.2d 437, 1973 Tenn. App. LEXIS 
281 (Tenn. Ct. App. 1973). 


16. — —Stipulation after Trial. 

Jurisdiction on appeal cannot be deflected or 
conferred by a stipulation or agreement as to 
facts entered into after trial before the chancel- 
lor. Cumberland Trust Co. v. Bart, 163 Tenn. 
272, 43 S.W.2d 379, 1931 Tenn. LEXIS 111 
(1931). 


17. — —Stipulation 
Proof. 

Where a stipulation does not contain all the 
facts, and shows that it does not do so, but that 
additional proof was taken and relied on, the 
appeal lies to the court of appeals. Creasey v. 
Comargo Coal Co., 154 Tenn. 372, 289 S.W. 524, 
1926 Tenn. LEXIS 135 (1926). 

Where the stipulation provides for the con- 
sideration of depositions, and the record also 
contains exhibits introduced and agreed to be 
considered by the chancellor, the appeal lies to 
the court of appeals, though in that court only a 
question of law may stand for determination. 
Cumberland Trust Co. v. Bart, 163 Tenn. 272, 
43 S.W.2d 379, 1931 Tenn. LEXIS 111 (1931). 

The court of appeals has appellate jurisdic- 
tion if the trial court considered evidence not 
stipulated, although questions of law only are 
involved on appeal. Lincoln County Bank v. 
Maddox, 21 Tenn. App. 648, 114 S.W.2d 821, 
1937 Tenn. App. LEXIS 66 (Tenn. Ct. App. 
1937). 


18. —Mixed Question of Law and Fact. 

Where the chancellor has to fix the amount of 
a debt, that incidental or collateral questions 
are presented for his determination, the ruling 
of the chancellor on which may be contended to 
be determinative, such as rulings on exceptions 
to testimony, does not deprive the court of 
appeals of appellate jurisdiction. Gormany v. 
Ryan, 154 Tenn. 432, 289 S.W. 497, 1926 Tenn. 
LEXIS 139 (1926). 

In action on account where setoff is the 
defense and questions of law and fact are in- 
volved, but facts are not stipulated in court 
below, appeal lies to court of appeals. Johnson v. 
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Stuart, 155 Tenn. 618, 299 S.W. 779, 1926 Tenn. 
LEXIS 89 (1927). 

There being no stipulation as to facts, the 
question whether an alleged will was subject to 
probate in this state as one having been pro- 
bated in a foreign country was, in the lower 
court, a mixed question of law and fact, so that 
on appeal jurisdiction was with the court of 
appeals. In re De Franceschi’s Estate, 17 Tenn. 
App. 673, 70 S.W.2d 513, 1933 Tenn. App. 
LEXIS 100 (Tenn. Ct. App. 1933). 


19. —Demurrer. 

Court of appeals does not have jurisdiction of 
appeal from ruling on demurrer. Swing v. Har- 
naday, 1 Tenn. App. 568, — S.W. —, 1925 Tenn. 
App. LEXIS 75 (Tenn. Ct. App. 1925). 

Court of appeals had jurisdiction of proceed- 
ing in chancery court even though demurrer 
based on question of law submitted by one .of 
the defendants was sustained where chancery 
court decided case as against other defendant 
on pro confesso and depositions. Poston v. 
Aetna Ins. Co., 183 Tenn. 137, 191 S.W.2d 180, 
1945 Tenn. LEXIS 283 (1945). 

Where pleading filed as an answer had the 
legal effect of a demurrer and final determina- 
tion of trial court was made thereon, appeal 
was to the supreme court. Smith v. Landsden, 
212 Tenn. 548, 370 S.W.2d 557, 1963 Tenn. 
LEXIS 447 (1963). 

Where petition to set aside county court’s 
order approving administratrix’ settlement of 
estate was dismissed on answer treated as 
demurrer going to legal sufficiency of petition 
and parties consented to appeal direct to su- 
preme court, supreme court had jurisdiction of 
the appeal. In re Estate of Williams, 213 Tenn. 
707, 378 S.W.2d 775, 1964 Tenn. LEXIS 439 
(1964). 

Jurisdiction to act on petition for certiorari 
seeking review of chancellor’s decision denying 
appeal from order sustaining demurrer to cross 
bill and sustaining motion to dismiss cross bill 
lay with supreme court. Foster v. First Nat'l 
Bank, 221 Tenn. 688, 430 S.W.2d 450, 1968 
Tenn. LEXIS 495 (1968). 


20. —Construction of Instruments. 

Appeal from decree of chancellor construing 
the provisions of a will, which involves no 
disputed facts, is within the sole jurisdiction of 
the supreme court. Summers v. Kollock, 1 Tenn. 
App. 142, —S.W. —, 1925 Tenn. App. LEXIS 21 
(Tenn. Ct. App. 1925); Leaver v. McBride, 506 
S.W.2d 141, 1974 Tenn. LEXIS 519 (Tenn. 
1974). 

Where case involves only the construction of 
a deed as a question of law, court of appeals has 
no jurisdiction, and appeal to it will be trans- 
ferred to supreme court. Northwestern Mut. 
Life Ins. Co. v. Newsom, 2 Tenn. App. 70, — 
S.W. —, 1925 Tenn. App. LEXIS 94 (Tenn. Ct. 
App. 19285). 
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21. Effect of Other Statutes. 

Statutory provision that an appeal from final 
judgment of probate court lay to court of ap- 
peals or supreme court, “as the case may be,” is 
equivalent to provision that the appeal shall lie 
to such courts in all civil cases except those 
determined in the lower court by methods not 
involving a review of the determination of facts. 
Sizemore v. Rinehart, 193 Tenn. 475, 246 
S.W.2d 91, 1952 Tenn. LEXIS 313 (1952). 

Notwithstanding § 36-235 (now § 36-2-114) 
appeals from juvenile court must be taken to 
supreme court when judgment is entered by 
consent of parties and without introduction of 
evidence. Smelcer v. Broyles, 225 Tenn. 187, 
465 S.W.2d 355, 1971 Tenn. LEXIS 292 (1971). 

Procedures for obtaining review of contested 
cases involving the public service commission 
are governed by §§ 4-5-117, 4-5-118 (now §§ 4- 
5-322, 4-5-323) of the administrative proce- 
dures law. United Inter-Mountain Tel. Co. v. 
Public Service Com., 555 S.W.2d 389, 1977 
Tenn. LEXIS 627 (Tenn. 1977); Public Service 
Com. v. General Tel. Co., 555 S.W.2d 395, 1977 
Tenn. LEXIS 629 (Tenn. 1977). 

The provision in Tenn. Code Ann. § 9-8- 
403(a)(1), that appeals from the Tennessee 
claims commission in tax matters shall go di- 
rectly to the supreme court, was repealed by 
implication by this section. Stewart Title Guar. 
Co. v. McReynolds, 886 S.W.2d 233, 1994 Tenn. 
App. LEXIS 296 (Tenn. Ct. App. 1994). 


22. Review of Decrees of Court of Appeals. 

Revisory jurisdiction of the supreme court of 
the judgments of the court of appeals does not 
permit the supreme court to try case anew, but 
it is the supreme court’s duty to ascertain if 
there are any errors in the actions of the court 
of appeals and to correct such errors. Schrader 
v. Kentucky-Tennessee Light & Power Co., 157 
Tenn. 391, 8 S.W.2d 495, 1928 Tenn. LEXIS 
204, 62 A.L.R. 495 (1928). 

Interlocutory decrees of court of appeals are 
not subject to review by the supreme court. 
First Nat’l Bank v. Planters’ Nat'l Bank, 158 
Tenn. 50, 12 S.W.2d 528, 1928 Tenn. LEXIS 122 
(1929); State-Wide Sales Finance Corp. v. Long, 
206 Tenn. 680, 337 S.W.2d 239, 1960 Tenn. 
LEXIS 418 (1960). 


23. Transfer of Cases. 

The statute vests the court of appeals with 
jurisdiction to determine whether a case ap- 
pealed to it has been removed by mistake to the 
wrong court, and its order transferring a case to 
the supreme court is valid until reversed by 
that court. Sharpe v. Sharpe, 8 Tenn. App. 392, 
— §.W.2d —, 1928 Tenn. App. LEXIS 152 
(Tenn. Ct. App. 1928). 

Where cause was decided by chancellor on 
proof taken on the merits, the supreme court 
had no jurisdiction to pass on questions raised 
in the assignment of errors and would transfer 
the cause to the court of appeals. Goins v. 
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Yowell, 199 Tenn. 167, 285 S.W.2d 135, 1955 
Tenn. LEXIS 441 (1955). 

T.C.A. § 16-4-108 only provides statutory au- 
thority for the transfer of appeals by the Ten- 
nessee supreme court of appeals; as such, it 
does not provide any authority to allow a chan- 
cery court to transfer an improperly made ap- 
peal to a circuit court. Graves v. Kraft Gen. 
Foods, 45 S.W.3d 584, 2000 Tenn. App. LEXIS 
692 (Tenn. Ct. App. 2000). 

The chancery court erred when it dismissed 
spouse’s appeal from probate because under 
T.C.A. § 16-4-108, it should have transferred 
the case to the court of appeals; the appellate 
court vacated the dismissal and remanded the 
case to the trial court for transfer back to the 
court of appeals. In re Estate of White, 77 
S.W.3d 765, 2001 Tenn. App. LEXIS 803 (Tenn. 
Ct. App. 2001). 

Defendant's appeal from a general sessions 
court finding defendant in criminal contempt 
arising out of a civil matter was improperly 
filed in the court of criminal appeals, but the 
appeal was kept alive upon transfer to the court 
of appeals where the content requirements for 
the notice of appeal were sufficient aside from 
the wrong court designation. State v. Wood, 91 
S.W.3d 769, 2002 Tenn. App. LEXIS 330 (Tenn. 
Ct. App. 2002), appeal denied, — S.W.3d —, 
2002 Tenn. LEXIS 526 (Tenn. Nov. 12, 2002). 

While the court of appeals correctly found 
that an estate appealed a probate court’s deci- 
sion to the wrong court, it should not have 
summarily dismissed the appeal. Instead, it 
should have vacated the circuit court’s judg- 
ment and remanded the case to the circuit court 
with directions to transfer the case to the court 
of appeals in accordance with T.C.A. § 16-4- 
108(a)(2). Once the case was properly before it, 
the court of appeals could then have addressed 
the substantive issues raised by the parties. In 
re Estate of Trigg, 368 S.W.3d 483, 2012 Tenn. 
LEXIS 379 (Tenn. May 30, 2012). 


24. —Refusal to Transfer — Relief. 

Where the court of appeals is without juris- 
diction but refuses to transfer a quo warranto 
cause to the supreme court, on motion, the 
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supreme court will entertain a petition for 
certiorari because of the error in thus refusing, 
and dispose of the case as though directly 
appealed to the supreme court. State v. Retail 
Credit Men’s Ass’n, 163 Tenn. 450, 43 S.W.2d 
918, 1931 Tenn. LEXIS 136 (1931). 


25. —Retransfers. 

A case improperly transferred by the court of 
appeals to the supreme court will be retrans- 
ferred to the former. Cox v. Smith, 154 Tenn. 
369, 289 S.W. 524, 1926 Tenn. LEXIS 134 
(1926). 


26. Summary Judgment Proceedings. 

Although normally, where affidavits or other 
materials outside the pleadings are considered 
by the trial court and there is no formal, writ- 
ten stipulation of facts, appellate review of 
summary judgment proceedings is, under this 
section, properly in the court of appeals rather 
than the supreme court, but, under § 27-3-105 
(repealed), both courts have discretion to accept 
for review questions certified for interlocutory 
appeal, and, under § 27-3-128, either court 
may remand a case to the trial court for further 
evidence where it appears from the record that 
more satisfactory or complete evidence is avail- 
able for the development of the issues. Layhew 
v. Dixon, 527 S.W.2d 739, 1975 Tenn. LEXIS 
647 (Tenn. 1975). 


27. Revivor of Judgment. 

The court of appeals has jurisdiction to try 
any questions, whether of law or fact, in con- 
nection with the issuance of a writ of scire 
facias to revive its judgments or in connection 
with any subsequent pleadings with reference 
thereto. Craddock v. Calcutt, 39 Tenn. App. 481, 
285 S.W.2d 528, 1955 Tenn. App. LEXIS 84 
(Tenn. Ct. App. 1955). 


28. Torts. 

Jurisdiction of an appeal in a tort action lies 
in the court of appeals, not the supreme court. 
Van Cleave v. McKee Baking Co., 712 S.W.2d 
94, 1986 Tenn. LEXIS 757 (Tenn. 1986); Smith 
v. Lincoln Brass Works, Inc., 712 S.W.2d 470, 
1986 Tenn. LEXIS 759 (Tenn. 1986). 


16-4-109. Number of judges necessary to decision. 


(a) When sitting in sections of three (3) judges each, the concurrence of two 
(2) of the judges shall be sufficient to determine all matters coming before the 
section; and such action, without more, shall have effect, in all respects, as if 
the entire court of appeals had participated in the action. 

(b) When the court sits en banc, the concurrence of seven (7) of the judges, 
and, when two (2) sections sit together, the concurrence of five (5) of the judges, 


shall so suffice and be effective. 


History. 


Acts 1925, ch. 100, § 5; Shan. Supp., 


§ 6325a5; mod. Code 1932, §§ 10612, 10613; 


Acts 1978, ch. 836, § 3; T.C.A. (orig. ed.), § 16- 
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409. 1977, IV. Pretrial Procedure (John L. Sobieski, 


Law Reviews. Jr.), 46 Tenn. L. Rev. 308. 


A Survey of Civil Procedure in Tennessee — 


16-4-110. Process. 


The court of appeals, and the individual members of the court, are given 
power to grant writs of error, certiorari and supersedeas in cases within the 
jurisdiction of the court, such writs to be returnable to the court of appeals in 
the division in which they arose, and the practice in those cases in the court of 


appeals shall be the same as is prescribed for the supreme court. 


History. 

Aces 1925, ch. 100, 8 11; Shan” Supp.; 
§ 6325a11; Code 1932, § 10619; T.C.A. (orig. 
ed.), § 16-410. 


Law Reviews. 

The Tennessee Court System — Court of 
Appeals (Frederic S. Le Clercq), 8 Mem. St. 
U.L. Rev. 219. 


NOTES TO DECISIONS 


Analysis 


. Effect of Statute. 

. Jurisdiction to Grant Writs. 

. Prerequisites to Granting Writs. 
. Court in Which Jurisdiction Lies. 
. Erroneously Granting Writs. 


. Effect of Statute. 

Statute gives court of appeals and its indi- 
vidual members power to grant writs of error, 
certiorari, and supersedeas in cases within its 
jurisdiction. Sullivan v. Eason, 5 Tenn. App. 
137, — S.W. —, 1927 Tenn. App. LEXIS 45 
(Tenn. Ct. App. 1927). 
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2. Jurisdiction to Grant Writs. 

The power to grant writs of certiorari and 
supersedeas to review the actions of lower 
courts depends upon the same rules governing 
appeals to the one court or the other. Cox v. 
Smith, 154 Tenn. 369, 289 S.W. 524, 1926 Tenn. 
LEXIS 134 (1926). See Cockrill v. Peoples Sav. 
Bank, 155 Tenn. 342, 293 S.W. 996, 1926 Tenn. 
LEXIS 53 (1927); First Nat'l] Bank v. Planters’ 
Nat'l Bank, 158 Tenn. 50, 12 S.W.2d 528, 1928 
Tenn. LEXIS 122 (1929). 


3. Prerequisites to Granting Writs. 

Court of appeals is without power to order a 
supersedeas to issue except upon a finding that 
there is error in the judgments of which the 
petitioner complains. Sullivan v. Eason, 5 Tenn. 
App. 187, — S.W. —, 1927 Tenn. App. LEXIS 45 
(Tenn. Ct. App. 1927). 

The petitioner must demonstrate grounds for 
extraordinary relief. Myers v. State, 577 S.W.2d 
679, 1978 Tenn. Crim. App. LEXIS 279 (Tenn. 
Crim. App. 1978). 


4. Court in Which Jurisdiction Lies. 
Supreme court held without jurisdiction to 
grant writs of certiorari and supersedeas to 


supersede action of circuit court in discharging 
supersedeas previously granted. State v. Chat- 
tanooga, 153 Tenn. 349, 284 S.W. 359, 1925 
Tenn. LEXIS 31 (1926). 

Where the pleadings disclose issue or issues 
of fact that are to be determined by proof in the 
lower court, such reviewing power is with the 
court of appeals. Cox v. Smith, 154 Tenn. 369, 
289 S.W. 524, 1926 Tenn. LEXIS 134 (1926). 

Where a demurrer is overruled and answer is 
filed and excepted to, which exceptions are also 
overruled, application for a petition for certio- 
rari and supersedeas is to be made to the court 
of appeals, since, whenever the collateral issues 
presented by such petition are disposed of, the 
cause will stand for trial in the lower court 
upon proof as to facts. Cox v. Smith, 154 Tenn. 
369, 289 S.W. 524, 1926 Tenn. LEXIS 134 
(1926). 

The supreme court is without jurisdiction to 
grant writs of certiorari and supersedeas in a 
case pending in the trial court, which has not 
been there finally determined, and in which the 
pleadings present issue of fact to be determined 
upon proof to be heard by that court. Cox v. 
Smith, 154 Tenn. 369, 289 S.W. 524, 1926 Tenn. 
LEXIS 134 (1926). 

In all cases wherein appeals or appeals in 
nature of writs of error would lie to court of 
appeals, that court has power to grant writs of 
error, certiorari and supersedeas. Hyde v. Dun- 
lap, 3 Tenn. App. 368, — S.W. —, 1926 Tenn. 
App. LEXIS 109 (Tenn. Ct. App. 1926). 

Where none of the controlling facts alleged in 
a bill of complaint are definitely denied in the 
answer, no controversy over the facts exists, 
and the jurisdiction is with the supreme court 
to revise the decree of the lower court by writs 
of certiorari and supersedeas. Cockrill v. 
Peoples Sav. Bank, 155 Tenn. 342, 293 S.W. 
996, 1926 Tenn. LEXIS 53 (1927); First Nat’l 
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Bank v. Planters’ Nat’l Bank, 158 Tenn. 50, 12 
S.W.2d 528, 1928 Tenn. LEXIS 122 (1929). 


5. Erroneously Granting Writs. 

Where a justice of the supreme court errone- 
ously grants writs of certiorari and supersedeas 
that should have been presented to a judge of 
the court of appeals, the supreme court must 
discharge the writs, and cannot transfer the 
case to the court of appeals. State v. Chatta- 
nooga, 153 Tenn. 349, 284 S.W. 359, 1925 Tenn. 
LEXIS 31 (1926). 

Where the court of appeals is without juris- 
diction, the denial by a member of that court of 
writs of certiorari and supersedeas to review 
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the action of a lower court may be disregarded 
as ill advised and without effect, the supreme 
court proceeding to act. First Nat'l Bank v. 
Planters’ Nat] Bank, 158 Tenn. 50, 12 S.W.2d 
528, 1928 Tenn. LEXIS 122 (1929). 

Order of court of appeals, superseding an 
interlocutory decree dissolving an injunction 
previously granted inhibiting the sale of land 
was dismissed where the decree of the lower 
court did not operate to predetermine litigated 
issues or operate as a denial of relief sought. 
First Nat'l] Bank v. Planters Nat’l Bank, 9 Tenn. 
App. 87, — S.W.2d —, 1928 Tenn. App. LEXIS 
218 (Tenn. Ct. App. 1928). 


The court of appeals is a court of record, and its judgment shall be executed 
as provided in the Tennessee rules of appellate procedure. 


History. 

Acts 1925, ch. 100, § 13; Shan. Supp., 
§ 6325a13; mod. Code 1932, § 10627; mod. C. 
Supp. 1950, § 10627; T.C.A. (orig. ed.), § 16- 
411; Acts 1981, ch. 449, § 2. 


Compiler’s Notes. 
This section may be affected by T.R.A.P. 
42(a), (b) . 


Law Reviews. 

The Tennessee Court System — Court of 
Appeals (Frederic S. Le Clercq), 8 Mem. St. 
U.L. Rev. 219. 


NOTES TO DECISIONS 


Analysis 


. Revivor of Judgment. 
. Petition for Certiorari. 
. Contempt. 


= COE NO aa 


. Revivor of Judgment. 

The court of appeals has jurisdiction to try 
any questions, whether of law or fact, in con- 
nection with the issuance of a writ of scire 
facias to revive its judgments or in connection 
with any subsequent pleadings with reference 
thereto. Craddock v. Calcutt, 39 Tenn. App. 481, 
285 S.W.2d 528, 1955 Tenn. App. LEXIS 84 
(Tenn. Ct. App. 1955). 


2. Petition for Certiorari. 

Decree of court of appeals is not vacated by 
petition for certiorari but is simply unenforce- 
able by that court for the period mentioned by 
this section. Ramsey v. Mutual Supply Co., 221 
Tenn. 437, 427 S.W.2d 211, 1968 Tenn. LEXIS 
473 (1968). 

This section was modified by the 1950 code 
supplement to relieve petitioners for certiorari 
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to review court of appeals judgments from the 
troublesome task of applying directly to a jus- 
tice of the supreme court for writs of superse- 
deas and to relieve the justice of the more 
troublesome task of making a preliminary re- 
view of the record which would be necessary in 
every petition for review by certiorari. Ramsey 
v. Mutual Supply Co., 221 Tenn. 437, 427 
S.W.2d 211, 1968 Tenn. LEXIS 473 (1968). 


3. Contempt. 

Where a violation of an injunction ordered by 
the court of appeals is threatened or committed 
during the period specified in this section, su- 
preme court has the power to enforce such 
injunction under its inherent power to make 
orders necessary to an orderly and just appel- 
late procedure. Ramsey v. Mutual Supply Co., 
221 Tenn. 437, 427 S.W.2d 211, 1968 Tenn. 
LEXIS 473 (1968). 

The court of appeals can after the expiration 
of the time for review punish the violator of an 
injunction for contempt of that court. Ramsey v. 
Mutual Supply Co., 221 Tenn. 437, 427 S.W.2d 
211, 1968 Tenn. LEXIS 473 (1968). 


The court shall sit in sections concurrently as ordered by the presiding judge 
in Knoxville, Nashville and Jackson, for the purpose of hearing and determin- 
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ing cases before it and for such length of time as may, in the judgment of the 
court, be required for the dispatch of the business before the court at such 
places. 


History. Law Reviews. 

Acts 1925, ch. 100, § 8; Shan. Supp., An Examination of The Tennessee Law of 
§ 6325a8; mod. Code 1932, § 10616; T.C.A. Administrative Procedure (George Street 
(orig. ed.), § 16-412; Acts 1987, ch. 256, § 1. Boone), 1 Vand. L. Rev. 339. 


Textbooks. 
Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 
peal and Error, § 218. 


16-4-113. Sitting in sections — Assignment of judges. 


In order to expedite the trial and decision of cases, the court of appeals, when 
the court deems it advisable so to do, is authorized and empowered to sit in 
sections of three (3) judges each, at Knoxville, Nashville and Jackson, to hear 
and determine cases just as though all twelve (12) members were present and 
participating; and the presiding judge of the court of appeals shall in such 
event have the right, from time to time, to assign and reassign the judges and 
sections. 


History. The Tennessee Court System — Court of 
Acts 1925, ch. 100, § 4; Shan. Supp., Appeals (Frederic S. Le Clercq), 8 Mem. St. 

§ 6325a4; mod. Code 1932, § 10611; Acts 1978, ULL. Rev. 219. 

ch. 836, § 4; T.C.A. (orig. ed.), § 16-413. 


Law Reviews. 
A Simplified System of Appellate Procedure, 
17 Tenn. L. Rev. 651. 


NOTES TO DECISIONS 


1. Retention. Assembly intend to create one court of appeals 
Trial court erred in holding that intermediate and not three. Hooker v. Haslam, 382 S.W.3d 


appellate judges were subject to retention only 358, 2012 Tenn. App. LEXIS 511 (Tenn. Ct. App. 
by the qualified voters of the grand division in July 27, 2012). 
which the judge resided because the General 
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(a) Any case on the docket of the court of appeals, in any grand division, in 
which any member of the court residing in that grand division is disqualified 
to participate, upon order of two (2) of the judges residing in the grand division 
where the case is pending, may be transferred to, tried and determined in the 
court of appeals sitting in another grand division where no disqualification of 
judges exists; and a true copy of the order, duly certified by the clerk, together 
with a certified bill of the costs accrued on the appeal, shall be transmitted 
with the transcript of the record to the court of appeals in the grand division 
to which the case is transferred. 

(b) The court of appeals is empowered to make all necessary rules to carry 
out the purpose of this section and to expedite the hearing of such cases. 


History. §§ 10625, 10626; Acts 1961, ch. 281, § 1; T.C.A. 
Acts 1929, ch. 48, §§ 1, 2; Code 1932, (orig. ed.), § 16-414. 
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Cross-References. 
Grand divisions, title 4, ch. 1, part 2. 


Law Reviews. 
The Tennessee Court System — Court of 
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Appeals (Frederic S. Le Clercq), 8 Mem. St. 
U.L. Rev. 219. 


16-4-115. Rules of appellate procedure govern. 


The procedure on appeal in the court of appeals shall be governed by the 


Tennessee rules of appellate procedure. 


History. 

Acts. 1925, ch. 100; §°9: “Shan. Supp: 
§ 6325a9; mod. Code 1932, § 10617; T.C.A. 
(orig. ed.), § 16-415; Acts 1981, ch. 449, § 2. 


Compiler’s Notes. 
This section may be affected by T.R.A.P. 24- 
26. 


CHAPTER 5 
COURT OF CRIMINAL APPEALS 


Section 

16-5-101. 
16-5-102. 
16-5-103. 
16-5-104. 
16-5-105. 
16-5-106. 
16-5-107. 


Judges — Qualifications. 
Election of judges — Oath. 
Limitation of requirements for office. 


Majority required for decisions. 
16-5-108. Jurisdiction. 
16-5-109. 
16-5-110. 
16-5-111. 
16-5-112. 
16-5-113. 


Transfer and docketing of cases. 
Effect of judgments. 
[Reserved.] 


expense. 


Court of criminal appeals established. 


Compensation and expenses — Inability of judge to serve — Replacement. 
Election of presiding judge — Rules of practice — Special meetings. 
Places of sitting — Terms — Out of term sittings — Panels and en banc sessions — 


Clerks and marshals — Appeal fees and court costs. 


Office space for judges — Rental allowance — Secretaries — Salaries and travel 


16-5-101. Court of criminal appeals established. 


There is created and established an appellate court in this state to be 
designated and styled the court of criminal appeals of Tennessee. 


History. 
Acts 1967, ch. 226, § 1; T.C.A., § 16-441. 


Cross-References. 
Power of general assembly to create courts, 
Tenn. Const., art. VI, § 1. 


Textbooks. 
Tennessee Jurisprudence, 17 Tenn. Juris., 
Jurisdiction, § 21. 


Law Reviews. 
Tennessee Criminal Law: An Overview of the 


Courts and a Compendium of Tennessee Crimi- 
nal Procedure (Michael R. Tilley), 5 Mem. St. 
U.L. Rev. 90. 

The Tennessee Court of Appeals: How Often 
It Corrects the Trial Courts — and Why, 68 
Tenn. L. Rev. 557 (2001). 

The Tennessee Court of Criminal Appeals: A 
Study and Analysis (Daniel J. Foley), 66 Tenn. 
L. Rev. 427 (1999). 

The Tennessee Court System — Court of 
Criminal Appeals (Frederic S. Le Clercq), 8 
Mem. St. U.L. Rev. 231. 


NOTES TO DECISIONS 


1. Retention. 
Trial court erred in holding that intermediate 
appellate judges were subject to retention only 


by the qualified voters of the grand division in 
which the judge resided because the General 
Assembly intend to create one court of appeals 
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and not three. Hooker v. Haslam, 382 S.W.3d 
358, 2012 Tenn. App. LEXIS 511 (Tenn. Ct. App. 
July 27, 2012). 


16-5-102. Judges — Qualifications. 


The court of criminal appeals shall be composed of twelve (12) judges, of 
whom no more than four (4) shall reside in any grand division of the state. 
Immediately preceding appointment, each judge shall be at least thirty (30) 
years of age, shall have been a resident of the state for at least five (5) 
consecutive years, shall have been a resident of the grand division from which 
the judge is appointed for at least one (1) year. For purposes of this section, 
“resident” has the same meaning as defined in § 2-1-104. The judges shall be 


duly licensed to practice law in this state. 


History. 

Acts 1967, ch. 226, § 2; 1969, ch. 330, §§ 1, 2; 
1976, ch. 636, § 1; T.C.A., § 16-442; Acts 1996, 
cho47, $$ 1,2; 2016, ch.-528, $5. 


Compiler’s Notes. 

For the Preamble to the act concerning an 
orderly procedure for the appointment, confir- 
mation, and retention of appellate court judges 
as required by Tennessee Constitution, Article 
VI, Section 3, please refer to Acts 2016, ch. 528. 


Cross-References. 
Grand divisions, title 4, ch.1, part 2. 


Law Reviews. 

The Tennessee Court of Criminal Appeals: A 
Study and Analysis (Daniel J. Foley), 66 Tenn. 
L. Rev. 427 (1999). 


Attorney General Opinions. 

Factors used to determine residency status, 
OAG 95-019, 1995 Tenn. AG LEXIS 19 
(3/27/95). 


NOTES TO DECISIONS 


1. Residency Requirements. 

Since judges of intermediate appellate courts 
are not assigned to any district or circuit, 
voting by district or circuit is not required, and 
this is in no way changed by the requirement 
that no more than four of the 12 judges on each 
intermediate appellate court may reside in any 
one of three grand divisions of Tennessee; a 
district is a political subdivision, and while a 
district usually connotes a subunit of a county 
and may be subject to reconfiguration, a grand 
division refers to one of three permanently 
defined, large umbrella units, each composed of 
many counties and districts, and a grand divi- 
sion is not a district within the meaning of the 
Constitution. Hooker v. Haslam, 437 S.W.3d 
409, 2014 Tenn. LEXIS 934 (Tenn. Apr. 238, 
2014). 

Statutes creating the intermediate courts of 
appeal distinguish between a residency re- 
quirement for a candidate for office and resi- 


dence of voters for purposes of voting in exactly 
the same way as does the Constitution in es- 
tablishing the Supreme Court; in both in- 
stances, a judicial candidate can be required to 
live in a certain geographic area as a qualifica- 
tion for office, but still be elected statewide 
without regard to geographic area in which the 
qualified voters reside. Hooker v. Haslam, 437 
S.W.3d 409, 2014 Tenn. LEXIS 934 (Tenn. Apr. 
23, 2014). 

Even if a grand division were deemed to be a 
district, the statutory limitation on residence 
by grand division would still be irrelevant, 
since the judges of the intermediate appellate 
courts are not assigned to any grand division; 
the statutory residence requirement by grand 
division is merely a limiting qualification for 
the office of intermediate appellate judge, and it 
is not a limitation on voting. Hooker v. Haslam, 
437 S.W.3d 409, 2014 Tenn. LEXIS 934 (Tenn. 
Apr. 23, 2014). 


16-5-103. Election of judges — Oath. 


(a) The judges of the court of criminal appeals shall be elected by the 
qualified voters of the state in a statewide retention election conducted in 
accordance with title 17, chapter 4, part 1. Vacancies on the court of criminal 
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appeals shall be filled by the governor in accordance with title 17, chapter 4, 
part 1. 

(b) Their oath of office shall be filed and entered on the minutes of the court 
in the particular grand division from which the judge has been appointed or 
elected. The oath shall likewise be filed and entered on the records in the office 


of the secretary of state at Nashville. 


History. Cross-References. 


Acts 1967, ch. 226, § 3; 1969, ch. 330, § 3; 
1976, ch. 636, § 2; modified; T.C.A., § 16-4438; 
Acts 2016, ch. 528, § 19. 


Compiler’s Notes. 
For the Preamble to the act concerning an 


Grand divisions, title 4, ch.1, part 2. 


Law Reviews. 
The Tennessee Court System — Court of 
Criminal Appeals (Frederic S. Le Clercq), 8 


: Mem. St. U.L. Rev. 231. 
orderly procedure for the appointment, confir- 


mation, and retention of appellate court judges 
as required by Tennessee Constitution, Article 
VI, Section 3, please refer to Acts 2016, ch. 528. 


16-5-104. Limitation of requirements for office. 


A judge of the court of criminal appeals shall only be required to qualify as 
a candidate and be elected by the qualified voters of the state. 


History. Cross-References. 
Acts 1967, ch. 226, § 4; modified; T.C.A., Judges, qualifications, § 16-5-102. 
§ 16-444. 


16-5-105. Compensation and expenses — Inability of judge to serve — 
Replacement. 


(a) The compensation of the judges of the court of criminal appeals shall be 
the same as that received by the judges of the court of appeals. 

(b) The necessary travel expense and per diem allowance incurred by the 
judges in the performance of their official duties under this part shall be paid 
and reimbursed by the state in the same manner as authorized for the judges 
of the supreme court and court of appeals. 

(c)(1) When a judge of the court of criminal appeals is unable to perform the 

duties of office on account of absence, sickness, disqualification or other 

disability, the judge or the clerk of the court shall advise the chief justice of 
the supreme court of the inability to serve and when so advised, the chief 
justice may assign a judge of the supreme court, a judge of the court of 
appeals, a circuit or criminal judge or chancellor or a retired judge of any of 
those courts to the court of criminal appeals to serve such time as the chief 
justice may direct, except when it appears to the chief justice that the 
absence, sickness, disqualification or other disability of a judge of the court 
of criminal appeals may be protracted, the chief justice shall certify this fact 

to the governor and the governor shall have the power to commission a 

person to fill the vacancy during the inability of the judge to serve. 

(2) The compensation and expense allowance for the appointed judges 
shall be the same as for regular judges with proper adjustments being made 
in the compensation of retired judges or judges of trial courts when serving 
on the court of criminal appeals so that the maximum received by them will 
not exceed the pay of the regular judges. 
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History. Supreme court, payment of expenses, § 16-3- 
Acts 1967, ch. 226, § 5; 1968, ch. 414, § 1; 1093. 


T.C.A., § 16-445. 
Law Reviews. 


Cross-References. The Tennessee Court System — Court of 
Court of appeals judges, compensation, § 16- (Criminal Appeals (Frederic S. Le Clercq), 8 
4-103. Mem. St. U.L. Rev. 231. 
Court of appeals, payment of expenses, § 16- 
4-107. 


16-5-106. Election of presiding judge — Rules of practice — Special 
meetings. 


(a) The members of the court at the first meeting of the court, after each 
judicial election, shall choose one (1) of its members as presiding judge of the 
court of criminal appeals. 

(b) The court at its first meeting under this section shall have the authority 
to adopt and promulgate its own rules of practice, and the rules may be revised 
from time to time as the court deems advisable and proper. 

(c) The presiding judge shall, upon a request of a majority of the members, 
call special meetings of the court for the purpose of revising or reconsidering its 
rules of practice, or for any other purpose that may be desired. 


History. Criminal Appeals (Frederic S. Le Clercq), 8 
Acts 1967, ch. 226, § 6; T.C.A., § 16-446. Mem. St. U.L. Rev. 231. 


Law Reviews. 
The Tennessee Court System — Court of 


16-5-107. Places of sitting — Terms — Out of term sittings — Panels 
and en banc sessions — Majority required for decisions. 


(a) The court of criminal appeals shall sit at Knoxville, Nashville, Jackson 
and such other places as the presiding judge may from time to time designate 
for the purpose of hearing and deciding cases and such other matters as may 
come before it for its consideration and determination. 

(b) The regular terms of the court of criminal appeals shall be the fourth 
Monday in June at Knoxville; the third Monday in February at Nashville; and 
the second Monday in October at Jackson. 

(c) The court of criminal appeals may sit at such places as the presiding 
judge may designate without reference to terms, for the purpose of hearing and 
deciding cases and other matters before it, and for such period of time as may 
in the judgment of the court be necessary or required for the prompt and 
orderly dispatch of the business before the court at such time. 

(d) The court of criminal appeals shall sit in panels of three (3) judges. The 
court may sit en banc, or in panels of five (5) or seven (7) judges, at any regular 
or special term, in the discretion of the presiding judge thereof, entered upon 
the minutes of the particular court in each instance. In each such event, the 
concurrence of a majority of the judges so sitting shall be necessary to 
constitute a decision of the court. 


History. 1973, ch. 395, § 1; 1974, ch. 520, § 1; 1976, ch. 
Acts 1967, ch. 226, § 7; 1969, ch. 330, § 4; 636, § 3; T.C.A., § 16-447; Acts 1996, ch. 704, 


16-5-108 


§ 1. 


Law Reviews. 


The Tennessee Court System — Court of 
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Criminal Appeals (Frederic S. Le Clercq), 8 
Mem. St. U.L. Rev. 231. 


NOTES TO DECISIONS 


1. Retention. 

Trial court erred in holding that intermediate 
appellate judges were subject to retention only 
by the qualified voters of the grand division in 
which the judge resided because the General 


16-5-108. Jurisdiction. 


Assembly intend to create one court of appeals 
and not three. Hooker v. Haslam, 382 S.W.3d 
358, 2012 Tenn. App. LEXIS 511 (Tenn. Ct. App. 
July 27, 2012). 


(a) The jurisdiction of the court of criminal appeals shall be appellate only, 
and shall extend to review of the final judgments of trial courts in: 
(1) Criminal cases, both felony and misdemeanor; 
(2) Habeas corpus and Post-Conviction Procedure Act proceedings attack- 
ing the validity of a final judgment of conviction or the sentence in a criminal 
case, and other cases or proceedings instituted with reference to or arising 


out of a criminal case; 


(3) Civil or criminal contempt arising out of a criminal matter; and 


(4) Extradition cases. 


(b) The court or any judge of the court shall also have jurisdiction to grant 
petitions for certiorari and supersedeas in proper cases within its jurisdiction 


as provided by law. 


History. ; 

Acts 1967, ch. 226, § 8; 1971, ch. 156, § 1; 
T.C.A., § 16-448; Acts 1989, ch. 40, § 1; 1994, 
ch. 609, § 1. 


Compiler’s Notes. 

Acts 1989, ch. 40, § 4 provided that any 
action pending on July 1, 1989, shall be main- 
tained under law prior to the 1989 amendment 
by that act until its final disposition. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), §§ 12.48, 33.100. 

Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 
peal and Error, §§ 16, 30; 4 Tenn. Juris., Bail 
and Recognizance, § 11; 17 Tenn. Juris., Juris- 
diction, § 21. 


Law Reviews. 

Appellate and Post Conviction Relief in Ten- 
nessee (Ronald W. Eades), 5 Mem. St. U.L. Rev. 
1. 

Criminal Appeals as of Right in Tennessee 
(W. Mark Ward), 31 No. 6 Tenn. B.J. 19 (1995). 

Seeking Justice on Appeal, 27 No. 4 Tenn. 
B.J. 28 (1991). 

The Tennessee Court of Criminal Appeals: A 
Study and Analysis (Daniel J. Foley), 66 Tenn. 
L. Rev. 427 (1999). 

The Tennessee Court System — Court of 
Criminal Appeals (Frederic S. Le Clercq), 8 
Mem. St. U.L. Rev. 231. 


NOTES TO DECISIONS 


Analysis 


. Certiorari from Supreme Court. 

. Forfeiture of Bail Bond. 

. Contempt. 

. Arising Out of Criminal Case. 

Parole. 

. Review of Special Designation of Judges. 
. Authority of Court. 

. Transfer of Cases. 


ONHAThwoNe 


1. Certiorari from Supreme Court. 
Defendant is entitled to have all meritorious 
assignments of error considered by court of 
criminal appeals on appeal although assign- 
ments of error without merit need not be re- 
ferred to in the opinion, and supreme court 
cannot consider meritorious assignments of er- 
ror on certiorari until they are considered in 
court of criminal appeals. Jacobs v. State, 224 
Tenn. 106, 450 S.W.2d 581, 1970 Tenn. LEXIS 


115 


303 (1970), cert. denied, Jacobs v. Tennessee, 
204 U5. 910,92 S.Ct. 237, 30 L.. Hd! 2d 1183, 
1971 U.S. LEXIS 703 (1971). 


2. Forfeiture of Bail Bond. 

Appeal from final judgment of forfeiture of 
bail bond is to court of criminal appeals. Colum- 
bia Bonding Co. v. State, 225 Tenn. 719, 476 
S.W.2d 633, 1972 Tenn. LEXIS 306 (1972). 


3. Contempt. 

Where witness in civil suit refused to produce 
written agreement when orally ordered to do so 
by chancellor and was confined to jail, such 
contempt was civil, not criminal. Huggins v. 
Follin, 500 S.W.2d 435, 1973 Tenn. LEXIS 447 
(Tenn. 1973). 


4, Arising Out of Criminal Case. 

An appeal from the denial of a request to 
attend pretrial proceedings in a criminal case, 
and the denial of the right of the public and 
media to intervene and be heard in opposition 
to motions for closure, is a proceeding “arising 
out of a criminal case” under this section. State 
v. Drake, 701 S.W.2d 604, 1985 Tenn. LEXIS 
618 (Tenn. 1985). 


5. Parole. 

Tenn. Code Ann. § 4-5-3238 vests appellate 
jurisdiction of cases brought under the Uniform 
Administrative Procedures Act, compiled in 
title 4, ch. 5, in the court of appeals, not the 
court of criminal appeals; therefore, court of 
criminal appeals did not have jurisdiction over 
inmates appeal from chancery court, regarding 
parole eligibility, regardless of transfer under 
subdivision (a)(2). Slagle v. Reynolds, 845 
S.W.2d 167, 1992 Tenn. LEXIS 701 (Tenn. 
1992). 
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6. Review of Special Designation of 
Judges. 

The court of criminal appeals did not have 
jurisdiction to review the propriety of an order 
of the supreme court specially designating a 
judge to hear a post-conviction case. Thompson 
v. State, 958 S.W.2d 156, 1997 Tenn. Crim. App. 
LEXIS 522 (Tenn. Crim. App. 1997). 


7. Authority of Court. 

Although the court’s jurisdiction is appellate, 
it is not authorized to conduct hearings and 
determine disputed issues of fact; nonetheless, 
it does not logically or necessarily follow that 
during the appellate process a window of oppor- 
tunity for criminal mayhem, with no account- 
ability or adverse consequences, is thereby 
opened. State v. Williams, 52 S.W.3d 109, 2001 
Tenn. Crim. App. LEXIS 20 (Tenn. Crim. App. 
2001). 

Defendant’s appeal from the trial court res- 
titution order on his reckless endangerment 
conviction was dismissed for lack of jurisdiction 
as the restitution order was incomplete and 
interlocutory in nature where the trial court 
intended to further adjudicate the particulars 
of payment at a future date. State v. Comer, 278 
S.W.3d 758, 2008 Tenn. Crim. App. LEXIS 296 
(Tenn. Crim. App. Apr. 21, 2008). 


8. Transfer of Cases. 

Because defendant was found guilty of violat- 
ing a municipal ordinance, the court of criminal 
appeals was without subject matter jurisdiction 
to consider the case, and thus, it had to transfer 
the case to the court of appeals for further 
adjudication; a circuit court order found defen- 
dant guilty of violating a city ordinance for 
failure to adhere to a stop sign. City of McMinn- 
ville v. Hubbard, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 104 (Tenn. Crim. App. Feb. 
20, 2019). 


16-5-109. Clerks and marshals — Appeal fees and court costs. 


The clerks and marshals of the supreme court shall also act and be the clerks 
and marshals of the court of criminal appeals. They shall perform the same 
duties and functions with respect to the court of criminal appeals and be 
subject to the same liabilities as may be prescribed by law. The appeal fees and 
court costs in the court of criminal appeals shall be the same as authorized by 
law, and neither the clerks nor marshals shall receive any additional compen- 
sation for their services as clerks and marshals of the court of criminal appeals. 


History. 
Acts 1967, ch. 226, § 9; T.C.A., § 16-449. 


Cross-References. 
Fees, § 8-21-501. 
Supreme court clerks, title 18, ch. 3. 


Textbooks. 
Tennessee Jurisprudence, 6 Tenn. Juris., 
Clerks of Court, § 12. 


Law Reviews. 

The Tennessee Court System — Court of 
Criminal Appeals (Frederic S. Le Clercq), 8 
Mem. St. U.L. Rev. 231. 
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16-5-110. Transfer and docketing of cases. 


(a) All cases appealed to the court of criminal appeals for the purpose of 
review shall be filed and docketed with the clerk of the court of criminal 
appeals for the grand division within which the case arose. All appeal cases 
originating in the western grand division shall be filed with the clerk of the 
court of criminal appeals at Jackson. All cases from the middle grand division 
shall be filed with the clerk of the court at Nashville, and all cases originating 
in the eastern grand division shall be filed with the clerk of the court at 
Knoxville. 

(b) The court of criminal appeals, in its discretion, may transfer any case, 
appeal record, or any other matter of business coming before the court from one 
grand division to another grand division for hearing when the respective 
parties agree to the transfer. Upon application or motion by either of the 
parties for the case to be transferred to another grand division, the court, in its 
discretion, may issue an order of transfer when it finds the ends of justice 
require, and the transfer is necessary and proper to safeguard the interest of 
the respective parties or in the interest of the general public welfare. 


Law Reviews. 

The Procedural Details of the Proposed Ten- 
nessee Rules of Appellate Procedure, II. Initia- 
tion of an Appeal (John L. Sobieski, Jr.), 46 
Tenn. L. Rev. 4. 

The Procedural Details of the Proposed Ten- 
nessee Rules of Appellate Procedure, V. Briefs 
(John L. Sobieski, Jr.), 46 Tenn. L. Rev. 69. 


History. 
Acts 1967, ch. 226, § 10; modified; T.C.A., 
§ 16-450; Acts 1981, ch. 449, § 2. 


Compiler’s Notes. 
This section may be affected by T.R.A.P. 17. 


Cross-References. 
Grand divisions, title 4, ch. 1, part 2. 


16-5-111. Effect of judgments. 


The court of criminal appeals is a court of record, and its judgment shall be 
executed as provided in the Tennessee rules of appellate procedure. 


Law Reviews. 

Appellate and Post Conviction Relief in Ten- 
nessee (Ronald W. Eades), 5 Mem. St. U.L. Rev. 
ih 

The Procedural Details of the Proposed Ten- 
nessee Rules of Appellate Procedure, VII. Dis- 
position of Appeals (John L. Sobieski, Jr.), 46 
Tenn. L. Rev. 90. 


History. 
Acts 1967, ch. 226, § 11; T-C.A., § 16-451; 
Acts 1981, ch. 449, § 2. 


Compiler’s Notes. 
This section may be affected by T.R.A.P. 
39(b), 39(f), 42(a), 42(b). 


Textbooks. 
Tennessee Jurisprudence, 6 Tenn. Juris., 
Clerks of Court, § 12. 


NOTES TO DECISIONS 


1. Construction with § 16-5-112. 


The period specified by this section after 


which a judgment of the court of criminal 
appeals becomes final does not limit the time 


provided by § 16-5-112 (repealed) for petition 
for certiorari to the supreme court. Gossett v. 
State, 224 Tenn. 374, 455 S.W.2d 585, 1970 
Tenn. LEXIS 385 (1970). 
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16-5-112. [Reserved.] 


16-5-113. Office space for judges — Rental allowance — Secretaries — 
Salaries and travel expense. 


Each judge of the court of criminal appeals shall be furnished office space in 
the county of the judge’s residence by the state. In the event no office space is 
available either from the state or county, then each judge shall receive the 
same monthly allowance from the state as authorized by law for office rental 
expense. Likewise, each judge of the court of criminal appeals shall have a 
secretary, and the salary and travel expense allowance of the secretary shall be 
the same as authorized by law for the secretary of each judge of the court of 
appeals. 


History. 
Acts 1967, ch. 226, § 13; T.C.A., § 16-453. 


CHAPTER 6 


CRIMINAL JUSTICE VETERANS COMPENSATION ACT 
(CJVC) OF 2015 


Section 

16-6-101. Chapter definitions. 

16-6-102. Powers of veterans treatment court program. 

16-6-103. Key components of veterans treatment court programs. 

16-6-104. Administration by department of mental health and substance abuse services. 
16-6-105. Application for veterans treatment court program grant funds — Use of funds. 
16-6-106. Prohibited uses of veterans treatment court program grant awards. 


16-6-101. Chapter definitions. 


As used in this chapter: 

(1) “Nonadversarial approach” means that the district attorney general 
and the defense attorney work together for the benefit of the veterans 
treatment court program participants and the program; and 

(2) “Veterans treatment court program” means a stand-alone veterans 
treatment court program established by a judge of a court of this state 
exercising criminal jurisdiction or a veterans court track created within an 
existing certified drug court. 


History. may be cited as the “Criminal Justice Veterans 
Acts 2015, ch. 453, § 3. Compensation Act of 2015” or the “CJVC Act.” 


Diranilers Notes: For the Preamble to the act concerning the 


Acts 2015, ch. 453, § 1 provided that the act establishment of specialized veterans treat- 
which enacted this chapter, shall be known and ent courts, see Acts 2015, ch. 453. 


16-6-102. Powers of veterans treatment court program. 


A veterans treatment court program shall have the same powers as the court 
that created it. Any disagreements shall be resolved prior to court and not in 
front of the participants. 
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History. may be cited as the “Criminal Justice Veterans 

Acts 2015, ch. 4538, § 4. Compensation Act of 2015” or the “CJVC Act.” 

Cae For the Preamble to the act concerning the 
Compiler’s Notes. 


Acts 2015, ch. 453, § 1 provided that the act establishment of specialized veterans treat- 
which enacted this chapter, shall be known and ™ent courts, see Acts 2015, ch. 453. 


16-6-103. Key components of veterans treatment court programs. 


All veterans treatment court programs in this state shall be established and 
operated according to the following ten (10) key components as adopted by the 
National Clearinghouse for Veterans Treatment Courts at the National Asso- 
ciation of Drug Court Professionals: 

(1) Veterans treatment courts integrate alcohol and drug treatment and 
mental health services with justice system case processing; 

(2) Veterans treatment courts promote public safety while protecting 
participants’ due process rights by prosecution and defense counsel using a 
nonadversarial approach; 

(3) Veterans treatment courts identify eligible participants early and 
promptly place them in the veterans treatment court program; 

(4) Veterans treatment courts provide access to a continuum of alcohol, 
drug, mental health, and other related treatment and rehabilitation 
services; 

(5) Veterans treatment courts monitor abstinence by frequent alcohol and 
other drug testing; 

(6) Veterans treatment courts establish a coordinated strategy to govern 
responses to participants’ compliance; 

(7) Veterans treatment courts maintain ongoing judicial interaction with 
each veteran as an essential component of the program; 

(8) Veterans treatment courts utilize monitoring and evaluation to mea- 
sure the achievement of program goals and gauge effectiveness; 

(9) Veterans treatment courts employ continuing interdisciplinary educa- 
tion and training to promote effective veterans treatment court planning, 
implementation, and operations; and 

(10) Veterans treatment courts forge partnerships among the court, the 
veterans administration, public agencies, and community-based organiza- 
tions to generate local support and enhance veterans treatment court 
effectiveness. 


History. may be cited as the “Criminal Justice Veterans 

Acts 2015, ch. 453, § 5. Compensation Act of 2015” or the “CJVC Act.” 

eS For the Preamble to the act concerning the 
Compiler’s Notes. 


Acts 2015, ch. 453, § 1 provided that the act establishment of specialized veterans treat- 
which enacted this chapter, shall be known and ™ent courts, see Acts 2015, ch. 453. 


16-6-104. Administration by department of mental health and sub- 
stance abuse services. 


The department of mental health and substance abuse services shall 
administer veterans treatment court programs by: 
(1) Defining, developing, and gathering outcome measures for veterans 
treatment court programs, established by this chapter; 
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(2) Collecting, reporting, and disseminating veterans court treatment 
program data; 

(3) Supporting a state veterans treatment mentor program; 

(4) Sponsoring and coordinating state veterans treatment court program 
training; 

(5) Awarding, administering, and evaluating state veterans treatment 
court program grants; 

(6) Developing standards of operation for veterans treatment court pro- 
grams to ensure there is a significant population of veterans in the criminal 
justice system willing to volunteer to participate in veterans treatment court 
programs so that funds are allocated to meet the greatest need; and 

(7) Establishing three (3) veterans treatment court advisory committee 
member positions on the drug court advisory committee established by 
§ 16-22-108. 


History. may be cited as the “Criminal Justice Veterans 

Acts 2015, ch. 453, § 6. Compensation Act of 2015” or the “CJVC Act.” 

ens For the Preamble to the act concerning the 
Compiler’s Notes. 


Acts 2015, ch. 453, § 1 provided that the act establishment of specialized veterans treat- 
which enacted this chapter, shall be known and ™ent courts, see Acts 2015, ch. 453. 


16-6-105. Application for veterans treatment court program grant 
funds — Use of funds. 


Through the department of mental health and substance abuse services, a 
court exercising criminal jurisdiction within this state or a veterans treatment 
court program may apply for veterans treatment court program grant funds 
established in § 16-22-109(e)(4), if funds are available, to: 

(1) Fund a full-time or part-time program director position; 

(2) Fund veterans treatment court program staff whose job duties are 
directly related to program operations; 

(3) Fund substance abuse treatment, mental health treatment, and other 
direct services for veterans treatment court program participants; 

(4) Fund drug testing; 

(5) Fund program costs directly related to program operations; and 

(6) Implement or continue veterans treatment court program operations. 


History. may be cited as the “Criminal Justice Veterans 
Acts 2015, ch. 453, § 7. Compensation Act of 2015” or the “CJVC Act.” 


aaiviler’s Notes. For the Preamble to the act concerning the 


Acts 2015, ch. 453, § 1 provided that the act establishment of specialized veterans treat- 
which enacted this chapter, shall be known and Ment courts, see Acts 2015, ch. 453. 


16-6-106. Prohibited uses of veterans treatment court program grant 
awards. 


The department of mental health and substance abuse services veterans 
treatment court program grant awards shall not be: 
(1) Used to pay for costs not directly related to veterans treatment court 
program operations; 
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(2) Made to any court that does not agree to operate its veterans 
treatment court program in accordance with the principles set out in this 
chapter; 

(3) Used for construction or land acquisition; 

(4) Used to pay bonuses or commissions to any individuals or organiza- 


tions; 


or 


(5) Used to form a corporation. 


History. 


Acts 2015, ch. 453, § 8. 


Compiler’s Notes. 
Acts 2015, ch. 453, § 1 provided that the act, 
which enacted this chapter, shall be known and 


Section 


16-10-101. 
16-10-102. 
16-10-103. 
16-10-104. 
16-10-105. 
16-10-106. 
16-10-107. 
16-10-108. 
16-10-109. 
16-10-110. 
16-10-111. 
16-10-112. 
16-10-1183. 


16-10-201. 
16-10-202. 
16-10-2083. 
16-10-204. 
16-10-205. 


16-10-206. 
16-10-207. 


16-10-208 
16-10-212 


16-10-2183. 


may be cited as the “Criminal Justice Veterans 
Compensation Act of 2015” or the “CJVC Act.” 

For the Preamble to the act concerning the 
establishment of specialized veterans treat- 
ment courts, see Acts 2015, ch. 453. 


CHAPTERS 7-9 [RESERVED] 


CHAPTER 10 
CIRCUIT AND CRIMINAL COURTS 


Part 1. Jurisdiction and Powers 


General jurisdiction. 

Criminal jurisdiction. 

Will contests. 

Restoration of citizenship. 
Arbitrations and agreed cases. 
Contractual debts and demands. 
Change of name — Legitimation. 
Divorce — Adoption — Trustees. 
Partition and sale of property. 
Abatement of nuisances. 

Equity powers. 

Appellate jurisdiction. 
Jurisdiction of contract enforcement. 


Part 2. Operation 


Duty of judge to attend court — Adjournment by clerk. 

Days court not held. 

Duration of court. 

Adjournment during trial. 

Relief from firearm disabilities imposed on persons adjudicated as mental defective or 
judicially committed to mental institution. 

Pleadings in absence of judge. 

Continuance in absence of judge. 

— 16-10-211. [Reserved.] 

Money paid into court — Power of disposition. 

Information to be collected and reported to the federal bureau of investigation-NICS 
index and the department of safety by those circuit courts and criminal courts in 
which commitments to a mental institution are ordered. 
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CIRCUIT AND CRIMINAL COURTS 


16-10-101 


PART 1 
JURISDICTION AND POWERS 


16-10-101. General jurisdiction. 


The circuit court is a court of general jurisdiction, and the judge of the circuit 
court shall administer right and justice according to law, in all cases where the 
jurisdiction is not conferred upon another tribunal. 


History. 

Code 1858, § 4225 (deriv. Acts 1835-1836, ch. 
5, § 7); Shan., § 6063; Code 1932, § 10318; 
T.C.A. (orig. ed.), § 16-501. 


Cross-References. 

Bonds of county officers, duties, §§ 8-19-205 
— 8-19-208. 

Exclusive original jurisdiction of juvenile 
court, § 37-1-103. 

Personal injury or death cases in chancery or 
circuit courts, reports, § 16-21-111. 

State system of personnel administration, 
§ 8-30-101 et seq. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 338. 


Tennessee Jurisprudence, 10 Tenn. Juris., 
Elections, § 18; 16 Tenn. Juris., Judges, § 9; 17 
Tenn. Juris., Jurisdiction, § 22. 


Law Reviews. 

Laches at Law in Tennessee, 28 U. Mem. L. 
Rey. 211 (1997). 

The Tennessee Court of Appeals: How Often 
It Corrects the Trial Courts — and Why, 68 
Tenn. L. Rev. 557 (2001). 

The Tennessee Court System — Circuit 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 241. 


NOTES TO DECISIONS 


Analysis 


. In General. 

. Original Jurisdiction. 

. Election Contests. 

—Cumulative Jurisdiction of City Council. 
City Board of Censors. 

. Juvenile Court. 

. Effect of Possible Transfer. 

. Judicial Immunity. 

. Construction with Other Sections. 
10. Child Support Decrees. 

11. Action for Contribution. 


OONIMHMTR WHE 


1. In General. 

Circuit court has jurisdiction of suits in an 
equitable nature in absence of demurrer to 
jurisdiction as provided in § 16-10-111. Hewg- 
ley v. Trice, 207 Tenn. 466, 340 S.W.2d 918, 
1960 Tenn. LEXIS 482 (1960). 


2. Original Jurisdiction. 

Where jurisdiction is not conferred on some 
other court, the circuit court has original juris- 
diction. Staples v. Brown, 113 Tenn. 639, 85 
S.W. 254, 1904 Tenn. LEXIS 56 (1904); Johnson 
v. White, 171 Tenn. 536, 106 S.W.2d 222, 1937 
Tenn. LEXIS 134 (1937). 

Concomitant with any given court’s authority 
to adjudicate certain types of cases between 
parties properly subject to being haled into that 
court is the obligation to exercise that authority 


in all cases where the jurisdiction is not con- 
ferred upon another tribunal. Young v. Kittrell, 
833 S.W.2d 505, 1992 Tenn. App. LEXIS 120 
(Tenn. Ct. App. 1992). 


3. Election Contests. 

The circuit court takes jurisdiction to try a 
contest over the election of mayor of a city, 
under the provision of this section. Baker v. 
Mitchell, 105 Tenn. 610, 59 S.W. 137, 1900 
Tenn. LEXIS 111 (1900); Adcock v. Houk, 122 
Tenn. 269, 122 S.W. 979, 1909 Tenn. LEXIS 22 
(1909); Taylor v. Carr, 125 Tenn. 235, 141 S.W. 
745, 1911 Tenn. LEXIS 21 (1911). 

The provision of this section does not deprive 
the chancery court of its jurisdiction to restrain 
the exercise of unconstitutional powers, and 
chancery may restrain the removal of a county 
seat, for want of the requisite vote, for such suit 
is not a contested election case. Lindsay v. 
Allen, 112 Tenn. 637, 82 S.W. 171, 1904 Tenn. 
LEXIS 61 (1904). 

Contest of an election to determine whether a 
county should take stock in a railroad was not 
an election contest falling within the jurisdic- 
tion of the circuit court under the provisions of 
this section but was an action which regularly 
should have been brought in chancery court. 
Catlett v. Knoxville, S. & E. R. Co., 120 Tenn. 
699, 112 S.W. 559, 1908 Tenn. LEXIS 52 (1908). 

Cases involving annexation of corporate ter- 
ritory, county subscriptions to railroad compa- 
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nies and removal of county seats are not in the 
classification of contested elections so as to fall 
within the jurisdiction of the circuit court but 
are under the class of cases where the chancery 
court restrains officers from the exercise of 
unconstitutional power. Adcock v. Houk, 122 
Tenn. 269, 122 S.W. 979, 1909 Tenn. LEXIS 22 
(1909). 

This statute is broad and comprehensive and 
affords a remedy in an election contest where it 
is not conferred upon any other tribunal. John- 
son v. White, 171 Tenn. 536, 106 S.W.2d 222, 
1937 Tenn. LEXIS 134 (1937). 


4, —Cumulative 
Council. 

A city council is not a “judicial tribunal,” 
within the meaning of this section, and the 
circuit court is not deprived of its original 
jurisdiction by giving a city council only cumu- 
lative jurisdiction of contested election. Taylor 
v. Carr, 125 Tenn. 235, 141 S.W. 745, 1911 Tenn. 
LEXIS 21 (1911). 


Jurisdiction of City 


5. City Board of Censors. 

Circuit court properly granted writ of certio- 
rari to review action of board of censors of city 
of Memphis so as to try de novo and pass upon 
the merits of the controversy. Binford v. Car- 
line, 9 Tenn. App. 364, — S.W.2d —, 1928 Tenn. 
App. LEXIS 246 (Tenn. Ct. App. 1928). 


6. Juvenile Court. 

Circuit court has jurisdiction in an action of 
common-law certiorari to correct a pretrial ac- 
tion of juvenile court. State v. Womack, 591 
S.W.2d 487, 1979 Tenn. App. LEXIS 344 (Tenn. 
Ct. App. 1979). 


16-10-102. Criminal jurisdiction. 
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7. Effect of Possible Transfer. 

A possible transfer to criminal court is not 
sufficient grounds for negating the statutory 
general authority of the circuit court in favor of 
the specific, limited authority of the criminal 
court which does not arise until transfer. State 
v. Womack, 591 S.W.2d 437, 1979 Tenn. App. 
LEXIS 344 (Tenn. Ct. App. 1979). 


8. Judicial Immunity. 

Court of general jurisdiction of Tennessee 
and its presiding judge cannot be sued for acts 
done in exercise of judicial function. Wood v. 
Circuit Court of Warren County, 331 F. Supp. 
1245, 1971 U.S. Dist. LEXIS 13389 (E.D. Tenn. 
1971). 


9. Construction with Other Sections. 

This section deals with the general powers 
and jurisdiction of the circuit court and in no 
way modifies the provisions of § 16-10-106. 
Metropolitan Life Ins. Co. v. Bradley, 178 Tenn. 
317, 157 S.W.2d 829, 1941 Tenn. LEXIS 61 
(1942). 


10. Child Support Decrees. 

Circuit court, under its powers to administer 
justice in all cases where jurisdiction was not 
conferred upon another tribunal, had jurisdic- 
tion to modify child support decree originally 
granted by subsequently abolished county 
court. Jarvis v. Jarvis, 664 S.W.2d 694, 1983 
Tenn. App. LEXIS 715 (Tenn. Ct. App. 1983). 


11. Action for Contribution. 

An action for contribution is within the cir- 
cuit court’s general jurisdiction. Young v. 
Kittrell, 833 S.W.2d 505, 1992 Tenn. App. 
LEXIS 120 (Tenn. Ct. App. 1992). 


The circuit court has exclusive original jurisdiction of all crimes and 
misdemeanors, either at common law or by statute, unless otherwise expressly 


provided by statute or this code. 


History. 

Code 1858, § 4226 (deriv. Acts 1835-1836, ch. 
19, § 3); Shan., § 6064; mod. Code 1932, 
§ 10319; T.C.A. (orig. ed.), § 16-502. 


Cross-References. 
Original jurisdiction of criminal matters, 
§ 40-1-108. 


Textbooks. 
Tennessee Jurisprudence, 17 Tenn. Juris., 
Jurisdiction, § 22. 


Law Reviews. 

The Tennessee Court System — Circuit 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 241. 


Attorney General Opinions. 

Jurisdiction of juvenile courts over misde- 
meanors of child abuse and neglect and contrib- 
uting to delinquency, OAG 93-24, 1993 Tenn. 
AG LEXIS 27 (3/29/93). 


NOTES TO DECISIONS 


1. Effect of Statute. 
The moment an offense was made a misde- 


meanor, it became an offense cognizable in the 
circuit and criminal courts by operation of this 
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section. State v. O'Hara, 1 Shan. 457 (1875). 


16-10-103. Will contests. 


CIRCUIT AND CRIMINAL COURTS 


16-10-1038 


The circuit court has jurisdiction to try and determine all issues made up to 
contest the validity of last wills and testaments. 


History. 

Code 1858, § 4227 (deriv. Acts 1835-1836, ch. 
5, § 9); Shan., § 6065; Code 1932, § 10320; 
T.C.A. (orig. ed.), § 16-503; Acts 1991, ch. 152, 
al 


Textbooks. 
Tennessee Jurisprudence, 12 Tenn. Juris., 


Executors and Administrators, § 5; 17 Tenn. 
Juris., Jurisdiction, § 22. 


Law Reviews. 

The Tennessee Court System — Circuit 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 241. 


NOTES TO DECISIONS 


Analysis 


. In General. 

. More than One Will Propounded. 

. Interest to Contest. 

. Proponent Relying on Estoppel as to Sanity. 
. Ascertaining Fees. 


= OF WON eH 


. In General. 

Where certain papers were offered for pro- 
bate as will in county court and heirs at law 
appeared and contested the validity of the al- 
leged will and the county court ordered that the 
fact of contest be certified to the circuit court 
and that the original papers be certified to the 
circuit court this was sufficient to vest the 
circuit court with jurisdiction. Druen v. Hud- 
son, 17 Tenn. App. 428, 68 S.W.2d 146, 1933 
Tenn. App. LEXIS 77 (Tenn. Ct. App. 1933). 


2. More than One Will Propounded. 

More than one will may be propounded to a 
jury in a circuit court during the trial of issues 
of devisavit vel non. Lillard v. Tolliver, 154 
Tenn. 304, 285 S.W. 576, 1925 Tenn. LEXIS 117 
(1926). 


3. Interest to Contest. 

A testatrix’s husband had sufficient interest 
to contest will where they were beneficiaries 
under a prior will and testatrix left no other 
relatives by blood or marriage. Melody v. Ham- 
blin, 21 Tenn. App. 687, 115 S.W.2d 237, 1937 
Tenn. App. LEXIS 69 (Tenn. Ct. App. 1937). 


4, Proponent Relying on Estoppel as to 
Sanity. 

Proponent of will may rely on defense that 
contestant is estopped to contest on ground of 
insanity of testator, though proponent failed to 
plead estoppel specially, the contest being 
treated as legal action and not suit in equity. 
Melody v. Hamblin, 21 Tenn. App. 687, 115 
S.W.2d 237, 1937 Tenn. App. LEXIS 69 (Tenn. 
Ct. App. 1937). 


5. Ascertaining Fees. 

In a will contest, the circuit court after a 
compromise judgment, may refer the cause to 
the clerk to ascertain fees of counsel of infant 
contestant. Roberts v. Vaughn, 142 Tenn. 361, 
219 S.W. 1034, 1919 Tenn. LEXIS 65, 9 A.L.R. 
1528 (1920). 


DECISIONS UNDER PRIOR LAW 


1. Exclusiveness of Jurisdiction. 
Jurisdiction to try an issue of devisavit vel 
non is exclusively in the circuit court, and the 
chancery court has no jurisdiction to try such 
issue. Section 16-11-102 does not confer this 
jurisdiction on the chancery court. The chan- 
cery court cannot even try the issue as an 
incident in a suit involving other matter of 
proper equitable congnizance, but should direct 
the parties to take appropriate steps to secure 
such a trial in the circuit court. Simmons v. 
Leonard, 89 Tenn. 622, 15 S.W. 444, 1890 Tenn. 


LEXIS 86 (1891); Simmons v. Leonard, 91 
Tenn. 183, 18 S.W. 280, 1891 Tenn. LEXIS 92, 
30 Am. St. Rep. 875 (1892). 

The jurisdiction of the circuit court is exclu- 
sive in the matter of the contest of wills; there- 
fore a chancery court cannot entertain and try 
an issue of devisavit vel non although it is 
presented in connection with matters of equi- 
table cognizance. Muse v. Sluder, 600 S.W.2d 
237, 1980 Tenn. App. LEXIS 347 (Tenn. Ct. 
App. 1980). 


16-10-104 
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16-10-104. Restoration of citizenship. 


The circuit court has exclusive jurisdiction to hear and determine applica- 
tions to be restored to citizenship, made by persons who have been rendered 
infamous by the judgment of any court of this state. 


History. 

Code 1858, § 4228 (deriv. Acts 1851-1852, ch. 
30, § 1); Shan., § 6066; Code 1932, § 10321; 
T.C.A. (orig. ed.), § 16-504. 


Textbooks. 
Tennessee Jurisprudence, 6 Tenn. Juris., 


Citizenship, § 2; 17 Tenn. Juris., Jurisdiction, 
8 122. 


Law Reviews. 
Tennessee Civil Disabilities: A Systematic 
Approach (Neil P. Cohen), 41 Tenn. L. Rev. 253. 


16-10-105. Arbitrations and agreed cases. 


The circuit court has jurisdiction to enter judgments on awards of arbitra- 
tors and to hear and determine agreed cases. 


History. 

Code 1858, § 4229 (deriv. Acts 1851-1852, ch. 
173); Shan., § 6067; Code 1932, § 10322; 
T.C.A. (orig. ed.), § 16-505. 


Textbooks. 
Tennessee Jurisprudence, 17 Tenn. Juris., 
Jurisdiction, § 22. 


Law Reviews. 

The Tennessee Court System — Circuit 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 241. 


16-10-106. Contractual debts and demands. 


The circuit court has jurisdiction, concurrent with courts of general sessions, 
to the extent of the jurisdiction of the courts of general sessions, of all debts and 
demands on contract over fifty dollars ($50.00). 


History. 

Code 1858, § 4230 (deriv. Acts 1835-1836, ch. 
5, § 7); Shan., § 6068; Code 1932, § 10328; 
impl. am. Acts 1979, ch. 68, §§ 2,3; T.C.A. (orig. 
ed.), § 16-506. 


Textbooks. 
Tennessee Jurisprudence, 17 Tenn. Juris., 


Jurisdiction, § 22; 19 Tenn. Juris., Motions and 
Summary Proceedings, § 5. 


Law Reviews. 

The Tennessee Court System — Circuit 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 241. 


NOTES TO DECISIONS 


Analysis 


. Effect of Other Statutes. 

. Basis of Jurisdiction. 

. Establishment of Prima Facie Jurisdiction. 
. Issue as to Jurisdictional Amount. 
Mechanic’s Liens. 


. Effect of Other Statutes. 

A statute increasing the jurisdiction of jus- 
tices of the peace (now general sessions court) 
does not operate to abridge the existing juris- 
diction of the circuit court. Taylor, Cole & 
McLeod v. Pope, 45 Tenn. 413, 1868 Tenn. 
LEXIS 23 (1868), overruled, A. J. Roach & Co. 


a OP ONE 


v. Turk, 56 Tenn. 708, 1872 Tenn. LEXIS 196, 
24 Am. Rep. 360 (1872). 

Section 16-10-101 deals with the general 
powers and jurisdiction of the circuit court and 
in no way modifies the provisions of this sec- 
tion. Metropolitan Life Ins. Co. v. Bradley, 178 
Tenn. 317, 157 S.W.2d 829, 1941 Tenn. LEXIS 
61 (1942). 


2. Basis of Jurisdiction. 

The jurisdiction of the court does not depend 
upon the result of the case, but on the amount 
of the “debt or demand” constituting the foun- 
dation of the suit. Metropolitan Life Ins. Co. v. 
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Bradley, 178 Tenn. 317, 157 S.W.2d 829, 1941 
Tenn. LEXIS 61 (1942). 


3. Establishment of Prima Facie Jurisdic- 
tion. 

If the debt or demand set forth in the decla- 
ration exceeds $50.00 the court has prima facie 
jurisdiction. Metropolitan Life Ins. Co. v. Brad- 
ley, 178 Tenn. 317, 157 S.W.2d 829, 1941 Tenn. 
LEXIS 61 (1942). 


4. Issue as to Jurisdictional Amount. 
Where the writ and declaration are for a sum 
sufficiently large to give the court jurisdiction, 
the judgment will be valid, though it be for a 
sum less than the jurisdictional sum, unless 
the defendant put the question of jurisdiction in 
issue by plea in abatement resting the point on 
the sum actually in dispute. Ross v. Jackson, 3 
Tenn. 406, 1 Cooke, 1813 Tenn. LEXIS 48 
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(1813); Martin v. Carter, 9 Tenn. 489, 1831 
Tenn. LEXIS 29 (1831); Covington v. Neilson, 
14 Tenn. 474, 14 Tenn. 475, 1834 Tenn. LEXIS 
117 (1834). See Jourdan v. Barry, 5 Tenn. 102, 
1817 Tenn. LEXIS 63 (1817); Metropolitan Life 
Ins. Co. v. Bradley, 178 Tenn. 317, 157 S.W.2d 
829, 1941 Tenn. LEXIS 61 (1942). 

If the value of the debt or demand is less than 
$50.00, although averred in the declaration to 
be over $50.00, a plea in abatement to the 
jurisdiction of the circuit court will lie. Metro- 
politan Life Ins. Co. v. Bradley, 178 Tenn. 317, 
157 S.W.2d 829, 1941 Tenn. LEXIS 61 (1942). 


5. Mechanic’s Liens. 

The circuit court has no jurisdiction to en- 
force mechanic’s lien where amount does not 
exceed $50.00. Phillips-Burtoff Mfg. Co. v. 
Campbell, 93 Tenn. 469, 25 S.W. 961, 1893 
Tenn. LEXIS 74 (1894). 


16-10-107. Change of name — Legitimation. 


The circuit court and the chancery court have concurrent jurisdiction to 
change and alter the names of persons and to legitimate children. 


History. 

Code 1858, § 4231 (deriv. Acts 1805, ch. 2); 
Shan., § 6069; Code 1932, § 10324; impl. am. 
Acts 1951, ch. 202; T.C.A. (orig. ed.), § 16-507; 
Acts 1984, ch. 682, § 1. 


Cross-References. 
Paternity and legitimation, title 36, ch. 2, 
part 3. 


Textbooks. 
Tennessee Jurisprudence, 17 Tenn. Juris., 
Jurisdiction, § 22. 


Law Reviews. 
Change of Names, Legitimation, and Adop- 
tion, 19 Tenn. L. Rev. 418. 


16-10-108. Divorce — Adoption — Trustees. 


The circuit court has concurrent jurisdiction with the chancery court to grant 
divorces, to authorize the adoption of children, to release testamentary and 
other trustees, and to appoint trustees in place of those released or dead, and 
also to decree, on petitions of trustees, by will or otherwise, for the sale of 


property, real or personal. 


History. 

Code 1858, § 4232 (deriv. Acts 1835-1836, ch. 
19, § 4; 1835-1836, ch. 20, § 1; 1845-1846, ch. 
194; 1847-1848, ch. 13); Shan., § 6070; Code 
1932, § 10325; Acts 1951, ch. 202, § 40 (Wil- 
liams, § 9572.52); T.C.A. (orig. ed.), § 16-508. 


Cross-References. 

Adoption, title 36, ch. 1. 

Appointment and removal of trustees, title 
35, ch. 1. 


Divorce and annulment, title 36, ch. 4. 


Textbooks. 

Tennessee Jurisprudence, 9 Tenn. Juris., Di- 
vorce and Alimony, §§ 2, 18; 11 Tenn. Juris., 
Equity, § 28; 17 Tenn. Juris., Jurisdiction, 
83 22. 


Law Reviews. 

The Tennessee Court System — Circuit 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 241. 


16-10-109 
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NOTES TO DECISIONS 


Analysis 


1. Misjoinder of Actions. 
2. Jurisdiction. 


1. Misjoinder of Actions. 

Where a party filed suit for divorce in a court 
of law, therewith also seeking to have a deed 
from the state set aside, there was a manifest 
misjoinder of actions, and the same were appro- 
priately severed, and, as that phase of the 
action relating to the deed involved matters 
peculiarly and exclusively with the jurisdiction 
of equity, subsequent proceedings at law on the 
question of the deed where properly enjoined, 
this section and § 16-10-109 being considered 
inapplicable. McGee v. Carter, 31 Tenn. App. 
141, 212 S.W.2d 902, 1948 Tenn. App. LEXIS 78 
(Tenn. Ct. App. 1948). 


2. Jurisdiction. 

Trial court had subject matter jurisdiction to 
hear a father’s petition for change of custody 
because the statute was not applicable; the 
allegations in the petition were not tantamount 
to allegations of dependency and neglect under 
the statute but were more in the nature of a 
disagreement over the long-term manner of 
addressing the children’s psychological, behav- 
ioral, and educational issues. Holley v. Holley, 
420 S.W.3d 756, 2013 Tenn. App. LEXIS 361 
(Tenn. Ct. App. May 31, 2013), appeal denied, 
—§.W.3d —, 2013 Tenn. LEXIS 794 (Tenn. Oct. 
16, 2013). 


Mother was not entitled to relief from the 
circuit court’s judgment entering a modified 
Permanent Parenting Plan (PPP) because the 
father appropriately filed his petition seeking 
modification of the PPP in the circuit court, 
which possessed continuing, exclusive subject 
matter jurisdiction of divorce decrees. Cox v. 
Lucas, 576 S.W.3d 356, 2019 Tenn. LEXIS 218 
(Tenn. May 29, 2019). 

Trial court had jurisdiction over a divorce 
action and thus, properly exercised its jurisdic- 
tion to order foreign land sold and equitably 
divide and distribute the proceeds from the sale 
of the marital property because it sought to 
compel the husband, his brother, and his sister- 
in-law to convey the land so as to realize the 
wife’s marital share of the assets transferred 
during the pendency of the divorce; the order 
did not attempt to set aside the transactions 
relating to the property. Sekik v. Abdelnabi, — 
S.W.3d —, 2020 Tenn. App. LEXIS 516 (Tenn. 
Ct. App. Nov. 18, 2020), vacated, — S.W.3d —, 
2021 Tenn. App. LEXIS 11 (Tenn. Ct. App. Jan. 
12, 2021), substituted opinion, — S.W.3d —, 
2021 Tenn. App. LEXIS 10 (Tenn. Ct. App. Jan. 
13, 2021); 

Trial court had subject matter jurisdiction 
and properly exercised that jurisdiction to or- 
der marital property in Gaza sold and the 
proceeds equitably distributed where the gra- 
vamen of the wife’s complaint was a divorce 
matter. Sekik v. Abdelnabi, — S.W.3d —, 2021 
Tenn. App. LEXIS 10 (Tenn. Ct. App. Jan. 13, 
2021). 


16-10-109. Partition and sale of property. 


The circuit court has concurrent jurisdiction with the chancery and county 
courts to make partition and distribution; and, for this purpose, to sell 
property, real or personal, if necessary, or manifestly to the interest of the 
parties; and to sell land to pay debts of decedents where the personal assets are 


insufficient. 


History. 

Code 1858, § 4233 (deriv. Acts 1835-1836, ch. 
19, § 4; 1835-1836, ch. 20, § 1); Shan., § 6071; 
Code 1932, § 10326; Acts 1976, ch. 529, § 3; 
T.C.A. (orig. ed.), § 16-509. 


Cross-References. 
Distribution, partition, and sale of realty in 
certain counties, § 16-16-108. 


Textbooks. 
Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 


peal and Error, § 124; 11 Tenn. Juris., Equity, 
§ 28; 17 Tenn. Juris., Jurisdiction, § 22. 


Law Reviews. 

The Tennessee Court System — Chancery 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 281. 

The Tennessee Court System — Circuit 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 241. 
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NOTES TO DECISIONS 


Analysis 


. Sale of Lands. 

. Matters Not Constituting Partition. 
. Compelling Accounting. 

. Time of Making Allotment. 


. Sale of Lands. 

Circuit court’s jurisdiction is concurrent with 
that of the chancery and county courts for the 
sale of lands for partition and to pay debts of a 
decedent. Moore’s Adm’rs v. Widow & Heirs, 30 
Tenn. 512, 1851 Tenn. LEXIS 91 (1851); Parker 
v. Britt, 51 Tenn. 248, 1871 Tenn. LEXIS 154 
(1871); Thompson v. Mebane, 51 Tenn. 370, 
1871 Tenn. LEXIS 177 (1871); Kindell v. Titus, 
56 Tenn. 727, 1872 Tenn. LEXIS 198 (1872); 
Connell v. Walker, 74 Tenn. 709, 1881 Tenn. 
LEXIS 201 (1881); Davis v. Davis, 87 Tenn. 200, 
10 S.W. 3638, 1888 Tenn. LEXIS 53 (1889); 
Bashaw v. Temple, 115 Tenn. 596, 91 S.W. 202, 
1905 Tenn. LEXIS 93 (1906); Key v. Harris, 116 
Tenn. 161, 92 S.W. 285, 1905 Tenn. LEXIS 15 
(1905); Puckett v. Wynns, 132 Tenn. 5138, 178 
S.W. 1184, 1915 Tenn. LEXIS 41 (1915). 


eH Pwonore 


16-10-110. Abatement of nuisances. 


2. Matters Not Constituting Partition. 

A petition of widow seeking to have substi- 
tuted for unassigned dower and homestead title 
in fee to a portion of the realty was not a 
petition seeking partition. Gillespie v. Jackson, 
153 Tenn. 150, 281 S.W. 929, 1925 Tenn. LEXIS 
14 (1926). 


3. Compelling Accounting. 

The court has no jurisdiction to compel a 
personal representative to account at suit of a 
distributee. Dougherty v. Maxwell, 25 Tenn. 
446, 1846 Tenn. LEXIS 18 (1846). 

The court has no jurisdiction to compel settle- 
ment of matters of equitable accounting against 
guardian at instance of ward. Taylor v. Keeton, 
29 Tenn. 536, 1850 Tenn. LEXIS 28 (1850). 


4, Time of Making Allotment. 

Court should not as a matter of practice 
attempt to determine questions relating to the 
allotment of homestead and dower until com- 
missioners have been appointed and have re- 
ported their findings. Wyrick v. Hale, 30 Tenn. 
App. 597, 209 S.W.2d 50, 1947 Tenn. App. 
LEXIS 113 (Tenn. Ct. App. 1947). 


The circuit court is clothed with all the powers of the chancery court to abate 
nuisances, in an action brought for recovery of damages resulting from a 
nuisance, upon the finding of a jury that the subject matter of a complaint is 
a nuisance, and judgment entered thereon. 


History. 
Code 1858, § 4235; Shan., § 6073; Code 
1932, § 10328; T.C.A. (orig. ed.), § 16-510. 


Cross-References. 
Abatement of nuisances, title 29, ch. 3. 


Textbooks. 
Tennessee Jurisprudence, 11 Tenn. Juris., 


16-10-111. Equity powers. 


Equity, § 28; 17 Tenn. Juris., Jurisdiction, 
S$) 22) 


Law Reviews. 

The Tennessee Court System — Circuit 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 241. 


Any suit of an equitable nature, brought in the circuit court, where objection 
has not been taken to the jurisdiction, may be transferred to the chancery court 
of the county, or heard and determined by the circuit court upon the principles 
of a court of equity, with power to order and take all proper accounts, and 


otherwise to perform the functions of a chancery court. 


History. 

Code 1858, § 4236 (deriv. Acts 1851-1852, ch. 
152, § 9); Shan., § 6074; mod. Code 19382, 
§ 10329; Acts 1972, ch. 565, § 2; T.C.A. (orig. 
ed.), § 16-511. 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
§§ 8, 9, 56, 444. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 776. 
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Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 
peal and Error, § 118; 11 Tenn. Juris., Equity, 
§§ 2, 21-29, 32; 17 Tenn. Juris., Jurisdiction, 
§ 22; 19 Tenn. Juris., Municipal, State and 
County Aid, § 7; 22 Tenn. Juris., Rescission, 
Cancellation and Reformation, § 33. 


Law Reviews. 
A Little Bit of Laches Goes a Long Way: 
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Notes on Petrella v. Metro-Goldwyn-Mayer, 
Inc., 67 Vand. L. Rev. En Banc 1 (2014). 

Laches at Law in Tennessee, 28 U. Mem. L. 
Rev. 211 (1997). 

The Supreme Court and the New Equity, 68 
Vand. L. Rev. 997 (2015). 

The Tennessee Court System — Circuit 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 241. 


NOTES TO DECISIONS 


Analysis 


. Jurisdiction in General. 

. Specific Instances of Jurisdiction. 

. Jurisdiction Upon Demurrer. 

. Election as to Forum. 

Forms and Rules of Procedure. 
—Agreement of Parties — Effect. 
—Procedure after Transfer to Chancery. 
. Equitable Defenses. 

. Discretionary Appeals in Equity Causes. 
10. Appeal to Circuit Court. 

11. Suits of Equitable Nature. 
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1. Jurisdiction in General. 

Where the jurisdiction is not demurred to, 
the plaintiffs suit of equitable cognizance will 
not be dismissed, but the circuit judge may, at 
his discretion, transfer the cause to the chan- 
cery court, or retain and determine it himself 
upon the principles of equity and according to 
the practice of the chancery court. Sewanee 
Mining Co. v. E. L. Best Co., 40 Tenn. 701, 1859 
Tenn. LEXIS 206 (1859); Hall v. Jacocks, 52 
Tenn. 84, 1871 Tenn. LEXIS 237 (1871); Smith 
v. Leonard, 1 Shan. 604 (1876); Metropolitan 
Life Ins. Co. v. Humphrey, 167 Tenn. 421, 70 
S.W.2d 361, 1933 Tenn. LEXIS 56 (1934). 

The circuit court has jurisdiction to enforce 
equitable remedies where no objection is made. 
Hunt v. Hoppe, 22 Tenn. App. 540, 124 S.W.2d 
306, 1938 Tenn. App. LEXIS 55 (Tenn. Ct. App. 
1938). 

This section has no application where an 
action may be filed either in a court of law or a 
court of chancery and the rule then applies that 
the court first obtaining jurisdiction shall re- 
tain the same. Hamilton Nat'l Bank v. Cham- 
pion, 202 Tenn. 205, 303 S.W.2d 731, 1957 
Tenn. LEXIS 381 (1957). 

This section is not a denial of circuit court’s 
jurisdiction of suits of an equitable nature but 
rather a recognition of such jurisdiction if not 
challenged by demurrer. Hewgley v. Trice, 207 
Tenn. 466, 340 S.W.2d 918, 1960 Tenn. LEXIS 
482 (1960). 

This section pertains to original, not appel- 
late, jurisdiction of the circuit court. Riden v. 
Snider, 832 S.W.2d 341, 1991 Tenn. App. LEXIS 
901 (Tenn. Ct. App. 1991), appeal denied, 1992 
Tenn. LEXIS 299 (Tenn. Mar. 30, 1992). 


2. Specific Instances of Jurisdiction. 
The circuit court has jurisdiction of a suit to 


invalidate the declared result of an election 
held to determine whether a county should 
subscribe to the capital stock of a railroad 
company, where no objection was made by de- 
murrer. Catlett v. Knoxville, S. & E. R. Co., 120 
Tenn. 699, 112 S.W. 559, 1908 Tenn. LEXIS 52 
(1908). 

Where there was no demurrer to jurisdiction, 
the circuit court had jurisdiction of a suit for 
the annulment of a marriage. Southern R. Co. 
v. Baskette, 175 Tenn. 253, 133 S.W.2d 498, 
1939 Tenn. LEXIS 37 (1939). 

Where jurisdiction of circuit court to pass on 
issues raised on appeal to circuit court from 
county court’s dismissal of petition by heir to 
determine validity of claim against decedent’s 
estate was not questioned, circuit court had 
jurisdiction to pass on such issues. Brigham v. 
Southern Trust Co., 201 Tenn. 466, 300 S.W.2d 
880, 1957 Tenn. LEXIS 325 (1957). 

In personal injury action against master 
brought in circuit court where defendant raised 
issue that plaintiff had given its servant, who 
was primarily negligent, a release and plaintiff 
joined issue asserting that the instrument was 
a covenant not to sue, court had authority to 
construe instrument in view of its ultimate 
result and properly held that instrument was a 
covenant not to sue and that such covenant 
would bar suit against master who was only 
liable as a result of servant’s negligence. Stew- 
art v. Craig, 208 Tenn. 212, 344 S.W.2d 761, 
1961 Tenn. LEXIS 413 (1961). 

Although physician had told person that she 
had a possible whiplash injury which might 
give trouble in the future, a release executed by 
her husband releasing defendant from “all 
known, unknown, foreseen, and unforeseen, 
bodily and personal injuries” and property 
damage caused by the accident, and the 
amount paid for such release only covered the 
cost of repairing the automobile and the loss of 
its use, plus the cost of a physical examination 
where the party did not realize the extent of the 
injuries at the time of the execution of such 
release, it was a question for the jury to deter- 
mine whether such release was executed under 
a mutual mistake of material fact. Warren v. 
Crockett, 211 Tenn. 173, 364 S.W.2d 352, 1962 
Tenn. LEXIS 353 (1962). 

Independent suit seeking rescission of lease 
contract might be maintained in circuit court in 
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absence of objection by demurrer, but a plea 
claiming recoupment was not such an action 
and could not be brought within the provisions 
of this section. Cummings & Co. v. Mascari, 55 
Tenn. App. 512, 402 S.W.2d 719, 1965 Tenn. 
App. LEXIS 264 (Tenn. Ct. App. 1965). 


3. Jurisdiction Upon Demurrer. 

The circuit court possesses no equity jurisdic- 
tion, except such as is expressly conferred upon 
it by statute, and, to maintain its jurisdiction, 
where objection thereto is taken by demurrer, a 
state of facts must be shown to exist, falling 
within the provisions of the statute. Arrington 
v. Grissom, 41 Tenn. 522, 1860 Tenn. LEXIS 99 
(1860). 

Upon demurrer to its jurisdiction on ground 
that suit is equitable in nature, circuit court 
has jurisdiction to pass on such demurrer and 
determine the nature of the suit. Hewgley v. 
Trice, 207 Tenn. 466, 340 S.W.2d 918, 1960 
Tenn. LEXIS 482 (1960). 

Suit for reformation of contract of insurance 
was of an equitable nature and could not be 
maintained as an action at law where objection 
was raised to jurisdiction of circuit court by 
demurrer. Milwaukee Ins. Co. v. Gordon, 54 
Tenn. App. 279, 390 S.W.2d 680, 1964 Tenn. 
App. LEXIS 153 (Tenn. Ct. App. 1964). 


4, Election as to Forum. 

Where, in a proceeding by certiorari and 
supersedeas to quash a levy on exempt prop- 
erty, the defense was that the debtor had given 
the creditor a lien on the property by the note 
on which the judgment was rendered, and 
thereupon the debtor filed an amended peti- 
tion, alleging that the provisions of the note 
giving a lien was inserted by the creditor, 
without his knowledge, the whole litigation 
should be tried in one forum, and the creditor 
was given his election to withdraw all objection 
to the jurisdiction of the law court over the 
matter of the amended petitions, or to suffer 
the levy to be quashed without prejudice to his 
remedy in equity. Mynatt v. Magill, 71 Tenn. 72, 
1879 Tenn. LEXIS 36 (1879). 


5. Forms and Rules of Procedure. 

A suit of an equitable nature is heard and 
determined in circuit court according to forms 
and rules of chancery pleading. Shelby County 
v. Bickford, 102 Tenn. 395, 52 S.W. 772, 1899 
Tenn. LEXIS 61 (1899). 

Divorce cases, even though tried in the cir- 
cuit court, are treated as chancery suits. Mur- 
rell v. Murrell, 45 Tenn. App. 309, 323 S.W.2d 
15, 1958 Tenn. App. LEXIS 129 (Tenn. Ct. App. 
1958). 


6. —Agreement of Parties — Effect. 

A suit brought in the circuit court may, by 
agreement of the parties, be tried as a chancery 
cause in that court, and orders, references, and 
reports made as in chancery. Husky v. Maples, 
42 Tenn. 25, 1865 Tenn. LEXIS 6 (1865). 
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7. —Procedure after Transfer to Chan- 
cery. 

The proceedings subsequent to the transfer 
of a case from the circuit court to the chancery 
court are according to the forms and rules of 
chancery pleading and practice; and, upon ap- 
peal, the hearing will be de novo upon the 
record as its component parts may appear, and 
there is no presumption, as in cases at law in 
the absence of a bill of exceptions, that the 
evidence below was sufficient to sustain the 
finding of the court. Shelby County v. Bickford, 
102 Tenn. 395, 52 S.W. 772, 1899 Tenn. LEXIS 
61 (1899); Leiberman, Loveman & O’Brien v. 
Bowden, 121 Tenn. 496, 119 S.W. 64, 1908 
Tenn. LEXIS 31 (1908). 


8. Equitable Defenses. 

This section does not mean that, in a case of 
legal character, the circuit court may assume 
the functions of a court of equity, because some 
equitable defense is set up, or a case is devel- 
oped in the proof, of which a court of equity 
might have exercised a concurrent jurisdiction, 
if that forum had been selected in the first 
instance. In such case, the same general prin- 
ciple would apply since, as well as before, this 
statute, that the tribunal first taking diction 
should retain it. Sewanee Mining Co. v. E. L. 
Best Co., 40 Tenn. 701, 1859 Tenn. LEXIS 206 
(1859); Saudek v. Nashville & H. Tpk. Co., 3 
Cooper’s Tenn. Ch. 473 (1877); Morgan v. 
Layne, 165 Tenn. 5138, 56 S.W.2d 161, 1932 
Tenn. LEXIS 78 (1933). 

Where the creditor has, upon a sufficient 
consideration, extended the time of payment to 
the principal, or refused payment from him 
when tendered, or has done anything else 
which, in equity, releases the surety, the surety 
may make the defense in a court of law, espe- 
cially under this section. Gillespie v. Darwin, 53 
Tenn. 21, 1871 Tenn. LEXIS 312 (1871); Lind- 
sey v. Thompson, 60 Tenn. 463, 1872 Tenn. 
LEXIS 535 (1873); Lindsey v. Thompson, 1 
Cooper’s Tenn. Ch. 272 (1873); Renegar v. 
Thompson, 69 Tenn. 457, 1878 Tenn. LEXIS 
117 (1878); Mumford v. Memphis & C.R.R., 70 
Tenn. 393, 1879 Tenn. LEXIS 186, 31 Am. Rep. 
616 (1879); West v. Gordon, 71 Tenn. 370, 1879 
Tenn. LEXIS 91 (1879); Ewing v. Sugg, 80 Tenn. 
375, 1883 Tenn. LEXIS 183 (1883); Bryan v. 
Henderson, 88 Tenn. 23, 12 S.W. 338, 1889 
Tenn. LEXIS 29 (1889); Saunders v. Lanier, 128 
Tenn. 693, 164 S.W. 780, 1915C Am. Ann. Cas. 
370, 1913 Tenn. LEXIS 83 (1913). 

While the circuit court is without jurisdiction 
to relieve against mutual mistake, yet where a 
defendant pleads in an action at law a release 
as accord and satisfaction and plaintiff files 
replication averring that the release was ex- 
ecuted under mutual mistake of fact, and issue 
is taken on the replication, without demurrer to 
jurisdiction, the circuit court may grant relief 
on equitable principles. Metropolitan Life Ins. 
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Co. v. Humphrey, 167 Tenn. 421, 70 S.W.2d 361, 
1933 Tenn. LEXIS 56 (1934). 

This section applies only to equitable causes 
or suits of an equitable nature which are 
brought in the circuit court by mistake and does 
not mean that in a case of legal character the 
circuit court may assume the functions of a 
court of equity because some equitable defense 
is set up. Hamilton Nat'l Bank v. Champion, 
202 Tenn. 205, 303 S.W.2d 731, 1957 Tenn. 
LEXIS 381 (1957). 


9. Discretionary Appeals in Equity 
Causes. 

In determining when a discretionary appeal 
will lie from the circuit court in equity causes 
under § 27-3-105, such section must be con- 
strued with this section. Potter v. Sanderson, 
199 Tenn. 337, 286 S.W.2d 873, 1956 Tenn. 


LEXIS 330 (1956). 


10. Appeal to Circuit Court. 

Suit commenced in general sessions court 
and appealed to circuit court could not be 
disposed of on equitable grounds where amount 
of claim exceeded equitable jurisdiction of gen- 
eral sessions court. Mazikowski v. Central Mut. 
Ins. Co., 44 Tenn. App. 128, 312 S.W.2d 867, 
1958 Tenn. App. LEXIS 137 (Tenn. Ct. App. 
1958). 

Where, in suit commenced in general ses- 
sions court and appealed to circuit court, plain- 
tiffs were not seeking equitable relief, defen- 
dant was entitled to only such defenses as are 
permissible in courts of law and circuit court 
could not dispose of the suit as an equity case. 
Mazikowski v. Central Mut. Ins. Co., 44 Tenn. 
App. 128, 312 S.W.2d 867, 1958 Tenn. App. 
LEXIS 187 (Tenn. Ct. App. 1958). 
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11. Suits of Equitable Nature. 

Claim against an estate involving compli- 
cated accounting was a suit of an equitable 
nature and there was nothing in § 30-517 (now 
§ 30-2-314) requiring it to be tried in the form 
of an action at law. Hewgley v. Trice, 51 Tenn. 
App. 452, 369 S.W.2d 741, 1962 Tenn. App. 
LEXIS 121 (Tenn. Ct. App. 1962). 

In a suit involving complicated accounting so 
as to be equitable in nature there is no absolute 
right to trial by jury. Hewgley v. Trice, 51 Tenn. 
App. 452, 369 S.W.2d 741, 1962 Tenn. App. 
LEXIS 121 (Tenn. Ct. App. 1962). 

It is fundamental that a suit for accounting, 
involving claims and counterclaims, where the 
accounts are complicated is a suit of an equi- 
table nature. Hewgley v. Trice, 51 Tenn. App. 
452, 369 S.W.2d 741, 1962 Tenn. App. LEXIS 
121 (Tenn. Ct. App. 1962). 

The jurisdiction to abate a public nuisance is 
in chancery, circuit, and criminal courts. The 
statute giving jurisdiction over equitable mat- 
ters to “circuit courts” refers to courts of law as 
distinguished from courts of equity and in- 
cludes criminal courts; therefore, action for a 
permanent injunction restraining use of prop- 
erty for prostitution was properly brought in 
criminal court. State ex rel. Webster v. Daugh- 
erty, 530 S.W.2d 81, 1975 Tenn. App. LEXIS 172 
(Tenn. Ct. App. 1975). 

A suit on a note is not inherently of an 
equitable nature, but when equitable defenses 
are raised by the answer, the matter is trans- 
formed into an equitable action. Continental 
Bankers Life Ins. Co. v. Simmons, 561 S.W.2d 
460, 1977 Tenn. Crim. App. LEXIS 258 (Tenn. 
Ct. App. 1978). 


The circuit court has an appellate jurisdiction of all suits and actions, of 
whatsoever nature, unless otherwise provided, instituted before any inferior 
jurisdiction, whether brought by appeal, certiorari, or in any other manner 


prescribed by law. 


History. 

Code 1858, § 4234 (deriv. Acts 1835-1836, ch. 
19, § 3); Shan., § 6072; mod. Code 1982, 
§ 10327; T.C.A. (orig. ed.), § 16-512. 


Cross-References. 
Juvenile courts, appeal from judgment or 
order as to disposition of child, § 37-1-135. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), § 16.109. 

Tennessee Jurisprudence, 17 Tenn. Juris., 


Jurisdiction, § 22; 21 Tenn. Juris., Recovery of 
Personal Property, § 15. 


Law Reviews. 

Alternative Dispute Resolution in the Per- 
sonal Injury Forum (William P. Zdancewicz), 26 
U. Mem. L. Rev. 1169 (1996). 

The Tennessee Court System — Circuit 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 241. 

The Tennessee Court System — Criminal 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 319. 
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NOTES TO DECISIONS 


Analysis 


. Juvenile Court. 

. Special Assessments. 

. Authority of Criminal Courts of County. 
. County Probate Court. 

. Paternity Actions. 

. Bond on Appeal. 
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. Juvenile Court. 

Under this section and § 16-10-101, one ad- 
judged by the juvenile court of a county to be a 
delinquent child may obtain a review of his case 
by certiorari in the circuit court of that county. 
State v. Bockman, 139 Tenn. 422, 201 S.W. 741, 
1917 Tenn. LEXIS 118 (1917). 

The means of procuring a review by the 
circuit court of a judgment of the juvenile court 
is by the statutory writ of certiorari and on 
review in the circuit court the parties are en- 
titled to a trial by a jury, if desired, and may 
introduce competent evidence. Doster v. State, 
195 Tenn. 535, 260 S.W.2d 279, 1953 Tenn. 
LEXIS 375 (1953). 

Under this section, the circuit court has ap- 
pellate jurisdiction of decisions of the juvenile 
courts. State v. Womack, 591 $.W.2d 437, 1979 
Tenn. App. LEXIS 344 (Tenn. Ct. App. 1979). 

Circuit court has jurisdiction in an action of 
common-law certiorari to correct a pretrial ac- 
tion of juvenile court. State v. Womack, 591 
S.W.2d 487, 1979 Tenn. App. LEXIS 344 (Tenn. 
Ct. App. 1979). 


2. Special Assessments. 

The levy of a special assessment by mayor 
and aldermen not being a judicial act or pro- 
ceeding, such levy could not be reviewed for a 
mere mistake in judgment. Carriger v. Morris- 
town, 148 Tenn. 585, 256 S.W. 883, 1923 Tenn. 
LEXIS 45 (1923). 


3. Authority of Criminal Courts of County. 

By virtue of this section and §§ 40-408 (re- 
pealed) and 40-426 (repealed), the criminal 
courts of the county have authority to grant 
extraordinary relief in appeals from courts of 
inferior jurisdiction. Franks v. State, 565 


S.W.2d 36, 1977 Tenn. Crim. App. LEXIS 271 
(Tenn. Crim. App. 1977). 

A possible transfer to criminal court is not 
sufficient grounds for negating the statutory 
general authority of the circuit court in favor of 
the specific, limited authority of the criminal 
court which does not arise until transfer. State 
v. Womack, 591 S.W.2d 437, 1979 Tenn. App. 
LEXIS 344 (Tenn. Ct. App. 1979). 


4. County Probate Court. 

County probate court was not inferior to the 
circuit court and, consequently, appellate juris- 
diction granted the circuit court at T.C.A. § 16- 
10-112 did not apply in an appeal of a ruling of 
the probate court sustaining the State’s claim 
against a decedent’s estate, and the circuit 
court lacked subject matter jurisdiction to hear 
the appeal from the probate court. In re Estate 
of Ardell Hamilton Trigg, — S.W.3d —, 2011 
Tenn. App. LEXIS 53 (Tenn. Ct. App. Feb. 9, 
2011), affd, In re Estate of Trigg, 368 S.W.3d 
483, 2012 Tenn. LEXIS 379 (Tenn. May 30, 
2012). 


5. Paternity Actions. 

In cases to establish paternity brought under 
the bastardy statute, the circuit court had no 
jurisdiction unless the defendant made a timely 
demand for a jury trial under former § 36-2- 
106 (repealed), and the exclusive method of 
appellate review was that provided by former 
§ 36-2-114 (repealed) which was to the court of 
appeals. State ex rel. Winberry v. Brooks, 670 
S.W.2d 631, 1984 Tenn. App. LEXIS 2752 
(Tenn. Ct. App. 1984). 


6. Bond on Appeal. 

Patient’s cash bond was sufficient to perfect 
an appeal from a general sessions court to a 
circuit court because the bond vested jurisdic- 
tion in the circuit court since T.C.A. § 27-5-103 
expressed no limitation as to the type of bond 
required, so a surety bond in an unlimited 
amount did not solely provide the “good secu- 
rity” required by T.C.A. § 27-5-103(a). Griffin v. 
Campbell Clinic, P.A., 439 S.W.3d 899, 2014 
Tenn. LEXIS 566 (Tenn. July 21, 2014). 


16-10-113. Jurisdiction of contract enforcement. 


Notwithstanding any law to the contrary, contracts for goods or services 
between individuals, partnerships, associations, corporations, governmental 
entities or limited liability companies are enforceable in either circuit or 


chancery court in the county where: 
(1) The defendant may be found; 
(2) The contract was executed; 


(3) The goods were provided or were to be provided; or 
(4) Services were rendered or were to be rendered. 
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History. 
Acts 2007, ch. 351, § 1. 
PART 2 
OPERATION 


16-10-201. Duty of judge to attend court — Adjournment by clerk. 


It is the duty of the circuit judge to attend and hold court at the time 
appointed by law; but if for any reason the circuit judge fails to appear, the 
clerk of the court may open and adjourn the court from time to time to some 
future day or days, or, if the clerk thinks the rights and interests of litigants or 
the business of the court require it, may so open and adjourn the court to some 
future day or days subsequent to the time allowed by law in which to hold such 
court. If no judge attends by four o’clock p.m. (4:00 p.m.) on the day to which 
the clerk last adjourned the court, then the court shall be adjourned by the 


clerk to the court in course. 


History. 

Code 1858, § 4220 (deriv. Acts 1835-1836, ch. 
5, § 5); Acts 1901, ch. 16, § 1; 1907, ch. 592, 
§ 1; Shan., § 6058; mod. Code 1932, § 10313; 
T.C.A. (orig. ed.), § 16-515; Acts 1984, ch. 931, 
Sate 


Cross-References. 
Adjournment by clerk, § 18-4-104. 
Terms of court abolished, § 16-2-510. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), § 24.17. 

Tennessee Jurisprudence, 6 Tenn. Juris., 
Clerks of Court, § 12. 


Law Reviews. 

The Tennessee Court System — Circuit 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 241. 


NOTES TO DECISIONS 


Analysis 


1. Opening Term on Day after Legal Date — 
Effect. 
2. Opening and Adjournment by Clerk. 


1. Opening Term on Day after Legal Date 
— Effect. 

A term of the circuit court opened on Tuesday, 
where Monday was the day fixed by law for its 
commencement, is a legal term and an indict- 
ment and conviction for a felony at such term is 


16-10-202. Days court not held. 


valid, especially where the objection was 
waived by plea of not guilty and trial. Henslie v. 
State, 50 Tenn. 202, 1871 Tenn. LEXIS 84 
(1871). 


2. Opening and Adjournment by Clerk. 

The clerk may open and adjourn court, but he 
should make an entry on the minutes of the 
court as to the same. Smith v. State, 28 Tenn. 9, 
1848 Tenn. LEXIS 35 (1848); Henslie v. State, 
50 Tenn. 202, 1871 Tenn. LEXIS 84 (1871). 


If, from any cause, the court is not held on any day after it has been opened, 
there shall be no discontinuance; but, as soon as the cause is removed, the 
court may proceed to business as before. 


History. 

Code 1858, § 4222 (deriv. Acts 1835-1836, ch. 
5, § 5); Shan., § 6060; Code 1932, § 10315; 
T.C.A. (orig. ed.), § 16-516; Acts 1984, ch. 931, 
§ 18. 


Cross-References. 
Terms of court abolished, § 16-2-510. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 24.17. 


Law Reviews. 

The Tennessee Court System — Circuit 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rey. 241. 
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NOTES TO DECISIONS 


1. Application. 

Under this section, it is an everyday practice 
for a judge to adjourn his court, in his sound 
discretion, or to resume business after a failure 
to hold court for any cause, during a reasonable 


16-10-203. Duration of court. 


interval of time. Brewer v. State, 74 Tenn. 198, 
1880 Tenn. LEXIS 232 (1880); Ridout v. State, 
161 Tenn. 248, 30 S.W.2d 255, 1929 Tenn. 
LEXIS 55, 71 A.L.R. 830 (1930). 


Each of the circuit courts shall continue until the business of the court is 
dispatched, unless the judge is sooner compelled to leave, in order to arrive in 
time at the next succeeding court of the judicial district. 


History. 

Code 1858, § 4218 (deriv. Acts 1835-1836, ch. 
5, § 4); Shan., § 6056; Code 1932, § 10310; 
T.C.A. (orig. ed.), § 16-517; Acts 1984, ch. 931, 
§ 19. 


Cross-References. 
Terms of court abolished, § 16-2-510. 


Law Reviews. 

The Tennessee Court System — Circuit 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 241. 


16-10-204. Adjournment during trial. 


In no case, after the trial of a cause is commenced, shall the judge adjourn 
the court until the cause is tried, except in cases where the jury cannot agree, 
or, from some other cause, a mistrial is ordered. 


History. 

Code 1858, § 4219 (deriv. Acts 1835-1836, ch. 
5, § 4); Shan., § 6057; Code 1932, § 10311; 
T.C.A. (orig. ed.), § 16-518. 


Law Reviews. 

The Tennessee Court System — Circuit 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 241. 


NOTES TO DECISIONS 


1. Failure to Enter Judgment — Effect. 
Where court failed to enter judgment at trial 
term, the case could not be tried on same 


parties. Kyle v. Goulette, 9 Tenn. App. 203, — 
S.W.2d —, 1928 Tenn. App. LEXIS 224 (Tenn. 
Ct. App. 1928). 


evidence at the next term without consent of 


16-10-205. Relief from firearm disabilities imposed on persons adjudi- 
cated as mental defective or judicially committed to men- 
tal institution. 


(a) A person who is subject to 18 U.S.C. § 922(d)(4) and (g)(4) because the 
person has been adjudicated as a mental defective or judicially committed to a 
mental institution, as defined in § 16-10-2138, may petition the circuit or 
criminal court that entered the judicial commitment or adjudication order for 
relief from the firearm disabilities imposed by the adjudication or judicial 
commitment; provided, that the person may not petition the court until three 
(3) years from the date of release from commitment or the date of the 
adjudication order, whichever is later. 

(b) A copy of the petition for relief shall also be served on the district 
attorney general of the judicial district in which the original judicial commit- 
ment or adjudication occurred. The district attorney general may appear, 
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support, object to, or present evidence relevant to the relief sought by the 
petitioner. 

(c) The court shall receive and consider evidence in an open proceeding, 
including evidence offered by the petitioner, concerning: 

(1) The circumstances that led to the imposition of the firearms disability 

under 18 U.S.C. § 922 (d)(4) and (g)(4); 

(2) The petitioner’s mental health records; 

(3) The petitioner’s criminal history; 

(4) The petitioner’s reputation; and 

(5) Changes in the petitioner’s condition or circumstances relevant to the 
relief sought. 

(d) The court shall grant the petition for relief if it finds by a preponderance 
of the evidence and enters into the record the following: 

(1) The petitioner is no longer likely to act in a manner that is dangerous 
to public safety; and 
(2) Granting the relief would not be contrary to the public interest. 

(e) Arecord of the proceedings shall be made by a certified court reporter or 
by court-approved electronic means. Except in matters resulting in criminal 
adjudication, the means of recording is to be provided by the petitioner. 

(f) The petitioner may appeal a final order denying the requested relief, and 
the review on appeal, if granted, shall be de novo. 

(g) A person may file a petition for relief under this section no more than 
once every two (2) years. 

(h) Relief from a firearm disability granted under this section has no effect 
on the loss of civil rights, including firearm rights, for any reason other than 
the particular adjudication as a mental defective or judicial commitment to a 
mental institution from which relief is granted. 

(i) When the court issues an order granting a petition of relief under 
subsection (d), the court clerk shall, as soon as practicable but no later than 
thirty (30) days after issuance, forward a copy of the order to the Tennessee 
bureau of investigation (TBI). The TBI, upon receipt of the order, shall: 

(1) Immediately forward a copy of the order to the department of safety; 

(2) Update the National Instant Criminal Background Check System 
database and transmit the corrected records to the federal bureau of 
investigation; and 

(3) Remove and destroy all records relating to the petition for relief from 
any database over which the TBI exercises control. 

(j) The TBI and the department of safety shall not use or permit the use of 
the records or information obtained or retained pursuant to this section for any 
purpose not specified in this section. 


History. 1947, ch. 48, § 1; T.C.A. (orig. ed.), § 16-519), 
Acts 2015, ch. 459, § 1. concerning extension of term, was repealed by 
Acts 1984, ch. 931, § 20. For section abolishing 


° 9 
Compiler’s Notes. terms of court, see § 16-2-510. 


Former § 16-10-205 (Acts 1899, ch. 40, § 1; 
Shan., § 6057a1; Code 1932, § 10312; Acts 
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16-10-206. Pleadings in absence of judge. 


The nonattendance of a circuit court judge shall not prevent the parties from 
making up their pleadings in the appearance causes. 


History. 

Code 1858, § 4224 (deriv. Acts 1809 (Sept.), 
ch. 49, § 3); Shan., § 6062; Code 1932, 
§ 10317; T.C.A. (orig. ed.), § 16-520. 


Law Reviews. 

The Tennessee Court System — Circuit 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 241. 


NOTES TO DECISIONS 


1. Entry of Motion for Judgment Unau- 
thorized. 

It is suggested that this section does not 

authorize the motion for judgment to be en- 

tered according to the notice, where there was 


no court sitting, but that a new notice must be 
given of a motion to be made at a subsequent 
term. Thomison v. Hugh Douglass & Co., 62 
Tenn. 74, 1873 Tenn. LEXIS 143 (1878). 


16-10-207. Continuance in absence of judge. 


None of the proceedings pending in the circuit or criminal courts shall be 
discontinued by the nonattendance of the judge, or the judge’s death at any 
time, but, in such cases, all matters depending shall stand continued, if no 


designated judge appear to serve. 


History. 

Code 1858, § 4223 (deriv. Acts 1794, ch. 1, 
§ 8); Shan., § 6061; mod. Code 1932, § 10316; 
modified; T.C.A. (orig. ed.), § 16-521; Acts 1984, 
ch. 931, § 21. 


Cross-References. 
Terms of court abolished, § 16-2-510. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 24.17. 


Law Reviews. 

The Tennessee Court System — Circuit 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 241. 


NOTES TO DECISIONS 


Analysis 


. Discontinuance. 

. —Acts of Court Not Working Discontinu- 
ance. 

—Arbitration Agreement. 

. Time of Attendance of Judge. 

. Time Pending Matters Continued. 

. Death of Judge Pending Motion for New 

Trial. 


we 
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1. Discontinuance. 

The action of the court upon the question of 
discontinuance is necessary to terminate the 
suit. Cherry v. Mississippi Valley Ins. Co., 84 
Tenn. 292, 1886 Tenn. LEXIS 99 (1886). 


2. —Acts of Court Not Working Discon- 
tinuance. 

There is no discontinuance because of the 
void disposition of the case by a special judge 
appointed under an unconstitutional statute, 
nor by failure to enter a formal continuance in 
~ the particular cause. Johnston v. Ditty, 15 Tenn. 
84, 15 Tenn. 85, 1834 Tenn. LEXIS 17 (1834); 


Sims v. State, 72 Tenn. 357, 1880 Tenn. LEXIS 
27 (1880). 

A discontinuance is the result of some act 
done or omitted by the plaintiff, which legally 
withdraws his cause from the power and juris- 
diction of the court, and cannot be worked by an 
order of the court over which the plaintiff has 
no control, as where the court, of its own 
motion, made an order transmitting the papers 
to another court for trial, where such order is 
simply void. McGuire v. Hay, 25 Tenn. 419, 1846 
Tenn. LEXIS 7 (1846). 


3. —Arbitration Agreement. 

An agreement made out of court to arbitrate 
matters involved in a pending suit operates as 
a discontinuance of the suit. Eddings v. Gil- 
lespie, 59 Tenn. 548, 1873 Tenn. LEXIS 109 
(1873). 


4, Time of Attendance of Judge. 

This section evidently implies that the judge 
may attend and commence the term, by presid- 
ing in court at any of the times to which the 
court has been adjourned by the clerk under 


16-10-208 


§ 16-10-201 and before the clerk is compelled 
to adjourn the term to court in course. Henslie 
v. State, 50 Tenn. 202, 1871 Tenn. LEXIS 84 
(1871). 


5. Time Pending Matters Continued. 

If the circuit judge does not attend at the 
time to which the clerk has adjourned the court 
then, but not until then, the term is at an end, 
and, under this section, all pending matters 
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stand continued until the next succeeding term. 
Henslie v. State, 50 Tenn. 202, 1871 Tenn. 
LEXIS 84 (1871). 


6. Death of Judge Pending Motion for 
New Trial. 

Where the judge dies pending a motion for 
new trial, the motion may be heard and deter- 
mined at the next term. Sims v. State, 72 Tenn. 
357, 1880 Tenn. LEXIS 27 (1880). 


16-10-208 — 16-10-211. [Reserved.| 


16-10-212. Money paid into court — Power of disposition. 


When money is paid into the circuit or law courts of this state to satisfy 
judgments rendered in the circuit or law court, or money is paid into the circuit 
or law courts by reason of other proceedings had in the courts, and the money 
belongs to or is the property of minors, life tenants, beneficiaries of the 
remainder interests or contingent beneficiaries of the remainder interests or 
persons adjudicated incompetent, the courts are vested with powers to dispose 
of or to enter such orders in regard to the money as courts of chancery now 
have. Nothing in this section shall be construed as to deprive the chancery 


courts of their jurisdiction in regard to such matters. 


History. 
Acts 1955, ch. 140, § 1; T.C.A., § 16-526; 
Acts 2011, ch. 47, § 12. 


Compiler’s Notes. 

Acts 2011, ch. 47, § 107 provided that noth- 
ing in the legislation shall be construed to alter 
or otherwise affect the eligibility for services or 


the rights or responsibilities of individuals cov- 
ered by the provision on the day before the date 
of enactment of this legislation, which was July 
1, 2011. 

Acts 2011, ch. 47, § 108 provided that the 
provisions of the act are declared to be remedial 
in nature and all provisions of the act shall be 
liberally construed to effectuate its purposes. 


16-10-213. Information to be collected and reported to the federal 
bureau of investigation-NICS index and the department of 
safety by those circuit courts and criminal courts in which 
commitments to a mental institution are ordered. 


(a) As used in this section: 


(1) “Adjudication as a mental defective or adjudicated as a mental 


defective” means: 


(A) A determination by a court in this state that a person, as a result of 
marked subnormal intelligence, mental illness, incompetency, condition or 


disease: 


(i) Is a danger to such person or to others; or 
(ii) Lacks the ability to contract or manage such person’s own affairs 


due to mental defect; 


(B) A finding of insanity by a court in a criminal proceeding; or 
(C) A finding that a person is incompetent to stand trial or is found not 
guilty by reason of insanity pursuant to §§ 50a and 72b of the Uniform 
Code of Military Justice (10 U.S.C. §§ 850a, 876b); 
(2) “Judicial commitment to a mental institution” means a judicially 
ordered involuntary admission to a private or state hospital or treatment 
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resource in proceedings conducted pursuant to title 33, chapter 6 or 7; 

(3) “Mental institution” means a mental health facility, mental hospital, 
sanitarium, psychiatric facility and any other facility that provides diagno- 
ses by a licensed professional of mental retardation or mental illness, 
including, but not limited to, a psychiatric ward in a general hospital; and 

(4) “Treatment resource” means any public or private facility, service or 
program providing treatment or rehabilitation services for mental illness or 
serious emotional disturbance, including, but not limited to, detoxification 
centers, hospitals, community mental health centers, clinics or programs, 
halfway houses and rehabilitation centers. 

(b) Those circuit courts and criminal courts wherein commitments to a 
mental institution are ordered pursuant to title 33, chapter 6 or 7 or persons 
are adjudicated as a mental defective shall enter a standing and continuing 
order instructing the clerk to collect and report as soon as practicable, but no 
later than the third business day following the date of such an order or 
adjudication, information described in subsection (c) regarding individuals 
who have been adjudicated as a mental defective or judicially committed to a 
mental institution for the purposes of complying with the NICS Improvement 
Amendments Act of 2007, P.L. 110-180. 

(c) The following information shall be collected and reported to the federal 
bureau of investigation-NICS Index and the department of safety, pursuant to 
subsection (b): 

(1) Complete name and all aliases of the individual judicially committed 
or adjudicated as a mental defective, including, but not limited to, any 
names that the individual may have had or currently has by reason of 
marriage or otherwise; 

(2) Case or docket number of the judicial commitment or the adjudication 
as a mental defective; 

(3) Date judicial commitment ordered or adjudication as a mental defec- 
tive was made; 

(4) Private or state hospital or treatment resource to which the individual 
was judicially committed; 

(5) Date of birth of the individual judicially committed or adjudicated as 
a mental defective, if such information has been provided to the clerk; 

(6) Race and sex of the individual judicially committed or adjudicated as 
a mental defective; and 

(7) Social security number of the individual judicially committed or 
adjudicated as a mental defective if available. 

(d) The information in subdivisions (c)(1)-(5), the confidentiality of which is 
protected by other statutes or regulations, shall be maintained as confidential 
and not subject to public inspection pursuant to applicable statutes or 
regulations, except for such use as may be necessary in the conduct of any 
proceedings pursuant to §§ 38-6-109, 39-17-1316, and 39-17-1352 — 39-17- 
1354. 


16-11-101 


History. 


Acts 2009, ch. 578, § 1; 2013, ch. 300, § 3; 
2018, ch. 799, §§ 2, 5. 


Cross-References. 
Confidentiality of public records, § 10-7-504. 
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patient privacy protections of either T.C.A. title 
33 or the Health Insurance Portability and 
Accountability Act (“HIPAA”) privacy provi- 
sions. OAG 10-56, 2010 Tenn. AG LEXIS 56 
(4/26/10). 


Attorney General Opinions. 
T.C.A. § 16-10-213 does not conflict with the 


Section 


16-11-101. 
16-11-102. 
16-11-103. 
16-11-104. 
16-11-105. 
16-11-106. 
16-11-107. 
16-11-108. 
16-11-109. 
16-11-110. 
16-11-111. 
16-11-112. 
16-11-1138. 
16-11-114. 
16-11-115. 


16-11-201. 
16-11-202. 


16-11-203. 
16-11-204. 
16-11-205. 
16-11-206. 


CHAPTER 11 
CHANCERY COURTS 


Part 1. Jurisdiction and Powers 


General powers. 

Jurisdiction of civil causes — Transfer to circuit court. 
Jurisdiction of equity causes. 
Proceedings in aid of execution. 
Suits by state against corporations. 
Boundary disputes. 

Suits on foreign judgments. 

Persons adjudicated incompetent. 
Infants and guardians. 

Divorce proceedings — Adoptions. 
Partition or sale of property. 
Arbitration and agreed cases. 
Appointment of administrator. 
Venue of suits. 

Jurisdiction of contract enforcement. 


Part 2. Operation 


Transfers between courts. 

Relief from firearm disabilities imposed on persons adjudicated as mental defective or 
judicially committed to mental institution. 

[Reserved.] 

Counterpart summons. 

Process to other counties in general. 

Information to be collected and reported to the federal bureau of investigation-NICS 
index and the department of safety by those chancery courts in which commitments 
to a mental institution are ordered. 


PART 1 
JURISDICTION AND POWERS 


16-11-101. General powers. 


The chancery court has all the powers, privileges and jurisdiction properly 
and rightfully incident to a court of equity. 


History. 


Code 1858, § 4279 (deriv. Acts 1835-1836, ch. 
Shan.., 
§ 10349; T.C.A. (orig. ed.), § 16-601. 


4, § 1); 


Cross-References. 
Banking commissioner’s orders, jurisdiction 
of chancery courts to enforce, § 45-1-108. 
Personal injury or death cases in chancery or 


§ 6088; mod. Code 19382, 
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circuit courts, reports, § 16-21-111. 

Probate jurisdiction transferred from county 
court, §§ 16-16-201, 16-16-202. 

State system of personnel administration, 
title 8, ch. 30. 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
ee 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 832. 

Tennessee Jurisprudence, 11 Tenn. Juris., 
Equity, §§ 21, 33, 55. 


Law Reviews. 

Abolishing Local Action Rules: A First Step 
toward Modernizing Jurisdiction and Venue in 
Tennessee, 34 U. Mem. L. Rev. 251 (2004). 

A Little Bit of Laches Goes a Long Way: 
Notes on Petrella v. Metro-Goldwyn-Mayer, 
Inc., 67 Vand. L. Rev. En Banc 1 (2014). 

Estate, Gift and Trust Law-Joint and Mutual 
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Wills-Proper Jurisdictional Vehicles for Con- 
tract-Based Mutual Wills Claims, 80 Tenn. L. 
Rev. 883 (2013). 

Domestic Relations — Inherent Annulment 
Jurisdiction of Equity Court, 22 Tenn. L. Rev. 
1063. 

Equity — 1961 Tennessee Survey (II) (T. A. 
Smedley), 15 Vand. L. Rev. 896. 

Justiciability in Tennessee, Part Three: Tim- 
ing (Barbara Kritchevsky), 16 Mem. St. U.L. 
Rev. 177 (1986). 

Laches at Law in Tennessee, 28 U. Mem. L. 
Rev. 211 (1997). 

Quiet Title Actions in Tennessee, 15 Mem. St. 
U.S. Rev. 263 (1985). 

The Chancery Court, 20 Tenn. L. Rev. 245. 

The Supreme Court and the New Equity, 68 
Vand. L. Rev. 997 (2015). 

The Tennessee Court System — Chancery 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 281. 


NOTES TO DECISIONS 


Analysis 


. Construction and Interpretation. 
—Inherent and Statutory Jurisdiction. 
. Construction with Other Acts. 

. Jurisdiction — Examples. 
—Possession of Automobile — Fraud. 


. Construction and Interpretation. 
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. —Inherent and Statutory Jurisdiction. 
The inherent jurisdiction of our chancery 
court is the jurisdiction of the high court of 
chancery of England, which was adopted by 
North Carolina as the jurisdiction of the chan- 
cery court of that state, and which was adopted 
in this state, upon its formation and organiza- 
tion, by its adoption of the laws of North Caro- 
lina, and in the creation of its chancery court; 
and the jurisdiction subsequently vested in 
such court by the legislature is called its statu- 
tory jurisdiction. J. W. Kelly & Co. v. Conner, 
122 Tenn. 339, 123 S.W. 622, 1909 Tenn. LEXIS 
26, 25 L.R.A. (n.s.) 201 (1909). 

The vesting of jurisdiction in the county court 
by statute does not deprive the chancery court 
of its inherent jurisdiction of administration of 
estates. Dick v. Dick, 223 Tenn. 228, 443 S.W.2d 
472, 1969 Tenn. LEXIS 407 (1969), overruled in 
part, Browne v. Browne, 547 S.W.2d 239, 1977 
Tenn. LEXIS 553 (Tenn. 1977). 


3. Construction with Other Acts. 

Chancery jurisdiction reserved by this sec- 
tion is not taken away by § 30-1313 (now 
§ 30-2-710). Murgitroyde v. Cleary, 84 Tenn. 
539, 1886 Tenn. LEXIS 142 (1886). 


4, Jurisdiction — Examples. 
The chancery court may enforce payment of 
debts charged on a married woman’s separate 


estate. Jordan v. Everett, 93 Tenn. 390, 24 S.W. 
1128, 1893 Tenn. LEXIS 66 (1894). 

Inherent jurisdiction over the administration 
of estates is not taken away by the fact that a 
distributee or legatee may apply to the chan- 
cery court of the county of administration to 
compel the payment of his share or legacy. 
Goodman v. Palmer, 1387 Tenn. 556, 195 S.W. 
165, 1917 Tenn. LEXIS 168 (1917). 

The chancery court may compel distribution 
of a decedent’s estate before the expiration of 
the year allowed therefor, in a proper case. 
Chester v. Turner, 153 Tenn. 451, 284 S.W. 365, 
1925 Tenn. LEXIS 41 (1925). 

Chancery court has jurisdiction to enjoin the 
collection of collateral notes until proper credit 
has been entered upon the notes they secure; 
and, such jurisdiction not turning upon amount 
involved, limitation of jurisdiction of chancery 
to sums exceeding $50.00 does not apply. Ke- 
nyon v. Russell, 5 Tenn. App. 401, — S.W. —, 
1927 Tenn. App. LEXIS 71 (Tenn. Ct. App. 
1927). 

In an action in which a husband’s children 
from a prior marriage contended that a wife’s 
last will was invalid because it breached a 
contract in which the wife and the husband 
agreed to make mutual wills, the trial court 
had subject matter jurisdiction because T.C.A. 
§ 16-16-201(a) provided the court with subject 
matter jurisdiction to probate wills, T.C.A. 
§ 32-4-109 provided the court with jurisdiction 
to hear will contests, T.C.A. § 29-14-102 pro- 
vided the court with jurisdiction to hear de- 
claratory judgment actions, and T.C.A. §§ 16- 
11-101 and 16-11-102(a) provided the court 
with jurisdiction to hear actions for breach of 
oral or written contracts. In re Estate of Brown, 
402 S.W.3d 193, 2013 Tenn. LEXIS 308 (Tenn. 
Mar, 22, 2013). 


16-11-102 


Chancery court erred in exercising subject 
matter jurisdiction over a bail bond company’s 
action for injunctive relief and declaratory 
judgment declaring proposed Local Rules of 
Practice and Procedure for Bail Bond Compa- 
nies unenforceable, unconstitutional, and in 
violation of the law because it did not have 
subject matter jurisdiction to entertain an ac- 
tion for declaratory or injunctive relief regard- 
ing the validity of local rules of the criminal 
court. Memphis Bonding Co. v. Crim. Court of 
Tenn. 30th Dist., 490 S.W.3d 458, 2015 Tenn. 
App. LEXIS 930 (Tenn. Ct. App. Nov. 25, 2015), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
247 (Tenn. Mar. 22, 2016). 

Because a bail bond company’s underlying 
claim for injunctive relief regarding Local 
Rules of Practice and Procedure for Bail Bond 
Companies could not be brought in chancery 
court, the chancery court could not exercise 
subject matter jurisdiction over the declaratory 
judgment aspect of the case either; the courts 
should not assume that subject matter jurisdic- 
tion existed based on the fact that the issue was 
not addressed. Memphis Bonding Co. v. Crim. 
Court of Tenn. 30th Dist., 490 S.W.3d 458, 2015 
Tenn. App. LEXIS 930 (Tenn. Ct. App. Nov. 25, 
2015), appeal denied, — S.W.3d —, 2016 Tenn. 
LEXIS 247 (Tenn. Mar. 22, 2016). 

To allow the chancery court to review the 
validity or enjoin the enforcement of the local 
rules of the criminal court would interfere with 
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the inherent power of the criminal court to 
administer its affairs and impose reasonable 
regulations regarding the making of bonds; the 
statutes and rules do not authorize chancery 
court review of the local rules of the criminal 
court. Memphis Bonding Co. v. Crim. Court of 
Tenn. 30th Dist., 490 S.W.3d 458, 2015 Tenn. 
App. LEXIS 930 (Tenn. Ct. App. Nov. 25, 2015), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
247 (Tenn. Mar. 22, 2016). 


5. —Possession of Automobile — Fraud. 

Where a replevin action between plaintiff 
and defendant to determine the right to posses- 
sion of an automobile given to each by a de- 
ceased person was instituted in the general 
sessions court and appealed to the circuit court 
whereon creditors of the deceased attempted to 
intervene to have the conveyances to plaintiff 
and defendant declared fraudulent and the 
auto declared part of the estate, this interven- 
tion could not be sustained since creditors were 
not judgment creditors nor had they proceeded 
by attachment. Therefore, the creditors were 
without interest in the replevin action; also the 
bill to have the conveyance declared fraudulent 
was bad since the circuit court had appellate 
jurisdiction only and could not grant the relief 
asked. Creditors remedy was in equity. Marlin 
v. Merrill, 25 Tenn. App. 328, 156 S.W.2d 814, 
1941 Tenn. App. LEXIS 113 (Tenn. Ct. App. 
1941). 


16-11-102. Jurisdiction of civil causes — Transfer to circuit court. 


(a) The chancery court has concurrent jurisdiction, with the circuit court, of 


all civil causes of action, triable in the circuit court, except for unliquidated 
damages for injuries to person or character, and except for unliquidated 
damages for injuries to property not resulting from a breach of oral or written 
contract; and no demurrer for want of jurisdiction of the cause of action shall 
be sustained in the chancery court, except in the cases excepted. 

(b) Any suit in the nature of the cases excepted in subsection (a) brought in 
the chancery court, where objection has not been taken by a plea to the 
jurisdiction, may be transferred to the circuit court of the county, or heard and 


determined by the chancery court upon the principles of a court of law. 


History. 

Acts 1877, ch. 97, §§ 1, 2; 1915, ch. 47; Shan., 
§ 6109; mod. Code 1932, § 10377; Acts 1977, 
ch. 294, § 1; T.C.A. (orig. ed.), § 16-602. 


Cross-References. 
Probate jurisdiction transferred from county 
court, §§ 16-16-201, 16-16-202. 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
§§ 4, 8, 14, 56, 105, 504, 576. 

Tennessee Jurisprudence, 1 Tenn. Juris., Ac- 
tions, § 2; 1 Tenn. Juris., Agency, § 38; 2 Tenn. 
Juris., Appeal and Error, §§ 212, 251; 3 Tenn. 


Juris., Attachment and Garnishment, § 136; 5 
Tenn. Juris., Banks and Banking, § 70; 10 
Tenn. Juris., Ejectment, § 12; 11 Tenn. Juris., 
Equity, §§ 2, 15, 21, 25-29, 32-36, 94, 100; 13 
Tenn. Juris., Fraud and Deceit, § 36; 13 Tenn. 
Juris., Fraudulent and Voluntary Conveyances, 
§ 41; 15 Tenn. Juris., Injunctions, §§ 4, 5; 17 
Tenn. Juris., Jurisdiction, § 23; 21 Tenn. Juris., 
Recovery of Personal Property, § 23. 


Law Reviews. 

Civil Procedure — Flowers v. Dyer County: 
The Death of the Motion to Dismiss for Lack of 
Subject Matter Jurisdiction, 23 Mem. St. U.L. 
Rev. 409 (1993). 
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Laches at Law in Tennessee, 28 U. Mem. L. 
Rev. 211 (1997). 
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NOTES TO DECISIONS 


Analysis 


1. Constitutionality. 

2. Adherence to Equitable Principles Requi- 
site. 

3. Construction and Interpretation. 

4. —“All Civil Causes” — Construed. 

5. —Concurrent Nature of Jurisdiction. 

6. —Unliquidated Damages. 

7. —Statutory Limits. 

8. “Jurisdiction” defined. 

9. —Courts First Acquiring Matter. 

10. Jurisdiction — Examples. 

11. —Action for Solid Waste Disposal Fee. 

12. —Contract. 

13. —Implied Contract. 

14. —Warranty of Title. 

15. —Note. 

16. —Bond. 

17. —Ejectment. 

18. —Surveyor’s Mistake. 

19. —Usury. 

20. —Detinue. 

21. —Election Contest. 

22. —Quiet Possession. 

23. —Cloud from Title. 

24. —Title in Partition. 

25. —Damages as Incidental Relief. 

26. —Negligence of Attorney. 

27. —Conversion — Suit for Value. 

28. —Fraud and Deceit. 

29. —Liens. 

30. —Penalty Against Bank. 

31. —Proceeds of Estate. 

32. —Forfeitures. 

33. —Money Lost Gaming. 

34. —Mandamus. 

35. —Recoupment. 

36. Lack of Jurisdiction — Examples. 

37. —Tort of Fraud. 

38. —Tort of Malice. 

39. —Negligence. 

40. —Trespass to Person and Property. 

41. —Condemnation of Land. 

42. —Loss of Profits. 

43. —Restraining Interference. 

44, —Devisavit Vel Non. 

45. —Transfer to Circuit Court. 

46. Jury Trial. 

47. Jurisdiction — Objections. 

48. Federal Courts — Jurisdiction. 

49. Parties. 

50. —Joinder. 

51. Estoppel of Challenge to Jurisdiction. 


1. Constitutionality. 
The statute is constitutional. Ramsey v. 
Temple, 71 Tenn. 252, 1879 Tenn. LEXIS 70 


(1879); Jackson, Morris & Co. v. Nimmo, 71 
Tenn. 597, 1879 Tenn. LEXIS 120 (1879). 


2. Adherence to Equitable Principles Req- 
uisite. 

In the exercise of the jurisdiction conferred, 
chancery will not grant relief contrary to the 
settled principles and maxims of equity juris- 
prudence, although a court of law would do so. 
Lenoir v. Mining Co., 88 Tenn. 168, 14 S.W. 378, 
1889 Tenn. LEXIS 39 (1889). 

Even though a legal remedy (replevin) be 
sought in chancery, the complainant must come 
with clean hands, as if equitable relief were 
sought. Sartain v. Dixie Coal & Iron Co., 150 
Tenn. 633, 266 S.W. 313, 1924 Tenn. LEXIS 34 
(1924). 


3. Construction and Interpretation. 

Statement that when a chancery court has 
taken jurisdiction for one purpose it will take 
jurisdiction for all purposes means all purposes 
“incidental to jurisdiction of main subject.” 
Tucker v. Simmons, 199 Tenn. 359, 287 S.W.2d 
19, 1956 Tenn. LEXIS 334 (1956). 

If the main thing involved in the suit is not of 
such a nature that equity court has jurisdiction 
then the courts of equity will not take jurisdic- 
tion. Tucker v. Simmons, 199 Tenn. 359, 287 
S.W.2d 19, 1956 Tenn. LEXIS 334 (1956). 

When a court of chancery takes jurisdiction 
of a case under its inherent jurisdiction, it may 
decide all issues involved in the matter in order 
to prevent a multiplicity of actions. Industrial 
Dev. Bd. v. Hancock, 901 S.W.2d 382, 1995 
Tenn. App. LEXIS 92 (Tenn. Ct. App. 1995). 


4, —“All Civil Causes” — Construed. 

The words “all civil causes of action” mean 
only those civil actions which could have origi- 
nated in the circuit court, the purpose of the 
statute being to give litigants the option of 
bringing suits either in the circuit or the chan- 
cery court. Swift & Co. v. Memphis Cold Stor- 
age Warehouse Co., 128 Tenn. 82, 158 S.W. 480, 
1913 Tenn. LEXIS 27 (1913). 


5. —Concurrent Nature of Jurisdiction. 

This section does not give the chancery court 
exclusive, but merely concurrent, jurisdiction of 
actions specified. Swift & Co. v. Memphis Cold 
Storage Warehouse Co., 128 Tenn. 82, 158 S.W. 
480, 1913 Tenn. LEXIS 27 (1913). 

When developers sued a bank in circuit court, 
which then sued the developers in chancery 
court, the cases were consolidated, the develop- 
ers did not appeal the dismissal of the develop- 
ers’ chancery court counterclaim, and the cir- 
cuit court case was dismissed, res judicata 
barred further litigation because (1) a dismissal 


16-11-102 


of the developers’ chancery court counterclaim 
was an adjudication on the merits by a court of 
competent jurisdiction, due to the chancery 
court’s concurrent jurisdiction with the circuit 
court, and (2) the suits involved the same 
parties and events. Rainbow Ridge Resort, LLC 
v. Branch Banking & Trust Co., 525 S.W.3d 252, 
2016 Tenn. App. LEXIS 992 (Tenn. Ct. App. 
Dec. 28, 2016), appeal denied, Rainbow Ridge 
Resort, LLC v. Branch Banking & Trust Co., — 
S.W.3d —, 2017 Tenn. LEXIS 301 (Tenn. May 
28, 2017). 


6. —Unliquidated Damages. 

A court of equity has never had jurisdiction to 
assess unliquidated damages and the Act of 
1887 which enlarged the jurisdiction of equity 
courts specifically exclude cases of unliquidated 
damages for injury to person or character and 
for injuries to property not resulting from a 
breach of contract. Ducktown Sulphur, Copper 
& Iron Co. v. Fain, 109 Tenn. 56, 70 S.W. 813, 
1902 Tenn. LEXIS 57 (1902). 

Strictly, unliquidated damages are such as 
have not been ascertained or fixed by contract. 
Swift & Co. v. Memphis Cold Storage Ware- 
house Co., 128 Tenn. 82, 158 S.W. 480, 19138 
Tenn. LEXIS 27 (1918). 

Unliquidated damages proper. Nashville, C. 
& S. L. Ry. v. Reams, 157 Tenn. 343, 8 S.W.2d 
498, 1928 Tenn. LEXIS 196 (1928). 

Suit maintainable in chancery for unliqui- 
dated damages for maliciously suing out an 
attachment, where it is brought on the bond. 
Nashville Union Stockyards, Inc. v. Grissim, 13 
Tenn. App. 115, — S.W.2d —, 1930 Tenn. App. 
LEXIS 128 (Tenn. Ct. App. 1930). 

Suit for personal injuries which also sought 
to have release alleged to have been fraudu- 
lently procured set aside was improperly 
brought in chancery as the main purpose of the 
suit was for unliquidated damages and the 
equitable right to have the release set aside 
was merely incidental and could be disposed of 
in a court of law. Tucker v. Simmons, 199 Tenn. 
359, 287 S.W.2d 19, 1956 Tenn. LEXIS 334 
(1956). 

Where the tort was not waived, a suit for 
unliquidated damages for injuries to property 
was not allowed in chancery court. United 
States Fidelity & Guaranty Ins. Co. v. Hart- 
sook, 487 S.W.2d 649, 1972 Tenn. LEXIS 326 
(Tenn. 1972). 

Chancery court was able to fully adjudicate a 
matter because, to the extent that the damages 
sought were unliquidated damages above the 
exact amount of damages sought for an alleged 
misappropriation, the court, having taken ju- 
risdiction over the liquidated portion of the 
damages, was able to fully adjudicate the mat- 
ter. PNC Multifamily Capital Institutional 
Fund XXVI Ltd. P’ship v. Bluff City Cmty. Dev. 
Corp., 387 S.W.3d 525, 2012 Tenn. App. LEXIS 
288 (Tenn. Ct. App. May 4, 2012), appeal de- 
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nied, — S.W.3d —, 2012 Tenn. LEXIS 680 
(Tenn. Sept. 19, 2012). 


7. —Statutory Limits. 

While this statute has been liberally con- 
strued in favor of the extension of the chancery 
jurisdiction, the courts have declined to apply it 
to others which, while falling within the words 
of the statute, were so exceptional in character 
as to preclude the idea that they were within its 
intent. Shields v. Davis, 103 Tenn. 538, 53 S.W. 
948, 1899 Tenn. LEXIS 134 (1899); McCreary v. 
First Nat] Bank, 109 Tenn. 128, 70 S.W. 821, 
1902 Tenn. LEXIS 63 (1902). 


8. “Jurisdiction” defined. 

“Jurisdiction” is the power constitutionally 
conferred upon a judge or magistrate to deter- 
mine causes according to law and to carry his 
sentence into execution; and, since this section 
specifically excepts certain causes from the 
jurisdiction of the chancery court, a party can- 
not, even by express waiver or consent, confer 
upon that tribunal jurisdiction to hear the 
excepted causes. Swift & Co. v. Memphis Cold 
Storage Warehouse Co., 128 Tenn. 82, 158 S.W. 
480, 1913 Tenn. LEXIS 27 (19138); Perry v. 
Young, 133 Tenn. 522, 182 S.W. 577, 1915 Tenn. 
LEXIS 116, L.R.A. (n.s.) 1917B385 (1916). 


9. —Courts First Acquiring Matter. 

Where both chancery and circuit courts have 
jurisdiction, it is the rule that the court which 
first acquires the matter takes the exclusive 
jurisdiction to end the matter. Wilson v. 
Grantham, 739 S.W.2d 776, 1986 Tenn. App. 
LEXIS 3505 (Tenn. Ct. App. 1986). 


10. Jurisdiction — Examples. 

Jurisdiction of an unlawful detainer action is 
in a justice of the peace (now general sessions 
court), the circuit court or the chancery court, 
and the court which first takes jurisdiction 
thereby acquires exclusive jurisdiction. Robin- 
son v. Easter, 208 Tenn. 147, 344 S.W.2d 365, 
1961 Tenn. LEXIS 407 (1961). 

Where insurance company invokes chancery 
jurisdiction seeking injunctive and declaratory 
relief to prevent insured from enforcing arbitra- 
tion provisions of policy, and insured counter- 
claims under the policy for damages caused by 
uninsured motorist, the chancery court has 
jurisdiction if insurer does not comply with 
arbitration provisions. Cavalier Ins. Corp. v. 
Osment, 538 S.W.2d 399, 1976 Tenn. LEXIS 
491 (Tenn. 1976). 

Decedent’s real property, which vested in the 
heirs immediately upon her death, was not part 
of her estate subject to be sold for payment of 
her obligations in the absence of proof that her 
personal property was insufficient to discharge 
those obligations. The property, therefore, was 
not affected by statutory provisions relating to 
the administration of decedents’ estates. Since 
the property passed to the heirs, it was not 
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within the jurisdiction of the probate court. The 
chancellor properly exercised jurisdiction over 
it. Clay v. Hall, 597 S.W.2d 737, 1980 Tenn. 
App. LEXIS 325 (Tenn. Ct. App. 1980), appeal 
dismissed, 449 U.S. 914, 101 S. Ct. 310, 66 L. 
Ed. 2d 142, 1980 U.S. LEXIS 3562 (1980). 


11. —Action for Solid Waste Disposal Fee. 

The chancery court was the proper forum for 
an action against resident for delinquent solid 
waste disposal fee. City of Bolivar v. Goodrum, 
49 §.W.3d 290, 2000 Tenn. App. LEXIS 669 
(Tenn. Ct. App. 2000). 


12. —Contract. 

A suit for damages for breach of contract to 
cut sawlogs is entertained by chancery. Dorris 
v. King, 54 S.W. 683, 1899 Tenn. Ch. App. 
LEXIS 131 (1899). 

Breach of contract not to engage in business 
sold. Frumin v. Chazen, 153 Tenn. 1, 282 S.W. 
199, 1925 Tenn. LEXIS 1 (1926). 

Breach of contract. State ex rel. Hooten v. 
Hooten, 1 Tenn. App. 154, — S.W. —, 1925 
Tenn. App. LEXIS 23 (Tenn. Ct. App. 1925). 

Suits for specific performance lie within the 
inherent jurisdiction of the chancery court. 
Wright v. Universal Tire, Inc., 577 S.W.2d 194, 
1978 Tenn. App. LEXIS 333 (Tenn. Ct. App. 
1978). 

County probate court had jurisdiction over 
suit for specific performance of a contract to sell 
land in light of ch. 366, Private Acts of 1974, 
which conferred all of the jurisdiction of the 
county chancery court on the probate court. 
Wright v. Universal Tire, Inc., 577 S.W.2d 194, 
1978 Tenn. App. LEXIS 333 (Tenn. Ct. App. 
1978). 

In an action in which a husband’s children 
from a prior marriage contended that a wife’s 
last will was invalid because it breached a 
contract in which the wife and the husband 
agreed to make mutual wills, the trial court 
had subject matter jurisdiction because T.C.A. 
§ 16-16-201(a) provided the court with subject 
matter jurisdiction to probate wills, T.C.A. 
§ 32-4-109 provided the court with jurisdiction 
to hear will contests, T.C.A. § 29-14-102 pro- 
vided the court with jurisdiction to hear de- 
claratory judgment actions, and T.C.A. §§ 16- 
11-101 and 16-11-102(a) provided the court 
with jurisdiction to hear actions for breach of 
oral or written contracts. In re Estate of Brown, 
402 S.W.3d 193, 2013 Tenn. LEXIS 308 (Tenn. 
Mar. 22, 20138). 

Trial court had concurrent subject matter 
jurisdiction to consider the next of kin’s claims 
against the funeral homes where all plaintiffs, 
1.e., those who signed contracts and those who 
did not, sought equitable relief regarding the 
location and identification of loved ones’ re- 
mains, and asserting concurrent jurisdiction 
prevented a multiplicity of actions. Wofford v. 
M.J. Edwards & Sons Funeral Home Inc., 528 
S.W.3d 524, 2017 Tenn. App. LEXIS 214 (Tenn. 
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Ct. App. Mar. 29, 2017), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 483 (Tenn. Aug. 
18, 2017). 


13. —Implied Contract. 

Under this section the chancery court has 
jurisdiction of a suit by a receiver to recover 
compensation for his acts as receiver against 
the complainants and their sureties in the 
original suit in which a receiver was sought 
since there exists an implied contract on the 
part of the complainants in such original suit to 
compensate the receiver appointed at their so- 
licitation. Taylor v. Smith, 172 Tenn. 247, 111 
S.W.2d 1020, 1937 Tenn. LEXIS 74 (1938). 


14. —Warranty of Title. 

Damages for breach of warranty of title. 
Williams v. Burg, 77 Tenn. 455, 1882 Tenn. 
LEXIS 83 (1882); Swift & Co. v. Memphis Cold 
Storage Warehouse Co., 128 Tenn. 82, 158 S.W. 
480, 1913 Tenn. LEXIS 27 (1913). 


15. —Note. 

Where complainant filed a creditor’s bill 
which he was not entitled to maintain, it was 
proper for the chancery court to render judg- 
ment on the note sued on. Sweetwater Bank & 
Trust Co. v. Howard, 13 Tenn. App. 592, — 
S.W.2d —, 1931 Tenn. App. LEXIS 101 (Tenn. 
Ct. App. 1931). 


16. —Bond. 

Damages on bond of clerk for taking insuffi- 
cient supersedeas bond, whereby property lev- 
ied on was lost. Glenn v. Moore, 79 Tenn. 256, 
1883 Tenn. LEXIS 51 (1883); State use of Hen- 
ning’s Heirs v. Keller, 79 Tenn. 399, 1883 Tenn. 
LEXIS 78 (1883). 

Under this section the chancery court may 
have jurisdiction of a suit on a bond. State ex 
rel. Hooten v. Hooten, 1 Tenn. App. 154, — S.W. 
—, 1925 Tenn. App. LEXIS 23 (Tenn. Ct. App. 
1925). 

Damages on injunction bond. Dafoe v. Starek, 
9 Tenn. App. 668, — S.W.2d —, 1929 Tenn. App. 
LEXIS 128 (Tenn. Ct. App. 1929). 


17. —Ejectment. 

Ejectment. Frazier v. Browning, 79 Tenn. 
253, 1883 Tenn. LEXIS 50 (1883). 

Under this section the chancery court has 
concurrent jurisdiction with the circuit court in 
ejectment actions. Carr v. Wilbanks, 45 Tenn. 
App. 372, 324 S.W.2d 786, 1958 Tenn. App. 
LEXIS 181 (Tenn. Ct. App. 1958). 


18. —Surveyor’s Mistake. 

Damages for mistake of public surveyor. 
State use of Henning’s Heirs v. Keller, 79 Tenn. 
399, 1883 Tenn. LEXIS 78 (1883). 


19. —Usury. 

Suit against a national bank for usury may 
be in chancery. Bobo v. People’s Nat’l Bank, 92 
Tenn. 444, 21 S.W. 888, 1892 Tenn. LEXIS 91 
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(1893), overruled, Meredith v. American Nat'l 
Bank, 127 Tenn. 90, 153 S.W. 479, 1912 Tenn. 
LEXIS 12 (1912), overruled in part, Meredith v. 
American Nat’! Bank, 127 Tenn. 90, 153 S.W. 
479, 1912 Tenn. LEXIS 12 (1912). 


20. —Detinue. 

In view of the enlarged jurisdiction of the 
chancery court by this section, such court may 
entertain an action in detinue. Patton v. Hardi- 
son, 20 Tenn. App. 585, 101 S.W.2d 698, 1936 
Tenn. App. LEXIS 50 (Tenn. Ct. App. 1936). 


21. —Election Contest. 

Contested elections, if trial not provided for 
in some other tribunal. Morris v. Nashville, 74 
Tenn. 337, 1880 Tenn. LEXIS 257 (1880). 

Contest of sheriff's election. Shields v. Davis, 
103 Tenn. 538, 53 S.W. 948, 1899 Tenn. LEXIS 
134 (1899). 

Mayor’s election contest. Baker v. Mitchell, 
105 Tenn. 610, 59 S.W. 187, 1900 Tenn. LEXIS 
111 (1900). 


22. —Quiet Possession. 

Jurisdiction of bill to quiet the possession of 
land. Nason v. South Memphis Land Co., 138 
Tenn. 21, 195 S.W. 761, 1917 Tenn. LEXIS 2 
(1917). 


23. —Cloud from Title. 

Jurisdiction to remove cloud from title. Boul- 
din v. Taylor, 152 Tenn. 97, 275 S.W. 340, 1924 
Tenn. LEXIS 107 (1924). 


24, —Title in Partition. 

Determination of conflicting titles in parti- 
tion suits. Walsh v. Crook, 91 Tenn. 388, 19 S.W. 
19, 1892 Tenn. LEXIS 2 (1892). 


25. —Damages as Incidental Relief. 

While this statute does not confer on the 
chancery court jurisdiction of unliquidated 
damages growing out of injury or trespass to 
property, person, or character (except for dam- 
ages for injuries to property resulting from a 
breach of contract), where the court has juris- 
diction by injunction, or upon some recognized 
ground of equity, it may give damages as an 
incident to such jurisdiction. Horton v. Nash- 
ville, 72 Tenn. 39, 1879 Tenn. LEXIS 4, 40 Am. 
Rep. 1 (1879); State use of Henning’s Heirs v. 
Keller, 79 Tenn. 399, 1883 Tenn. LEXIS 78 
(1883). 

The statute expressly excepts from the juris- 
diction of chancery the cases of injury to prop- 
erty involving unliquidated damages; and 
chancery can only take jurisdiction of such 
matter as an incident to equitable relief 
granted, and not where all equitable relief is 
refused. Union Planters’ Bank & Trust Co. v. 
Memphis Hotel Co., 124 Tenn. 649, 139 S.W. 
715, 1911 Tenn. LEXIS 69, 39 L.R.A. (n.s.) 580 
(1911); Swift & Co. v. Memphis Cold Storage 
Warehouse Co., 128 Tenn. 82, 158 S.W. 480, 
1913 Tenn. LEXIS 27 (19183). 
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A bill to enjoin a flume company from occu- 
pying the land of a riparian owner and for part 
damages therefor, having failed as to the in- 
junctive relief, could not be retained for the 
purpose of awarding the damages. Tenn. Coal 
Iron & R.R. Co. v. Paint Rock Flume & Transp. 
Co., 128 Tenn. 277, 160 S.W. 522, 1913 Tenn. 
LEXIS 48 (1913); Cash v. Russell, 4 Tenn. Civ. 
App. (4 Higgins) 601 (1914). 

The chancery court has no jurisdiction of the 
cross action of defendants seeking unliquidated 
damages against cross defendants, in an origi- 
nal action for possession of realty and for an 
injunction against defendants restraining them 
from interfering with new construction. Green- 
eville Cabinet Co. v. Hauff, 197 Tenn. 321, 273 
S.W.2d 9, 1954 Tenn. LEXIS 489 (1954). 

Although chancery has no jurisdiction of a 
suit seeking no relief other than a money recov- 
ery for injuries to realty and personalty by 
reason of a tort, it does have jurisdiction to 
award such damages as an incident to injunc- 
tive relief where there is only one party com- 
plainant seeking an injunction and, inciden- 
tally, damages sustained by reason of the tort 
which he seeks to have enjoined. Griffith v. 
Hurt, 200 Tenn. 133, 291 S.W.2d 271, 1956 
Tenn. LEXIS 386 (1956). 


26. —Negligence of Attorney. 

A bill in chancery against an attorney for 
negligence or failure of duty in collecting claims 
placed in his hands for collection, whereby they 
were lost, may be maintained. A. T. Bruce & Co. 
v. Baxter, 75 Tenn. 477, 1881 Tenn. LEXIS 147 
(1881). 


27. —Conversion — Suit for Value. 
Damages for conversion where the tort is 
waived and the value is sued for. Coal Creek 
Mining & Mfg. Co. v. Moses, 83 Tenn. 300, 1885 
Tenn. LEXIS 52, 54 Am. Rep. 415 (1885). 


28. —Fraud and Deceit. 

Fraud and deceit. Shwab v. Walters, 147 
Tenn. 638, 251 S.W. 42, 1922 Tenn. LEXIS 71 
(1923). 

In an action between ex-spouses involving 
fraud in regard to paternity, because no objec- 
tion to the chancery court’s jurisdiction to 
award emotional distress damages was made, 
the chancery court properly considered the 
matter upon the principles of a court of law, 
T.C.A. § 16-11-102(b). Hodge v. Craig, — 
S.W.3d —, 2010 Tenn. App. LEXIS 649 (Tenn. 
Ct. App. Oct. 13, 2010), appeal dismissed, — 
S.W.3d —, 2011 Tenn. LEXIS 56 (Tenn. Jan. 18, 
2011), affd in part, rev'd in part, 382 S.W.3d 
325, 2012 Tenn. LEXIS 720 (Tenn. Oct. 1, 
2012). 


29. —Liens. 

Furnisher’s lien on a steamboat. Casey & 
Hedges Mfg. Co. v. Weatherly, 97 Tenn. 297, 37 
S.W. 6, 1896 Tenn. LEXIS 143 (1896). 
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30. —Penalty Against Bank. 

Penalty against national bank. McCreary v. 
First Nat’l Bank, 109 Tenn. 128, 70 S.W. 821, 
1902 Tenn. LEXIS 63 (1902). 


31. —Proceeds of Estate. 

Recovery of proceeds of an estate converted. 
Carpenter v. Wright, 158 Tenn. 289, 13 S.W.2d 
51, 1928 Tenn. LEXIS 152 (1929). 


32. —Forfeitures. 

Forfeitures under antitrust law. State ex rel. 
Astor v. Schlitz Brewing Co., 104 Tenn. 715, 59 
S.W. 1033, 1900 Tenn. LEXIS 48, 78 Am. St. 
Rep. 941 (1900). 


33. —Money Lost Gaming. 

Money lost at gaming or on wagering con- 
tracts. McGrew v. City Produce Exchange, 85 
Tenn. 572, 4 S.W. 38, 1886 Tenn. LEXIS 84, 4 
Am. St. Rep. 771 (1887); Dunn v. Bell, 85 Tenn. 
581, 4 S.W. 41, 1886 Tenn. LEXIS 85 (1887); 
Simmons v. Leonard, 89 Tenn. 622, 15 S.W. 444, 
1890 Tenn. LEXIS 86 (1891). 


34, —Mandamus. 

Hawkins v. Kercheval, 78 Tenn. 535, 1882 
Tenn. LEXIS 220 (1882); Simmons v. Leonard, 
89 Tenn. 622, 15 S.W. 444, 1890 Tenn. LEXIS 
86 (1891). 


35. —Recoupment. 

Recoupment may include damages suffered 
from any matter arising from plaintiffs de- 
mand for which defendant would be entitled to 
recover in cross action and may be claimed in 
chancery. Mack v. Hugger Bros. Const. Co., 153 
Tenn. 260, 283 S.W. 448, 1925 Tenn. LEXIS 27, 
46 A.L.R. 389 (1926). 


36. Lack of Jurisdiction — Examples. 

Chancery court had no jurisdiction to enjoin 
unlawful detainer suit commenced before jus- 
tice of the peace (now general sessions court) 
where only basis of suit in equity was complain- 
ant’s claim of oral lease for one year and alleged 
lease, if valid, would have amounted to legal 
defense to the unlawful detainer action. Robin- 
son v. Easter, 208 Tenn. 147, 344 S.W.2d 365, 
1961 Tenn. LEXIS 407 (1961). 


37. —Tort of Fraud. 

Allegations construed to make a cross bill one 
for misrepresentations made to one defendant 
by the agent of another defendant, making it 
one for the tort of fraud and deceit, of which the 
chancery court has no jurisdiction, so that the 
cross bill must be dismissed. Ellett v. Embury & 
Maury, 142 Tenn. 444, 217S.W. 818, 1919 Tenn. 
LEXIS 71 (1919). 


38. —Tort of Malice. 

Suit for damages for maliciously inducing 
party to break contract. Varno v. Tindall, 164 
Tenn. 642, 51 S.W.2d 502, 1931 Tenn. LEXIS 63 
(1932). 
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39. —Negligence. 
Injury to ferry and land. Rhea v. Hooper, 73 
Tenn. 390, 1880 Tenn. LEXIS 146 (1880). 
Injury to eggs by negligence of warehouse- 
man. Swift & Co. v. Memphis Cold Storage 
Warehouse Co., 128 Tenn. 82, 158 S.W. 480, 
1913 Tenn. LEXIS 27 (1913). 


40. —Trespass to Person and Property. 

Chancery has no jurisdiction of an action of 
damages for trespass to person or property. 
Horton v. Nashville, 72 Tenn. 39, 1879 Tenn. 
LEXIS 4, 40 Am. Rep. 1 (1879); State use of 
Henning’s Heirs v. Keller, 79 Tenn. 399, 1883 
Tenn. LEXIS 78 (1883). 


41. —Condemnation of Land. 

Condemnation of land for sale under justice’s 
(now general sessions judge’s) execution. 
Shields v. Davis, 103 Tenn. 538, 53 S.W. 948, 
1899 Tenn. LEXIS 134 (1899). 

Chancery court had no jurisdiction to enjoin 
taking of sewer and water lines by municipality 
without just compensation or to entertain suit 
for unjust enrichment since adequate remedy is 
provided at law under reverse condemnation 
procedure in § 29-16-1238. Zirkle v. Kingston, 
217 Tenn. 210, 396 S.W.2d 356, 1965 Tenn. 
LEXIS 535 (1965). 


42. —Loss of Profits. 

Loss of profits on sales. Sanford-Day Iron 
Works v. Enterprise Foundry & Machine Co., 
138 Tenn. 487, 198 S.W. 258, 1917 Tenn. LEXIS 
53 (1917). 


43. —Restraining Interference. 

Restraining interference with right to exer- 
cise duties as public officer. State ex rel. Brumit 
v. Grindstaff, 144 Tenn. 554, 234 S.W. 510, 1921 
Tenn. LEXIS 56 (1921). 


44, —Devisavit Vel Non. 

Trial of issue of devisavit vel non. Simmons v. 
Leonard, 89 Tenn. 622, 15 S.W. 444, 1890 Tenn. 
LEXIS 86 (1891). 

Although this section provides that the chan- 
cery court can hear and determine certain cases 
in which jurisdiction lies in the circuit court 
where no objection to the jurisdiction has been 
taken by a plea, where the issue of jurisdiction 
was raised in the lower court it was improper 
for the chancellor to rule on the issue of devisa- 
vit vel non. Muse v. Sluder, 600 S.W.2d 237, 
1980 Tenn. App. LEXIS 347 (Tenn. Ct. App. 
1980). 


45. —Transfer to Circuit Court. 

Implicit in the provisions of T.C.A. § 16-11- 
102 is the positive inference that where a 
complaint has been filed in the chancery court 
that lies outside that court’s subject matter 
jurisdiction, and objection has been made, the 
chancery court may not dismiss the complaint 
but must transfer it to the appropriate circuit 
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court. Woods v. MTC Mgmt., 967 S.W.2d 800, 
1998 Tenn. LEXIS 213 (Tenn. 1998). 

T.C.A. § 16-11-102 does not authorize a 
chancery court to transfer an improper appeal 
made from a general sessions judgment to a 
circuit court with the proper jurisdiction. 
Graves v. Kraft Gen. Foods, 45 S.W.3d 584, 
2000 Tenn. App. LEXIS 692 (Tenn. Ct. App. 
2000). 


46. Jury Trial. 

The parties are entitled to demand a jury in 
chancery where the case is cognizable under 
this section. Shepard & Gluck v. Thomas, 147 
Tenn. 338, 246 S.W. 836, 1922 Tenn. LEXIS 46 
(1922). 

In nonequitable cases tried before a chancery 
court, a party may demand, of right, a jury to 
try issues of fact, and the jury’s verdict has the 
effect of a verdict at law. Hurt v. Earnhart, 539 
S.W.2d 183, 1976 Tenn. App. LEXIS 248 (Tenn. 
Ct. App. 1976). 


47. Jurisdiction — Objections. 

The filing of an answer by the defendant is 
not a waiver of objections to the jurisdiction of 
chancery, where the action is one falling within 
the exceptions of this section. Swift & Co. v. 
Memphis Cold Storage Warehouse Co., 128 
Tenn. 82, 158 S.W. 480, 1913 Tenn. LEXIS 27 
(1918). 

Implicit in the provisions of Tenn.Code Ann. 
§ 16-11-102 is the positive inference that, 
where a jurisdictional objection has been made, 
a transfer pursuant to subsection (b) is man- 
dated. Flowers v. Dyer County, 830 S.W.2d 51, 
1992 Tenn. LEXIS 491 (Tenn. 1992), rehearing 
denied, — S.W.2d —, 1992 Tenn. LEXIS 368 
(Tenn. May 4, 1992). 

Although briefing was submitted to the ap- 
pellate court regarding whether a case involved 
unliquidated damages and therefore should 
properly have been in circuit court as opposed 
to the chancery court, the appellate court made 
no further inquiry into the matter. Because 
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there was no evidence of an objection taken by 
a plea to jurisdiction in the trial court, there 
was no basis to conclude then that the chancery 
court was not permitted to hear the lawsuit. 
Hawthorne v. Morgan & Morgan Nashville 
PLLC, — S.W.3d —, 2020 Tenn. App. LEXIS 
576 (Tenn. Ct. App. Dec. 17, 2020). 


48. Federal Courts — Jurisdiction. 

This section does not efface the distinction 
between legal and equitable rights and rem- 
edies; and, if it did, it could not confer upon the 
federal courts jurisdiction in equity to try com- 
mon law cases. United States v. Wilson, 118 
U.S. 86, 6S. Ct. 991, 30 L. Ed. 110, 1886 U.S. 
LEXIS 1906 (1886); American Asso. v. Wil- 
liams, 166 F. 17, 1908 U.S. App. LEXIS 4831 
(6th Cir. Tenn. 1908). 


49. Parties. 


50. —Joinder. 

Two or more persons may unite in a bill to 
enjoin a nuisance although their lands are 
separate and distinct from each other where it 
appears that the lands of all are affected in 
substantially the same way by the nuisance 
complained of. Griffith v. Hurt, 200 Tenn. 133, 
291 S.W.2d 271, 1956 Tenn. LEXIS 386 (1956). 

There could be no joinder of parties as com- 
plainants for recovery of separate injuries in- 
flicted by the same tort upon separate lands 
under bill seeking such damages and manda- 
tory injunction for abatement of the condition 
causing such damages. Griffith v. Hurt, 200 
Tenn. 133, 291 S.W.2d 271, 1956 Tenn. LEXIS 
386 (1956). 


51. Estoppel of Challenge to Jurisdiction. 

Having invoked the jurisdiction of the chan- 
cery court, plaintiff was estopped to seek to 
reverse its decision on the ground of lack of 
jurisdiction. Clay v. Hall, 597 S.W.2d 737, 1980 
Tenn. App. LEXIS 325 (Tenn. Ct. App. 1980), 
appeal dismissed, 449 U.S. 914, 101 S. Ct. 310, 
66 L. Ed. 2d 142, 1980 U.S. LEXIS 3562 (1980). 


16-11-103. Jurisdiction of equity causes. 


The chancery court has exclusive original jurisdiction of all cases of an 
equitable nature, where the debt or demand exceeds fifty dollars ($50.00), 
unless otherwise provided by this code. It has no jurisdiction of any debt or 
demand of less value than fifty dollars ($50.00), unless otherwise specifically 


provided. 


History. 

Code 1858, §§ 4280, 4281 (deriv. Acts 1801, 
ch: 6,. $1" "1835-1636, chet s rl). onan. 
§§ 6089, 6090; mod. Code 1932, §§ 10350, 
10351; T.C.A. (orig. ed.), § 16-603. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
8§ 5, 8. 


Tennessee Jurisprudence, 11 Tenn. Juris., 
Equity, §§ 2, 21, 26, 33; 17 Tenn. Juris., Juris- 
diction, § 23. 


Law Reviews. 

The Supreme Court and the New Equity, 68 
Vand. L. Rev. 997 (2015). 

The Tennessee Court System — Chancery 
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Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 281. 
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NOTES TO DECISIONS 


Analysis 


. Construction and Interpretation. 
—“Original Jurisdiction” — Meaning. 
—Ancillary Jurisdiction. 

. Fifty Dollar Minimum. 
—Exclusive Ancillary Jurisdiction. 
—Amount Demanded. 

—Rule Inapplicable — Examples. 

. —Rule Applicable — Examples. 

. Plea in Abatement. 

10. Waiver of Jurisdiction by Answer. 
11. Suits of Equitable Nature. 

12. Determination of Tax Liability. 


(CONDOR ON 


1. Construction and Interpretation. 

Under § 16-10-111 circuit court has jurisdic- 
tion of suits of an equitable nature in absence of 
demurrer to jurisdiction. Hewgley v. Trice, 207 
Tenn. 466, 340 S.W.2d 918, 1960 Tenn. LEXIS 
482 (1960). 


2. —“Original Jurisdiction” — Meaning. 
This section is construed as having reference 
to those equitable rights which result from 
fraud, accident, mistake, trusts, and the like, 
originally inherent in a court of equity, and not 
as denying such equitable remedies as are 
exclusively conferred upon the chancery court 
by the Code. Tinsley v. Bryan, 148 Tenn. 256, 
255 S.W. 49, 1922 Tenn. LEXIS 88 (1923). 
Term “original jurisdiction” refers to class of 
cases where the right of action itself is equi- 
table, and not to those cases where equitable 
remedy is involved. Covert v. Nashville, C. & S. 
L. Ry., 186 Tenn. 142, 208 S.W.2d 1008, 1948 
Tenn. LEXIS 529, 1 A.L.R.2d 154 (1948). 


3. —Ancillary Jurisdiction. 

The jurisdiction of a chancery court is limited 
by the amount only in those cases of an equi- 
table nature where the chancery court has 
exclusive original jurisdiction, and there was 
no intention to limit the jurisdiction of the 
chancery court by the amount in those cases 
where the court had exclusive ancillary juris- 
diction in the enforcement of a claim or a 
demand. Covert v. Nashville, C. & S. L. Ry., 186 
Tenn. 142, 208 S.W.2d 1008, 1948 Tenn. LEXIS 
529, 1 A.L.R.2d 154 (1948). 


4, Fifty Dollar Minimum. 

Where evidence was to the effect that the 
value of complainant’s name in business was 
more than $50.00, complainant was not barred 
by this section from bringing suit to enjoin use 
of his name in shoe business. McDonald v. 
Julian, 48 Tenn. App. 427, 348 S.W.2d 749, 1961 
Tenn. App. LEXIS 84 (Tenn. Ct. App. 1961). 


5. —Exclusive Ancillary Jurisdiction. 
The restriction and limitation of jurisdiction 


of chancery to sums exceeding $50.00 applies 
only when the jurisdiction turns wholly upon 
the amount involved. If the jurisdiction to grant 
the relief sought is exclusively conferred upon 
the chancery court, the limitation as to amount 
does not apply, there being no other remedy. 
Malone v. Dean, 77 Tenn. 336, 1882 Tenn. 
LEXIS 59 (1882); Washburn v. Moore, 3 Tenn. 
Civ. App. (3 Higgins) 268 (1912). 

Where old board reelected defendant as re- 
corder and new board elected petitioner the 
chancery court could not enjoin defendant from 
interfering with petitioner in exercising duties 
connected with his office pending determina- 
tion of right to office. State ex rel. Brumit v. 
Grindstaff, 144 Tenn. 554, 234 S.W. 510, 1921 
Tenn. LEXIS 56 (1921). 

Plaintiff elected as superintendent was en- 
titled to issuance of an injunction by chancery 
court against interference in duties of office 
from defendant where issue of election contest 
was not involved. Hart v. Pierce, 169 Tenn. 411, 
88 S.W.2d 798, 1935 Tenn. LEXIS 64 (1935). 

The $50.00 requirement for jurisdiction re- 
fers only to those cases in which chancery has 
exclusive original jurisdiction and does not ap- 
ply to those cases where chancery has exclusive 
ancillary jurisdiction in enforcement of de- 
mand. Covert v. Nashville, C. & S. L. Ry., 186 
Tenn. 142, 208 S.W.2d 1008, 1948 Tenn. LEXIS 
529, 1 A.L.R.2d 154 (1948). 

The chancery court is limited by the amount 
of $50.00 only in those cases of an equitable 
nature where the chancery court has an exclu- 
sive original jurisdiction under this section, but 
is not limited to such amount in other cases of 
auxiliary or ancillary jurisdiction conferred by 
other statutes without regard to amount. 
Tritschler v. Cartwright, 46 Tenn. App. 662, 333 
S.W.2d 6, 1959 Tenn. App. LEXIS 120 (Tenn. 
Ct. App. 1959). 


6. —Amount Demanded. 

The chancery court has no jurisdiction where 
the whole demand, without deduction by rea- 
son of setoff or payment, is under $50.00. 
McNew v. Toby, 25 Tenn. 27, 1845 Tenn. LEXIS 
7 (1845). 

The amount sued for in chancery determines 
the jurisdiction, and not the amount found to be 
due on the hearing. Spurlock v. Fulks, 31 Tenn. 
289, 1851 Tenn. LEXIS 67 (1851); Brimingham 
v. Tapscott, 51 Tenn. 382, 1871 Tenn. LEXIS 
178 (1871); Wagstaff v. Braden, 60 Tenn. 304, 
1872 Tenn. LEXIS 495 (1872); Malone v. Dean, 
77 Tenn. 336, 1882 Tenn. LEXIS 59 (1882). 

A bill to foreclose a mortgage which instru- 
ment recited that it secured a note for $45.00 
and expense, including an attorney’s fee of 
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$10.00, involved a sum about $50.00. McAffrey 
v. Richards, 59 S.W. 1064, 1900 Tenn. Ch. App. 
LEXIS 128 (1900). 

In an action to recover for the breach of 
covenants in a deed, where the sum involved 
was less than $50.00 and it was insisted that an 
equity court could not take jurisdiction, held, 
that if the suit had been only for $50.00 the 
court could not take jurisdiction but since the 
bill also sought other relief for which complain- 
ant had no remedy at law, the equity court had 
jurisdiction. Kenyon v. Russell, 5 Tenn. App. 
401, — S.W. —, 1927 Tenn. App. LEXIS 71 
(Tenn. Ct. App. 1927). 

Chancery court did not have jurisdiction of 
suit of railroad passengers against railroad to 
determine legal rights of passengers who had 
paid railroad excess amount for their intrastate 
tickets as evidenced by receipts issued by rail- 
road for excess payment where individual 
amount involved as to each plaintiff was less 
than $50.00 though total amount of excess 
payments collected was in excess of $250,000 
since separate rights were involved. Covert v. 
Nashville, C. & S. L. Ry., 186 Tenn. 142, 208 
S.W.2d 1008, 1948 Tenn. LEXIS 529, 1 A.L.R.2d 
154 (1948). 


7. —Rule Inapplicable — Examples. 

The rule as to limit of amount is not appli- 
cable in an ejectment case. Frazier v. Browning, 
79 Tenn. 253, 1883 Tenn. LEXIS 50 (1883); 
Tinsley v. Bryan, 148 Tenn. 256, 255 S.W. 49, 
1922 Tenn. LEXIS 88 (1923). 

A mandamus case is not subject to the rule as 
to the limit of amount. State ex rel. Hurt v. 
Alexander, 115 Tenn. 156, 90 S.W. 20, 1905 
Tenn. LEXIS 52 (1905). 

Chancery has jurisdiction to set aside a 
fraudulent conveyance where the demand is 
under $50.00. Tinsley v. Bryan, 148 Tenn. 256, 
255 S.W. 49, 1922 Tenn. LEXIS 88 (1923). 


8. —Rule Applicable — Examples. 

Chancery is without jurisdiction to enforce 
an equitable vendor’s lien where the demand is 
under the amount of $50.00. Malone v. Dean, 77 
Tenn. 336, 1882 Tenn. LEXIS 59 (1882). 

The chancery court has no jurisdiction in 
ordinary cases where the amount involved is 
less than $50.00. Frazier v. Browning, 79 Tenn. 
253, 1883 Tenn. LEXIS 50 (1883). 

Suit in chancery court to enjoin distress war- 
rant for delinquent taxes and to annul the 
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assessment as being void when such taxes plus 
penalty, interest and cost amounted to less 
than $50.00 was without the jurisdiction of the 
chancery court. Tritschler v. Cartwright, 46 
Tenn. App. 662, 333 S.W.2d 6, 1959 Tenn. App. 
LEXIS 120 (Tenn. Ct. App. 1959). 


9. Plea in Abatement. 

Where the bill shows more than $50.00 to be 
due, and the defendant desires to raise the 
question that the court has no jurisdiction, 
because the amount in fact due is less than 
$50.00, he must do so by a plea in abatement, 
averring the amount in controversy to be less 
than $50.00, otherwise the question as to the 
jurisdiction is waived. Martin v. Carter, 9 Tenn. 
489, 1831 Tenn. LEXIS 29 (1831); Covington v. 
Neilson, 14 Tenn. 474, 14 Tenn. 475, 1834 Tenn. 
LEXIS 117 (1834); Frazier v. Browning, 79 
Tenn. 253, 1883 Tenn. LEXIS 50 (1883). 


10. Waiver of Jurisdiction by Answer. 

If, on the face of the bill, the debt or demand 
be less than $50.00, it should be dismissed; if 
more than $50.00, the court, prima facie, has 
jurisdiction; and, if the defendant submits by 
answering, he cannot resist a decree because 
the amount found to be due to complainant is 
less than $50.00. Spurlock v. Fulks, 31 Tenn. 
289, 1851 Tenn. LEXIS 67 (1851); Wagstaff v. 
Braden, 60 Tenn. 304, 1872 Tenn. LEXIS 495 
(1872); Tinsley v. Bryan, 148 Tenn. 256, 255 
S.W. 49, 1922 Tenn. LEXIS 88 (1923). 


11. Suits of Equitable Nature. 

Suit for reformation of contract of insurance 
was of an equitable nature and could not be 
maintained as an action at law where objection 
was raised to jurisdiction of circuit court. Mil- 
waukee Ins. Co. v. Gordon, 54 Tenn. App. 279, 
390 S.W.2d 680, 1964 Tenn. App. LEXIS 153 
(Tenn. Ct. App. 1964). 


12. Determination of Tax Liability. 

With respect to judicial determinations that 
have the effect, directly or indirectly, of deter- 
mining liability for taxes that are collected by 
the department of revenue, Tenn. Code Ann. 
§ 67-1-1804 overrides the jurisdiction that a 
chancery court would otherwise have under 
this section. L.L. Bean, Inc. v. Bracey, 817 
S.W.2d 292, 1991 Tenn. LEXIS 346 (Tenn. 
1991). 


16-11-104. Proceedings in aid of execution. 


The chancery court has exclusive jurisdiction to aid a creditor, by judgment 
or decree, to subject the property of the defendant that cannot be reached by 
execution to the satisfaction of the judgment or decree under this code. 
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History. 
Code 1858, § 4282; Shan., § 6091; Code 
1932, § 10352; T.C.A. (orig. ed.), § 16-604. 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
§§ 7, 332, 456. 

Tennessee Jurisprudence, 3 Tenn. Juris., At- 
tachment and Garnishment, §§ 25-116, 148; 8 


CHANCERY COURTS 


16-11-104 


Tenn. Juris., Covenants, § 3; 10 Tenn. Juris., 
Dower, § 7; 11 Tenn. Juris., Equity, §§ 26, 33; 
16 Tenn. Juris., Judgments and Decrees, § 74; 
17 Tenn. Juris., Jurisdiction, § 23. 


Law Reviews. 
Enforcement of judgments in Tennessee, 22 
Tenn. L. Rev. 873. 


NOTES TO DECISIONS 


Analysis 


1. Construction with Other Acts. 

2. —Divorce Jurisdiction — Circuit Court. 

3. Construction and Interpretation. 

4, —“Under the Provisions of This Code” — 
Meaning. 

5. —Property Covered. 

6. Basis of Jurisdiction. 

7. —Other Equitable Remedy. 

8. —Execution Returned Nulla Bona. 

9. —Remedy at Law. 

10. Jurisdiction — Examples. 

11. —Debtor’s Equitable Interest. 

12. —Judgment under Fifty Dollars. 

13. —Administrator’s Bill. 

14. —Creditor of Estate. 

15. —Unassigned Dower. 

16. —Funds in Custodia Legis. 

17. —Fraudulent Conveyances. 

18. —Equity in Real Estate. 

19. —Trustee of Bankrupt — Assignment of 
Homestead. 

20. Several Creditors — Same Equity. 

21. Defense — Sworn Answer of Executor. 

22. Foreign Judgment Creditors. 

23. Installment Payments. 


1. Construction with Other Acts. 

This section and §§ 26-4-101, 26-4-102 
should be read in connection with § 21-105 
(repealed). Edwards v. Hawks, 189 Tenn. 17, 
222 S.W.2d 28, 1949 Tenn. LEXIS 396 (1949). 
2. —Divorce Jurisdiction — Circuit 

Court. 

Exclusive jurisdiction of chancery court in 
enforcing judgments against property subject 
to execution did not deprive circuit court of 
exclusive jurisdiction of proceeding by wife to 
enforce award of alimony and child support 
provisions of decree entered by circuit court in 
divorce proceeding, since § 36-822 (now § 36- 
5-103) provides that court which grants divorce 
decree may employ for the enforcement of the 
decree “such other lawful means as are usual 
and according to the course and practice of the 
court,” as divorce suit is to all intents and 
purposes a chancery proceeding. Kizer v. Bellar, 
192 Tenn. 540, 241 S.W.2d 561, 1951 Tenn. 
LEXIS 301 (1951) (decision under prior law). 


3. Construction and Interpretation. 


4. —“Under the Provisions of This Code” 
— Meaning. 

Exercise of jurisdiction under this section is 

restricted by this concluding phrase, and is not 


to be exercised in every case that may arise. 
North v. Puckett, 164 Tenn. 100, 46 S.W.2d 73, 


_1931 Tenn. LEXIS 18, 81 A.L.R. 1107 (1932). 


5. —Property Covered. 

This section is broad and comprehensive, and 
seems to embrace all kinds of property that is 
not exempt with the one exception of money in 
the possession of the defendant. North v. Puck- 
ett, 164 Tenn. 100, 46 S.W.2d 73, 1931 Tenn. 
LEXIS 18, 81 A.L.R. 1107 (1932); Robertson v. 
Johnson, 27 Tenn. App. 59, 177 S.W.2d 860, 
1943 Tenn. App. LEXIS 129 (Tenn. Ct. App. 
1943). 


6. Basis of Jurisdiction. 


7. —Other Equitable Remedy. 

That a judgment creditor might be able to 
obtain an equitable attachment of the debtor’s 
property does not exclude such creditor from 
proceeding under this section without the ne- 
cessity of attachment. Hull v. Vaughn, 171 
Tenn. 642, 107 S.W.2d 219, 1937 Tenn. LEXIS 
146 (1937). 


8. —Execution Returned Nulla Bona. 

Defense that no execution has been issued 
and returned nulla bona is to the jurisdiction, 
and must be made by motion to dismiss, demur- 
rer, or by plea in abatement, but it is unneces- 
sary that it should be made to appear that 
execution has been issued and returned nulla 
bona if it is shown by other proof that the 
judgment debtor is actually insolvent and has 
no property subject to execution. Hull v. 
Vaughn, 171 Tenn. 642, 107 S.W.2d 219, 1937 
Tenn. LEXIS 146 (1937). 


9. —Remedy at Law. 

The jurisdiction rests upon the ground that 
the complainant has no remedy at law, and 
cannot reach his debtor’s property by execution 
at law; and the statute aids him upon that 
ground alone. Putnam v. Bentley, 67 Tenn. 84, 
1874 Tenn. LEXIS 334 (1874); Malone v. Dean, 
77 Tenn. 336, 1882 Tenn. LEXIS 59 (1882); 
Tinsley v. Bryan, 148 Tenn. 256, 255 S.W. 49, 
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1922 Tenn. LEXIS 88 (1923); Hull v. Vaughn, 
171 Tenn. 642, 107 S.W.2d 219, 1937 Tenn. 
LEXIS 146 (1937). 

Chancery cannot be resorted to when the 
assets sought to be reached are leviable at law, 
unless to remove an obstacle to legal enforce- 
ment, when there is no lien, fraud, trust, or 
equitable interest in the same. Bryan v. Zare- 
cor, 112 Tenn. 503, 81 S.W. 1252, 1903 Tenn. 
LEXIS 118 (1904). 

Where defendant in an action at law is 
fraudulently disposing of his property, plaintiff 
may maintain a creditor’s bill in aid of his 
lawsuit. Sweetwater Bank & Trust Co. v. How- 
ard, 138 Tenn. App. 592, — S.W.2d —, 1931 
Tenn. App. LEXIS 101 (Tenn. Ct. App. 1931). 


10. Jurisdiction — Examples. 


11. —Debtor’s Equitable Interest. 

A judgment creditor, whose debtor has no 
property on which execution is leviable, may, by 
bill in chancery, subject the equitable interest 
of his debtor in land, by sale, to the satisfaction 
of his judgment. Cloud v. Hamilton & Sitler, 11 
Tenn. 80, 11 Tenn. 81, 1832 Tenn. LEXIS 22 
(1832); Gray v. Faris, 15 Tenn. 154, 15 Tenn. 
155, 1834 Tenn. LEXIS 31 (1834); McNairy v. 
Eastland, 18 Tenn. 310 (1837). 

Judgment creditor had a right to subject 
equity of debtor to the payment of her claim 
even though a like petition had already been 
filed by another creditor to reach the same 
equity and had been sustained by the court, the 
proof showing that the land was worth substan- 
tially more than all the liens against it prior to 
the filing of the petition by the judgment credi- 
tor. Robertson v. Johnson, 27 Tenn. App. 59, 177 
S.W.2d 860, 1943 Tenn. App. LEXIS 129 (Tenn. 
Ct. App. 1948). 


12. —Judgment under Fifty Dollars. 

The chancery court may aid a judgment 
creditor whose judgment is less than $50.00 to 
reach the property of his debtor which is not 
subject to execution at law, where the debtor 
has no property subject to execution at law. 
Putnam v. Bentley, 67 Tenn. 84, 1874 Tenn. 
LEXIS 334 (1874); State v. Covington, 72 Tenn. 
51, 1879 Tenn. LEXIS 5 (1879); Malone v. Dean, 
77 Tenn. 336, 1882 Tenn. LEXIS 59 (1882). 


13. —Administrator’s Bill. 

Suit by administrator of estate which was 
judgment creditor to subject fund in chancery 
court belonging to debtor to satisfaction of 
judgment was authorized. Rutherford  v. 
Parker, 29 Tenn. App. 179, 195 S.W.2d 328, 
1946 Tenn. App. LEXIS 65 (Tenn. Ct. App. 
1946). 


14. —Creditor of Estate. 

Under this section chancellor could properly 
decree that judgment creditor was entitled to 
whatever interest that would pass to a judg- 
ment debtor under the terms of a will then in 
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the process of administration. Hull v. Vaughn, 
171 Tenn. 642, 107 S.W.2d 219, 1937 Tenn. 
LEXIS 146 (1937). 

Where complainant filed bill in chancery to 
subject property passing to a judgment debtor 
under the terms of a will and where chancellor 
decreed that complainant was entitled to the 
debtor’s interest in the estate and enjoined the 
executors of the will from delivering or paying 
over any property or money to the creditor such 
decree and injunction did not invade the juris- 
diction of the county court with reference to 
administration of the estate since all that was 
required of the executors was to hold the debt- 
or’s proceeds of the estate subject to the orders 
of the chancery court and there was nothing in 
the decree to prevent such executors from mak- 
ing settlement of the estate. Hull v. Vaughn, 
171 Tenn. 642, 107 S.W.2d 219, 1937 Tenn. 
LEXIS 146 (1937). 


15. —Unassigned Dower. 

While not subject to execution, unassigned 
dower may be subjected under this statute. 
North v. Puckett, 164 Tenn. 100, 46 S.W.2d 73, 
1931 Tenn. LEXIS 18, 81 A.L.R. 1107 (1932). 


16. —Funds in Custodia Legis. 

Funds in the hands of the clerk and master of 
the court, subject to orders of distribution, are 
in custodia legis, and are not subject to execu- 
tion or attachment at law or to garnishment in 
aid of a creditor of a party entitled to a portion 
in the fund. Scott County Nat'l Bank v. Robin- 
son, 143 Tenn. 356, 226 S.W. 218, 1920 Tenn. 
LEXIS 24 (1920). 

Under the inherent jurisdiction of the chan- 
cery court, as well as by virtue of this statute, a 
creditor can bring a bill in equity to subject to 
the payment of his judgment his debtor’s inter- 
est in a fund which has been paid into court. 
Scott County Nat'l Bank v. Robinson, 143 Tenn. 
356, 226 S.W. 218, 1920 Tenn. LEXIS 24 (1920). 


17. —Fraudulent Conveyances. 

A lien attaches to property fraudulently con- 
veyed upon the filing of a bill to set it aside, but 
such lien does not have complete vitality and 
become operative as to strangers to the suit 
until process has been served upon a material 
defendant. Bank of Delrose v. Mansfield, 4 
Tenn. App. 488, — S.W. —, 1926 Tenn. App. 
LEXIS 199 (Tenn. Ct. App. 1926). 


18. —Equity in Real Estate. 

Upon nulla bona return, chancery has juris- 
diction to subject an equity in realty held in 
trust for the debtor. Fulghum v. Cotton, 74 
Tenn. 590, 1880 Tenn. LEXIS 300 (1880); 
Schoolfield v. Cogdell, 120 Tenn. 618, 113 S.W. 
375, 1908 Tenn. LEXIS 48 (1908). 

A judgment creditor, after a nulla bona re- 
turn of an execution, may reach the equity of 
his debtor in real estate, by a bill in chancery 
against such debtor and the other persons hold- 
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ing a trust on such property. Harris v. Beasley, 
123 Tenn. 605, 133 S.W. 1110, 1910 Tenn. 
LEXIS 29 (1911), superseded by statute as 
stated in, Figlio v. Shelley Ford, Inc., — S.W.2d 
—, 1988 Tenn. App. LEXIS 425 (Tenn. Ct. App. 
June 22, 1988). 


19. —Trustee of Bankrupt — Assignment 
of Homestead. 

Trustee of bankrupt to whom homestead had 
never been assigned was entitled to file a bill in 
chancery for an assignment of homestead 
rather than by filing bill for discovery of assets, 
if a bill to compel discovery of homestead was 
not necessary. Edwards v. Hawks, 189 Tenn. 17, 
222 S.W.2d 28, 1949 Tenn. LEXIS 396 (1949). 


20. Several Creditors — Same Equity. 
Under this section a creditor has the right to 
subject the equity of a debtor in property to the 
payment of the creditor’s claim and this is true 
even where another creditor of the debtor has 
filed a similar petition to reach the same equity 
and such petition has already been sustained. 
Robertson v. Johnson, 27 Tenn. App. 59, 177 


CHANCERY COURTS 


16-11-106 


S.W.2d 860, 1943 Tenn. App. LEXIS 129 (Tenn. 
Ct. App. 1943). 


21. Defense — Sworn Answer of Executor. 

Bill in chancery to subject interest of judg- 
ment debtor in estate to such judgment was not 
in the nature of a garnishment so as to bind 
complainant by the sworn answers of executors 
that the estate was not indebted to the creditor. 
Hull v. Vaughn, 171 Tenn. 642, 107 S.W.2d 219, 
1937 Tenn. LEXIS 146 (1937). 


22. Foreign Judgment Creditors. 

The statute does not apply to creditors by 
judgment in other states with return of nulla 
bona there. No lien lis pendens is created by 
filing bill. Broughton v. Slusher, 2 Tenn. Ch. 
App. 305 (1902). 


23. Installment Payments. 

When enforcing a money judgment, trial 
courts have the power to issue an installment 
payment order only upon motion of the judg- 
ment debtor or by agreement. Kuykendall v. 
Wheeler, 890 S.W.2d 785, 1994 Tenn. LEXIS 
353 (Tenn. 1994). 


16-11-105. Suits by state against corporations. 


The court has power to hear and determine all controversies between the 
state and corporations, their stockholders or creditors, upon a bill filed by the 
attorney general and reporter on behalf of the state. 


History. 

Code 1858, § 4296 (deriv. Acts 1839-1840, ch. 
1, § 4); Shan., § 6105; mod. Code 1982, 
§ 10366; T.C.A. (orig. ed.), § 16-605. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
8§ 7, 506. 


Tennessee Jurisprudence, 11 Tenn. Juris., 
Equity, §§ 34, 35; 17 Tenn. Juris., Jurisdiction, 
$.23) 


Law Reviews. 

The Tennessee Court System — Chancery 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 281. 


NOTES TO DECISIONS 


1. Jurisdiction. 

In suit to abate public nuisance and to revoke 
corporate charter, fact that criminal court had 
narrow statutory concurrent jurisdiction with 
chancery court with reference to abatement of 
public nuisances did not permit criminal court 


16-11-106. Boundary disputes. 


to retain jurisdiction of suit for purpose of 
revocation of corporate charter under maxim 
that equity having taken jurisdiction for one 
purpose will retain jurisdiction for all purposes. 
Pan-O-Ram Club, Inc. v. State, 217 Tenn. 137, 
395 S.W.2d 8038, 1965 Tenn. LEXIS 526 (1965). 


(a) The chancery court has jurisdiction to hear and determine all cases in 
which the boundary line or lines of adjoining or contiguous tracts of land is one, 
or the only, question at issue in the case. 

(b) In all such cases a complete deraignment of title by the complainant 
from a state grant or common source of title shall not be required as in 
ejectment cases, but it shall be sufficient to establish title in the complainant 
where the complainant proves clearly that the complainant is the true owner 
of the lands described in the complainant’s bill. 
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History. 

Acts 1915, ch. 122, §§ 1, 2; Shan., §§ 6106 
al, 6106 a2; mod. Code 1932, §§ 10368, 10369; 
T.C.A. (orig. ed.), §§ 16-606, 16-607. 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
SS 7 Ae 1. 

Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 
peal and Error, § 251; 5 Tenn. Juris., Boundar- 
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ies, §§ 2-22; 10 Tenn. Juris., Ejectment, § 28; 
11 Tenn. Juris., Equity, § 35; 11 Tenn. Juris., 
Evidence, § 45; 17 Tenn. Juris., Jurisdiction, 
$) 23: 


Law Reviews. 

An Exegesis of the Ejectment Statutes of 
Tennessee (R.D. Cox), 18 Mem. St. U.L. Rev. 
581 (1988). 


NOTES TO DECISIONS 


Analysis 


. Statute Inapplicable. 
—Enjoining Trespass. 
—Determination by Pleadings. 
. Jurisdiction. 

. Bifurcated Cases. 

Evidence. 

—Burden of Proof. 

. —Defective Deeds. 

. Damages — “Mild” Rule. 

10. Ejectment. 

11. —Additional Remedy. 

12. —Adverse Possession — Proof. 
13. Oral Agreement. 

14. Decree. 

15. Inaccuracies in Surveys. 

16. Limitations of Actions. 

17. Parties. 

18. Presumptions. 

19. Collateral Estoppel. 

20. Joint Possession. 


OMDIBAMPR WHE 


1. Statute Inapplicable. 


2. —Enjoining Trespass. 

This statute is inapplicable to a suit to enjoin 
a defendant from cutting timber and to recover 
for the value of the timber already cut and 
removed, involving an issue as to the title to a 
strip of land between adjoining owners, de- 
pending on the location of the boundary line. 
Union Tanning Co. v. Lowe, 148 Tenn. 407, 255 
S.W. 712, 1923 Tenn. LEXIS 28 (1923). 


3. —Determination by Pleadings. 

Purpose of a suit to establish or locate bound- 
ary lines of contiguous or adjoining tracts of 
land can be determined only from the plead- 
ings. Union Tanning Co. v. Lowe, 148 Tenn. 
407, 255 S.W. 712, 1923 Tenn. LEXIS 28 (1923). 

Where a boundary line dispute was the gra- 
vamen of the complaint, an action was a bound- 
ary line dispute, not an ejectment action, since, 
even though defendant’s answer alleged title to 
part of the land by adverse possession, it did 
not contain a counterclaim. Burks v. Boles, 934 
S.W.2d 6538, 1996 Tenn. App. LEXIS 371 (Tenn. 
Ct. App. 1996). 


4, Jurisdiction. 
The determinations of oil and gas unit par- 
ticipation and disputed property boundaries 


was within the jurisdiction of the chancery 
court under this section and the jurisdiction of 
the oil and gas board under § 60-1-202, and the 
chancellor was not required, under the doctrine 
of primary jurisdictions, to defer to agency 
expertise. Freels v. Northrup, 678 S.W.2d 55, 
1984 Tenn. LEXIS 944 (Tenn. 1984) (chancellor 
did not defer to agency). 


5. Bifurcated Cases. 

It was proper for circuit court judge, acting 
sua sponte, to order that case be bifurcated, 
and that there be a trial in the chancery court 
as to boundary line dispute while retaining tort 
claims in the circuit court. Burnette v. Pickel, 
858 S.W.2d 319, 1993 Tenn. App. LEXIS 15 
(Tenn. Ct. App. 1993), appeal denied, 1993 
Tenn. LEXIS 265 (Tenn. July 6, 1993). 


6. Evidence. 

Where suit was to determine boundaries, and 
was not in the nature of ejectment, plaintiff 
could establish his boundary upon the deeds of 
all parties to the action, and was not limited to 
recovery upon the strength of his own title 
alone. Cusick v. Cutshaw, 34 Tenn. App. 283, 
237 S.W.2d 563, 1948 Tenn. App. LEXIS 134 
(Tenn. Ct. App. 1948). 

It was not necessary for complainants to 
prove ownership of land in question at time of 
filing suit where it was shown that they for- 
merly owned the land and had conveyed by a 
warranty deed and that it was for the protec- 
tion against liability under such warranty that 
they brought suit. Patterson v. T. J. Moss Tie 
Co., 46 Tenn. App. 405, 330 S.W.2d 344, 1959 
Tenn. App. LEXIS 107 (Tenn. Ct. App. 1959). 

In a boundary dispute complainant must 
prove that he is the true owner or that he has 
become entitled to possession of the disputed 
area of land by clear proof. Carr v. Wilbanks, 45 
Tenn. App. 372, 324 S.W.2d 786, 1958 Tenn. 
App. LEXIS 131 (Tenn. Ct. App. 1958). 

Mere fact that defendant specifically as- 
serted in his answer that the cause could be 
maintained as a suit in ejectment only but filed 
no cross bill could not deprive the complainants 
of the right expressly granted by statute to 
prove their case without a complete deraign- 
ment of title. Patterson v. T. J. Moss Tie Co., 46 
Tenn. App. 405, 330 S.W.2d 344, 1959 Tenn. 
App. LEXIS 107 (Tenn. Ct. App. 1959). 
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Complainants are entitled to establish a 
boundary line by reference to title papers of 
other parties as well as their own. Patterson v. 
T. J. Moss Tie Co., 46 Tenn. App. 405, 330 
S.W.2d 344, 1959 Tenn. App. LEXIS 107 (Tenn. 
Ct. App. 1959). 

Where a deed contains an adequate particu- 
lar description of the property conveyed, it will 
not be controlled by a recital therein of the 
quantity or number of acres unless it clearly 
appears that it was the intention to convey only 
a definite quantity. Williams v. Daniel, 545 
S.W.2d 120, 1976 Tenn. App. LEXIS 258 (Tenn. 
Ct. App. 1976). 

Where a sale of property is in gross and not 
by the acre and there is opportunity to examine 
the land and where there is no showing of 
fraud, the deed will stand as written, despite a 
mutual mistake as to the number of acres 
contained in the tract conveyed. Williams v. 
Daniel, 545 S.W.2d 120, 1976 Tenn. App. LEXIS 
258 (Tenn. Ct. App. 1976). 

A suit concerning a boundary line dispute 
was not a suit for ejectment and it was not 
necessary that plaintiff prove a complete de- 
raignment of title from a state grant or a 
common source but was only required to prove 
clearly that he was the true owner of the land 
described in the complaint. Arrowood v. Wil- 
liams, 586 S.W.2d 131, 1979 Tenn. App. LEXIS 
331 (Tenn. Ct. App. 1979). 

To prove clearly that the parties in a bound- 
ary dispute are the true owners, simply means 
that the complainant must prove that he is the 
true owner or that he had become entitled to 
the possession of land adjacent to the boundary 
which he undertakes to have established. 
Thornburg v. Chase, 606 S.W.2d 672, 1980 
Tenn. App. LEXIS 384 (Tenn. Ct. App. 1980). 

In determining disputed boundaries, resort is 
to be had first to natural objects or landmarks, 
because of their very permanent character; 
next, to artificial monument or marks, then to 
the boundary lines of adjacent landowners, and 
then to courses and distances. This rule of 
construction is to aid in determining the inten- 
tion of the parties to a deed which is to be 
determined, if possible, from the instrument in 
connection with the surrounding circum- 
stances. Thornburg v. Chase, 606 S.W.2d 672, 
1980 Tenn. App. LEXIS 384 (Tenn. Ct. App. 
1980). 

The reason why a monument or adjacent line 
is ordinarily given preference over courses and 
distances is that the parties so presumed to 
have examined the property have, in viewing 
the premises, taken note of the monument or 
line. Thornburg v. Chase, 606 S.W.2d 672, 1980 
Tenn. App. LEXIS 384 (Tenn. Ct. App. 1980). 

Where a plat showed a straight boundary 
line between two agreed points but an old fence 
line along the boundary had a slight bow in it, 
the artificial markers in the old fence line 
controlled over the straight line protracted on 
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the subdivision plat, particularly where the 
evidence in the record establishes the bow in 
the old fence line could not be detected on a 
visual inspection of the premises and could only 
be ascertained through sophisticated surveying 
equipment which, was not available to surveyor 
at the time of preparation of the plat. Thorn- 
burg v. Chase, 606 S.W.2d 672, 1980 Tenn. App. 
LEXIS 384 (Tenn. Ct. App. 1980). 

The complainant is not required to prove a 
complete deraignment of title from the state 
nor to prove a common source of title but is 
required to prove clearly that he is the true 
owner of the property described in the com- 
plaint. Franks v. Burks, 688 S.W.2d 435, 1984 
Tenn. App. LEXIS 3365 (Tenn. Ct. App. 1984). 


7. —Burden of Proof. 

The burden of the plaintiff in a boundary line 
dispute is somewhat less than that borne by the 
plaintiff in an ejectment action, but, he must, 
nevertheless, establish title in the complainant 
and he must prove clearly that he is the true 
owner of the lands described in his bill. Nelson 
v. Walls Properties, Inc., 611 S.W.2d 409, 1981 
Tenn. LEXIS 400 (Tenn. 1981). 

Subsection (b) simply means that the com- 
plainant must prove that he is the true owner 
or that he had become entitled to the possession 
of land adjacent to the boundary which he 
undertakes to have established, that is, the 
disputed area of land, by clear proof, and the 
chancellor would be confined to a determina- 
tion by the clear proof, if he rested his decision 
upon title, to decree title only to the particular 
disputed area. Blankenship v. Blankenship, 
658 S.W.2d 125, 1983 Tenn. App. LEXIS 611 
(Tenn. Ct. App. 1983). 


8. —Defective Deeds. 

Plaintiff established title to property and 
correct boundary where defendant’s deed de- 
scriptions were deemed defective and defen- 
dant did not establish adverse possession. 
Blankenship v. Blankenship, 658 S.W.2d 125, 
1983 Tenn. App. LEXIS 611 (Tenn. Ct. App. 
1983). 


9. Damages — “Mild” Rule. 

Where in a boundary dispute there was a real 
question as to the location of the boundary and 
no question of any willful trespass the damages 
were properly determined according to the 
“mild” rule. Stearns Coal & Lumber Co. v. 
Kitchen Lumber Co., 27 Tenn. App. 468, 182 
S.W.2d 4, 1944 Tenn. App. LEXIS 93 (Tenn. Ct. 
App. 1944). 


10. Ejectment. 

Where suit was actually one in ejectment 
although defendant led trial court into believ- 
ing that it was a boundary line dispute and trial 
court erroneously treated cause as boundary 
line dispute, cause would be remanded to be 
proceeded to a conclusion as an ejectment suit 
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and to afford complainant an opportunity to 
deraign title from a common source or grant 
from the state. Carr v. Wilbanks, 45 Tenn. App. 
372, 324 S.W.2d 786, 1958 Tenn. App. LEXIS 
131 (Tenn. Ct. App. 1958). 


11. —Additional Remedy. 

Decree dismissing suit to enjoin defendants 
from cutting timber on land in which the defen- 
dant denied complainant’s title to the land, on 
the ground that complainant did not deraign 
title, should not preclude complainant from 
suing in ejectment for the land, and the bill 
should be dismissed without prejudice. Union 
Tanning Co. v. Lowe, 148 Tenn. 407, 255 S.W. 
712, 1923 Tenn. LEXIS 28 (1923). 


12. —Adverse Possession — Proof. 

Where a boundary dispute begun under this 
section developed into an ejectment action and 
the defendant failed to establish an actual, 
open, notorious, exclusive and hostile posses- 
sion for the required statutory time, he could 
not get title by adverse possession. Stearns 
Coal & Lumber Co. v. Kitchen Lumber Co., 27 
Tenn. App. 468, 182 S.W.2d 4, 1944 Tenn. App. 
LEXIS 93 (Tenn. Ct. App. 1944). 

Where boundary dispute begun under this 
section develops into an ejectment action and 
defendant fails to establish an actual open, 
notorious, exclusive and hostile possession for 
the required statutory time he cannot get title 
by adverse possession. Carr v. Wilbanks, 45 
Tenn. App. 372, 324 S.W.2d 786, 1958 Tenn. 
App. LEXIS 131 (Tenn. Ct. App. 1958). 

Proof of record title and that plaintiff rode his 
horses and gave others permission to ride their 
horses on disputed parcel was sufficient to 
establish title in plaintiff and overcome claim of 
adverse possession. Blankenship v. Blanken- 
ship, 658 S.W.2d 125, 1983 Tenn. App. LEXIS 
611 (Tenn. Ct. App. 1983). 


13. Oral Agreement. 

Disputed boundary lines may be established 
by oral agreement as such agreements do not 
fall within the prohibition of the statute of 
frauds, and the parties will thereafter be es- 
topped to question the line thus established 
even though it may afterwards be demon- 
strated that such line was erroneous. Webb v. 
Harris, 44 Tenn. App. 492, 315 S.W.2d 274, 
1958 Tenn. App. LEXIS 100 (Tenn. Ct. App. 
1958). 


14. Decree. 

In a boundary dispute the decree of the 
chancellor is confined to the disputed area. 
Carr v. Wilbanks, 45 Tenn. App. 372, 324 
S.W.2d 786, 1958 Tenn. App. LEXIS 131 (Tenn. 
Ct. App. 1958). 


15. Inaccuracies in Surveys. 
Where surveys show inaccuracies in the 
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metes and bounds in descriptions of large bod- 
ies of land, courses and distances yield to calls 
for natural objects and lines of adjacent owners. 
Patterson v. T. J. Moss Tie Co., 46 Tenn. App. 
405, 330 S.W.2d 344, 1959 Tenn. App. LEXIS 
107 (Tenn. Ct. App. 1959). 


16. Limitations of Actions. 

The seven-year limitation statute, § 28-2- 
102, applies in a boundary line dispute, even 
though the title was not derived from a state 
grant or a common source of title. Williams v. 
Daniel, 545 S.W.2d 120, 1976 Tenn. App. LEXIS 
258 (Tenn. Ct. App. 1976). 


17. Parties. 

Where suit was brought by former owners 
who disposed of property by warranty deed for 
the purpose of avoiding possible future liability 
under covenant of warranty such right was 
independent of any rights the grantee may 
have had and it was not required that the 
grantee be made a party. Patterson v. T. J. Moss 
Tie Co., 46 Tenn. App. 405, 330 S.W.2d 344, 
1959 Tenn. App. LEXIS 107 (Tenn. Ct. App. 
1959). 

One without title to real property has no 
justifiable interest in its boundaries. Nelson v. 
Walls Properties, Inc., 611 S.W.2d 409, 1981 
Tenn. LEXIS 400 (Tenn. 1981). 


18. Presumptions. 

The object in all boundary questions is to 
find, as nearly as may be, certain evidences of 
what particular land was meant to be included 
for conveyance, and the natural presumption is 
that the conveyance is made after and with 
reference to an actual view of the premises by 
the parties to the instrument. Thornburg v. 
Chase, 606 S.W.2d 672, 1980 Tenn. App. LEXIS 
384 (Tenn. Ct. App. 1980). 


19. Collateral Estoppel. 

When a plaintiff had previously failed to 
prove his title to certain lands in an ejectment 
proceeding, he was collaterally estopped from 
bringing an action on the boundary lines of that 
same property. Nelson v. Walls Properties, Inc., 
611 S.W.2d 409, 1981 Tenn. LEXIS 400 (Tenn. 
1981). 


20. Joint Possession. 

Title in plaintiff was established where plain- 
tiff showed he had record title and defendant 
failed to prove adverse possession because ear- 
lier parol agreement could not be used to estab- 
lish color of title and because joint possession 
by the legal title holder and another is deemed 
to be possession of the holder of the legal title. 
Blankenship v. Blankenship, 658 S.W.2d 125, 
1983 Tenn. App. LEXIS 611 (Tenn. Ct. App. 
1983). 
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16-11-107. Suits on foreign judgments. 


When a judgment has been recovered in any other state against a resident 
of such state, and the creditor has exhausted the creditor’s legal remedy, the 
real or personal property of the debtor in this state may be subjected to the 
satisfaction of such debt, by bill stating the facts under oath, and filed in the 
court of the county in which the property is situated. 


History. 

Code 1858, § 4297 (deriv. Acts 1801, ch. 6, 
§ 2); Shan., § 6106; Code 1932, § 10367; 
T.C.A. (orig. ed.), § 16-608. 


Textbooks. 
Tennessee Jurisprudence, 3 Tenn. Juris., At- 
tachment and Garnishment, §§ 4, 76, 114; 14 


Tenn. Juris., Guardian and Ward, § 4; 16 Tenn. 
Juris., Judgments and Decrees, § 102; 17 Tenn. 
Juris., Jurisdiction, § 23; 18 Tenn. Juris., 
Liens, § 7. 


Law Reviews. 
Enforcement of Judgments in Tennessee, 22 
Tenn. L. Rev. 873. 


NOTES TO DECISIONS 


Analysis 


. Jurisdiction. 
—Exhaustion of Legal Remedies. 
—Exhaustion of Foreign Remedies. 
—Judgment — Necessity. 
—Debtor Becoming Resident of State — 
Statute Inapplicable. 
. Jurisdiction — Examples. 
—Creditor and Debtor Nonresidents. 
—Judgment Confessed by Foreign Corpora- 
tion. 
. —Equitable Appropriation of Funds in 
State. 
10. —Foreign Receivers — Right to Sue in 
State. 
11. —Justice’s Judgment. 
12. Personam Suits — Circuit Court. 
18. Priority of Liens. 


OUR CoN 


(OO <1 Ss 


1. Jurisdiction. 


2. —Exhaustion of Legal Remedies. 

The exhaustion of the legal remedy against a 
judgment debtor in another state is shown by 
the fact that the property of such debtor in the 
state of his residence has been placed at the 
suit of creditors, in the possession of a receiver 
under a statute forbidding interference with it. 
Commercial Nat'l Bank v. Matherwell Iron & 
Steel Co., 95 Tenn. 172, 31 S.W. 1002, 1895 
Tenn. LEXIS 75, 29 L.R.A. 164 (1895). 

In action to enforce foreign judgment against 
nonresident by bill against property in this 
state, and averment that complainant had at- 
tempted to collect his claim, and had not suc- 
ceeded, was not a sufficient showing that com- 
plainant had exhausted his legal remedies so as 
to warrant attachment under the statute. 
Brown v. Pace, 49 S.W. 355, 1898 Tenn. Ch. 
App. LEXIS 123 (1898). 


3. —Exhaustion of Foreign Remedies. 
If foreign debtor has no property in state of 


his residence but does have property in Tennes- 
see, equity is authorized to act in rem by virtue 
of Acts 1801, ch. 6, § 2 whereas prior to 1801 
equity could only act in personam. Davis’s Ex’rs 
v. Fulton, 1 Tenn. 121, 1805 Tenn. LEXIS 13 
(1805). 

The supreme court has repeatedly applied 
this section in cases where suits were brought 
in chancery by nonresidents, who had ex- 
hausted their remedy in the foreign state, to 
subject specific property in this state, of a 
nonresident debtor, recognizing that this was 
the purpose of the statute. The statute confers 
on the chancery court jurisdiction to give relief 
under these conditions “and under no other.” 
Phillips v. Johns-Manville Sales Corp., 183 
Tenn. 266, 191 S.W.2d 554, 1946 Tenn. LEXIS 
210 (1946). 


4, —Judgment — Necessity. 

Nonresident creditor without a judgment 
may under appropriate circumstances main- 
tain a bill against a nonresident debtor in 
Tennessee under the general principles of eq- 
uity jurisprudence. Hall v. Jordan, 190 Tenn. 1, 
227 S.W.2d 35, 1950 Tenn. LEXIS 411 (1950), 
superseded by statute as stated in, Toler by 
Lack v. City of Cookeville, 952 S.W.2d 831, 1997 
Tenn. App. LEXIS 89 (Tenn. Ct. App. 1997). 


5. —Debtor Becoming Resident of State — 
Statute Inapplicable. 

This section was intended to give a remedy 
only against judgment debtors who were non- 
residents at the time of the filing of the bill to 
subject property here; and where a judgment 
was rendered against the defendant when a 
nonresident of this state, and he afterwards 
removed to this state, this statute was not 
applicable when he became a resident here. 
Broughton v. Slusher, 2 Tenn. Ch. App. 305 
(1902). 


16-11-108 


6. Jurisdiction — Examples. 


7. —Creditor and Debtor Nonresidents. 
Where the debtor and creditor are nonresi- 
dents of this state and both residents of the 
same state, and the judgment creditor has 
exhausted his legal remedy in the state of their 
common residence, our chancery courts have 
jurisdiction, independent of the attachment 
laws, to aid such creditor to subject his debtor’s 
“real or personal property” situate in this state 
to the payment of his debts. This rule is not 
affected by § 29-6-109. Taylor v. Badoux, 92 
Tenn. 249, 21 S.W. 522, 1892 Tenn. LEXIS 69 
(1893); Commercial Nat’l Bank v. Matherwell 
Iron & Steel Co., 95 Tenn. 172, 31 S.W. 1002, 
1895 Tenn. LEXIS 75, 29 L.R.A. 164 (1895). 


8. —Judgment Confessed by Foreign Cor- 
poration. 

Ajudgment confessed by a debtor corporation 
of another state, in favor of its creditor of that 
state, after a petition has been filed for its 
enforced dissolution, though, in such state, 
there is a statute making a judgment confessed 
by a corporation, after such a petition has been 
filed, void as against its receiver and creditors, 
is valid, and gives the creditor in whose favor so 
confessed a remedy, under this section, to the 
same extent and in the same manner, and with 
the same priority, as a citizen of Tennessee, 
notwithstanding such statute, which is not ef- 
fective to defeat an attachment of property in 
this state for the satisfaction of such judgment. 
Commercial Nat’l Bank v. Matherwell Iron & 
Steel Co., 95 Tenn. 172, 31 S.W. 1002, 1895 
Tenn. LEXIS 75, 29 L.R.A. 164 (1895); Hardee 
v. Wilson, 129 Tenn. 511, 167 S.W. 475, 1914 
Tenn. LEXIS 141 (1914). 


9. —Equitable Appropriation of Funds in 
State. 
Where a nonresident loaned money to an- 
other nonresident, on the borrower’s promise to 
repay the loan out of funds then in, or to come 
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into, the hands of persons of Tennessee, for the 
borrower, such promise amounted to an equi- 
table appropriation of an appropriate portion of 
such funds, which equity could enforce in this 
state. Allison v. Pearce, 59 S.W. 192, 1900 Tenn. 
Ch. App. LEXIS 77 (1900). 


10. —Foreign Receivers — Right to Sue in 
State. 

Where his suit is not inimical to the interest 
of local creditors, or of anyone who has acquired 
rights under a local statute, nor in contraven- 
tion of the policy of the forum, an ordinary 
chancery receiver appointed by the court of 
another state is accorded the privilege of bring- 
ing a suit in this state, as a matter of comity. 
Hardee v. Wilson, 129 Tenn. 511, 167 S.W. 475, 
1914 Tenn. LEXIS 141 (1914). 


11. —Justice’s Judgment. 

Judgment of a justice of the peace in another 
state is effective under this section, so as to 
entitle the judgment creditor to take advantage 
of its provisions where he has exhausted his 
legal remedy on such judgment in such other 
state. J. S. Menken Co. v. Brinkley, 94 Tenn. 
721, 31 S.W. 92, 1895 Tenn. LEXIS 58 (1895). 


12. Personam Suits — Circuit Court. 

This section does not bar suit in circuit court 
by foreign corporation against Florida resident 
on a judgment secured in Florida, since suit is 
in personam and not in rem. Phillips v. Johns- 
Manville Sales Corp., 183 Tenn. 266, 191 
S.W.2d 554, 1946 Tenn. LEXIS 210 (1946). 


13. Priority of Liens. 

Where creditor filed suit on its foreign judg- 
ment and amount of foreign judgment was 
deposited with Tennessee court prior to federal 
government’s filing of tax lien against debtor, 
creditor had valid lien on money deposited with 
priority over government’s lien. S & S Gasket 
Co. v. United States, 635 F.2d 568, 1980 U.S. 
App. LEXIS 11515 (6th Cir. Tenn. 1980). 


16-11-108. Persons adjudicated incompetent. 


The chancery court has jurisdiction, concurrent with the county court, over 
persons adjudicated incompetent and their estates. 


History. 

Code 1858, § 4298 (deriv. Acts 1851-1852, ch. 
163, § 1); Shan., § 6107; Code 1932, § 10375; 
T.C.A. (orig. ed.), § 16-609; Acts 2011, ch. 47, 
Sa: 


Compiler’s Notes. 

Acts 2011, ch. 47, § 107 provided that noth- 
ing in the legislation shall be construed to alter 
or otherwise affect the eligibility for services or 
the rights or responsibilities of individuals cov- 


ered by the provision on the day before the date 
of enactment of this legislation, which was July 
Lei. 

Acts 2011, ch. 47, § 108 provided that the 
provisions of the act are declared to be remedial 
in nature and all provisions of the act shall be 
liberally construed to effectuate its purposes. 


Cross-References. 
Personal service on incompetents, Tenn. R. 
Civ. P. 4.04(2). 
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Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
§ 62. 

Tennessee Jurisprudence, 11 Tenn. Juris., 
Equity, § 30; 14 Tenn. Juris., Guardian and 
Ward, § 4; 17 Tenn. Juris., Jurisdiction, § 23. 
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Law Reviews. 

The Tennessee Court System — Chancery 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 281. 


NOTES TO DECISIONS 


Analysis 


1. Process Service. 
2. Insurance Policies — Reformation. 
3. Conservatorship Proceeding. 


1. Process Service. 

Persons of unsound mind must be served 
with process and appear by guardian or guard- 
ian ad litem. Quinn v. Quinn, 169 Tenn. 173, 83 
S.W.2d 269, 1935 Tenn. LEXIS 26 (1935). 


2. Insurance Policies — Reformation. 

Insurance policies, like other written instru- 
ments, may be reformed in equity in cases of 
mutual mistake. Dickens v. St. Paul Fire & 
Marine Ins. Co., 170 Tenn. 403, 95 S.W.2d 910, 
1935 Tenn. LEXIS 146 (1936). 


3. Conservatorship Proceeding. 
In a conservatorship proceeding where the 


16-11-109. Infants and guardians. 


brother-in-law sought to be appointed conser- 
vator over the elderly widow, the record con- 
tained clear and convincing evidence that the 
brother-in-law was a party, along with the 
deceased, to a conveyance to the brother-in-law 
undertaken for the sole purpose of enabling the 
deceased and the widow to qualify for govern- 
mental assistance under TennCare to which 
they would not otherwise have been entitled; 
therefore, because of the fraudulent character 
of the conveyance and the brother-in-law’s role 
in it, the brother-in-law was not entitled to gain 
personally from the transfer of funds by being 
permitted to retain the money, and the trial 
court did not err by setting aside the transac- 
tion and ordering the brother-in-law to return 
the unspent remainder of the certificate of 
deposit. In re Conservatorship Groves, 109 
S.W.3d 317, 2003 Tenn. App. LEXIS 112 (Tenn. 
Ct. App. 2003). 


The chancery court has jurisdiction, concurrent with the county court, of the 
persons and estates of infants, and of the appointment and removal of 


guardians. 


History. 
Code 1858, § 4299; Shan., § 6108; Code 
1932, § 10376; T.C.A. (orig. ed.), § 16-610. 


Cross-References. 

Concurrent jurisdiction with county and ju- 
venile courts, §§ 34-2-101, 37-1-104. 

Guardianship, title 34. 

Personal service on infants, Tenn. R. Civ. P. 
4.04(2). 


Textbooks. 

Tennessee Jurisprudence, 11 Tenn. Juris., 
Equity, § 30; 17 Tenn. Juris., Jurisdiction, 
§ 23; 18 Tenn. Juris., Minors, § 23. 


Law Reviews. 

A Study of Domestic Relations, Juvenile and 
Family Courts in Tennessee, 10 Vand. L. Rev. 
592. 


NOTES TO DECISIONS 


Analysis 


. Venue. 

. Consent Decree. 

. Construction with Other Sections. 
. Abandoned Children. 

. Custody of Minors. 


= or WN FE 


. Venue. 

It was proper to challenge, by plea in abate- 
ment, venue of action to remove testamentary 
guardian, which was brought in chancery court 
of county where testator died, in which his will 


was probated and letters of guardianship taken 
out, where the appointment was made while 
guardian and ward lived in another county, in 
which they continued to live at time of the suit. 
State ex rel. Logan v. Graper, 155 Tenn. 565, 4 
S.W.2d 955, 1926 Tenn. LEXIS 80 (1927). 


2. Consent Decree. 

A consent decree affecting the rights of an 
infant entered by his solicitor or by a duly 
authorized agent is voidable, and subject to be 
set aside if found to be prejudicial to his rights. 
Ledford v. Johnson City Foundry & Machine 


16-11-110 


Co., 169 Tenn. 430, 88 S.W.2d 804, 1935 Tenn. 
LEXIS 66 (1935). 


3. Construction with Other Sections. 

This section, to the extent that it is in conflict 
with any of the provisions of Acts 1951, ch. 202 
(§§ 36-101 — 36-137) see now title 36, chapter 
1, part 1 or Acts 1955, ch. 177 (§§ 37-242 — 
37-259) (now §§ 37-1-101, 37-1-143 — 37-1- 
159) has been repealed. St. Peter’s Orphan 
Asylum Asso. v. Riley, 43 Tenn. App. 683, 311 
S.W.2d 336, 1957 Tenn. App. LEXIS 144 (Tenn. 
Ct. App. 1957). 


4. Abandoned Children. 
The chancery or circuit court has no jurisdic- 
tion to declare a child an “abandoned child” 
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except in connection with a petition for adop- 
tion under the provisions of §§ 36-110 (now 
§ 36-1-110), 37-243 (now § 37-1-144). St. Pe- 
ter’s Orphan Asylum Asso. v. Riley, 43 Tenn. 
App. 683, 311 S.W.2d 336, 1957 Tenn. App. 
LEXIS 144 (Tenn. Ct. App. 1957). 


5. Custody of Minors. 

Although the chancery court has inherent 
jurisdiction of the persons and estates of mi- 
nors, the state has conferred upon juvenile 
courts the special exclusive jurisdiction to de- 
termine custody of a dependent or delinquent 
minor. State ex rel. Baker v. Turner, 562 S.W.2d 
435, 1977 Tenn. App. LEXIS 258 (Tenn. Ct. 
App. 1977). 


16-11-110. Divorce proceedings — Adoptions. 


The chancery court has jurisdiction, concurrent with the circuit court, of all 
proceedings for divorce and for the adoption of children. 


History. 

Code 1858, § 4301 (deriv. Acts 1835-1836, ch. 
20, § 1); Shan., § 6111; Code 1932, § 10379; 
Acts 1951, ch. 202, § 2 (Williams, § 9572.16); 
modified; T.C.A. (orig. ed.), § 16-612. 


Cross-References. 
Adoption, title 36, ch. 1. 
Custody, title 36, ch. 6. 
Divorce and annulment, title 36, ch. 4. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§ 8. 


Tennessee Jurisprudence, 9 Tenn. Juris., Di- 
vorce and Alimony, §§ 2, 18; 11 Tenn. Juris., 
Equity, § 28; 17 Tenn. Juris., Jurisdiction, 
§ 23. 


Law Reviews. 

A Study of Domestic Relations, Juvenile and 
Family Courts in Tennessee, 10 Vand. L. Rev. 
592. 

Courts, Legislatures, and Second-Parent 
Adoptions: On Judicial Deference, Specious 
Reasoning, and the Best Interests of the Child, 
66 Tenn. L. Rev. 019 (1999). 


NOTES TO DECISIONS 


Analysis 


1. Custody of Minors. 
2. Jurisdiction. 


1. Custody of Minors. 

Although the chancery court has inherent 
jurisdiction of the persons and estates of mi- 
nors, the state has conferred upon juvenile 
courts the special exclusive jurisdiction to de- 
termine custody of a dependent or delinquent 
minor. State ex rel. Baker v. Turner, 562 S.W.2d 
435, 1977 Tenn. App. LEXIS 258 (Tenn. Ct. 
App. 1977). 


2. Jurisdiction. 

Trial court had subject matter jurisdiction 
over a wife’s contempt petition where the peti- 
tion sought to secure the husband’s compliance 
with the marriage dissolution agreement that 
had been made an order of the court, and 
Tennessee courts were empowered to inflict 
punishments for contempt of court. Foster v. 
Foster, — S.W.3d —, 2019 Tenn. App. LEXIS 
214 (Tenn. Ct. App. May 2, 2019). 


16-11-111. Partition or sale of property. 


The chancery court has jurisdiction, concurrent with the circuit and county 


courts, of proceedings for the partition or sale of estates by personal represen- 
tatives, guardians, heirs, or tenants in common, and for the sale of land at the 
instance of creditors of the decedent, if the personal property is insufficient to 
satisfy the debts of the estate. 
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History. 

Code 1858, § 4302 (deriv. Acts 1787, ch. 17; 
1835-1836, ch. 20, § 1); Shan., § 6112; mod. 
Code 1932, § 10380; Acts 1976, ch. 529, § 4; 
T.C.A. (orig. ed.), § 16-613. 


Cross-References. 

Distribution, partition, and sale of realty, 
§ 16-16-108. 

Partition and sale of property, § 16-10-109. 

Partition, remedies and special proceedings, 
title 29, ch. 27. 
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Textbooks. 

Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 
peal and Error, § 124; 11 Tenn. Juris., Equity, 
§§ 28, 30; 17 Tenn. Juris., Jurisdiction, § 23; 
20 Tenn. Juris., Partition, § 8. 


Law Reviews. 

The Tennessee Court System — Chancery 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 281. 


NOTES TO DECISIONS 


Analysis 


1. Construction with Other Acts. 
2. Sale of Decedent’s Lands in Another State. 


1. Construction with Other Acts. 

A court of equity under this section has 
jurisdiction to set aside homestead and dower 
although this section and §§ 16-10-109, 16-16- 
107 and 30-902 (now § 30-2-202) do not, in 
express terms, include jurisdiction to set aside 
homestead. Wyrick v. Hale, 30 Tenn. App. 597, 
209 S.W.2d 50, 1947 Tenn. App. LEXIS 113 
(Tenn. Ct. App. 1947). 


2. Sale of Decedent’s Lands in Another 
State. 
Acourt of equity has no jurisdiction to compel 


a decedent’s heirs to convey his lands in an- 
other state to a special commissioner for the 
sale thereof in order to pay decedent’s debts, 
although the estate be insolvent. Creditors 
must seek relief in the courts of the state where 
such lands are located. Robinson v. Johnson, 52 
S.W. 704, 1899 Tenn. Ch. App. LEXIS 28 (1899). 

The Tennessee chancery court did not have 
jurisdiction to divest the title out of the third 
party and vest it in another since the real 
estate was located in another state and the 
court has no power to act upon foreign land. 
Estate of Trivette v. Trivette, 564 S.W.2d 672, 
1977 Tenn. App. LEXIS 271 (Tenn. Ct. App. 
1977). 


DECISIONS UNDER PRIOR LAW 


Analysis 


1. Dower. 
2. Homestead. 
3. Commissioner’s Findings. 


1. Dower. 

Chancery has jurisdiction to allot dower, and, 
as incident thereto, to compel the production of 
title papers, and the discovery of any matters 
necessary to a proper ascertainment of the 
condition of the landed estate of the deceased 
husband in the possession of the heirs. Clift v. 
Clift, 87 Tenn. 17, 9 S.W. 198, 1888 Tenn. 
LEXIS 29 (1888). 

The primary duty of determining whether 
dower may be set aside and, if so, fixing the 
boundaries thereof, rests with the commission- 
ers and secondarily, with the court in event 
exceptions are filed by any interested party. 
Wyrick v. Hale, 30 Tenn. App. 597, 209 S.W.2d 
50, 1947 Tenn. App. LEXIS 113 (Tenn. Ct. App. 
1947). 

The court should not attempt to determine 
questions relating to the allotment of home- 
stead and dower until commissioners have been 


appointed and have reported their findings. 
Wyrick v. Hale, 30 Tenn. App. 597, 209 S.W.2d 
50, 1947 Tenn. App. LEXIS 113 (Tenn. Ct. App. 
1947). 


2. Homestead. 

Statutes giving chancery court jurisdiction 
concurrent with county court do not in express 
terms include jurisdiction to set aside home- 
stead, but same may be said for section defining 
jurisdiction of county courts however, both 
courts have jurisdiction from ancient times and 
practice has been both in county and chancery 
court to appoint commissioners to set aside 
homestead. Wyrick v. Hale, 30 Tenn. App. 597, 
209 S.W.2d 50, 1947 Tenn. App. LEXIS 113 
(Tenn. Ct. App. 1947). 


3. Commissioner’s Findings. 

Court should not as a matter of practice 
attempt to determine questions relating to the . 
allotment of homestead and dower until com- 
missioners have been appointed and have re- 
ported their findings. Wyrick v. Hale, 30 Tenn. 
App. 597, 209 S.W.2d 50, 1947 Tenn. App. 
LEXIS 113 (Tenn. Ct. App. 1947). 


16-11-112 
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16-11-112. Arbitration and agreed cases. 


The chancery court has jurisdiction, concurrent with all other judicial 
tribunals, of arbitration and agreed cases under this code. 


History. 

Code 1858, § 4303 (deriv. Acts 1851-1852, ch. 
173, § 1); Shan., § 6113; Code 1932, § 10381; 
T.C.A. (orig. ed.), § 16-614. 


Cross-References. 
Arbitration, remedies and special proceed- 
ings, title 29, ch. 5. 


Textbooks. 
Tennessee Jurisprudence, 11 Tenn. Juris., 


Equity, § 28; 17 Tenn. Juris., Jurisdiction, 
Si2g. 


Law Reviews. 

The Tennessee Court System — Chancery 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 281. 


16-11-113. Appointment of administrator. 


The chancery court may appoint an administrator of a decedent’s estate six 
(6) months after the decedent’s death, where no person can be procured to 
administer in the usual way, as provided in title 30, chapter 3. 


History. 

Code 1858, § 4304 (deriv. Acts 1841-1842, ch. 
177, § 1); Shan., § 6114; Code 1932, § 10382; 
T.C.A. (orig. ed.), § 16-615. 


Textbooks. 
Tennessee Jurisprudence, 11 Tenn. Juris., 
Equity, §§ 30, 35; 12 Tenn. Juris., Executors 


and Administrators, § 6; 17 Tenn. Juris., Juris- 
diction § 23. 


Law Reviews. 

The Tennessee Court System — Chancery 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 281. 


NOTES TO DECISIONS 


Analysis 


1. Allegations in Bill — Sufficiency. 
2. Concurrent Jurisdiction. 
3. Serious Disputes or Complications. 


1. Allegations in Bill — Sufficiency. 

Bill for appointment of administrator in 
chancery was sufficient though not specifically 
alleging the residence of deceased and her 
debtors, where it could be inferred from the 
charges in the bill that such residences were in 
the county in which the bill was filed. Hall v. 
Calvert, 46 S.W. 1120 (Tenn. Ch. App. 1897). 


2. Concurrent Jurisdiction. 

Generally both the county and chancery 
courts are vested with jurisdiction in the ap- 
pointment and removal of personal representa- 


16-11-114. Venue of suits. 


tives and administration of decedents’ estates. 
Dick v. Dick, 223 Tenn. 228, 443 S.W.2d 472, 
1969 Tenn. LEXIS 407 (1969), overruled in 
part, Browne v. Browne, 547 S.W.2d 239, 1977 
Tenn. LEXIS 5538 (Tenn. 1977). 


3. Serious Disputes or Complications. 

Although as a general rule both the county 
court and chancery court are vested with juris- 
diction in the administration of decedents’ es- 
tates, in instances of serious dispute or compli- 
cation the chancery courts may assume 
jurisdiction of the administration of an estate 
although the county court has previously un- 
dertaken such administration. Dick v. Dick, 223 
Tenn. 228, 443 S.W.2d 472, 1969 Tenn. LEXIS 
407 (1969), overruled in part, Browne v. 
Browne, 547 S.W.2d 239, 1977 Tenn. LEXIS 
553 (Tenn. 1977). 


The local jurisdiction of the chancery court is subject to the following rules: 

(1) All bills filed in any court seeking to divest or clear the title to land, or 
to enforce the specific execution of contracts relating to realty, or to foreclose 
a mortgage or deed of trust by a sale of personal property or realty, shall be 
filed in the county in which the land, or a material part of it, lies, or in which 
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the deed or mortgage is registered; 
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(2) Bills seeking to enjoin proceedings at law may be filed in the county in 
which the suit is pending, or to which execution has issued; 

(3) Bills against nonresidents, or persons whose names or residences are 
unknown, may be filed in the county in which the cause of action arose, or 
the act on which the suit is predicated was to be performed, or in which is the 
subject of the suit, or any material part thereof; and 

(4) When attachment of property is allowed in lieu of personal service of 
process, the bill may be filed in the county in which the property, or any 
material part of the property sought to be attached, is found at the 


commencement of the suit. 


History. 

Code 1858, § 4311 (deriv. Acts 1787, ch. 22, 
ei S01;.ch: 6; 8,.2::1825, ch: 22,88 1)2°1827, 
ch. 42, § 1; 1833, ch. 52); Acts 1877, ch. 107, 
§ 1; Shan., § 6121; Code 1932, § 10388; T.C.A. 
(orig. ed.), § 16-617; Acts 1994, ch. 560, § 1. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
ee 


Tennessee Jurisprudence, 3 Tenn. Juris., At- 
tachment and Garnishment, §§ 76, 86; 11 
Tenn. Juris., Equity, §§ 27, 47; 15 Tenn. Juris., 
Injunctions, § 25; 16 Tenn. Juris., Judgments 
and Decrees, § 11; 24 Tenn. Juris., Vendor and 
Purchaser, § 66; 24 Tenn. Juris., Venue, § 4. 


Law Reviews. 
Real Property (Herman L. Trautman), 6 
Vand. L. Rev. 1080. 
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. —Distributee Suing Administrator Wher- 

ever Found. 
. —Deed Reformation. 
. —Winding up Trusteeship under Deed of 
Trust. 
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cial Sale. 

17. —Partition. 
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21. —County to Which Execution Issued. 
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23. Nonresidents and Unknowns. 

24. —Unknown Parties Defendant. 

25. —Partnership Settlement. 

26. —Reformation of Assignment of Life Policy. 
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27. —Suit Quasi in Rem. 
28. Attachment. 


29. —Purpose. 
30. —Realty — When Attachment Unneces- 
sary. 


31. —Impossibility of Personal Service. 

32. —Claim by Nonresident Debtor. 

33. —Foreign Corporation’s Property At- 
tached. 

34. Lands Situated in Another State. 

35. —Land Lying Partly in Another State. 

36. Suit in Wrong County — Fee for Receiver 
Appointed. 

37. Abatement Plea. 


1. County Where Property Found. 


2. —Assets of Estate. 

Administrator appointed by county court was 
not entitled to file a proceeding in chancery 
court located in same county to recover assets 
of estate from defendant living in another 
county where it was not alleged that chattels or 
goods were located in county of suit. Harris v. 
Harris, 190 Tenn. 506, 230 S.W.2d 982, 1950 
Tenn. LEXIS 5138 (1950). 


3. —Winding Up Foreign Corporations. 

Chancery jurisdiction over property of a for- 
eign corporation for winding up the same and 
distributing its assets here. Hadley v. Freed- 
man’s Sav. & Trust Co., 2 Cooper’s Tenn. Ch. 
122 (1874); Smith v. St. Louis Mut. Life Ins. 
Co., 8 Cooper’s Tenn. Ch. 502 (1877). 


16-11-114 


4. County Where Defendant Resides. 


5. —Distributee Suing Administrator 
Wherever Found. 

Any chancery court, within territorial limits 
of which the defendant is served with process, 
has jurisdiction of a bill filed by distributee of 
an estate against the administrator thereof, for 
a settlement of the administration and the 
recovery of the complainant’s distributive 
share, although the bill shows that the estate, 
the administration, and the administrator are 
in another county, and no final settlement had 
been made, but all the other distributees had 
been settled with and paid. Parkes v. Parkes, 3 
Cooper’s Tenn. Ch. 647 (1878). 


6. —Deed Reformation. 

Where in a suit to reform a deed the court 
had jurisdiction of the subject matter and three 
of the defendants named in such suit resided in 
the county where the suit was brought and the 
other nonresident defendants were served by 
publication the decree of the court allowing 
such reformation was immune from collateral 
attack. Globe & Republic Ins. Co. v. Shields, 
170 Tenn. 485, 96 S.W.2d 947, 1936 Tenn. 
LEXIS 20 (1936). 


7. —Winding up Trusteeship under Deed 
of Trust. 

The chancery court of this state has jurisdic- 
tion, at the suit of the maker of a deed of trust, 
who is a resident of another state, where the 
land conveyed was situated and the beneficia- 
ries and trustees resided, to have a judgment, 
recovered in this state on a note embraced in 
the deed of trust, collected and appropriated to 
the payment of claims of the beneficiaries, and 
the surplus thereof paid to the complainant, 
and to have a settlement of accounts with the 
trustees, all other matters in the trust having 
been disposed of, and the bill being filed in the 
county in which the judgment debtor resided, 
or was when the bill was filed and he was 
served with process. Wilcox v. Morrison, 77 
Tenn. 699, 1882 Tenn. LEXIS 126 (1882). 


8. County Where Land Located. 


9. —Land Partly 
County. 

The statutes contemplate a single tract of 
land lying partly in two or more counties, in 
which case jurisdiction of a court in either 
county is undoubted. French v. Buffatt, 161 
Tenn. 500, 33 S.W.2d 92, 1930 Tenn. LEXIS 35 
(1930). 

Where plaintiff owned a tract of land located 
in both Hamilton and Marion Counties, and 
defendant owned a smaller tract located in 
Marion County but whose description was con- 
tained in metes and bounds set forth in plain- 
tiffs tract, a suit filed by plaintiff in Hamilton 
County chancery court for the purpose of pre- 
venting cutting of timber and a decree declar- 
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ing deed to defendants to be champertous was 
properly dismissed for lack of jurisdiction 
though court had personal jurisdiction of defen- 
dants, since legislature in enacting § 20-4-103 
and this section localized proceedings involving 
real estate. Carter v. Brown, 196 Tenn. 35, 263 
S.W.2d 757, 1953 Tenn. LEXIS 403 (1953). 

Where a tract of land lies partly in two 
counties, jurisdiction of a court in either county 
is undoubted. Medlock v. Ferrari, 602 S.W.2d 
241, 1979 Tenn. App. LEXIS 397 (Tenn. Ct. 
App. 1979). 


10. —Decedent’s Estates — Lands in An- 
other County. 

In suits to administer estates of decedents, 
the court may decree the sale of lands in any 
county, under § 30-606 (now § 30-2-403). The 
question was reserved as to whether this rule 
applies to general creditors’ bills in chancery to 
wind up insolvent corporations. French v. Buf- 
fatt, 161 Tenn. 500, 33 S.W.2d 92, 1930 Tenn. 
LEXIS 35 (1930). 

Jurisdiction of a suit to foreclose a vendor’s 
lien would be in the county where the land lay 
even though the court of another county had 
jurisdiction of the estate of the deceased owner 
of the land. Patrick v. Hardin, 215 Tenn. 348, 
385 S.W.2d 905, 1964 Tenn. LEXIS 526 (1964). 

Where holder of notes secured by vendor’s 
lien on land failed to file claim with adminis- 
tratrix of insolvent estate in accordance with 
§ 30-704 (now § 30-5-104), action for money 
judgment was barred but suit to enforce ven- 
dor’s lien could be brought in county where land 
lay. Patrick v. Hardin, 215 Tenn. 348, 385 
S.W.2d 905, 1964 Tenn. LEXIS 526 (1964). 


11. —Quiet Title. 

Under a bill to quiet title and to have rights 
declared in the land, nonresident defendants 
may be brought in by publication, for personal 
service of process is dispensed with in such 
cases. Attachment of the land is unnecessary. 
The filing of the bill in such case creates a lis 
pendens, and the issuance of an injunction is 
sufficient. Ray v. Haag, 1 Tenn. Ch. App. 249 
(1901). 

Where a nonresident defendant was before 
the court by publication, and the cause was at 
issue by pro confesso, and evidence taken be- 
fore the pro confesso was read on the trial 
without objection, though the nonresident de- 
fendant never in fact appeared, objection to 
such evidence because taken before the pro 
confesso cannot be made for the first time in the 
appellate court, especially when there upon 
writ of error, because such writ waives all such 
objections. Ray v. Haag, 1 Tenn. Ch. App. 249 
(1901). 

Proceeding seeking to enjoin foreclosure of 
trust deed on land, to enjoin transfer of note 
secured by such trust deed, to cancel trust deed 
and note and to recover for breach of contract 
for alleged failure to fulfill contract to construct 
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dwelling on such land was a suit to clear title 
and venue was in county where land lay. Stin- 
nett v. Tom-Ken Builders, Inc., 214 Tenn. 262, 
379 S.W.2d 766, 1964 Tenn. LEXIS 473 (1964). 


12. —Bill to Confirm Exchange of Minor’s 
Realty. 

Bill to confirm exchange of realty belonging 
to minor must be brought in county where 
minor resides, or in county where land lies. 
Smartt v. Smartt, 1 Tenn. App. 68, — S.W. —, 
1925 Tenn. App. LEXIS 12 (Tenn. Ct. App. 
1925). 


13. —Resulting Trust in Land. 

A bill against nonresidents to divest title to 
land and to enforce resulting trust relating to 
land is within the jurisdiction of the chancery 
court of the county in which the land lies. 
Robert v. Frogge, 149 Tenn. 181, 258 S.W. 782, 
1923 Tenn. LEXIS 91 (1924). 

Since a bill to divest title to land and to 
enforce a resulting trust relating to land brings 
the property within the grasp of the court as 
effectively as if attachment had issued, a decree 
rendered thereon was binding on defendants 
proceeded against as nonresidents, in so far as 
the land was concerned. Robert v. Frogge, 149 
Tenn. 181, 258 S.W. 782, 1923 Tenn. LEXIS 91 
(1924). 


14. —Suit to Remove Clouds. 

A suit to recover possession of land and to 
remove clouds upon complainant’s title is a 
local action and is properly brought in the 
county where the land, or part of it, lies; and 
the recovery sought for the value of the timber 
cut and removed is merely incidental. Frank- 
fort Land Co. v. Hughett, 137 Tenn. 32, 191 
S.W. 530, 1916 Tenn. LEXIS 50 (1916). 


15. —Realty Converted Into Personalty. 

Statute requiring that actions relating to real 
estate be filed in county where real estate is 
situated did not apply to house and lot treated 
as personal property under doctrine of equi- 
table conversion, and fact that such house and 
lot were situated in county did not give county 
court jurisdiction over action against nonresi- 
dent executor by virtue of service of process on 
clerk of county court. Pinkerton v. Fox, 23 Tenn. 
App. 159, 129 S.W.2d 514, 1939 Tenn. App. 
LEXIS 22 (Tenn. Ct. App. 1939). 


16. —Supplemental Bill by Purchaser at 
Judicial Sale. 

Where the chancery court acquires jurisdic- 
tion properly, and decrees lands to be sold in its 
county and lands in another county, the pur- 
chaser of the lands in the other county may file 
a supplemental bill in the case, if done before 
the payment of the purchase price or termina- 
tion of the suit, making new parties who are 
nonresidents, and have the legal title divested 
out of them, or have his purchase rescinded for 
failure of title, though such new parties did not 
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appear or make defense. Robertson v. Win- 
chester, 85 Tenn. 171, 1 S.W. 781, 1886 Tenn. 
LEXIS 28 (1886). 


17. —Partition. 

If any portion of the land sought to be sold for 
partition lies in the county of the chancery 
court, it has jurisdiction to sell the lands in any 
other county or counties within the state. Todd 
v. Cannon, 27 Tenn. 512, 1847 Tenn. LEXIS 119 
(1847); Winchester v. Winchester, 38 Tenn. 460, 
1858 Tenn. LEXIS 213 (1858). 


18. —Action Sounding in Tort. 

Because third-party plaintiffs’ claim against 
third-party defendant was one in tort, based on 
the tortious interference with a business rela- 
tionship involving a land sale contract, and the 
alleged tortious conduct took place in Sullivan 
County, and at all times relevant to the claim, 
third-party defendant was a resident of Sulli- 
van County, the proper venue for the claim was 
Sullivan County. Valley Fidelity Bank & Trust 
Co. v. Ayers, 861 S.W.2d 366, 1993 Tenn. App. 
LEXIS 361 (Tenn. Ct. App. 1993). 


19. Enjoining Proceedings at Law. 


20. —Court’s Own Execution. 

A court of chancery will entertain an original 
bill, in a proper case, to enjoin its own execu- 
tion. Anderson v. Mullenix, 73 Tenn. 287, 1880 
Tenn. LEXIS 126 (1880). 


21. —County to Which Execution Issued. 

A bill to enjoin an execution may be filed in 
the county to which it has been issued and the 
officer is sufficient as a material defendant. 
Douglass v. Joyner, 60 Tenn. 32, 1872 Tenn. 
LEXIS 471 (1872). 


22. —County of Prosecution. 

Where bills in two suits consolidated and 
tried by chancery court in Rutherford County 
alleged that certain notes had been procured by 
fraud, and prayed that injunction issue re- 
straining defendants from further prosecution 
of notes in circuit court of Rutherford County 
and that an accounting by trustee of defendant 
bank be required and judgments rendered 
against trustee and bank, chancery court had 
jurisdiction of suits to enjoin even though de- 
fendants were residents of, and served in, Gib- 
son County; but upon these facts it had no 
jurisdiction to entertain suits for accounting 
and judgment thereon, if objection was properly 
and seasonably made. Gregory v. Merchants 
State Bank, 23 Tenn. App. 567, 135 S.W.2d 465, 
1939 Tenn. App. LEXIS 63 (Tenn. Ct. App. 
1939). 

In suit brought in chancery court of Ruther- 
ford County to enjoin defendant from further 
prosecution of note in circuit court of that 
county, and in which complainants demanded 
an accounting and judgment thereon, the statu- 
tory jurisdiction of the chancery court to issue 
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such an injunction failed for defect of proof, and 
with this failure all of its power likewise failed 
except its power to give judgment for costs. 
Gregory v. Merchants State Bank, 23 Tenn. 
App. 567, 135 S.W.2d 465, 1939 Tenn. App. 
LEXIS 63 (Tenn. Ct. App. 1939). 


23. Nonresidents and Unknowns. 

Where insurance company, deposited sum in 
court with interpleader bill, claiming that the 
same might be claimed by a Tennessee resident 
or certain Texas residents, the money in ques- 
tion was never the property of the Texas resi- 
dents but the property of the insurance com- 
pany and therefore not an in rem proceeding 
such as would authorize jurisdiction over the 
Texas residents to be extent of the res. Ameri- 
can Nat’l Ins. Co. v. Newland, 202 Tenn. 134, 
303 S.W.2d 332, 1957 Tenn. LEXIS 371 (1957). 


24 —Unknown Parties Defendant. 

A bill will not lie against unknown parties at 
all, unless there is tangible property upon 
which to base jurisdiction, or unless the un- 
known party is identified by description, so that 
the publication may be directed to a sufficiently 
identified individual; but where the court has 
no control of property, and no means of identi- 
fying the unknown party, publication would 
rest on nothing, and would be simply nugatory. 
Creswell v. Smith, 2 Cooper’s Tenn. Ch. 416 
(1875). 


25. —Partnership Settlement. 

The chancery court of a county in which a 
partnership was formed and conducted has 
jurisdiction, under this statute, of a suit by 
resident partner against the other partner who 
is a nonresident, for a partnership settlement, 
or to ascertain a debt growing out of the part- 
nership transactions; and to issue to other 
counties attachments, injunctions, or other nec- 
essary process. Wells v. Collins, 79 Tenn. 218, 
1883 Tenn. LEXIS 45 (1883). 

If, in addition, the object of a bill for debt, 
growing out of partnership in county where 
formed and conducted, be to attach a judgment 
recovered by the nonresident defendant part- 
ner against a third person, and to have the 
benefit of any recovery in a suit commenced by 
him in the chancery court of another county for 
the collection of the judgment, the object may 
be attained by impounding the existing judg- 
ment and the expected recovery for its collec- 
tion, without interfering with the prosecution 
of the suit; but if the injunction sued out be 
broader than it ought to be, it would not affect 
the jurisdiction of the court granting it, because 
it is subject to be modified on motion. Wells v. 
Collins, 79 Tenn. 2138, 1883 Tenn. LEXIS 45 
(1883). 

A bill to wind up an association, filed in 
Bedford County, and thereunder to sell its 
lands in Davidson County, was sustained where 
personal appearance was entered and the local 
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jurisdiction of the court not challenged as set 
forth in § 16-616 (repealed). Johnson v. Evans, 
1 Tenn. Ch. App. 603 (1903). 


26. —Reformation of Assignment of Life 
Policy. 

Where the insured, in a life policy assigned it 
to his mother who thereafter died before his 
death, sued to reform the assignment to make 
it conform to an alleged actual agreement be- 
tween them, to which suit the nonresident 
insurance company and the distributees of the 
mother, both residents and nonresidents, were 
made parties, such suit was to settle the inter- 
ests of only those made parties, and was quasi 
in rem, and the court having jurisdiction of the 
res or policy, though it was in the actual pos- 
session of complainant, but in the power of the 
court at any moment to order its actual filing, 
had jurisdiction of the whole cause and could by 
its judgment bind the nonresident defendant 
distributees. Perry v. Young, 133 Tenn. 522, 182 
S.W. 577, 1915 Tenn. LEXIS 116, L.R.A. (n.s.) 
1917B385 (1916). 


27. —Suit Quasi in Rem. 

A suit against a nonresident, without the 
service of process, upon seizure of property and 
publication, is necessarily a local action, and a 
suit quasi in rem; and it must be brought in the 
court that has jurisdiction of the property. Rob- 
ert v. Frogge, 149 Tenn. 181, 258 S.W. 782, 1923 
Tenn. LEXIS 91 (1924). 


28. Attachment. 


29. —Purpose. 

An attachment is levied against property of 
defendant. Terril v. Rogers, 4 Tenn. 203, 1817 
Tenn. LEXIS 8 (1817). 

The object of the provision as to publication 
or judicial attachment was to give the court 
jurisdiction when the defendant could not, for 
any reason, be personally served with process. 
It was neither intended to, nor does it, deprive 
any other chancery court of the jurisdiction it 
may be able to acquire over the person by 
actual service of process on a defendant found 
within its county or jurisdictional district, as 
provided in § 16-11-203 (repealed). Parkes v. 
Parkes, 3 Cooper’s Tenn. Ch. 647 (1878). 


30. —Realty — When Attachment Unnec- 
essary. 

An attachment of real property is not re- 
quired, when the filing of a proper bill creates a 
lien lis pendens. Ray v. Haag, 1 Tenn. Ch. App. 
249 (1901). 


31. —Impossibility of Personal Service. 
The attachment, under this statute, can only 
be issued in lieu of personal service of process; 
and the provision does not apply if process can 
be personally served. Simonton v. Porter, 60 
Tenn. 213, 1872 Tenn. LEXIS 475 (1873). 


165 


32. —Claim by Nonresident Debtor. 

Where a fund is already in court, brought 
there under an attachment against a nonresi- 
dent debtor of the complainant, and the debtor 
put in a plea disclaiming the property or fund, 
but stating that it was the property of a non- 
resident firm of which he was a member, the 
complainant may file an amended and supple- 
mental bill against the other members of the 
firm to ascertain the interest of his debtor in 
the fund, and a prayer that the fund already in 
court be held subject to the order of the court 
probably dispenses with a formal attachment 
thereof, and the court has jurisdiction. Morrow 
v. Fossick, 71 Tenn. 129, 1879 Tenn. LEXIS 47 
(1879). 


33. —Foreign Corporation’s Property At- 
tached. 

A foreign corporation, though doing business 
in this state, is a nonresident within the mean- 
ing of our attachment laws, and may be pro- 
ceeded against by attachment of its property. 
Hadley v. Freedman’s Sav. & Trust Co., 2 Coo- 
per’s Tenn. Ch. 122 (1874). 


34. Lands Situated in Another State. 

Although a partition of lands lying without 
the state cannot be made, nor can they be sold 
under the decrees of the courts of this state, 
and, consequently, a partition of land lying in 
this state cannot be made by the courts of 
another state; a suit for specific performance 
may be maintained when the land lies out of 
the state, if the court has jurisdiction of the 
person of the defendant. Johnson v. Kimbro, 40 
Tenn. 557, 1859 Tenn. LEXIS 164 (1859); Topp 
v. White, 59 Tenn. 165, 1873 Tenn. LEXIS 43 
(1873); Miller v. Birdsong, 66 Tenn. 531, 1874 
Tenn. LEXIS 176 (1874). 

Chancery has no jurisdiction to entertain a 
suit to try title to or to recover possession of 
land, or to enjoin a threatened trespass, where 
the land is situated in another state, so that, to 
enforce its decree, the process of the court 
would have to act upon the property, since such 
actions are local, and not transitory, while 
chancery acts in personam, and not in rem. 
Anderson-Tully Co. v. Thompson, 132 Tenn. 80, 
177 S.W. 66, 1915 Tenn. LEXIS 3 (1915). 


35. —Land Lying Partly in Another State. 
Where the tract of land lies both in this state 
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and in an adjoining state, the chancery court 
here cannot decree a sale of that part lying in 
the adjoining state, but if the holder of the legal 
title is before the court, he may, in a proper 
case, be compelled to convey the same to a 
resident administrator, and then the adminis- 
trator may be directed to sell the same for the 
benefit of creditors, under the direction of the 
court. Miller v. Birdsong, 66 Tenn. 531, 1874 
Tenn. LEXIS 176 (1874). 


36. Suit in Wrong County — Fee for Re- 
ceiver Appointed. 

Where suit to wind up an insolvent corpora- 
tion was brought in wrong county, and receiver 
was appointed, the court had jurisdiction to 
allow such receiver a fee for the work done by 
him. Crosby Milling Co. v. Grant, 7 Tenn. App. 
162, — S.W. —, 1927 Tenn. App. LEXIS 19 
(Tenn. Ct. App. 1927). 


37. Abatement Plea. 


The usual rule is that jurisdiction of the court 
over the subject matter need not be pleaded in 
abatement, but where, under this section, the 
court has general original jurisdiction and the 
limitation on its power is only on its power to 
decree as to realty in another county, no ques- 
tion as to local jurisdiction of the court can be 
raised except by plea in abatement, demurrer 
or motion to dismiss. Section 16-11-114 is read 
into this section or along with it. Johnson v. 
Evans, 1 Tenn. Ch. App. 603 (1903); Crosby 
Milling Co. v. Grant, 154 Tenn. 375, 289 S.W. 
511, 1926 Tenn. LEXIS 136 (1926). 

Chancellor’s jurisdiction where bill in nature 
of general creditor’s bill, involving sale of land, 
none of which was located in county, was prop- 
erly raised by plea in abatement, which plea 
was not waived by answer after plea overruled. 
Crosby Milling Co. v. Grant, 154 Tenn. 375, 289 
S.W. 511, 1926 Tenn. LEXIS 186 (1926). 

Where a judgment creditor with nulla bona 
return filed a bill in Washington County to 
reach defendant’s interest in realty lying in 
Knox County along with interest in realty in 
Washington County, a plea in abatement de- 
prived the court of jurisdiction to sell the inter- 
est in the separate tract in Knox County. 
French v. Buffatt, 161 Tenn. 500, 33 S.W.2d 92, 
1930 Tenn. LEXIS 35 (1930). 


16-11-115. Jurisdiction of contract enforcement. 


Notwithstanding any law to the contrary, contracts for goods or services 
between individuals, partnerships, associations, corporations, governmental 
entities or limited liability companies are enforceable in either chancery or 


circuit court in the county where: 
(1) The defendant may be found; 
(2) The contract was executed; 


(3) The goods were provided or were to be provided; or 
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(4) Services were rendered or were to be rendered. 


History. 
Acts 2007, ch. 351, § 2. 


PART 2 
OPERATION 


16-11-201. Transfers between courts. 


Any cause pending in the chancery court may be transferred, by consent of 
parties, to the chancery court of another county. 


History. Textbooks. 

Code 1858, § 4308 (deriv. Acts 1835-1836, ch. Tennessee Jurisprudence, 11 Tenn. Juris., 
4, § 10); Shan., § 6118; mod. Code 1932, Equity, § 47. 
§ 10386; T.C.A. (orig. ed.), § 16-618. 


16-11-202. Relief from firearm disabilities imposed on persons adjudi- 
cated as mental defective or judicially committed to men- 
tal institution. 


(a) A person who is subject to 18 U.S.C. § 922(d)(4) and (g)(4) because the 
person has been adjudicated as a mental defective or judicially committed to a 
mental institution, as defined in § 16-11-206, may petition the chancery court 
that entered the judicial commitment or adjudication order or the chancery 
court where the petitioner resides for relief from the firearm disabilities 
imposed by the adjudication or judicial commitment; provided, that the person 
may not petition the court until three (3) years from the date of release from 
commitment or the date of the adjudication order, whichever is later. 

(b) A copy of the petition for relief shall also be served on the district 
attorney general of the judicial district in which the original judicial commit- 
ment or adjudication occurred. The district attorney general may appear, 
support, object to, or present evidence relevant to the relief sought by the 
petitioner. 

(c) The court shall receive and consider evidence in an open proceeding, 
including evidence offered by the petitioner, concerning: 

(1) The circumstances that led to the imposition of the firearms disability 

under 18 U.S.C. § 922(d)(4) and (g)(4); 

(2) The petitioner’s mental health records; 

(3) The petitioner’s criminal history; 

(4) The petitioner’s reputation; and 

(5) Changes in the petitioner’s condition or circumstances relevant to the 
relief sought. 

(d) The court shall grant the petition for relief if it finds by a preponderance 
of the evidence and enters into the record the following: 

(1) The petitioner is no longer likely to act in a manner that is dangerous 
to public safety; and 
(2) Granting the relief would not be contrary to the public interest. 

(e) A record of the proceedings, to be provided by the petitioner, shall be 

made by a certified court reporter or by court-approved electronic means. 
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(f) The petitioner may appeal a final order denying the requested relief, and 
the review on appeal, if granted, shall be de novo. 
(g) A person may file a petition for relief under this section no more than 


once every two (2) years. 


(h) Relief from a firearm disability granted under this section has no effect 
on the loss of civil rights, including firearm rights, for any reason other than 
the particular adjudication as a mental defective or judicial commitment to a 
mental institution from which relief is granted. 

(i) When the court issues an order granting a petition of relief under 
subsection (d), the court clerk shall, as soon as practicable but no later than 
thirty (30) days after issuance, forward a copy of the order to the Tennessee 
bureau of investigation (TBI). The TBI, upon receipt of the order, shall: 

(1) Immediately forward a copy of the order to the department of safety; 
(2) Update the National Instant Criminal Background Check System 
database and transmit the corrected records to the federal bureau of 


investigation; and 


(3) Remove and destroy all records relating to the petition for relief from 
any database over which the TBI exercises control. 

(j) The TBI and the department of safety shall not use or permit the use of 

the records or information obtained or retained pursuant to this section for any 


purpose not specified in this section. 


History. 
Acts 2015, ch. 459, § 2. 


Compiler’s Notes. 
Former § 16-11-202 (Acts 1909, ch. 551, § 2; 
Shan., § 5745a5; Code 1932, § 9941; Acts 


16-11-203. [Reserved.] 


16-11-204. Counterpart summons. 


1941, ch. 47, §§ 1-4; C. Supp. 1950, §§ 9945.1- 
9945.4; T.C.A. (orig. ed.), §§ 16-619 — 16-623), 
concerning adjourned terms, was repealed by 
Acts 1984, ch. 931, § 22. For provisions abol- 
ishing terms of court, see § 16-2-510. 


Counterpart summons, accompanied by copies of the bill, may be issued to 
any other counties of the state for defendants not to be found in the county in 


which the suit is properly brought. 


History. 

Code 1858, § 4306 (deriv. Acts 1789, ch. 57, 
§ 1); Shan., § 6116; Code 1932, § 10384; 
T.C.A. (orig. ed.), § 16-625. 


Textbooks. 

Tennessee Jurisprudence, 5 Tenn. Juris., 
Banks and Banking, § 54; 11 Tenn. Juris., 
Equity, §§ 13, 27. 


NOTES TO DECISIONS 


Analysis 


1. Stockholders — Service On. 
2. Foreign Corporation Sued. 
3. Actions on Bonds. 


1. Stockholders — Service On. 

Where bill to wind up corporation as insol- 
vent is filed in county of its home office, process 
may issue to other counties to bring in stock- 


holders as defendants. Sugg v. Farmers’ Mut. 
Ins. Ass’n, 63 S.W. 226, 1901 Tenn. Ch. App. 
LEXIS 66 (1901). 


2. Foreign Corporation Sued. 

Where a corporation of another state ap- 
peared and defended the bill, this was equiva- 
lent to service of process within the jurisdiction, 
and authorized the issuance of counterpart 
process for all other material defendants in any 
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county within the state. University v. Cambrel- 
ing, 14 Tenn. 78, 14 Tenn. 79, 1834 Tenn. 
LEXIS 56 (1834). 

Suit against a foreign insurance company by 
service on the insurance commissioner may be 
brought in any county, with counterpart to 
another county for a material defendant, after 
the insurance company has ceased to do busi- 
ness in the state. Southern Paving Const. Co. v. 
Knoxville, 245 F. 421, 1917 U.S. App. LEXIS 
1503 (6th Cir. Tenn. 1917). 


3. Actions on Bonds. 

After surety on performance bond had been 
made party to action for declaration of rights of 
subcontractors on general contractor’s perfor- 
mance bond by service in the county, surety was 
entitled to file cross bill against principal on 
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bond and indemnitor of surety who had been 
served by counterpart summons as residents of 
another county. Engert v. Peerless Ins. Co., 53 
Tenn. App. 310, 382 S.W.2d 541, 1964 Tenn. 
App. LEXIS 105 (Tenn. Ct. App. 1964). 

In declaratory judgment proceeding brought 
by subcontractors for declaration of their rights 
to payment by the surety on a general contrac- 
tors’ performance bond, where insurance com- 
pany which was surety on the bond was found 
in county where suit was brought, service on 
principal on the bond and indemnitor of surety 
could be had by counterpart summons where 
they were residents of another county. Engert v. 
Peerless Ins. Co., 53 Tenn. App. 310, 382 S.W.2d 
541, 1964 Tenn. App. LEXIS 105 (Tenn. Ct. 
App. 1964). 


16-11-205. Process to other counties in general. 


If the suit is properly instituted, attachments, injunctions, and all other 
process known to the court, and necessary to attain the ends of justice, may be 


issued to any other county. 


History. 
Code 1858, § 43807; Shan., § 6117; Code 
1932, § 10385; T.C.A. (orig. ed.), § 16-626. 


NOTES TO DECISIONS 


1. Jurisdiction. 

When chancery court takes jurisdiction for 
one purpose, it will take jurisdiction for all 
purposes incidental to the jurisdiction of the 


main subject. Martin v. Martin, 755 S.W.2d 793, 
1988 Tenn. App. LEXIS 18 (Tenn. Ct. App. 
1988). 


16-11-206. Information to be collected and reported to the federal 
bureau of investigation-NICS index and the department of 
safety by those chancery courts in which commitments to 
a mental institution are ordered. 


(a) As used in this section: 


(1) “Adjudication as a mental defective or adjudicated as a mental 


defective” means: 


(A) Adetermination by a court in this state that a person, as a result of 
marked subnormal intelligence, mental illness, incompetency, condition or 


disease: 


(i) Is a danger to such person or to others; or 
(ii) Lacks the ability to contract or Tease such person’s own affairs 


due to mental defect; 


(B) A finding of insanity by a court in a criminal proceeding; or 
(C) A finding that a person is incompetent to stand trial or is found not 
guilty by reason of insanity pursuant to §§ 50a and 72b of the Uniform 
Code of Military Justice (10 U.S.C. §§ 850a, 876b); 
(2) “Judicial commitment to a mental institution” means a judicially 
ordered involuntary admission to a private or state hospital or treatment 
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resource in proceedings conducted pursuant to title 33, chapter 6 or 7; 

(3) “Mental institution” means a mental health facility, mental hospital, 
sanitarium, psychiatric facility and any other facility that provides diagno- 
ses by a licensed professional of mental retardation or mental illness, 
including, but not limited to, a psychiatric ward in a general hospital; and 

(4) “Treatment resource” means any public or private facility, service or 
program providing treatment or rehabilitation services for mental illness or 
serious emotional disturbance, including, but not limited to, detoxification 
centers, hospitals, community mental health centers, clinics or programs, 
halfway houses and rehabilitation centers. 

(b) Those chancery courts wherein commitments to a mental institution are 
ordered pursuant to title 33, chapter 6 or chapter 7 or persons are adjudicated 
as a mental defective shall enter a standing and continuing order instructing 
the clerk to collect and report as soon as practicable, but no later than the third 
business day following the date of such an order or adjudication, information 
described in subsection (c) regarding individuals who have been adjudicated as 
a mental defective or judicially committed to a mental institution for the 
purposes of complying with the NICS Improvement Amendments Act of 2007, 
P.L. 110-180. 

(c) The following information shall be collected and reported to the federal 
bureau of investigation-NICS index and the department of safety, pursuant to 
subsection (b): 

(1) Complete name and all aliases of the individual judicially committed 
or adjudicated as a mental defective, including, but not limited to, any 
names that the individual may have had or currently has by reason of 
marriage or otherwise; 

(2) Case or docket number of the judicial commitment or the adjudication 
as a mental defective; 

(3) Date judicial commitment ordered or adjudication as a mental defec- 
tive was made; 

(4) Private or state hospital or treatment resource to which the individual 
was judicially committed; 

(5) Date of birth of the individual judicially committed or adjudicated as 
a mental defective, if such information has been provided to the clerk; 

(6) Race and sex of the individual judicially committed or adjudicated as 
a mental defective; and 

(7) Social security number of the individual judicially committed or 
adjudicated as a mental defective if available. 

(d) The information in subdivisions (c)(1)-(7), the confidentiality of which is 
protected by other statutes or regulations, shall be maintained as confidential 
and not subject to public inspection pursuant to such statutes or regulations, 
except for such use as may be necessary in the conduct of any proceeding 
pursuant to §§ 38-6-109, 39-17-1316, and 39-17-1352 — 39-17-1354. 


History. Cross-References. 
Acts 2009, ch. 578, § 2; 2013, ch. 300, § 4; Confidentiality of public records, § 10-7-504. 
2019, ch. 262, §§ 5, 6. 


Section 


16-15-101. 
16-15-102. 
16-15-1083. 


16-15-201. 
16-15-202. 


16-15-203 


COURTS 
CHAPTERS 12-14 [RESERVED] 


CHAPTER 15 
COURTS OF GENERAL SESSIONS 


Part 1. Establishment 


Establishment — Certain counties excepted. 
Courtroom — Supplies and equipment — Expenses. 
Holding court at places other than county seat. 


Part 2. Judge 


Judge of court — Qualifications — Number. 
Election — Term. 
Oath. 


16-15-204 — 16-15-208. [Reserved.] 


16-15-209 


16-15-210. 
16-15-211. 


16-15-301. 
16-15-302. 
16-15-303. 
16-15-304. 


16-15-401. 
16-15-402. 
16-15-403. 
16-15-404. 
16-15-405. 


16-15-406. 


16-15-501. 
16-15-502. 
16-15-503. 
16-15-504. 
16-15-505. 


16-15-701 
16-15-702 


16-15-706. 
16-15-707. 
16-15-708. 
16-15-709. 
16-15-710. 
16-15-711. 
16-15-712. 
16-15-7138. 
16-15-714. 
16-15-715. 
16-15-716. 
16-15-717. 


Failure of judge to attend — Selection of special judge. 
Vacancy in office of judge — Filling. 
Seminars. 


Part 3. Clerk 


Clerk of court. 

Salaries of court officers in metropolitan government counties. 
General sessions court clerk. 

Dockets. 


Part 4. Powers and Duties 


General powers. 

General duties. 

Conservator of peace — Oaths.. 
Hearing causes at any time. 
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Relief from firearm disabilities imposed on persons adjudicated as mental defective or 


judicially committed to mental institution. 
Rules of court. 


Part 5. Jurisdiction 


General jurisdiction. 
Actions to recover personal property. 
Geographical jurisdiction. 
[Reserved.] 
Objections to jurisdiction. 
Part 6. [Reserved] 
Part 7. Miscellaneous Provisions 


Electronic filing. 


— 16-15-705. [Reserved.] 


Infants or incompetents — Representation. 

Plaintiffs — Nonsuits — Dismissals. 

Subpoena of witnesses. 

[Reserved.] 

Commencement of actions — New process when not served. 
Survival of actions — Substitution of parties. 


Enforcement of judgments — Examination of judgment debtor and others. 


Attachments and contempts. 

Pleadings and practice — General sessions courts. 
Court bailiffs. 

Warrants. 

[Reserved.] 
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Section 

16-15-718. 
16-15-719. 
16-15-720. 
16-15-721. 
16-15-722. 
16-15-7283. 
16-15-724. 
16-15-725. 
16-15-726. 
16-15-727. 
16-15-728. 
16-15-729. 
16-15-7380. 
16-15-7831. 
16-15-732. 
16-15-7383. 
16-15-734. 
16-15-735. 


16-15-801. 
16-15-802. 
16-15-8083. 
16-15-804. 
16-15-805. 
16-15-806. 
16-15-8077. 


16-15-901. 
16-15-902. 
16-15-9083. 
16-15-904. 
16-15-905. 


16-15-5001. 
16-15-5002. 
16-15-5003. 


16-15-5004. 


16-15-5005. 
16-15-5006. 
16-15-5007. 


16-15-5008. 
16-15-5009. 
16-15-5010. 
16-15-5011. 
16-15-5012. 
16-15-5013. 
16-15-5014. 
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Fees to clerk. 

Appeal bond. 

Continuances. 

Rules of evidence — Application. 

Attachment. 

Proceedings after attachment. 

Cross actions. 

Judgment for defendant on setoff. 

Remittitur. 

Correction of judgment — Mistakes, inadvertence, excusable neglect and fraud. 
Proceedings presumed valid. 

Trial de novo on appeal — Decision on merits. 
Presumption of regularity of execution. 

Actions in the nature of interpleader. 

Removal of actions — Exceptions. 

Motions against officers. 

Motion by surety or stayor. 

Notice to plaintiff of possible additional defendants. 


Part 8. General Provisions 


General sessions courts empowered to issue execution. 
Compromise after appeal. 

Issuance after destruction of records. 

Execution on real property. 

Execution on personal property. 

Executions enforceable in all counties. 

Priority of time. 


Part 9. Service of Process 


Issuance and service of civil warrants, writs and other papers. 
Return. 

Service upon defendants in this state. 

Service upon defendants outside of state. 

Constructive service. 


Parts 10-49. [Reserved] 
Part 50. Compensation and Qualifications of Judges — Jurisdiction 


Classification of counties for determining compensation of judge. 

Time judge must devote to office — Practice of law or other employment. 

Base salaries — Annual supplement — Restrictions on adding jurisdiction — Annual 
adjustment — Construction. 

Concurrent jurisdiction — Domestic relations — Workers’ compensation — Probate 
cases — Mental commitments. 

Judges to be licensed — Vacancies. 

Financial responsibility of counties — Litigation tax for counties. 

Administrative director of Tennessee general sessions judge’s conference — Litiga- 
tion tax for state. 

Additional litigation tax for state. 

Jurisdiction added by private act. 

Index and table of jurisdiction. 

Applicability to certain counties. 

Promulgation of uniform general sessions court warrant. 

Designation of division of general sessions court as mental health court. 

Domestic violence court for Shelby County. 
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PART 1 
ESTABLISHMENT 


16-15-101. Establishment — Certain counties excepted. 


(a) There is created and established a court in and for each county of the 
state, except in counties having a population of not less than nine thousand one 
hundred seventy-five (9,175) nor more than nine thousand two hundred 
(9,200), according to the last federal census or any subsequent federal census, 
which shall be designated as the court of general sessions. 

(b) It is the intent of this section to create a general sessions court in every 
county not expressly excepted in this section. In any county where a general 
sessions court has been created pursuant to the general provisions of this 
chapter, it is intended that the county shall always have a general sessions 
court unless abolished by another general statute. In counties in which there 
is no court of general sessions as provided in this section, references in this 
code to the court of general sessions are deemed to include the court having the 


jurisdiction of the court of general sessions in such counties. 


History. 

Acts 1959, ch. 109, §§ 1, 22; 1959, ch. 255, 
§ 1; 1959, ch. 265, § 1; 1961, ch. 30, § 1; 1961, 
ch. 51, § 1; 1961, ch. 188, § 1; 1963, ch. 307, 
§§ 1, 2; 1965, ch. 116, § 1; 1974, ch. 507, § 1; 
1976, ch. 738, )§'1; 1979; ch, 68, $id T Gras: 
§ 16-1101; Acts 1998, ch. 573, § 1. 


Compiler’s Notes. 

For table of U.S. decennial populations of 
Tennessee counties, see Volume 13 and its 
supplement. 


Cross-References. 
Power of general assembly to create courts, 
Tenn. Const., art. VI, § 1. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 7.1. 


Tennessee Jurisprudence, 17 Tenn. Juris., 
Justices of Peace and General Sessions Courts, 
Scent 


Law Reviews. 

Don’t miss a move. Making rules 5 and 5.1 
work for your clients in General Sessions Court 
(Robert Little), 37 No. 3 Tenn. B.J. 12 (2001). 

Effective Minor Courts — Key to Court Mod- 
ernization, (James G. France), 40 Tenn. L. Rev. 
Zo. 

The Impossible Balance: A Tennessee judge 
makes the case for abolishing state’s part-time 
judgeships (Judge James L. Cotton Jr.), 37 No. 
5 Tenn. B.J. 12 (2001). 


NOTES TO DECISIONS 


1. Purpose of Statute. 

It was the purpose of Acts 1959, ch. 109 to 
create a statewide system of courts of general 
sessions except in those counties expressly ex- 
cepted from the application of the statute. 


Biggs v. Memphis Loan & Thrift Co., 215 Tenn. 
294, 385 S.W.2d 118, 1964 Tenn. LEXIS 566 
(1964); Lawler v. McCanless, 220 Tenn. 342, 
417 S.W.2d 548, 1967 Tenn. LEXIS 418, 1967 
Tenn. LEXIS 419 (1967). 


16-15-102. Courtroom — Supplies and equipment — Expenses. 


(a) Each county shall provide a courtroom for the general sessions court in 
the county seat and all necessary supplies and equipment for the maintenance 
of the court and shall defray the expenses thereof from the general fund of the 


county. 


(b) In counties having a population of not less than thirteen thousand two 
hundred seventy-five (13,275) nor more than thirteen thousand two hundred 
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ninety-five (13,295) and not less than fourteen thousand six hundred fifty 
(14,650) nor more than fourteen thousand six hundred seventy (14,670), 
according to the federal census of 1960 and every subsequent federal census, 
the general sessions judges shall be entitled to secretarial and office expenses 
in the amount of six hundred dollars ($600) per annum, payable monthly from 
the general funds of such counties. 

(c) In counties having a population of not less than twenty-four thousand 
two hundred twenty (24,220) nor more than twenty-four thousand two hun- 
dred thirty-five (24,235) or not less than twelve thousand five hundred (12,500) 
nor more than twelve thousand six hundred (12,600), according to the 1960 
federal census or any subsequent federal census, the general sessions judge 
shall be entitled to an allowance of one thousand dollars ($1,000) per annum, 
for secretarial and office expenses and the same shall be paid in equal monthly 
installments from the general fund of the counties. 

(d) In counties of this state having a population of not less than twenty-four 
thousand five hundred seventy (24,570) nor more than twenty-four thousand 
five hundred eighty (24,580), according to the 1960 federal census or any 
subsequent federal census, the general sessions judge shall be entitled to an 
allowance of one thousand eight hundred dollars ($1,800) per annum for 
secretarial and office expenses, to be paid in equal monthly installments from 
the general fund of the county. 


History. 

Acts 1959, ch. 109, § 1; 1961, ch. 146, § 1; 
1961, ch. 279, § 1; 1965, ch. 366, § 1; 1968, ch. 
430, § 1; T.C.A., § 16-1102. 


Tennessee counties, see Volume 13 and its 
supplement. 


Law Reviews. 
The Tennessee Court System — General Ses- 


Compiler’s Notes. sions Court (Frederic S. Le Clercq), 8 Mem. St. 


For table of U.S. decennial populations of 


U.L. Rev. 375. 


NOTES TO DECISIONS 


1. Compensation for Special General Ses- 
sions Judges. 

No statute explicitly requires counties to 
compensate special general sessions court 
judges appointed in accordance with Tenn. 
Code Ann. § 17-2-116(a)(1); this obligation, 
however, must necessarily be implied from the 


statutes creating the general sessions courts, 
providing for their funding, and governing the 
selection not only of regular general sessions 
judges but also of their temporary replace- 
ments. State ex rel. Witcher v. Bilbrey, 878 
S.W.2d 567, 1994 Tenn. App. LEXIS 103 (Tenn. 
Ct. App. 1994). 


16-15-103. Holding court at places other than county seat. 


The county legislative body of each county shall be authorized and empow- 
ered, in its discretion, to require the court of general sessions to meet at not 
more than three (3) places in the county in addition to the county seat, to 
prescribe the place or places of meeting of the court, and to provide a 
courtroom, equipment and furnishings at such other places in the county in 
addition to the county seat for the sessions of the court. 


Justices of Peace and General Sessions Courts, 
Si 2) 


History. 
Acts 1959, ch. 109, § 1; impl. am. Acts 1978, 
ch. 934, §§ 7, 36; T.C.A., § 16-1103. 


Textbooks. 
Tennessee Jurisprudence, 17 Tenn. Juris., 


Law Reviews. 
The Tennessee Court System — General Ses- 
sions Court (Frederic S. Le Clercq), 8 Mem. St. 
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U.L. Rev. 375. 

PART 2 

JUDGE 


16-15-201. Judge of court — Qualifications — Number. 


(a) There shall be one (1) judge for each court with the same qualifications 
and term of office as provided by the constitution of Tennessee for inferior 
courts. 

(b) In addition to the qualifications prescribed in subsection (a), the judges 
of courts of general sessions of counties of the eighth class having a population 
of not less than nine thousand two hundred thirty (9,230) nor more than nine 
thousand two hundred fifty (9,250), according to the 1960 federal census or any 
subsequent federal census, shall have the qualifications required for the courts 
of record provided for in § 17-1-106. 

(c) In addition to the qualifications prescribed in subsection (a), the judges 
of courts of general sessions of counties of the seventh class having a 
population of not less than fourteen thousand six hundred fifty (14,650) nor 
more than fourteen thousand six hundred seventy (14,670), according to the 
1960 federal census or any subsequent federal census, shall have the qualifi- 
cations required for the courts of record provided for in § 17-1-106. 

(d) In addition to the qualifications prescribed in subsection (a), the judges 
of courts of general sessions of counties of the fifth class having a population of 
not less than twenty-eight thousand six hundred sixty (28,660) nor more than 
twenty-eight thousand six hundred ninety (28,690), according to the 1980 
federal census or any subsequent federal census, shall have the qualifications 
required for the courts of record provided for in § 17-1-106. 

(e) This section shall not be construed to affect or change the number of 
judges prescribed for any court of general sessions in any county by private act 
in effect as of March 11, 1959, or any private act that may be thereafter enacted 
prescribing more than one (1) judge for a court of general sessions in a 
particular county. In event of any conflict between this section and a private act 
as to the number of judges presiding over the court of general sessions in any 
particular county, the private act shall control. 


History. 

Acts 1959, ch. 109, § 9; 1965, ch. 114, § 2; 
1967, ch. 276, § 2; 1968, ch. 635, § 2; 1969, ch. 
44,§ 2; modified; T.C.A., § 16-1105; Acts 1982, 
ch. 564, § 1. 


Compiler’s Notes. 

Section 1 of Acts 1968, ch. 635 amended Acts 
1965, ch. 114 by providing for local approval, 
and § 2 of Acts 1968, ch. 635 validated Acts 
1965, ch. 114. Acts 1968, ch. 635 has been 
approved by the local governing body. 

Section 1 of Acts 1969, ch. 44 amended Acts 
1967, ch. 276 by providing for local approval 
and § 2 of Acts 1969, ch. 44 validated Acts 


1967, ch. 276. Acts 1969, ch. 44 has been 
approved by the local governing body. 

For table of U.S. decennial populations of 
Tennessee counties, see Volume 13 and its 
supplement. 


Cross-References. 
Compensation and qualifications of judges, 
jurisdiction, title 16, ch. 15, part 50. 
Qualifications of judges of inferior courts, 
Tenn. Const., art. VI, § 4. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), §§ 6.1, 7.1. 

Tennessee Jurisprudence, 17 Tenn. Juris., 
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Justices of Peace and General Sessions Courts, 
5 4, 


Law Reviews. 
The Impossible Balance: A Tennessee judge 
makes the case for abolishing state’s part-time 
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16-15-2038 


judgeships (Judge James L. Cotton Jr.), 37 No. 
5 Tenn. B.J. 12 (2001). 

The Tennessee Court System — General Ses- 
sions Court (Frederic S. Le Clercq), 8 Mem. St. 
U.L. Rev. 375. 


NOTES TO DECISIONS 


1. Qualifications. 
There is no mandatory general law prescrib- 
ing requisite qualifications of judges of general 


16-15-202. Election — Term. 


sessions courts. Crawford v. Gilpatrick, 646 
S.W.2d 433, 1983 Tenn. LEXIS 608 (Tenn. 
1983). 


(a) The judges of the court of general sessions shall be elected at the general 
August election each eight (8) years. They shall hold office for the term for 
which they are elected or until their successors are elected and qualified. 
Notwithstanding any other provision of private act or general law to the 
contrary, the term of office of any general sessions judge whose base salary is 
set by [former] § 16-15-205 [repealed] or whose salary is adjusted during such 
term of office by the method provided by [former] § 16-15-205 [repealed] or by 
the method established by § 8-23-1083, shall be eight (8) years. 

(b) Notwithstanding § 2-13-2038, or any other provisions of a private act or 
general law to the contrary, in any county with more than one (1) judge of the 
court of general sessions, and where the most recent of private acts creating 
the judgeships provide for the nonpartisan election of the additional judges, 
then at subsequent regular August elections all judges of such court shall be 
elected on a nonpartisan basis. 


Textbooks. 
Tennessee Jurisprudence, 17 Tenn. Juris., 


History. 
Acts 1959, ch. 109, § 18; modified; T.C.A., 


§ 16-1106; Acts 1982, ch. 945, § 4; 1997, ch. 
357, § 1. 


Compiler’s Notes. 
Former § 16-15-205, referred to in this sec- 
tion, was repealed by Acts 1993, ch. 241, § 3. 


Cross-References. 

General sessions judges, compensation, du- 
ties, qualifications, jurisdiction, part 50, chap- 
ter 15. 


16-15-203. Oath. 


Justices of Peace and General Sessions Courts, 


§ 3. 


Law Reviews. 

The Tennessee Court System — General Ses- 
sions Court (Frederic S. Le Clercq), 8 Mem. St. 
U.L. Rev. 375. 


The oath of office shall be the same as that prescribed for circuit court judges 
and chancellors and shall be taken and filed in the same manner and with the 
same officers as prescribed for circuit court judges and chancellors. 


History. | 
Acts 1959, ch. 109, § 18; T.C.A., § 16-1107. 


Cross-References. 
Oaths of judges and chancellors, § 17-1-104. 


Law Reviews. 

The Tennessee Court System — General Ses- 
sions Court (Frederic S. Le Clercq), 8 Mem. St. 
U.L. Rev. 375. 
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16-15-204 — 16-15-208. [Reserved.] 


16-15-209. Failure of judge to attend — Selection of special judge. 


(a)(1) If the judge of a court of general sessions or juvenile court finds it — 
necessary to be absent from holding court, the judge may seek a special judge 
in accordance with the requirements of and in the numerical sequence 
designated by this section. 

(2) If a special judge is necessary, the judge shall attempt to identify 
another judge who may serve by interchange, pursuant to § 17-2-208. If 
another judge cannot serve by interchange, a judge may seek to find any 
former or retired judge, who will, by mutual agreement, sit as special judge. 
The special judge shall serve by designation of the chief justice of the 
Supreme court. 

(3) If the judge is unable to secure a judge under subdivision (a)(2), the 
judge may apply to the administrative office of the courts for assistance in 
finding a judge to sit by designation of the chief justice as a special judge. 

(4) Only after exhausting the procedures set out in subdivisions (a)(2) and 
(3), ajudge may appoint a lawyer from a list, on a rotating basis, of lawyers 
that have been previously approved by the judge or judges of the district or 
county who are constitutionally qualified, in good standing, and possess 
sufficient experience and expertise. A lawyer appointed is subject to the 
following limitations, which shall be made known to persons attending any 
court proceeding presided over by a lawyer, as evidenced by an entry in the 
minutes or other permanent record of the court: 

(A) The lawyer may preside only if the parties and counsel are notified 
that the duly elected or appointed judge will be absent and that a 
practicing lawyer will serve as a special judge; 

(B) The parties choose to proceed and not to continue the case pending 
return of the duly elected or appointed judge; 

(C) The lawyer shall not approve the payment of attorney’s fees 
involving an indigent defense claim or any discretionary fees. A special — 
judge shall approve fees only when the exact amount is set by statute; and 

(D) At the opening of any court session presided over by a lawyer 
appointed pursuant to this section, an announcement shall be made to 
persons in attendance conveying the information contained in subdivi- 
sions (a)(4)(A) and (B). The making of such an announcement constitutes 
compliance with the notice requirements of this section. 

(b) A general sessions or juvenile judge assigned to a court outside the 
judge’s county of residence shall receive reimbursement for travel expenses 
from the county to which the judge is assigned. Reimbursement shall be in an 
amount in accordance with the comprehensive travel regulations promulgated 
by the supreme court. 

(c) The county legislative body, by resolution adopted by a two-thirds (2%) 
vote, may authorize the payment of compensation to a special judge selected 
pursuant to subdivision (a)(3). The amount of compensation shall not exceed 
the rate of compensation for other judges of the general sessions court or 
juvenile court for the county. 
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(d) Notwithstanding subdivisions (a)(2) and (3), a general sessions or 
juvenile judge who encounters a sudden and unexpected emergency which 
causes the judge to be absent from court may forego the requirements of those 
subdivisions and appoint a lawyer in accordance with subdivision (a)(4). The 
circumstances requiring the appointment of a lawyer pursuant to this subsec- 
tion (d) shall be entered upon the minutes or other permanent record of the 
court in addition to the information required in subdivision (a)(4). 

(e)(1) Upon approval of this subsection (e) and subsections (f)-(h) by resolu- 

tion adopted by a two-thirds (23) vote of the county legislative body of any 

county having a population in excess of eight hundred thousand (800,000), 

according to the 1990 federal census or any subsequent federal census, and 

notwithstanding any other provision of this subsection (e) and subsections 

(f)-(h) to the contrary, if a judge of a court of general sessions or juvenile court 

in the county finds it necessary to be absent from holding court, another 

judge may sit by interchange for the absent judge upon entering an order 
finding it in the best interest of judicial efficiency. The order shall identify 
the absent judge and the interchanging judge, and shall be kept on file in the 
office of the clerk of the court. Upon a finding that interchange is not in the 
best interest of judicial efficiency, the judge so finding may appoint an 
attorney as a special judge. The appointments shall be on a rotating basis, 
from a list of attorneys previously approved by all of the duly elected or 
appointed general sessions or juvenile court judges, as being constitutionally 
qualified, in good standing, and possessing sufficient experience and skill. 

The appointment of a special judge shall be by written order, identifying the 

absent judge and the special judge, and shall be kept on file in the office of 

the clerk of the court. 

(2) During the month of September each year, the clerk of the court shall 
prepare, for each division of court governed by subdivision (e)(1), an annual 
report for the preceding twelve (12) months, setting out the total number of 
sessions of court presided over by a special judge, or by a judge sitting by 
interchange. The clerk shall also report the total number of sessions of court 
that are scheduled in each division of court for that period. The orders and 
reports required by this subdivision (e)(2) shall be filed, and kept open for 
public inspection, by the clerk of the court. The clerk of the court shall 
promptly file a copy of the annual report with the administrative office of the 
courts, created by § 16-3-801. 

(f) All special judges appointed under subsection (e) shall be subject to the 
following limitations: 

(1) All parties and counsel appearing before the special judge shall be 
notified that the duly elected or appointed judge is absent, and that a 
practicing attorney is serving as special judge; 

(2) If there is no duly elected or appointed judge available to preside over 
the trial of a contested case, either side shall be entitled to continue the case 
pending the return of a duly elected or appointed judge; 

(3) A special judge shall not preside over a contested cause without a 
consent form signed by all litigants who are present at the beginning of the 
proceeding. The consent form shall be kept on file with the clerk of the court 
as part of the legal record of that cause; and 
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(4) A special judge shall not approve the payment of attorney fees, 
involving an indigent defense claim or any discretionary fees; provided, that 
a special judge may enter a judgment for attorney fees when: 

(A) The exact amount is set by statute; or 

(B) The party to be charged has executed a written agreement calling 
for the payment of attorney fees, and the fees shall be the amount specified 
in the agreement, but in no case more than one-third (4) of the principal 
amount of the debt upon which the suit is brought. 

(g)(1) Subsections (e) and (f) shall not apply where a judge finds it necessary 

to be absent from holding court and appoints as a special judge: 

(A) A duly elected or appointed judge of any other juvenile or general 
sessions court, a trial court judge; or 

(B) A full-time officer of the judicial system under the judge’s supervi- 
sion whose duty it is to perform judicial functions, such as a juvenile 

magistrate, a child support magistrate or clerk and master, who is a 

licensed attorney in good standing with the Tennessee supreme court. The 

judicial officer shall only serve as special judge in matters related to that 
officer’s duties as a judicial officer. 

(2) Notwithstanding subsections (e) and (f), a general sessions or juvenile 
court judge shall have the authority to appoint a special judge as provided in 
subdivision (g)(1). 

(h)(1) Notwithstanding any other law to the contrary, in any county having 

a population of more than eight hundred thousand (800,000), according to 

the 1990 federal census or any subsequent federal census, the county 

governing body of that county may appoint a special substitute judge or 
judges to serve as a judge in the court of general sessions or juvenile court in 
the county in the absence of any one (1) of such elected judge or judges. 

(2) A special substitute judge appointed shall be an attorney licensed to 
practice law by this state and in good standing with the board of professional 
responsibility. 

(3) The compensation for a special substitute judge pursuant to subsec- 
tions (e)-(f) and this subsection (h) shall be fixed by the county governing 
body and shall be paid from any fund appropriated for such purpose by the 
county governing body. 

(i) A general sessions or juvenile judge selected to serve by interchange 
pursuant to subdivision (a)(1) in a court outside the judge’s county of residence 
shall receive reimbursement for travel expenses from the county to which the 
judge travels to serve. Reimbursement shall be assessed in accordance with 
the standard mileage rate, maximum parking fee, maximum lodging credit, 
maximum meals, and incidentals credit set forth in the last published 
comprehensive travel regulations promulgated by the department of finance 
and administration and approved by the attorney general and reporter. Travel 
expenses relative to mileage, parking, meals, and incidentals shall not exceed 
one hundred dollars ($100) per day. A general sessions or juvenile judge 
entitled to reimbursement pursuant to this subsection (i) must submit all 
travel expense claims to the appropriate county official responsible for process- 
ing travel reimbursement. 
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History. 

Acts 1959, ch. 109, § 14; 1968, ch. 533, § 1; 
T.C.A., § 16-1114; Acts 1994, ch. 751, § 1; 1997, 
ch. 473, § 3; 1998, ch. 948, § 1; 2009, ch. 235, 
ple2010, ch. 757, 88 1, 2: 2021, ch: 266. § 1. 


Compiler’s Notes. 

For table of U.S. decennial populations of 
Tennessee counties, see Volume 13 and its 
supplement. 

Acts 2009, ch. 235, § 1 directed the code 
commission to change all references from “child 
support referee” to “child support magistrate” 
and all references from “juvenile referee” to 
“juvenile magistrate” and to include all such 
changes in supplements and replacement vol- 
umes for the Tennessee Code Annotated. 


Amendments. 
The 2021 amendment added (i). 
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Effective Dates. 
Acts 2021, ch. 266, § 2. July 1, 2021. 


Textbooks. 
Tennessee Jurisprudence, 16 Tenn. Juris., 
Judges, § 22. 


Law Reviews. 

The Tennessee Court System — General Ses- 
sions Court (Frederic S. Le Clercq), 8 Mem. St. 
U.DeRey.375: 


Attorney General Opinions. 

Attorneys to sit as “special judges” in Hamil- 
ton county, OAG 96-003, 1996 Tenn. AG LEXIS 
5 (1/16/96). 

Supreme Court has no authority to prohibit 
use of special judges, OAG 96-127, 1996 Tenn. 
AG LEXIS 157 (11/12/96). 


NOTES TO DECISIONS 


Analysis 


. Substantial Compliance. 

. Issuance of Search Warrants. 
. Completion of Duties. 

. Special Judge. 


— PwWONDe 


. Substantial Compliance. 

Where regular judge left signed orders for the 
appointment of a special judge in the clerk’s 
office with the name of the special judge left 
blank and the court designated attorneys who 
were to be appointed and such attorney was 
notified, either by the judge or someone in his 
office and the blank space was filled in with the 
name of the attorney when he assumed office, 
there was a substantial compliance with this 
section. Feagins v. State, 596 S.W.2d 108, 1979 
Tenn. Crim. App. LEXIS 314 (Tenn. Crim. App. 
1979). 


2. Issuance of Search Warrants. 

The “special judge” has the same authority as 
the general sessions judge to issue search war- 
rants. State v. Smith, 867 S.W.2d 348, 1993 
Tenn. Crim. App. LEXIS 254 (Tenn. Crim. App. 
1993). 

Retired judge did not have legal authority as 
a special general sessions judge under T.C.A. 
§ 16-15-209 because the authority of special 
judges attaches only when the active general 
Sessions judge is unavailable; therefore, the 
warrant was void ab initio and the evidence 
had to be suppressed. United States v. Scott, 
260 F.3d 512, 2001 FED App. 235P, 2001 U.S. 
App. LEXIS 16516 (6th Cir. Tenn. 2001). 


3. Completion of Duties. 

Where a general sessions judge resumes ju- 
dicial activities, the judge’s special general ses- 
sions judge replacement loses claim to de facto 
judicial status. United States v. Scott, 69 F. 
Supp. 2d 1018, 1999 U.S. Dist. LEXIS 15564 
(E.D. Tenn. 1999).. 


4, Special Judge. 

Although the judge for defendant’s second 
driving under the influence conviction might 
not have been elected according to the specific 
statutory provisions regarding special judges, 
the judge was a de facto judicial officer whose 
judicial acts were valid and not subject to 
collateral attack. State v. Posey, 99 S.W.3d 141, 
2002 Tenn. Crim. App. LEXIS 727 (Tenn. Crim. 
App. 2002). 

In a termination of parental rights proceed- 
ing, a local attorney was permitted to hear the 
case as a special judge. The trial court did not 
follow the proper procedure for appointing a 
special judge; there was no evidence regarding 
whether the absence of the sitting judge was 
necessary, and the record was inadequate to 
support the attorney’s authority to serve as a 
special judge. State Dep’t of Children’s Servs. v. 
A.M.H., 198 S.W.3d 757, 2006 Tenn. App. 
LEXIS 156 (Tenn. Ct. App. 2006), appeal de- 
nied, In re A. B., — S.W.38d —, 2006 Tenn. 
LEXIS 543 (Tenn. June 5, 2006), appeal denied, 
— §$.W.3d —, 2006 Tenn. LEXIS 537 (Tenn. 
2006). 


16-15-210. Vacancy in office of judge — Filling. 


(a) Except as provided in subsection (b), any vacancy in the office of judge of 
the court of general sessions shall be filled by the county legislative body as 


provided in § 5-1-104. 
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(b)(1) In a multi-county court, the vacancy shall be filled by concurring 
resolutions of the legislative bodies of the affected counties. 

(2) In the event of nonconcurrence, the vacancy shall be filled by resolu- 

tion of the legislative body of the county of residence of the last judge of the 
multi-county court. 
(c)(1) In the event of an interim suspension of a general sessions court or 
juvenile court judge pursuant to § 17-5-306(f), the county legislative body 
shall appoint a temporary replacement to serve until the interim suspension 
is lifted or the office becomes vacant. 

(2) Ina multi-county court, the temporary replacement shall be appointed 
by concurring resolutions of the legislative bodies of the affected counties. In 
the event of nonconcurrence, the temporary replacement shall be appointed 
by resolution of the legislative body of the county of residence of the judge 


who has been suspended. 


History. 
Acts 1959, ch. 109, § 15; T.C.A., § 16-1115; 
Acts 1993, ch. 241, § 7; 1998, ch. 669, § 1. 


Compiler’s Notes. 

This section was declared invalid by the 
supreme court in State ex rel. Winstead v. 
Moody, 596 S.W.2d 811 (Tenn. 1980). See Notes 
to Decisions below. The section has since been 
amended to remove the unconstitutional provi- 
sions. 


Textbooks. 
Tennessee Jurisprudence, 8 Tenn. Juris., 


Counties, § 13; 17 Tenn. Juris., Justices of 
Peace and General Sessions Courts, § 2. 


Law Reviews. 

The Tennessee Court System — General Ses- 
sions Court (Frederic S. Le Clercq), 8 Mem. St. 
U.B) Rey; 375: 


Attorney General Opinions. 

Authority to appoint temporary replacement 
for suspended general sessions judge, OAG 
06-44, 2006 Tenn. AG LEXIS 44 (3/9/06). 


NOTES TO DECISIONS 


1. Constitutionality. 

As the Hamblen County general sessions 
court was a county office, authority to fill va- 
cancies in that office is vested in the county 
legislative body by the 1978 amendment to 


16-15-211. Seminars. 


Tenn. Const., art. VII, § 2, and this section was 
rendered invalid by that amendment. State ex 
rel. Winstead v. Moody, 596 S.W.2d 811, 1980 
Tenn. LEXIS 429 (Tenn. 1980). 


All general sessions court judges shall be required to attend seminars offered 
for the particular benefit of the judges. Guidelines for the seminars, work- 
shops, and training sessions are to be established by the administrative 
director of the courts. Travel and mileage expenses relative to attendance at 
the seminars shall be paid on an individual basis by each general sessions 


court judge. 


History. 
Acts 1982, ch. 945, § 3; 1993, ch. 66, § 24. 
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PART 3 
CLERK 


16-15-301. Clerk of court. 


(a) The clerk of the circuit court of the county shall act as clerk of the court 
of general sessions, and when acting as clerk of the general sessions court shall 
be designated as the clerk of the court of general sessions of that county. 

(b) In addition, the clerk of any special court now established or hereafter 
established, having exactly the same jurisdiction as and no more jurisdiction 
than the circuit court within any part and for a portion of a particular county, 
shall also serve as clerk of the court of general sessions within the venue of the 
special court. 

(c) In any county in which the office of a separate clerk of a court of general 
sessions is created by private act, the clerk shall continue to serve as the clerk 
of the court of general sessions of the county in accordance with the private act. 

(d) Upon written application to the circuit court judge, the clerk of the court 
of general sessions may be authorized and empowered to appoint deputies for 
the sole purpose of issuing process. Upon consideration of the application, the 
circuit court judge shall note the circuit court judge’s approval or disapproval 
by a formal order upon the minutes of the court, and the order shall state the 
reasons why the judge deems this action to be in the public interest. 


History. Law Reviews. 

Acts 1959, ch. 109, § 16; 1961, ch. 329, § 1; The Tennessee Court System — General Ses- 
1963, ch. 345, § 1; T.C.A., § 16-1116. sions Court (Frederic S. Le Clercq), 8 Mem. St. 
T U.L. Rev. 375. 

extbooks. 


Tennessee Jurisprudence, 6 Tenn. Juris., 
Clerks of Court, § 12; 17 Tenn. Juris., Justices 
of Peace and General Sessions Courts, § 2. 


16-15-302. Salaries of court officers in metropolitan government coun- 
ties. 


In counties governed by a metropolitan government as provided in title 7, 
the salaries of court officers of circuit, chancery and general sessions courts 
shall be the same and equal to the salaries of the court officers of the criminal 
courts of those counties. 


History. sions Court (Frederic S. Le Clercq), 8 Mem. St. 
mcts 1971, ch.°201, § 1; 1972,'ch. 710; § 1; .°U.L. Rev..375. 
T.C.A., § 16-1125. 


Law Reviews. 
The Tennessee Court System — General Ses- 


16-15-3038. General sessions court clerk. 


(a) A general sessions court clerk shall: 

(1) Retain, preserve and file away in order, and properly mark for easy 
reference all the papers in civil cases before them, unless returned or 
transmitted, in pursuance of law, to the circuit court upon appeal or 
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otherwise; 

(2) Transmit all the papers relative to the trial of a cause in which an 
appeal has been taken to the circuit court at least five (5) days before the 
term to which the appeal is returnable, unless the appeal is taken within the 
five (5) days, and then on, or by the first day of, the term; 

(3) Transmit copies of such papers in the same way, in cases where only a 
portion of the parties have appealed; 

(4) Return such papers, when an execution has been levied on real estate 
of the defendant, to the circuit court, on or before the second day of the term 
next after the levy; and 

(5) Not issue an alias or pluries execution until the execution previously 
issued is returned, or affidavit made accounting for its absence, and a 
showing that it is unsatisfied. 

(b) A general sessions court clerk shall keep, in a well-bound book, properly 
ruled for that purpose, a docket of all judgments rendered by the court, 
showing in whose favor and against whom each judgment is rendered, the 
names of the parties in full, and the date and amount of the judgment. 

(c)(1) A general sessions court clerk shall also keep, in the same book, an 

execution docket, showing the amount of each execution, in whose favor and 

against whom issued, the date of issuance, to whom delivered, the date of 
return and by whom returned, and the substance of the return, specifying 
particularly whether satisfied in whole or in part. 

(2) The general sessions court clerk shall enter in the execution docket, in 
continuous order, and in distinct columns, with proper date to each act: 

(A) The number of each case; 

(B) The date of trial, and of each continuance, if any; 

(C) The names of the parties in full; 

(D) The amount of the judgment; 

(E) The name of the stayor, if any; 

(F) The name of the officer who returns the warrant; 

(G) The date of the issuance of each execution, and to whom delivered; 

(H) The bill of costs, the items written in words, with the amounts in 
figures; and 

(I) The date of the return of the execution, by whom returned, and the 
substance of the return. 

(d) A substantial compliance with the requirements of this section is 
sufficient to render the proceedings and entries valid for all purposes, so far as 
the parties are concerned, and all persons claiming under them. 

(e) It is a Class C misdemeanor for a clerk to fail to keep the docket of 
judgments rendered and an execution docket, as required by subsections (b) 
and (c). Conviction under this section is grounds for removal under title 8, 
chapter 47. In addition, a person injured by the failure of a general sessions 
court clerk to preserve and keep the clerk’s papers or dockets may recover civil 
damages pursuant to the Tennessee Governmental Tort Liability Act, compiled 
in title 29, chapter 20. 

(f)(1) Any information required to be kept as a public record by a clerk of a 

court of general sessions may be maintained on a computer or removable 

computer storage media in lieu of docket books or other bound books; 
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provided, that the following standards are met: 

(A) The information is available for public inspection, unless it is a 
confidential record according to law; 

(B) Due care is taken to maintain the information as a public record 
during the time required by law for retention; 

(C) All daily data generated and stored within the computer system 
shall be copied to computer storage media daily, and the newly created 
computer storage media more than one (1) week old shall be stored at a 
location other than at the building where the original is maintained; and 

(D) The clerk can provide a paper copy of the information when needed 
or when requested by a member of the public. 

(2) Nothing in subdivision (f)(1) shall be construed as requiring the clerk 
to sell the media upon which the information is stored or maintained. 
(g)(1) As used in this subsection (g): 

(A) “Adjudication as a mental defective or adjudicated as a mental 
defective” means: 

(i) A determination by a court in this state that a person, as a result 
of marked subnormal intelligence, mental illness, incompetency, condi- 
tion or disease: 

(a) Is a danger to such person or to others; or 
(b) Lacks the ability to contract or manage such person’s own 
affairs due to mental defect; 

(ii) A finding of insanity by a court in a criminal proceeding; or 

Gi) A finding that a person is incompetent to stand trial or is found 
not guilty by reason of insanity pursuant to §§ 50a and 72b of the 
Uniform Code of Military Justice (10 U.S.C. §§ 850a, 876b); 

(B) “Judicial commitment to a mental institution” means a judicially 
ordered involuntary admission to a private or state hospital or treatment 
resource in proceedings conducted pursuant to title 33, chapter 6 or 7; 

(C) “Mental institution” means a mental health facility, mental hospi- 
tal, sanitarium, psychiatric facility and any other facility that provides 
diagnoses by a licensed professional of mental retardation or mental 
illness, including, but not limited to, a psychiatric ward in a general 
hospital; 

(D) “Treatment resource” means any public or private facility, service or 
program providing treatment or rehabilitation services for mental illness 
or serious emotional disturbance, including, but not limited to, detoxifica- 
tion centers, hospitals, community mental health centers, clinics or 
programs, halfway houses and rehabilitation centers. 

(2) In addition to the duties prescribed in this part, the clerks of the 
general sessions courts wherein commitments to a mental institution are 
ordered pursuant to title 33, chapter 6 or 7 or persons are adjudicated as a 
mental defective shall collect and report as soon as practicable, but no later 
than the third business day following the date of such an order or adjudica- 
tion, information described in subsection (c) regarding individuals who have 
been adjudicated as a mental defective or judicially committed to a mental 
institution after a finding of probable cause pursuant to § 33-6-422 for the 
purposes of complying with the NICS Improvement Amendments Act of 
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2007, P.L. 110-180. 

(3) The following information shall be collected and reported to the federal 
bureau of investigation-NICS Index and the department of safety, pursuant 
to subdivision (g)(2): 

(A) Complete name and all aliases of the individual judicially commit- 
ted or adjudicated as a mental defective, including, but not limited to, any 
names that the individual may have had or currently has by reason of 
marriage or otherwise; 

(B) Case or docket number of the judicial commitment or the adjudica- 
tion as a mental defective; 

(C) Date judicial commitment ordered or adjudication as a mental 
defective was made; 

(D) Private or state hospital or treatment resource to which the 
individual was judicially committed; 

(EF) Date of birth of the individual judicially committed or adjudicated 
as a mental defective, if such information has been provided to the clerk; 

(F) Race and sex of the individual judicially committed or adjudicated 
as a mental defective; and 

(G) Social security number of the individual judicially committed or 
adjudicated as a mental defective if available. 

(4) The information in subdivisions (g)(3)(A)-(G), the confidentiality of 
which is protected by other statutes or regulations, shall be maintained as 
confidential and not subject to public inspection pursuant to such statutes or 
regulations, except for such use as may be necessary in the conduct of any 
proceeding pursuant to §§ 38-6-109, 39-17-1316, and 39-17-1352 — 39-17- 
1354. : 


History. Penalty for Class C misdemeanor, § 40-35- 
Acts 1993, ch. 241, § 8; 2009, ch. 578, § 3; 111. 
2013, ch. 300, § 5; 2019, ch. 262, §§ 3, 4. 


Cross-References. 
Confidentiality of public records, § 10-7-504. 


16-15-304. Dockets. 


Separate dockets shall be kept in the court for civil and criminal cases. Upon 
the civil docket shall be entered the style of each case, the names of the 
attorneys for the parties, the date of issuance of the warrant and process, the 
name of the officer to whom delivered, the return of the process, in brief form 
the action of the court both interlocutory and final, orders, judgments, 
executions, garnishments, list of fees of the court, of the sheriff, the sheriffs 
deputies, constables, game wardens, state highway patrol officers and other 
officers for their services, fees of witnesses for attendance and credits for 
payments upon judgments and upon costs. All cases shall be indexed. 


History. sions Court (Frederic S. Le Clercq), 8 Mem. St. 
Acts 1959, ch: 109, § 8; T.C:A., § 16-1123; “UL. Rev. 375. 
Acts 1993, ch. 241, § 21; T.C.A., § 16-15-704. 


Law Reviews. 
The Tennessee Court System — General Ses- 
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PART 4 
POWERS AND DUTIES 


16-15-401. General powers. 


(a) Each general sessions court judge is vested with power to: 

(1) Grant writs of attachment, returnable to the circuit court, in the same 
manner and to the same extent as the circuit judge; 

(2) Enter up judgment by confession of a defendant to any amount within 
the judge’s jurisdiction in the particular case; 

(3) Issue an execution in the judge’s county upon a certified execution 
from another county; 

(4) Issue a subpoena for witnesses, in any matter to be tried before the 
judge, to the judge’s own or an adjoining county; 

(5) Issue scire facias to revive judgments against the personal represen- 
tatives and heirs of deceased parties, to any county in the state; 

(6) Issue alias and pluries executions whenever necessary; 

(7) Issue counterpart writs to any county in the state for the principal 
maker of any bill, bond, or note, at the instance of the surety or endorser who 
is sued thereon; and 

(8) Punish persons disturbing them in the discharge of their official 
duties. 

(b) Judges of general sessions courts have the same authority as circuit 
court judges or chancellors to grant fiats for writs of injunction, attachments 
and other extraordinary process. They also have the same jurisdiction relative 
to the suspension and revocation of sentences imposed by them as that 
conferred upon all trial judges by title 40, chapter 29. 

(c) The judges of courts of general sessions of counties of the third class, as 
defined in [former] § 16-15-204 [repealed], having a population of not less than 
forty-seven thousand eight hundred fifty (47,850) nor more than forty-seven 
thousand eight hundred seventy-five (47,875), according to the 1970 federal 
census or any subsequent federal census, in addition to the jurisdiction and 
powers conferred elsewhere in this chapter, have the authority to sit by 
interchange for the county judge in nonsupport, probate, juvenile and lunacy 
proceedings. 


History. Compiler’s Notes. 

Code 1858, § 4125 (deriv. Acts 1794, ch. 1, Former § 16-15-204, referred to in this sec- 
§ 19; 1801, ch. 7, § 4; 1805, ch. 66, §§ 4, 6; tion, was repealed by Acts 1993, ch. 241, § 2. 
1837-1838, ch. 102, § 1; 1843-1844, ch. 112, For table of U.S. decennial populations of 
§ 1; 1847-1848, ch. 55, § 15; 1849-1850, ch. Tennessee counties, see Volume 13 and its 
103, § 1; 1851-1852, ch. 181, § 3); Shan., Supplement. 
§ 5937; Code 1932, § 10138; Acts 1959, ch.109, (Cyos5-References. 
§ 2; 1961, ch. 138, § 1; 1965, ch. 114, § 1; 1967, Compensation and qualifications of judges, 
ch. 276, § 1; 1968, ch. 635, § 2; 1969, ch. 44, jurisdiction, title 16, ch. 15, part 50. 
§ 2; 1973, ch. 88, § 2; 1973, ch. 355, § 2; 1974, Power to grant certiorari and supersedeas, 
ch. 432, § 2; impl. am. 1979, ch. 68, §§ 2, 3; § 27-8-105. 
modified; T.C.A., § 19-202; T.C.A. (orig. ed.), Process to other counties, §§ 20-2-107, 20-2- 
§ 16-1104; Acts 1993, ch. 241, § 9. 108. 
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Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), § 7.12. 

Tennessee Jurisprudence, 17 Tenn. Juris., 
Justices of Peace and General Sessions Courts, 
§§ 13, 21, 35; 25 Tenn. Juris., Weapons, § 7. 


Law Reviews. 
The Tennessee Court System (Frederic S. Le 
Clercq), 8 Mem. St. U.L. Rev. 189. 
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Attorney General Opinions. 

A general sessions court that revokes a de- 
fendant’s probation has authority under T.C.A. 
§ 40-35-308(c) to extend the probationary pe- 
riod for up to two years. OAG 15-79, 2015 Tenn. 
AG LEXIS 80 (12/15/2015). 


NOTES TO DECISIONS 


Analysis 


1. Attachments — Issuing. 
2. Contempt. 


1. Attachments — Issuing. 

Justices (now general sessions court judges) 
have the power to issue attachments return- 
able to the circuit court, even in cases for 
amounts beyond their jurisdiction. Galbraith v. 


16-15-402. General duties. 


McFarland, 43 Tenn. 267, 1866 Tenn. LEXIS 50 
(1866). See Gardner v. Swift & Co., 113 Tenn. 1, 
80 S.W. 764, 1904 Tenn. LEXIS 1 (1904). 


2. Contempt. 

A city judge is authorized to punish for con- 
tempt. State ex rel. May v. Krichbaum, 152 
Tenn. 416, 278 S.W. 54, 1925 Tenn. LEXIS 85 
(1925). 


It is the duty of a general sessions court judge: 
(1) To return all marriage licenses under which the judge has solemnized 
the rites of matrimony to the office of the county clerk within thirty (30) days; 
(2) To deliver over, in case of resignation, removal, or expiration of the 
judge’s term of office, all the judge’s official books and papers, according to 


law; and 


(3) Not to sign a warrant or summons or any other leading process, 
attachment or document until written out in full. 


History. 

Code 1858, § 4126 (deriv. Acts 1805, ch. 66, 
§ 1; 1809 (Sept.), ch. 63, § 2; 1829, ch. 125, § 1; 
1835-1836, ch. 17, §§ 7, 13-15); Acts 1889, ch. 
251, §§ 1, 2; Shan., § 5938; mod. Code 1932, 
§ 10139; impl. am. Acts 1978, ch. 934, §§ 22, 
36; impl. am. Acts 1979, ch. 68, §§ 2, 3; T.C.A. 
(orig. ed.), § 19-203; Acts 1993, ch. 241, §§ 10, 
1 


Textbooks. 

Tennessee Jurisprudence, 17 Tenn. Juris., 
Justices of Peace and General Sessions Courts, 
§§ 9, 26, 32. 


Law Reviews. 

General Sessions Courts: Origin and Recent 
Legislation (Paul M. Bryan and Isadore B. 
Baer), 24 Tenn. L. Rev. 667. 


NOTES TO DECISIONS 


Analysis 


. Execution. 

—Alias or Pluries. 

—Use Second Time. 

—Real Estate Levy. 

—Lost Summons. 

Warrant or Summons. 

. —Interchangeable Use. 

—Signature and Endorsement of Warrant. 
. —Evidence as to Issuance of Warrant. 


(OID OTR Co 


1. Execution. 


2. —Alias or Pluries. 

A justice of the peace (now general sessions 
court judges) cannot issue an alias or pluries 
execution until the execution previously issued 
is returned, or affidavit filed accounting for its 
absence, and showing that it is unsatisfied. 
Rowland v. Quarles, 20 Tenn. App. 470, 100 
S.W.2d 991, 1936 Tenn. App. LEXIS 38 (Tenn. 
Ct. App. 1936). 
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3. —Use Second Time. 

Where on the day execution was issued the 
officer summoned the garnishee, without at- 
tempting to find personal property of the debtor 
but would have found no personal property if he 
had looked, made sufficient response on the 
back of the execution but did not return it to the 
justice (now general sessions court) and then 
again summoned the garnishee by use of the 
same execution within the 30-day limit and 
again made response and this time returned it 
to the justice the second garnishment was 
valid. Rowland v. Quarles, 20 Tenn. App. 470, 
100 S.W.2d 991, 19386 Tenn. App. LEXIS 38 
(Tenn. Ct. App. 19386). 


4. —Real Estate Levy. 

The purpose of Acts 1899, ch. 39, providing 
that whenever any execution, issued by a jus- 
tice of the peace (now general sessions court), is 
levied on real estate, the title to the real estate 
shall not be affected as to third parties, unless 
the execution or the papers in the case are filed 
in the circuit court within 10 days after the 
levy, is to give third parties notice of the lien of 
the execution, and is for the protection of third 
parties. Baker Watkins Supply Co. v. Fowlkes, 
129 Tenn. 6638, 168 S.W. 153, 1914 Tenn. LEXIS 
157 (1914). 


5. —Lost Summons. 

An execution issued by a justice of the peace 
(now general sessions court) was not rendered 
invalid by the fact that at the date of its 
issuance the original summons was lost, and no 
steps had then been taken to supply it; Shan- 
non’s Code, § 4800 (§ 19-604) (now § 16-15- 
803), providing that when the docket book and 
the original papers are destroyed, the justice of 
the peace may supply them, and issue execu- 
tion as though they had not been destroyed, not 
being applicable, since it outlines the practice 
where all the papers and docket books are lost, 
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and not where the summons alone is lost. 
Baker Watkins Supply Co. v. Fowlkes, 129 
Tenn. 663, 168 S.W. 153, 1914 Tenn. LEXIS 157 
(1914). 


6. Warrant or Summons. 


7. —Interchangeable Use. 

Contention that suing out of warrants before 
justice of peace (now general sessions court) 
could not be considered commencement of an 
action had no merit in view of fact that words 
“warrant” and “summons,” as applicable to pro- 
ceedings before justices of peace, are used in- 
terchangeably both in decisions and statutes. 
Galbraith v. Kirby, 21 Tenn. App. 303, 109 
S.W.2d 1168, 1937 Tenn. App. LEXIS 35 (Tenn. 
Ct. App. 1937). 


8. —Signature and Endorsement of War- 
rant. 

A warrant unsigned by a justice of the peace 
(now general sessions judge) is a nullity, and all 
proceedings under it are void, unless the objec- 
tion be in some manner waived by the party. It 
is the duty of the justice issuing a warrant not 
only to sign it himself, but to endorse on the 
back of it the date of its issuance, which be- 
comes an important matter under the plea of 
the statute of limitations. Smith v. Kirkwood, 3 
Shan. 650 (1875). 


9. —Evidence as to Issuance of Warrant. 

Oral evidence is admissible to prove that a 
justice’s (now general sessions judge’s) warrant 
was forged or fraudulent, as well as to show 
that it is genuine. On a plea of the statute of 
limitations, the defendant is entitled to prove, 
by oral evidence, when the suit was, in fact, 
commenced, especially when the date of the 
issuance of the warrant is not given. Smith v. 
Kirkwood, 3 Shan. 650 (1875). See Osborne v. 
State, 17 Tenn. 488, 1836 Tenn. LEXIS 92 
(1836). 


16-15-403. Conservator of peace — Oaths. 


Every general sessions court judge is a conservator of the peace in the county 
in which the judge serves, and has authority to administer oaths when 
required by law, unless the power is expressly entrusted to some other officer, 
and to exercise such other powers as are conferred upon the general sessions 


court judge by law. 


History. 

Code 1858, § 343; Shan., § 4382; Code 19382, 
§ 679; impl. am. Acts 1979, ch. 68, §§ 2, 3; 
T.C.A. (orig. ed.), § 19-201. 


Textbooks. 

Tennessee Jurisprudence, 3 Tenn. Juris., At- 
tachment and Garnishment, § 28; 17 Tenn. 
Juris., Justices of Peace and General Sessions 
Courts, § 9. 


Law Reviews. 
The Tennessee Court System — The County 
Court, 8 Mem. St. U.L. Rev. 419. 


Attorney General Opinions. 

General authority of judges of general ses- 
sions to administer oaths is not limited by 
T.C.A. §§ 8-18-107, 8-18-109(b) or 17-1-105, 
OAG 03-043, 2003 Tenn. AG LEXIS 48 
(4/15/03). 
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NOTES TO DECISIONS 


Analysis 


1. Pauper Oath for Suit in Circuit Court. 
2. Oath to Affidavit in Support of Writ of At- 
tachment. 


1. Pauper Oath for Suit in Circuit Court. 

The pauper oath in lieu of a prosecution bond 
for costs and ancillary attachment in a suit 
instituted in the circuit court may be taken 
before a justice of the peace (now general ses- 
sions court judge) of the county. Phipps v. Bur- 
nett, 96 Tenn. 175, 33 S.W. 925, 1895 Tenn. 
LEXIS 22 (1896); Fawcett v. Chicago, S. L. & N. 
O. R. Co., 118 Tenn. 246, 81 S.W. 839, 1904 
Tenn. LEXIS 21 (1904). 


2. Oath to Affidavit in Support of Writ of 
Attachment. 

Where suit against nonresident was by origi- 
nal attachment in circuit court for damages for 
tort committed by defendant, court properly 
sustained defendant’s motion to quash the at- 
tachment and dismiss the suit, because the 
affidavit in support of the writ of attachment 
was verified by oath attested by notary public 
instead of by the clerk who issued the writ. 
Notary public has same power as justices (now 
general sessions court judges) to administer 
oaths; and justices have no such power where 
that power is “expressly entrusted to some 
other officer.” Campbell v. Brady, 158 Tenn. 98, 
11 S.W.2d 687, 1928 Tenn. LEXIS 128 (1928). 


16-15-404. Hearing causes at any time. 


Each general sessions court judge is authorized to try any cause that may be 
brought before the judge at any time and at any place within the county, unless 
expressly prohibited by some positive provision of this code. 


History. 

Code 1858, § 4128 (deriv. Acts 1835-1836, ch. 
17, § 3); Shan., § 5940; Code 1932, § 10141; 
T.C.A. (orig. ed.), § 19-205. 


Textbooks. 
Tennessee Jurisprudence, 17 Tenn. Juris., 


Justices of Peace and General Sessions Courts, 
§§513, 24. 

Tennessee Criminal Practice and Procedure 
(Raybin), § 7.1. 


NOTES TO DECISIONS 


Analysis 


1. Sunday Court. 
2. —Search Warrant — Sunday Issuance. 


1. Sunday Court. 

The language of this section is, perhaps, 
sufficiently broad to enable a justice of the 
peace (now general sessions court) to try a case 
on Sunday, at least a criminal case. It may be 
that the preservation of the public peace would 


sometimes require a justice of the peace to try 
and commit persons brought before him on 
Sunday. Moss v. State, 131 Tenn. 94, 173 S.W. 
859, 1914 Tenn. LEXIS 90, L.R.A. (n:s.) 
1915D361 (1914). 


2. —Search Warrant — Sunday Issuance. 
A search warrant is criminal process issuable 

on Sunday. Seals v. State, 157 Tenn. 538, 11 

S.W.2d 879, 1928 Tenn. LEXIS 218 (1928). 


16-15-405. Relief from firearm disabilities imposed on persons adjudi- 
cated as mental defective or judicially, committed to men- 


tal institution. 


(a) A person who is subject to 18 U.S.C. § 922(d)(4) and (g)(4) because the 
person has been adjudicated as a mental defective or judicially committed to a 
mental institution, as defined in § 16-15-3038, may petition the general 
sessions court that entered the judicial commitment or adjudication order for 
relief from the firearm disabilities imposed by the adjudication or judicial 
commitment; provided, that the person may not petition the court until three 
(3) years from the date of release from commitment or the date of the 
adjudication order, whichever is later. 


ee 
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(b) A copy of the petition for relief shall also be served on the district 
attorney general of the judicial district in which the original judicial commit- 
ment or adjudication occurred. The district attorney general may appear, 
support, object to, or present evidence relevant to the relief sought by the 
petitioner. 

(c) The court shall receive and consider evidence in an open proceeding, 
including evidence offered by the petitioner, concerning: 

(1) The circumstances that led to the imposition of the firearms disability 

under 18 U.S.C. § 922(d)(4) and (g)(4); 

(2) The petitioner’s mental health records; 

(3) The petitioner’s criminal history; 

(4) The petitioner’s reputation; and 

(5) Changes in the petitioner’s condition or circumstances relevant to the 
relief sought. 

(d) The court shall grant the petition for relief if it finds by a preponderance 
of the evidence and enters into the record the following: 

(1) The petitioner is no longer likely to act in a manner that is dangerous 
to public safety; and 
(2) Granting the relief would not be contrary to the public interest. 

(e) A record of the proceedings, to be provided by the petitioner, shall be 
made by a certified court reporter or by court-approved electronic means. 

(f) The petitioner may appeal a final order denying the requested relief, and 
the review on appeal, if granted, shall be de novo. 

(g) A person may file a petition for relief under this section no more than 
once every two (2) years. 

(h) Relief from a firearm disability granted under this section has no effect 
on the loss of civil rights, including firearm rights, for any reason other than 
the particular adjudication as a mental defective or judicial commitment to a 
mental institution from which relief is granted. 

(i) When the court issues an order granting a petition of relief under 
subsection (d), the court clerk shall, as soon as practicable but no later than 
thirty (30) days after issuance, forward a copy of the order to the Tennessee 
bureau of investigation (TBI). The TBI, upon receipt of the order, shall: 

(1) Immediately forward a copy of the order to the department of safety; 

(2) Update the National Instant Criminal Background Check System 
database and transmit the corrected records to the federal bureau of 
investigation; and 

(3) Remove and destroy all records relating to the petition for relief from 
any database over which the TBI exercises control. 

(j) The TBI and the department of safety shall not use or permit the use of 
the records or information obtained or retained pursuant to this section for any 
purpose not specified in this section. 


History. 4134 (deriv. Acts 1835-1836, ch. 17, § 7); Shan., 
Acts 2015, ch. 459, § 3. §§ 5941-5946; Code 1932, §§ 10142-10147; 
Compiler’s Notes. T.C.A. (orig. ed.), §§ 19-206 — 19-209; Acts 


Former § 16-15-405 (Code 1858, §§ 4129- 1984, ch. 772, § 1; 1989, ch. 591, § 113), con- 
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cerning dockets to be kept by general sessions 
court judges, was repealed by Acts 1993, ch. 
241, § 12: 


16-15-406. Rules of court. 


Judges of the courts of general sessions shall adopt such rules as may be 
necessary to expedite the trial and disposal of cases. 


History. Attorney General Opinions. 

Acts 1959, ch. 109, § 7; T-C.A., § 16-1120. County courthouse security and dress rules. 

, OAG 12-107, 2012 Tenn. AG LEXIS 111 

Law Reviews. (11/26/12) 

The Tennessee Court System — General Ses- i 
sions Court (Frederic S. Le Clercq), 8 Mem. St. 
U.L. Rev. 375. 

PART 5 
JURISDICTION 


16-15-501. General jurisdiction. 


(a) The court of general sessions is vested with all of the jurisdiction and 
shall exercise the authority formerly conferred by law upon justices of the 
peace in civil and criminal cases, suits and actions. The jurisdiction, power and 
authority of the court shall be coextensive with the county. 

(b)(1) Notwithstanding any law to the contrary, judges of courts of general 
sessions have jurisdiction to try and dispose of violations of municipal 
ordinances where the sheriff of the county is acting under the authority of 
8§ 8-8-201 and 12-9-104; provided, that a certified copy of the ordinances of 
the municipality have been filed with the court. Judges of courts of general 
sessions shall direct the clerk of the court that all fines collected shall be paid 
over to the municipality and all court costs collected shall be paid and 
accounted for according to [former] § 16-15-703(d) [repealed], to help ad- 
minister the cost of enforcement; provided, that reasonable costs have been 
set by ordinance of the municipality. 

(2) The judges of courts of general sessions of counties having a popula- 
tion of not less than fourteen thousand six hundred fifty (14,650) nor more 
than fourteen thousand six hundred seventy (14,670), according to the 1960 
federal census or any subsequent federal census, have, in addition to the 
jurisdiction and powers conferred above, concurrent jurisdiction with the 
circuit court judge and chancellor in that county or counties in workers’ 
compensation cases, divorce cases and those powers specifically conferred 
upon both those courts of record under § 29-31-101. ° 

(3) The judges of courts of general sessions of counties having a popula- 
tion of not less than nine thousand two hundred thirty (9,230) nor more than 
nine thousand two hundred fifty (9,250), according to the 1960 federal 
census or any subsequent federal census, have, in addition to the jurisdiction 
and powers conferred above, concurrent jurisdiction with the circuit judge 
and chancellor in that county or counties in divorce cases. 

(4) Judges of courts of general sessions in any county having a population 
of not less than seventy-seven thousand seven hundred (77,700) nor more 
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than seventy-seven thousand eight hundred (77,800), according to the 1980 
federal census or any subsequent federal census, in addition to the jurisdic- 
tion and powers conferred above, have concurrent jurisdiction with the 
circuit judge and chancellor in that county in domestic relations cases. 
(c)(1) All courts of general sessions in this state created by private act have 
the powers and jurisdiction conferred by this chapter and §§ 18-4-201 — 
18-4-203, 20-12-1438, 27-5-108, 40-1-109, 40-4-117 and [former] 40-4-118 
[repealed], and in addition, have such further powers and jurisdiction as 
may be conferred by the private act creating that court. It is not the intention 
of this chapter to divest any court of general sessions of any jurisdiction 
conferred by any private act. 

(2) This chapter shall not diminish the powers, jurisdiction or provisions 

governing the operation of any court of general sessions created by private 
act. It is the intent of the general assembly that each court of general 
sessions of this state has all the powers and jurisdiction granted by the 
public acts and applicable private acts. 
(d)(1) The jurisdiction of courts of general sessions, where they have been 
created, shall extend to the sum of twenty-five thousand dollars ($25,000) in 
all civil cases, both law and equity; provided, that this section shall not apply 
to cases of forcible entry and detainer, in which the court shall have 
unlimited original jurisdiction; and provided further, that this section shall 
not apply to actions to recover personal property, in which the court shall 
have unlimited original jurisdiction, including jurisdiction to award an 
alternative money judgment; and general sessions judges shall have juris- 
diction to issue restraining orders and to enforce the penalty provisions for 
violation of those restraining orders. 

(2) For the purpose of calculating whether a judgment entered by a court 
of general sessions is within or exceeds the monetary jurisdictional limits 
established for the courts by subdivision (d)(1), the following amounts shall 
not be included: 

(A) Any amount awarded for attorney fees; 
(B) Any court costs assessed by the court; and 
(C) Any discretionary costs assessed by the court. 


History. 

Code 1858, § 4123 (deriv. Acts 1827, ch. 51, 
§ 1; 1841-1842, ch. 186, § 1; 1849-1850, ch. 
269, § 1; 1853-1854, ch. 58, §§ 1, 2; 1857-1858, 
ch. 56, § 3; 1857-1858, ch. 62, § 1); Acts 1865- 
1866, ch. 51, § 1; 1875, ch. 11, §§ 1-3; Shan., 
§ 5935; mod. Code 1932, § 10136; Acts 1853, 
mao, 6 1; 1959, ch. 109, §§ 2, 22: 1961. ch. 
138, § 1; 1965, ch. 114, § 1; 1967, ch. 276, § 1; 
1968, ch. 635, § 2; 1969, ch. 44, § 2; 1969, ch. 
fo, ) 1:.1970, ch. 341, § 1; 1973, ch. 88, §. 2; 
a,c, g00,.8 2; 197d, ch, o05,.8 -10;. 1974, ch, 
432,§ 2; 1974, ch. 659, § 1; 1977, ch. 295, §§ 1, 
2; 1978, ch. 560, § 1; 1979, ch. 68, § 2; impl. 
am. Acts 1979, ch. 68, § 3; T.C.A. (orig. ed.), 
§§ 16-1104, 16-1124, 19-301; Acts 1981, ch. 
289, § 4; 1982, ch. 655, §§ 1-3; 1982, ch. 930, 
§ 3; 1982, ch. 945,§ 2; 1983, ch. 231, § 1; 1988, 
ch. 283, §§ 1, 2; 1985, ch. 368, § 1; 1986, ch. 


698, § 3; 1988, ch. 698, § 10; 1993, ch. 241, 
8§ 13-15; 1997, ch. 472, §§ 1-3; 1999, ch. 259, 
§ 1; 2000, ch. 743, § 1; 2000, ch. 764, § 1; 2006, 
ch. 722, § 1. 


Compiler’s Notes. 

Section 1 of Acts 1968, ch. 635, amended Acts 
1965, ch. 114 by providing for local approval 
and § 2 of Acts 1968, ch. 635 validated Acts 
1965, ch. 114. Acts 1968, ch. 635 has been 
approved by the local governing body. 

Section 1 of Acts 1969, ch. 44 amended Acts 
1967, ch. 276 by providing for local approval 
and § 2 of Acts 1969, ch. 44 validated Acts 
1967, ch. 276. Acts 1969, ch. 44 has been 
approved by a local governing body. 

Section 1 of Acts 1972, ch. 664 provided that 
in counties with a population of not less than 
47,750 and not more than 49,750, the judges of 
general session courts shall be authorized to sit 
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by interchange with any circuit, criminal or any 
other court of general jurisdiction provided that 
they have the proper qualifications. 

Acts 1986, ch. 698, § 5 provided that “all 
existing agreements between municipalities 
and county sheriffs, courts of general sessions, 
and governing bodies of counties for the en- 
forcement of municipal ordinances are ratified 
and validated.” 

Former § 16-15-7083, referred to in this sec- 
tion, was repealed by Acts 1993, ch. 241, § 20. 

Former § 40-4-118, referred to in this sec- 
tion, was repealed by Acts 1993, ch. 241, § 64. 

Acts 2000, ch. 748, § 2 provided that the 
addition of (d)(2)(B) shall have no effect unless 
it is approved by a two-thirds (24) vote of the 
county legislative body. Its approval or non- 
approval shall be proclaimed by the presiding 
officer of the county legislative body and certi- 
fied to the secretary of state. The amendment 
was approved June 19, 2000. 

For table of U.S. decennial populations of 
Tennessee counties, see Volume 13 and its 
supplement. 


Cross-References. 

Compensation and qualifications of judges, 
jurisdiction, title 16, ch. 15, part 50. 

General sessions court actions recommenced 
in circuit or chancery court, § 28-1-105. 

General sessions court counterclaim, cross- 
claim, or third party complaint recommenced in 
circuit or chancery court, §§ 28-1-114, 47-2- 
Spay 

General sessions court judge acting as city 
judge, § 6-4-301. . 

Jurisdiction under Tennessee Governmental 
Tort Liability Act, §§ 29-20-305, 29-20-307. 


Textbooks. 
Tennessee Jurisprudence, 1 Tenn. Juris., 
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Amendments, § 9; 13 Tenn. Juris., Fires, § 7; 
13 Tenn. Juris., Forcible Entry and Detainer, 
§ 13; 17 Tenn. Juris., Jurisdiction, §§ 6, 22, 25; 
17 Tenn. Juris., Justices of Peace and General 
Sessions Courts, §§ 2-19, 21; 19 Tenn. Juris., 
Municipal, State and County Securities, § 8; 25 
Tenn. Juris., Weapons, § 7. 


Law Reviews. 

Alternative Dispute Resolution in the Per- 
sonal Injury Forum (William P. Zdancewicz), 26 
U. Mem. L. Rev. 1169 (1996). 

The Tennessee Court System — General Ses- 
sions Court (Frederic S. Le Clercq), 8 Mem. St. 
U.L. Rev. 375. 


Attorney General Opinions. 

Concurrent jurisdiction, OAG 89-25, 1989 
Tenn. AG LEXIS 133 (2/16/89). 

Lewis County court has no concurrent di- 
vorce jurisdiction, OAG 96-114, 1996 Tenn. AG 
LEXIS 139 (9/5/96). 

Appeals from: grant or denial of order of 
protection, OAG 98-043, 1998 Tenn. AG LEXIS 
43 (2/17/98). 

The Gibson County General Sessions Court 
has countywide jurisdiction to try and dispose 
of all misdemeanor cases, regardless of the 
location of the offense in the county; thus, the 
Gibson County General Sessions Court, sitting 
in two parts with one judge, is not subject to the 
same jurisdictional limits as the Law Court of 
Humboldt, OAG 00-108, 2000 Tenn. AG LEXIS 
110 (6/12/00). 

In some cases, the general sessions courts 
have jurisdiction for enforcement of a child 
curfew law against a parent, OAG 00-158, 2000 
Tenn. AG LEXIS 161 (10/17/00). 

The term “General Sessions Court” cannot 
accurately refer to a city court, OAG 01-160, 
2001 Tenn. AG LEXIS 170 (10/25/01). 


NOTES TO DECISIONS 


Analysis 


. Constitutionality. 

. Power and Authority of Judges. 

. Qualifications of Judge. 

. Revocation of Suspended Sentence. 
. Judge Not Required to Be Attorney. 
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. Constitutionality. 

Although under Tennessee statutory law, a 
justice of the peace (now judge of the court of 
general sessions) has the power to issue crimi- 
nal warrants returnable to the general sessions 
court, as a matter of state and federal constitu- 
tional law, he does not have such power, since 
under § 8-21-401(a)(1)(c) (repealed) a justice of 
the peace receives a fee “for issuing a state’s 
warrant with affidavit” and therefore cannot be 
neutral and detached in issuing such warrant 
in violation of U.S. Const., amend. 14 and Tenn. 


Const., art. I, § 8. In re Dender, 571 S.W.2d 
491, 1978 Tenn. LEXIS 647 (Tenn. 1978). 


2. Power and Authority of Judges. 

Judges of court of general sessions have the 
same jurisdiction as trial judges and the power 
and authority of the judge is reviewable to the 
supreme court, as in other criminal cases under 
former § 40-2907 (repealed). Moss v. State, 584 
S.W.2d 220, 1978 Tenn. Crim. App. LEXIS 364 
(Tenn. Crim. App. 1978). 

While a general sessions court may hear 
suits in equity pursuant to Tenn. Code Ann. 
§ 16-15-501, the section does not confer upon 
the court the extraordinary jurisdiction of a 
chancellor. Riden v. Snider, 832 S.W.2d 341, 
1991 Tenn. App. LEXIS 901 (Tenn. Ct. App. 
1991), appeal denied, 1992 Tenn. LEXIS 299 
(Tenn. Mar. 30, 1992). 

Following the expiration of the automatic 
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stay of the chancery court’s April 16, 2017 
judgment, appellant failed to obtain a stay 
pending appeal and thus the judgment became 
enforceable on May 15, 2017 and remained 
enforceable when appellee sought to enforce the 
judgment by filing a detainer summons in the 
general sessions court and when appellant ap- 
pealed to the circuit court. The trial court had 
subject matter jurisdiction to adjudicate this 
detainer action. Bottorff v. Sears, — S.W.3d —, 
2019 Tenn. App. LEXIS 259 (Tenn. Ct. App. 
May 23, 2019), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 477 (Tenn. Sept. 19, 2019). 


3. Qualifications of Judge. 

There is no mandatory general law prescrib- 
ing requisite qualifications of judges of general 
sessions courts. Crawford v. Gilpatrick, 646 
S.W.2d 433, 1983 Tenn. LEXIS 608 (Tenn. 
1983). 
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4, Revocation of Suspended Sentence. 

Appellant has the right to appeal the revoca- 
tion of his suspended sentence as in other 
criminal cases. Moss v. State, 584 S.W.2d 220, 
1978 Tenn. Crim. App. LEXIS 364 (Tenn. Crim. 
App. 1978). 


5. Judge Not Required to Be Attorney. 

Any additional jurisdiction subsection (c) 
might confer upon the general sessions court of 
Cocke County does not clothe that court with 
jurisdiction and powers over and beyond that 
which is generally conferred upon general ses- 
sions courts, so as to require the judge of such 
court to be an attorney. State ex rel. Swann v. 
Freshour, 219 Tenn. 482, 410 S.W.2d 885, 1967 
Tenn. LEXIS 451 (1967), rev’d, Dyke v. Taylor 
Implement Mfg. Co., 391 U.S. 216, 88 S. Ct. 
1472, 20 L. Ed. 2d 538, 1968 U.S. LEXIS 1632 
(1968). 


DECISIONS UNDER PRIOR LAW 


Analysis 


. Appeal and Review. 

. Jurisdictional Amount. 

. —Reduction of Demand. 

—Sum of Different Causes. 

. —Raising Question of Jurisdiction. 
—Judgment Exceeding Jurisdiction. 
—Proceedings in Circuit Court. 
—Removal to Federal Court. 

Jury Trial — Security for Appeal. 


Pr COON AH wr 


. Appeal and Review. 

If it is manifest from the papers or judgment 
that the justice had no jurisdiction, the appel- 
late court will, on appeal, dismiss the cause, 
although no motion to dismiss was made in the 
court below. Harris v. David Hadden & Co., 75 
Tenn. 214, 1881 Tenn. LEXIS 98 (1881); White 
v. Buchanan, 46 Tenn. 32, 1868 Tenn. LEXIS 66 
(1868). See Jacobs v. Parker, 66 Tenn. 434, 1874 
Tenn. LEXIS 161 (1874). 

_ On appeal circuit court had no statutory 
authority to render judgment in excess of the 
jurisdiction of the justice of the peace (now 
general sessions court). Securities Inv. Co. v. 
White, 19 Tenn. App. 540, 91 S.W.2d 581, 1935 
Tenn. App. LEXIS 66 (Tenn. Ct. App. 1935). 


2. Jurisdictional Amount. 

Where justice of the peace (now general ses- 
sions court judge) was under duty to take 
replevin bond in double the value of property, 
his acceptance of $500 bond which plaintiff 
executed and tendered raised presumption that 
property was valued by them at $250. Securi- 
ties Inv. Co. v. White, 19 Tenn. App. 540, 91 
S.W.2d 581, 1935 Tenn. App. LEXIS 66 (Tenn. 
Ct. App. 1935). 


3. —Reduction of Demand. 
The plaintiffs demand may be reduced to the 
justice’s (now general sessions court judge’s) 


jurisdictional amount by payments made 
thereon, but not by the defendant’s setoff. Ross 
v. Jackson, 3 Tenn. 406, 1 Cooke, 1813 Tenn. 
LEXIS 48 (1813); Jourdan v. Barry, 5 Tenn. 102, 
1817 Tenn. LEXIS 63 (1817). 


4. —Sum of Different Causes. 

Where different causes of action are joined in 
a warrant, if the combined amount sued for 
exceeds the jurisdictional amount as to either 
cause of action; that is, exceeds the jurisdic- 
tional amount of the smallest cause of which 
the court has jurisdiction, the judgment will be 
void, and should be quashed upon certiorari. 
Harris v. David Hadden & Co., 75 Tenn. 214, 
1881 Tenn. LEXIS 98 (1881). See Johnson v. 
Pirtle, 31 Tenn. 262, 1851 Tenn. LEXIS 58 
(1851). 


5. —Raising Question of Jurisdiction. 

If the judgment rendered upon the indorse- 
ment exceeds the amount of the jurisdiction, 
but there is nothing in the warrant or judgment 
to show in what character the liability of the 
indorser arose, the defendant can only avail 
himself of the want of jurisdiction by appeal or 
by certiorari and supersedeas in lieu of an 
appeal; but not by a collateral proceeding, as by 
certiorari in lieu of audita querela, sued out to 
quash the judgment and execution. So, where 
the proceedings in any case do not show what 
was the character of the defendant’s liability, 
the judgment is not open to a collateral attack. 
Witt v. Russey, 29 Tenn. 208, 1849 Tenn. LEXIS 
48, 51 Am. Dec. 701 (1849); Mason v. Westmo- 
reland, 38 Tenn. 555, 1858 Tenn. LEXIS 225 
(1858); Anderson v. Kimbrough, 45 Tenn 260, 
1868 Tenn. LEXIS 5 (1868); Starkey v. Ham- 
mer, 60 Tenn. 438, 1872 Tenn. LEXIS 529 
(1872); Summar v. Jarrett, 62 Tenn. 23, 1873 
Tenn. LEXIS 129 (1873); Gibson v. Compton, 62 
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Tenn. 220, 1873 Tenn. LEXIS 176 (1873). But it 
is otherwise where the want of jurisdiction 
appears on the face of the papers or proceed- 
ings. Harris v. David Hadden & Co., 75 Tenn. 
214, 1881 Tenn. LEXIS 98 (1881); White v. 
Buchanan, 46 Tenn. 32, 1868 Tenn. LEXIS 66 
(1868); Houser v. McKennon, 60 Tenn. 287, 
1872 Tenn. LEXIS 490 (1873). 


6. —Judgment Exceeding Jurisdiction. 

A justice’s (now general sessions court 
judge’s) judgment for a sum exceeding his ju- 
risdiction, shown by the papers or the judg- 
ment, is void, though the excess may be for 
accumulated interest, and jurisdiction cannot 
be conferred by consent; but the circuit court 
may render judgment for interest on a justice’s 
judgment not exceeding his jurisdiction. If it 
does not appear from the papers or judgment 
that the judgment exceeded the justice’s juris- 
diction, the judgment is not void, but only 
voidable. Wallen v. Lane, 1 Tenn. 74, 1804 Tenn. 
LEXIS 24 (1799); Morrow v. Calloway, 8 Tenn. 
240, 1827 Tenn. LEXIS 41 (1827); Dixon v. 
Caruthers, 17 Tenn. 30, 1836 Tenn. LEXIS 9 
(1836); Noel & Co. v. Scoby, 49 Tenn. 20, 1870 
Tenn. LEXIS 183 (1870); Patterson v. Sheffield, 
54 Tenn. 373, 1872 Tenn. LEXIS 61 (1872); 
Park v. Bybee, 60 Tenn. 267, 1872 Tenn. LEXIS 
486 (1873); Houser v. McKennon, 60 Tenn. 287, 
1872 Tenn. LEXIS 490 (1873); Summar v. Jar- 
rett, 62 Tenn. 23, 1873 Tenn. LEXIS 129 (1873); 
Harris v. David Hadden & Co., 75 Tenn. 214, 
1881 Tenn. LEXIS 98 (1881). 

Where there was no evidence to support 
jury’s verdict on appeal that value of car was in 
excess of jurisdictional amount, and it ap- 
peared on face of record that court had jurisdic- 
tion of parties and subject matter of replevin 
action, the sum which defendant was entitled 
to recover of plaintiff and surety on replevin 
bond was subject to adjudication unless and 
until it could be established as a fact of record 
that value of car exceeded such jurisdictional 
amount at time it was replevined. Securities 
Inv. Co. v. White, 19 Tenn. App. 540, 91 S.W.2d 
581, 1935 Tenn. App. LEXIS 66 (Tenn. Ct. App. 
1935). 


7. —Proceedings in Circuit Court. 
As the justice (now general sessions court 
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judge) cannot render a judgment for an amount 
beyond his jurisdiction, so the circuit court 
cannot confer that power indirectly by entering 
a remittitur. Dixon v. Caruthers, 17 Tenn. 30, 
1836 Tenn. LEXIS 9 (1836); Crow v. Cunning- 
ham, 45 Tenn. 255, 1868 Tenn. LEXIS 4 (1868); 
Memphis & C. R. Co. v. Bond, 3 Shan. 588 
(1875). 

The circuit court, on appeal or certiorari, has 
jurisdiction only to the extent of the justice 
(now general sessions court judge). Crow v. 
Cunningham, 45 Tenn. 255, 1868 Tenn. LEXIS 
4 (1868); White v. Buchanan, 46 Tenn. 32, 1868 
Tenn. LEXIS 66 (1868); Patterson v. Sheffield, 
54 Tenn. 373, 1872 Tenn. LEXIS 61 (1872); 
Houser v. McKennon, 60 Tenn 287, 1872 Tenn. 
LEXIS 490 (1872). But the circuit court may 
render judgment for more than the maximum 
amount of the justice’s jurisdiction, if the excess 
consists of interest accrued since the appeal. 
Dixon v. Caruthers, 17 Tenn. 30, 1836 Tenn. 
LEXIS 9 (1836); Patterson v. Sheffield, 54 Tenn. 
373, 1872 Tenn. LEXIS 61 (1872); Tuck v. 
Chaffin, 89 Tenn. 566, 15 S.W. 97, 1890 Tenn. 
LEXIS 79 (1891). 


8. —Removal to Federal Court. 

In suit appealed to state circuit court, where 
defendant pleaded $3,000 setoff, but under 
statute cannot recover more than $500 in that 
court, it is that sum which is “the matter in 
dispute” and the federal court can have no 
jurisdiction by removal under Acts 1875, ch. 
137, § 2. New York I. & P. Co. v. Milburn Gin & 
Mach. Co., 35 F. 225, 1888 U.S. App. LEXIS 
2448 (C.C.D. Tenn. 1888). 


9. Jury Trial — Security for Appeal. 

The right of trial by jury is not unduly 
obstructed by enlarging the civil jurisdiction of 
justices of the peace (now general sessions 
court judges) by increasing the dollars and 
cents limit of their jurisdiction, and by requir- 
ing every appellant to give security to pay and 
satisfy the judgment of the appellate court in 
order to obtain a trial by a common law jury on 
appeal. Capital Traction Co. v. Hof, 174 U.S. 1, 
19 S. Ct. 580, 43 L. Ed. 873, 1899 U.S. LEXIS 
1480 (1899). 


16-15-502. Actions to recover personal property. 


Actions to recover personal property may be conducted in general sessions 
courts, as prescribed in [former] § 29-30-211 [repealed], and §§ 29-30-212 — 


29-30-217. 


History. 
Code 1858, § 4172; Shan., § 5984; Code 


1932, § 10185; impl. am. Acts 1979, ch. 68, 
§§ 2, 3; T.C.A. (orig. ed.), § 19-302; Acts 1989, 
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ch. 20, § 3. 


Compiler’s Notes. 
Section 29-30-211, referred to in this section, 
was repealed by Acts 1989, ch. 439, § 1. 


Textbooks. 
Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 
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peal and Error, § 83; 17 Tenn. Juris., Jurisdic- 
tion, § 25; 17 Tenn. Juris., Justices of Peace 
and General Sessions Courts, § 2. 


16-15-503. Geographical jurisdiction. 


The jurisdiction of general sessions courts, when not otherwise provided, is 
geographically coextensive with the limits of their respective counties. 


History. 

Code 1858, § 4113 (deriv. Const. 1834, art. 6, 
§ 15); Shan., § 5925; Code 1932, § 10126; 
impl. am. Acts 1979, ch. 68, §§ 2,3; T.C.A. (orig. 
ed.), § 19-303. 


Cross-References. 
Change of venue, title 20, ch. 4, part 2. 
Process to other counties, §§ 20-2-107, 20-2- 
108. 


Textbooks. 

Tennessee Jurisprudence, 17 Tenn. Juris., 
Jurisdiction, § 25; 17 Tenn. Juris., Justices of 
Peace and General Sessions Courts, §§ 2, 19. 


Attorney General Opinions. 

~ ‘Performance of marriages outside jurisdic- 
tion, OAG 85-189, 1985 Tenn. AG LEXIS 102 
(6/10/85). 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


Analysis 


1. Marriages. 
2. Property Outside District. 


1. Marriages. 

The official acts of justices (now general ses- 
sions court judges) are confined to the limits of 
their own counties, and they cannot perform a 
marriage ceremony out of their own county. 
Bashaw v. State, 9 Tenn. 176, 9 Tenn. 177, 1829 
Tenn. LEXIS 36 (1829); Stewart v. Roberts, 9 
Tenn. 386, 9 Tenn. 387, 1830 Tenn. LEXIS 28 
(1830). 


2. Property Outside District. 
In action to recover possession of personal 


16-15-504. [Reserved. | 


property from a defendant who was not a resi- 
dent of the county, evidence that warrant was 
returned before a justice of the peace (now 
general sessions court judge) in a district other 
than the one in which the property was found 
does not show that the trial magistrate was 
without jurisdiction, since the warrant may be 
returned before the most convenient justice of 
the peace and the trial magistrate may have 
been the most convenient. Ross v. Bandy, 165 
Tenn. 499, 56 S.W.2d 754, 1932 Tenn. LEXIS 75 
(1933). 


16-15-505. Objections to jurisdiction. 


Objections to the jurisdiction of the general sessions court before which the 
warrant is returned shall be made before the hearing, or they will be 


considered as waived. 


History. 
Code 1858, § 4120; Shan., § 5982; Code 
1932, § 10138; T.C.A. (orig. ed.), § 19-311. 


16-15-701 
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NOTES TO DECISIONS 


1. Waiver. 

Litigant did not waive the issue of insuffi- 
cient service of process because an appearance 
by the litigant’s counsel in the general sessions 
court to file a motion to dismiss did not consti- 
tute a waiver of lack of personal jurisdiction 
through insufficient or improper service. Fur- 


ther, nothing in the record indicated that the 
litigant sought affirmative action from the 
court on an issue related to the merits of the 
dispute in the general sessions court prior to 
filing a motion to dismiss. Assocs. Asset Mgmt., 
LLC v. Smith, — S.W.38d —, 2020 Tenn. App. 
LEXIS 490 (Tenn. Ct. App. Sept. 3, 2020). 


Me POOF Oe enon 


PART 6 
[RESERVED] 


PART 7 
MISCELLANEOUS PROVISIONS 


16-15-701. Electronic filing. 


Any court governed by this chapter may, by local rule, allow papers to be 
filed, signed, or verified by electronic means that comply with technological 
standards promulgated by the supreme court. Pleadings and other papers filed 
electronically under such local rules shall be considered the same as written 
papers. 


T.C.A., § 16-1118; Acts 1983, ch. 176, § 1), 
concerning pleading and practice and examina- 
tion of witnesses in the general sessions courts, 
was repealed by Acts 1993, ch. 241, § 18. 


History. 
Acts 2018, ch. 809, § 1. 


Compiler’s Notes. 
Former § 16-15-701 (Acts 1959, ch. 109, § 6; 


16-15-702 — 16-15-705. [Reserved.] 


16-15-706. Infants or incompetents — Representation. 


Whenever an infant or incompetent person has a representative, such as a 
general guardian, conservator or other like fiduciary, the representative may 
sue or defend on behalf of the infant or incompetent person. If an infant or 
incompetent person does not have a duly appointed representative, or if justice 
requires, the infant or incompetent person may sue by a next friend. The court 
shall appoint a guardian ad litem to defend an action for an infant or 
incompetent person who does not have a duly appointed representative, or 
whenever justice requires. The court may, in its discretion, allow the guardian 
ad litem a reasonable fee for the guardian’s services, to be taxed as costs. 


sions Court (Frederic S. Le Clercq), 8 Mem. St. 
U.L. Rev. 375. 


History. 
Acts 1972, ch. 564, § 1; T.C.A., § 16-1128. 


Law Reviews. 
The Tennessee Court System — General Ses- 


16-15-707. Plaintiffs — Nonsuits — Dismissals. 


The plaintiff shall have the right to take a voluntary nonsuit or to dismiss an 


Seyi a aE 
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action without prejudice at any time before the cause is finally submitted to the 
court, but not afterwards; provided, that such a dismissal operates as an 


adjudication upon the merits when filed by a plaintiff who has twice dismissed 


in any court an action based on or including the same claim. 


History. 
Acts 1972, ch. 564, § 1; T.C.A., § 16-1132. 


Compiler’s Notes. 
Other procedural provisions for the general 


Law Reviews. 

The Tennessee Court System — General Ses- 
sions Court (Frederic S. Le Clercq), 8 Mem. St. 
U.L. Rev. 375. 


sessions courts appear in title 19. 


16-15-708. Subpoena of witnesses. 


(a) The attendance of witnesses to give testimony in court or by deposition 
is procured by subpoena or summons, requiring the witness to be present at a 
prescribed place and time, to give testimony in a case or matter stated in the 
subpoena or summons, mentioning the names of the parties litigant and the 
party at whose instance the witness is to be summoned, and, if necessary, 
requiring the witness also to bring any books, papers, documents or tangible 
things stated in the subpoena or summons. The subpoena is issued by a judge 
or clerk of the court at any time, and to any county within the state, on request 
of the party wishing the process, and may be served by any person authorized 
to serve process, by delivering or offering to deliver a copy of the subpoena to 
the person to whom it is directed. If any person without cause refuses to 
appear, to testify or to produce evidence when duly subpoenaed to do so, that 
person shall be committed to jail by the court before whom that person is bound 
to testify, to remain in jail without bail until willing to testify or give evidence 
as the law directs. 

(b) This section shall govern when a judge or clerk is required to issue a 
subpoena and the consequences of a person’s refusal to appear, testify or 
produce evidence when subpoenaed pursuant to this section. If any local rule 
of court conflicts with this section, this section shall prevail and the clerk or 
other official shall issue subpoenas and the judge shall punish the failure to 
respond to subpoenas in accordance with this section. 


History. 

Acts 1972, ch. 564, § 1; impl. am. Acts 1979, 
ch. 68, §§ 2,3; T.C.A., § 16-1133; Acts 1997, ch. 
Brisa LL. 


Compiler’s Notes. 
Other procedural provisions for the general 
sessions courts appear in title 19. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 23.10. 


Law Reviews. 

The Tennessee Court System — General Ses- 
sions Court (Frederic S. Le Clercq), 8 Mem. St. 
U.L. Rev. 375. 


Attorney General Opinions. 

Court order restricting issuance of subpoe- 
nas, OAG 96-151, 1996 Tenn. AG LEXIS 172 
(12/31/96). 


16-15-709 
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NOTES TO DECISIONS 


Analysis 


1. Construction. 
2. Jurisdiction. 


1. Construction. 

There is nothing in the statute indicating 
that a non-party to an ongoing proceeding can- 
not also be subject to the court’s subpoena 
power, and the extent to which one is subject to 
that power, however, depends on the facts and 
circumstances of each case. Apexworks Resto- 
ration v. Scott, — S.W.3d —, 2019 Tenn. App. 
LEXIS 514 (Tenn. Ct. App. Oct. 24, 2019). 


2. Jurisdiction. 
Having been personally served with the sub- 


16-15-709. [Reserved.]| 


poena, the witness received adequate notice of 
the pending judicial proceedings such that the 
General Sessions Court obtained personal ju- 
risdiction over her, and the fact that the server 
failed to include his address on the return did 
nothing to render that notice ineffective; there 
was no evidence to suggest that the server had 
not been designated by plaintiff and the fact 
that he effected proper service of the subpoena 
indicate, without proof to the contrary, that he 
had been designated. Apexworks Restoration v. 
Scott, — S.W.3d —, 2019 Tenn. App. LEXIS 514 
(Tenn. Ct. App. Oct. 24, 2019). 


16-15-710. Commencement of actions — New process when not served. 


The suing out of a warrant is the commencement of a civil action within the 
meaning of this title, whether it is served or not; but if the process is returned 
unserved, plaintiff, if plaintiff wishes to rely on the original commencement as 
a bar to the running of a statute of limitations, must either prosecute and 
continue the action by applying for and obtaining new process from time to 
time, each new process to be obtained within nine (9) months from return 
unserved of the previous process, or plaintiff must recommence the action 
within one (1) year after the return of the initial process not served. 


Justices of Peace and General Sessions Courts, 
§ 26; 21 Tenn. Juris., Process, § 6. 


History. 
Acts 1972, ch. 564, § 1; T.C.A., § 16-1135; 


Acts 1992, ch. 804, § 1. 
Law Reviews. 


The Tennessee Court System — General Ses- 
sions Court (Frederic S. Le Clercq), 8 Mem. St. 
U.L. Rev. 375. 


Compiler’s Notes. 
Other procedural provisions for the general 
sessions courts appear in title 19. 


Textbooks. 
Tennessee Jurisprudence, 17 Tenn. Juris., 


NOTES TO DECISIONS 


forth in T.C.A. § 16-15-710. Accordingly, the 
trial court properly granted defendants’ motion 
for judgment on the pleadings. Lee v. Estes 
Express, — S.W.3d —, 2019 Tenn. App. LEXIS 
122 (Tenn. Ct. App. Mar. 11, 2019). 


1. Statute of Limitations. 

Because plaintiffs civil warrant was not both 
filed and issued on or before January 27, 2014, 
plaintiff failed to commence his personal injury 
action in a timely manner and his lawsuit was 
barred by the one-year statute of limitations set 


16-15-711. Survival of actions — Substitution of parties. 


(a) Ifa party dies and the claim is not extinguished by the death, the court 
may order substitution of the proper parties. The motion for substitution may 
be made by any party or by the successors or representatives of the deceased 
party and, together with notice of hearing, shall be served on the parties by 
delivering or mailing a copy of the motion and notice to the parties and shall 
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be served upon persons not parties in the manner provided for service of 
process. Unless the motion for substitution is made not later than ninety (90) 
days after the death is suggested in the case by service of a statement of the 
fact of the death as provided in this subsection (a) for the service of the motion, 
the action shall be dismissed as to the deceased party. 

(b) In the event of the death of one (1) or more of the plaintiffs or one (1) or 
more of the defendants in an action in which the right sought to be enforced 
survives only to the surviving plaintiffs or only against the surviving defen- 
dants, the action does not abate. The death shall be suggested in the case and 
the action shall proceed in favor or against the surviving parties. 


History. Law Reviews. 
Acts 1972, ch. 564, § 1; T.C.A., § 16-1136. The Tennessee Court System — General Ses- 
Penipiler’s Notes sions Court (Frederic S. Le Clercq), 8 Mem. St. 
" U.L. Rev. 375. 


Other procedural provisions for the general 
sessions courts appear in title 19. 


16-15-712. Enforcement of judgments — Examination of judgment 
debtor and others. 


In all courts exercising general sessions jurisdiction, the procedure on 
execution, in proceedings supplementary to and in aid of a judgment, and in 
proceedings on and in aid of execution shall be in accordance with the statutes 
of this state and with the general practice followed in the courts of this state. 
In aid of the judgment or execution, however, the judgment creditor, or the 
judgment creditor’s successor in interest when that interest appears of record, 
may examine any person, including the judgment debtor, by subpoenaing the 
person to court, or by conducting discovery in any manner provided by the 
Tennessee rules of civil procedure. 


History. Attorney General Opinions. 
Acts 1978, ch. 589, § 1; T.C.A., § 16-1137; Authority of general sessions court to issue 
Acts 1999, ch. 277, § 1. post-judgment subpoenas, OAG 98-124, 1998 


Tenn. AG LEXIS 124 (7/20/98). 

Procedure for conducting post-judgment dis- 
covery in general sessions court, OAG 98-124, 
1998 Tenn. AG LEXIS 124 (7/20/98). 


Compiler’s Notes. 
Other procedural provisions for the general 
sessions courts appear in title 19. 


Cross-References. 
Depositions, Tenn. R. Civ. P. 27-32. 


16-15-713. Attachments and contempts. 


(a) Notwithstanding any provision of the law or private act to the contrary, 
courts of general sessions have the power to issue attachments and inflict 
punishments for contempts of court. The punishments for contempts shall be 
limited to: 

(1) A fine not exceeding fifty dollars ($50.00) and imprisonment not 
exceeding ten (10) days if the judge of the general sessions court is licensed 
to practice law; and 

(2) A fine not exceeding fifty dollars ($50.00) if the judge of the general 
sessions court is not licensed to practice law. 


16-15-714 
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(b) Courts of general sessions have the power to punish for contempt 
persons who fail to appear for traffic violations. 


History. 

Acts 1985, ch. 324, § 2; 1986, ch. 484, § 1; 
1987, ‘ch. 12, § 1; 1987, ch. 34, § 1; 1988, ch: 
656, § 1; 1990, ch. 647, §§ 1, 2; 1991, ch. 410, 
§ 1; 1992, ch. 804, § 2; 1998, ch. 682; § 9. 


Cross-References. 
Punishment for contempt, § 29-9-103. 


Attorney General Opinions. 
General sessions court contempt powers, 
OAG 89-08, 1989 Tenn. AG LEXIS 8 (1/26/89). 
Limitation of contempt powers, OAG 89-15, 
1989 Tenn. AG LEXIS 122 (2/8/89). 


NOTES TO DECISIONS 


1. Authorized Punishment for Contempt. 

Judgment granting a habeas corpus writ was 
reversed because the general sessions court, 
regardless of any legal error, had the authority 
to summarily hold defendant in contempt; un- 
der T.C.A. § 16-15-7138, the general sessions 
court judge was authorized to impose a punish- 
ment of five days imprisonment upon finding 


defendant in contempt. Lambert v. State, — 
S.W.3d —, 2012 Tenn. Crim. App. LEXIS 223 
(Tenn. Crim. App. Apr. 10, 2012), appeal denied, 
— S.W.3d —, 2012 Tenn. LEXIS 536 (Tenn. 
Aug. 15, 2012), cert. denied, Lambert v. Tennes- 
see, 184 L. Ed. 2d 740, 133 S. Ct. 950, 568 U.S. 
1131, 2013 U.S. LEXIS 860 (U.S. 2018). 


16-15-714. Pleadings and practice — General sessions courts. 


Practice and pleadings in the general sessions courts shall be as provided in 
this chapter and other provisions of law and private acts establishing the 
courts and local rules of practice not inconsistent with law. 


History. 
Acts 1998, ch. 241, § 25. 


Attorney General Opinions. 
Sheriffs authority to serve process for gen- 
eral sessions courts, OAG 94-146 (12/29/94). 


16-15-715. Court bailiffs. 


The sheriff shall, unless otherwise 
serve the general sessions courts. 


History. 
Acts 1993, ch. 241, § 25. 


Attorney General Opinions. 

Sheriff has the duty to appoint court officers 
for general sessions courts, except in munici- 
palities having a metropolitan form of govern- 
ment and a population of more than 450,000, 
OAG 05-026, 2005 Tenn. AG LEXIS 26 
(3/21/05). 


16-15-716. Warrants. 


provided, provide sufficient bailiffs to 


Appointment of court officer authorized to 
carry weapon in courtrooms; required training, 
qualifications, etc. OAG 10-77, 2010 Tenn. AG 
LEXIS 83 (6/1/10). 

POST certification of bailiffs and court offi- 
cers. OAG 10-107, 2010 Tenn. AG LEXIS 113 
(10/28/10). 


A civil action in the general sessions courts is commenced by a civil warrant 
being filed with the clerk in substance as follows: 


State of Tennessee 
County 


To any lawful process server to execute and return: summon 
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defendant 
to appear before the general sessions court of this county in 
address city or 
, at on to answer plaintiff(s) in 
county, time date 


a civil action for 


(include as many lines as necessary) 


under 
date 


dollars. This 


clerk/deputy 


History. 
Acts 1993, ch. 241, § 25; 2017, ch. 267, § 1. 


NOTES TO DECISIONS 


1. Pleadings. 

Fair Debt Collection Practices Act (FDCPA) 
was violated when debt collector served civil 
warrant on plaintiff from action initiated in 
Tennessee General Sessions court because, 
while civil warrant was pleading, it was not 


16-15-717. [Reserved.| 


16-15-718. Fees to clerk. 


considered by Tennessee courts to be formal 
pleading and therefore not excepted from 
FDCPA. Murr v. Tarpon Fin. Corp., — F. Supp. 
2d —, 2014 U.S. Dist. LEXIS 16047 (E.D. Tenn. 
Feb. 10, 2014). 


Before the issuance of any original process in a civil action, the plaintiff shall 
deposit with the clerk a sum that the clerk has previously established as 
adequate to pay the usual costs, including litigation taxes as calculated in 
accordance with § 8-21-401, and any local litigation tax as authorized by a 
private act. The clerk may allow a cost bond with adequate security in the 
amount of five hundred dollars ($500); provided, that any eligible plaintiff may 
proceed on a pauper’s oath instead of the cash deposit or cost bond. 


History. 
Acts 1993, ch. 241, § 25. 


16-15-719. Appeal bond. 


An appeal bond returned with other papers to the circuit court is a 
conclusive presumption that an appeal was taken. 


History. | 
Acts 1993, ch. 241, § 25. 


16-15-720. Continuances. 


A continuance may be granted in the judge’s discretion. 


History. 
Acts 1993, ch. 241, § 25. 


Attorney General Opinions. 


General sessions judge’s legal authority, 


16-15-721 COURTS 202 
OAG 00-001, 2000 Tenn. AG LEXIS 4 (1/4/00). 


16-15-721. Rules of evidence — Application. 


Unless specifically provided otherwise, the Tennessee rules of evidence shall 
be fully applicable in general sessions courts. 


History. 
Acts 1993, ch. 241, § 25. 


16-15-722. Attachment. 


(a) General sessions courts have jurisdiction as in subsection (b) to proceed 
by attachment against the property of the defendant, in the same way as the 
courts of record, under the rules, regulations and provisions in this code 
prescribed in regard to proceedings by attachment, as far as they are 
applicable and not controlled by other express provisions. 

(b) The jurisdiction of general sessions courts in attachment cases is limited 
to the amount of their jurisdiction over the subject matter of suit or cause of 
action. 


History. Textbooks. 

Code 1858, §§ 4173, 4174; Shan., §§ 5985, Tennessee Jurisprudence, 3 Tenn. Juris., At- 
5986; Code 1932, §§ 10186, 10187; impl. am. tachment and Garnishment, §§ 4, 107, 110. 
Acts 1979, ch. 68, §§ 2, 3; T.C.A. (orig. ed.), 

§§ 19-405, 19-406; Acts 1993, ch. 241, § 33; 
T.C.A., § 19-1-105. 


NOTES TO DECISIONS 


1. Ancillary Attachments. tachments in aid of suits pending in the circuit 
Justices of the peace (now general sessions court, just as upon an original cause. Scott v. 
courts) have jurisdiction to issue ancillary at- White, 1 Shan. 23 (1849). 


16-15-723. Proceedings after attachment. 


The proceedings after the issuance and service of attachment and on the 
trial and enforcement of the plaintiffs claim, are the same as if the suit had 
been commenced in the ordinary way, the rights acquired by the attachment 
being governed by the provisions of this code regulating attachments. 


History. 1932, § 10188; T.C.A. (orig. ed.), § 19-407; Acts 
Code 1858, § 4175; Shan., § 5987; Code 1993, ch. 241, § 34; T.C.A., § 19-1-106. 


16-15-724. Cross actions. 


Cross actions shall be instituted by cross summons to be filed any day before 
the day of trial, unless a nonresident defendant enters an appearance and 
waives publication. In such case, the cross summons shall be filed within two 
(2) whole days after entry of appearance. In all such actions instituted before 
courts of general sessions, the case shall not be set for trial until the fourth day 
after the date of service of original summons, or return date of any publication 
for a nonresident, or date of entry of appearance of a nonresident. 
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Cross-References. 
Cross actions and counterclaims, Tenn. R. 
Orv. Pols. 


History. 

Acts 1939, ch. 180, § 1; C. Supp. 1950, 
§ 8749.1; impl. am. Acts 1979, ch. 68, §§ 2, 3; 
modified; T.C.A. (orig. ed.), § 19-416; Acts 19938, 
ch. 241, 40; T.C.A., § 19-1-112. 


16-15-725. Judgment for defendant on setoff. 


(a) If the defendant pleads a setoff to the plaintiff's debt, and it appears that 
there is a balance due in favor of the defendant, the general sessions court 
shall enter up judgment in favor of the defendant and against the plaintiff for 
the balance. If the plaintiff fails in establishing any demand against the 
defendant, the defendant shall have a judgment against the plaintiff for the 
amount that the proof upon the defendant’s cross action shows that the 
defendant is entitled to, with costs. 

(b) If the residue upon the defendant’s setoff, after satisfying the plaintiffs 
debt, exceeds the court’s jurisdiction, the defendant may enter on the court’s 
docket a satisfaction of so much of the defendant’s claim as the amount of the 
plaintiffs demand, as ascertained by the court, and tender the plaintiff a 
receipt for the amount thus setoff, in which case judgment shall be rendered in 


favor of the defendant for costs. 


History. 

Code 1858, 8§ 4160, 4162 (deriv. Acts 1815, 
eh. 53, § 1); Acts 1879, ch. 222, § 1; Shan., 
8§ 5973, 5975; Code 1932, §§ 10174, 10176; 
impl. am. Acts 1979, ch. 68, §§ 2, 3; T.C.A. (orig. 
ed.), §§ 19-417, 19-419; Acts 19938, ch. 241, 
§ 41; T.C.A., § 19-1-118. 


Textbooks. 

Tennessee Jurisprudence, 17 Tenn. Juris., 
Justices of Peace and General Sessions Courts, 
§ 14; 22 Tenn. Juris., Setoff, Recoupment and 
Counterclaim, § 13. 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


Analysis 


1. Dismissal by Plaintiff. 
2. Appeal — Setoff by Defendant. 


1. Dismissal by Plaintiff. 

Circuit court was not entitled to dismiss case 
on motion of plaintiff where defendant had 
obtained judgment in justice court (now general 
sessions court) for excess of setoff over amount 
demanded in complaint. Riley & White v. 
Carter, 22 Tenn. 230, 1842 Tenn. LEXIS 77 
(1842). 

Where the defendant has filed a plea of setoff, 
if the plaintiff voluntarily dismisses his suit, 
the defendant may elect to proceed on his setoff 


16-15-726. Remittitur. 


in the capacity of plaintiff and the cause will be 
tried as if he had brought an independent suit 
on his counterclaim. Meyer, Weis & Co. v. 
Gateus, 4 F. 35, 1880 U.S. App. LEXIS 2260 
(C.C.D. Tenn. 1880). 


2. Appeal — Setoff by Defendant. 

In trial of case on appeal from justice court 
(now general sessions court) wherein plaintiff 
had recovered judgment of $59.00 the defen- 
dant was entitled to introduce evidence of a 
setoff between $90.00 and $100, since if setoff 
was proved, the defendant would be entitled to 
a judgment for balance due in amount within 
jurisdiction of justice court. McClain v. Kincaid, 
13 Tenn. 232, 1833 Tenn. LEXIS 149 (1833). 


If the sum found for either plaintiff or defendant exceeds the jurisdiction of 


the general sessions court, that party may remit the excess, and take judgment 
for the residue, but the party cannot afterwards sue for the amount so 
remitted. 


16-15-726 


History. 

Code 1858, § 4161; Shan., § 5974; Code 
1932, § 10175; impl. am. Acts 1979, ch. 68, 
§§ 2, 3; T.C.A. (orig. ed.), § 19-418; Acts 19938, 
ch. 241, § 42; T.C.A., § 19-1-114. 
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Cross-References. 
Additur, § 20-10-101. 
Remittitur, §§ 20-10-102, 20-10-1083. 


NOTES TO DECISIONS 


Analysis 


. Purpose. 

. Remittitur before Justice — Necessity. 
. Interest Making Excess. 

Appeal in Nature of Writ of Error. 
Weight of Jury’s Determinations. 

. Power of Trial Judges. 

. Scope of Review. 


ep NOOR WN HE 


. Purpose. 

The remittitur and additur statutes were 
enacted for the purpose of giving the plaintiff, 
in the case of remittiturs, and the defendant, in 
the case of additurs, the right to accept, under 
protest and appeal, a right that had been de- 
nied those respective classes of litigants by case 
law prior to the enactment of such statutes. 
Smith v. Shelton, 569 S.W.2d 421, 1978 Tenn. 
LEXIS 619 (Tenn. 1978), overruled in part, 
Foster v. Amcon International, Inc., 621 S.W.2d 
142, 1981 Tenn. LEXIS 477 (Tenn. 1981), su- 
perseded by statute as stated in, Palanki v. 
Vanderbilt Univ., 215 S.W.3d 380, 2006 Tenn. 
App. LEXIS 731 (Tenn. Ct. App. 2006). 


2. Remittitur before Justice — Necessity. 

The defendant, before judgment, may remit 
the excess over the justice’s jurisdiction, and 
take a valid judgment upon his setoff for a sum 
within the justice’s (now general sessions 
judge’s) jurisdiction; but if the remittitur is not 
made before the justice, it cannot be made upon 
appeal in the circuit court to give jurisdiction. 
Crow v. Cunningham, 45 Tenn. 255, 1868 Tenn. 
LEXIS 4 (1868). 


3. Interest Making Excess. 

If interest on the judgment makes an excess, 
the circuit court may render a judgment includ- 
ing it though it is in excess of the justice’s (now 
general sessions judge’s) jurisdiction. Patterson 
v. Sheffield, 54 Tenn. 373, 1872 Tenn. LEXIS 61 
(1872). 


4, Appeal in Nature of Writ of Error. 
Where a case is tried with the intervention of 
a jury, the appeal is expressly governed by 
§ 27-3-108 (repealed), being in the nature of a 
writ of error, and neither the trial judge’s 
disagreement with the amount of the jury ver- 
dict, nor acceptance of a remittitur or additur 
rather than a new trial, provides a basis for the 
application of § 27-3-103 (repealed). Smith v. 
Shelton, 569 S.W.2d 421, 1978 Tenn. LEXIS 
619 (Tenn. 1978), overruled in part, Foster v. 
Amcon International, Inc., 621 S.W.2d 142, 


1981 Tenn. LEXIS 477 (Tenn. 1981), super- 
seded by statute as stated in, Palanki v. Van- 
derbilt Univ., 215 S.W.3d 380, 2006 Tenn. App. 
LEXIS 731 (Tenn. Ct. App. 2006). 


5. Weight of Jury’s Determinations. 

Appellate review of a trial judge’s actions in 
making use of remittitur or additur resolves 
into a determination of whether or not the jury 
verdict is within the range of reasonableness 
established by the credible proof, and through- 
out the review the jury’s determinations should 
be given primary weight and the trial judge’s 
secondary weight. Smith v. Shelton, 569 S.W.2d 
421, 1978 Tenn. LEXIS 619 (Tenn. 1978), over- 
ruled in part, Foster v. Amcon International, 
Inc., 621 S.W.2d 142, 1981 Tenn. LEXIS 477 
(Tenn. 1981), superseded by statute as stated 
in, Palanki v. Vanderbilt Univ., 215 S.W.3d 380, 
2006 Tenn. App. LEXIS 731 (Tenn. Ct. App. 
2006). 


6. Power of Trial Judges. 

It is the exclusive province of the jury to 
assess damages within the range of reasonable- 
ness established by the credible proof; and trial 
judges are without authority to reduce or in- 
crease jury verdicts that are between the upper 
and lower limits of that range, but if a trial 
judge sitting as thirteenth juror cannot approve 
a jury verdict that is within the range of rea- 
sonableness established by the credible proof, 
he has the authority to order a new trial, but 
not to increase or reduce the verdict. Smith v. 
Shelton, 569 S.W.2d 421, 1978 Tenn. LEXIS 
619 (Tenn. 1978), overruled in part, Foster v. 
Amcon International, Inc., 621 S.W.2d 142, 
1981 Tenn. LEXIS 477 (Tenn. 1981), super- 
seded by statute as stated in, Palanki v. Van- 
derbilt Univ., 215 S.W.3d 380, 2006 Tenn. App. 
LEXIS 731 (Tenn. Ct. App. 2006). 


7. Scope of Review. 

If it is determined on appeal that the jury’s 
verdict is within the range of reasonableness or 
that both the jury’s and the trial judge’s awards 
are within that range, the appellate court must 
restore the jury verdict; if only the trial judge’s 
award is within the range, it must be affirmed; 
if neither are within the range of reasonable- 
ness, the court of appeals should make appro- 
priate use of remittitur or additur and render 
judgment within the range of reasonableness 
based upon the credible proof of damages. 
Smith v. Shelton, 569 S.W.2d 421, 1978 Tenn. 
LEXIS 619 (Tenn. 1978), overruled in part, 
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Foster v. Amcon International, Inc.,621S.W.2d Vanderbilt Univ., 215 S.W.3d 380, 2006 Tenn. 
142, 1981 Tenn. LEXIS 477 (Tenn. 1981), su- App. LEXIS 731 (Tenn. Ct. App. 2006). 
perseded by statute as stated in, Palanki v. 


16-15-727. Correction of judgment — Mistakes, inadvertence, excus- 
able neglect and fraud. 


(a) Tenn. R. Civ. P. 60.01, regarding clerical mistakes, shall apply to all 
courts of general sessions. The general sessions judge shall have the authority 
under the same circumstances and in the same manner as is provided in Tenn. 
R. Civ. P. 60.01 to correct such mistakes. 

(b) Tenn. R. Civ. P. 60.02, regarding mistakes, inadvertence, excusable 
neglect, fraud and other similar reasons set out in that rule, shall apply to all 
courts of general sessions. A motion under the general sessions court’s 
authority under Tenn. R. Civ. P. 60.02 shall be filed within ten (10) days of the 
date of judgment. Once filed, the motion shall toll the ten-day period for 
seeking de novo review in the circuit court until the determination of the 
motion is concluded. Thereafter, an appeal for de novo review in the circuit 
court shall be filed within ten (10) days of the general sessions court’s ruling on 
the motion to relieve a party or the parties’ legal representative from a final 
judgment, order or proceeding in the same manner as provided in Tenn. R. Civ. 


P. 60.02. 


History. 

Acts 1859-1860, ch. 109; Shan., § 4600; mod. 
Code 1932, § 8724; impl. am. Acts 1979, ch. 68, 
§§ 2, 3; T.C.A. (orig. ed.), § 19-423; Acts 1993, 
ch. 241,§ 44; T.C.A., § 19-1-116; Acts 2004, ch. 
875, § 1; 2007, ch. 4438, § 1. 


Compiler’s Notes. 

References in some of the annotations for this 
section to “justices of the peace” are deemed 
references to “courts of general sessions” or 
“judges of courts of general sessions.” See Acts 
1979, ch. 68, §§ 2, 3. 


Cross-References. 
Revival of judgments, § 25-4-103. 


Textbooks. 

Tennessee Jurisprudence, 17 Tenn. Juris., 
Justices of Peace and General Sessions Courts, 
§ 30. 


Attorney General Opinions. 

Authority of general sessions judge to correct 
a judgment, OAG 04-090, 2004 Tenn. AG 
LEXIS 86 (5/10/04). 


NOTES TO DECISIONS 


1. Procedure. 

Case law stands for the proposition that the 
10-day requirement in T.C.A. § 16-15-727(b) is 
inapplicable when the basis upon which relief 
is sought is that service of process was never 
achieved, thereby rendering the judgment void 
ab initio; in this case, the general sessions court 
did have jurisdiction to rule on defendants’ 
motion to void the default judgments. Apex- 
works Restoration v. Scott, — S.W.3d —, 2019 
Tenn. App. LEXIS 514 (Tenn. Ct. App. Oct. 24, 
2019). 

It would work a substantial injustice to ap- 


pellee to deny him relief from a judgment 
entered in 2011 in an action which had been 
initiated with a civil warrant filed in 2007 but 
not executed on until 2018; therefore, the stat- 
ute did not prevent the general sessions court 
from exercising its authority to determine the 
validity of the judgment and to grant appellee 
relief. Cornerstone Fin. Credit Union v. Mundy, 
— §.W.3d —, 2019 Tenn. App. LEXIS 517 
(Tenn. Ct. App. Oct. 23, 2019), appeal denied, — 
S.W.3d —, 2020 Tenn. LEXIS 204 (Tenn. Mar. 
25, 2020). 
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DECISIONS UNDER PRIOR LAW 


Analysis 


1. Small Offense Case — Showing Fact of Plea 
of Guilty. 

. Striking Out Illegal Matter and Surplusage. 

Capacity in Which Defendant Liable. 

Amount of Judgment. 

No Entry — Correction After Appeal. 


Se ee ee 


. Small Offense Case — Showing Fact of 
Plea of Guilty. 

Where the warrant charged an assault with 
intent to kill, and the justice (now general 
sessions judge) acquitted the defendant of the 
felony, and entered a judgment of fine and costs 
against him, not showing on its face that the 
defendant submitted and pleaded guilty of the 
assault, upon the trial of a certiorari to super- 
sede the judgment and motion to quash the 
execution, the court may allow the justice to 
amend his judgment, so as to show the fact of 
plea of guilty as to the assault and battery. 
There can be no objection to this practice. 
Powell v. State, 3 Shan. 75 (1879). 


2. Striking Out Illegal Matter and Sur- 
plusage. 

Where a justice (now general sessions judge) 
rendered judgment for the amount due on a 
note, and added the words “to be discharged in 
Tennessee and Kentucky bank notes,” and 
about a week after the execution had been 
stayed at the instance of the defendant, the 
justice, at the instance of the plaintiff in the 
judgment, struck out and erased the quoted 
words, it was held that there was no error in 
this, because such words were illegal and sur- 
plusage. Womack v. Walling, 60 Tenn. 425, 1872 
Tenn. LEXIS 526 (1873). 


3. Capacity in Which Defendant Liable. 

A justice of the peace (now general sessions 
judge) cannot correct his judgment rendered 
against one as trustee, and make it a judgment 
against him individually, if his liability was 
fiduciary and not personal; but where the word 
trustee is merely descriptive, it may be done, as 
it is immaterial. Conn v. Scruggs, 64 Tenn. 567, 
1875 Tenn. LEXIS 126 (1875). 


4, Amount of Judgment. 

It is a proper exercise of power to correct 
judgments for a justice of the peace (now gen- 
eral sessions judge), upon motion of the plain- 
tiff, after due notice to the defendant, to strike 
out the words, “subject to all credits, if any,” 
appearing in his judgment for a definite sum 
endorsed on the warrant, thereby making it 
conform to the truth and the entry on his 
docket. Torilla v. Alexander, 104 Tenn. 453, 58 
S.W. 124, 1900 Tenn. LEXIS 16, 78 Am. St. Rep. 
928 (1900). 


5. No Entry — Correction After Appeal. 

Where a justice of the peace (now general 
sessions judge) entered judgment against one 
defendant, and made no entry as to another, he 
cannot while the cause is on trial in the circuit 
court, be called in, and, upon his memory alone, 
be allowed to enter a judgment by way of 
amendment as to the other defendant, against 
whom he had made no entry, or to prove the 
facts by parol. The presumption is that the suit 
was dismissed as to the defendant against 
whom no entry was made. Trevathan v. 
Caldwell, 51 Tenn. 535, 1871 Tenn. LEXIS 201 
(1871). 


16-15-728. Proceedings presumed valid. 


Every intendment is in favor of the sufficiency and validity of proceedings 


before general sessions courts, when brought in question, either directly or 
collaterally, in any of the courts, where it appears on the face of the proceedings 
that the general sessions court had jurisdiction of the subject matter and of the 


parties. 


History. 

Code 1858, § 4176 (deriv. Acts 1851-1852, ch. 
100, § 1); Shan., § 5988; Code 1932, § 10189; 
impl. am. Acts 1979, ch. 68, §§ 2, 3; T.C.A. (orig. 
ed.), § 19-424; Acts 1998, ch. 241, § 45; T.C.A., 
§ 19-1-117. 


Compiler’s Notes. 
References in some of the annotations for this 
section to “justices of the peace” are deemed 


references to “courts of general sessions” or 
“judges of courts of general sessions.” See Acts 
1979, ch. 68, §§ 2, 3. 


Textbooks. 

Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 
peal and Error, § 232; 17 Tenn. Juris., Justices 
of Peace and General Sessions Courts, §§ 18, 
Zoe? 
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NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


Analysis 


. Validity of Proceedings. 

. —Generally. 

. —Jurisdictional Facts — Showing Requi- 
site. 

. —Presumptions. 

. —Impeachment by Justice. 

—Conformity with Other Acts — Necessity. 

. Variance between Warrant and Proof. 

Waiver — Answer by Garnishee. 

Correction of Proceedings. 


ON rF 


. Validity of Proceedings. 


Dm HE ODADAS 


. —Generally. 

Our courts have repeatedly made liberal in- 
tendments in favor of the proceedings and judg- 
ments of justices (now general sessions judges), 
and have allowed great liberality of construc- 
tion to sustain the regularity of their proceed- 
ings. Baker v. Allen, 2 Tenn. 175, 1812 Tenn. 
LEXIS 2 (1812); Parker v. Swan, 20 Tenn. 80, 
1839 Tenn. LEXIS 19 (1839); Johnson v. Bill- 
ingsley, 22 Tenn. 151, 1842 Tenn. LEXIS 53 
(1842); Heffly v. Hall, 24 Tenn. 581, 1845 Tenn. 
LEXIS 135 (1845); Glass v. Stovall, 29 Tenn. 
453, 1850 Tenn. LEXIS 12 (1850); Hubbard v. 
Birdwell, 30 Tenn. 220, 1850 Tenn. LEXIS 98 
(1850); McClellan v. Cornwell, 42 Tenn. 298, 
1865 Tenn. LEXIS 62 (1865); Anderson v. Kim- 
brough, 45 Tenn. 260, 1868 Tenn. LEXIS 5 
(1868); Odell v. Koppee, 52 Tenn. 88, 1871 Tenn. 
LEXIS 238 (1871); Watkins v. Kittrell, 62 Tenn. 
38, 1873 Tenn. LEXIS 134 (1873); Myers v. 
Hammond, 65 Tenn. 61, 1873 Tenn. LEXIS 299 
(1873); Elliott & Co. v. Jordan, 66 Tenn. 376, 
1874 Tenn. LEXIS 147 (1874); Cowan, McClung 
& Co. v. Lowry, 75 Tenn. 620, 1881 Tenn. LEXIS 
158 (1881); Memphis S. R. Co. v. Flood, 122 
Tenn. 56, 113 S.W. 384, 1909 Tenn. LEXIS 3 
(1908), overruled, Shay v. Harper, 202 Tenn. 
141, 303 S.W.2d 335, 1957 Tenn. LEXIS 378, 
1957 Tenn. LEXIS 374 (1957); Christie v. Wil- 
liamsom, 4 Tenn. Civ. App. 161 (1914). 

The strictness required in keeping the docket 
of a superior court need not be observed by a 
justice of the peace (now general sessions 
judge) in order to make the docket good and 
valid for all purposes for which it is kept. 
Fleming v. Kemp, 27 Tenn. App. 150, 178 
S.W.2d 397, 1943 Tenn. App. LEXIS 137 (Tenn. 
Ct. App. 1943). 

It is the duty of courts in reviewing proceed- 
ings before a general sessions court to regard 
them with unusual indulgence and great liber- 
ality so that the ends of justice may be reached 
and every intendment of the sufficiency of the 
proceedings must be indulged in. Spencer v. 
Dixie Finance Co., 205 Tenn. 485, 327 S.W.2d 
301, 1959 Tenn. LEXIS 387 (1959). 


3. —Jurisdictional Facts — Showing Req- 
uisite. 

There is no presumption to support the judg- 
ment of a court of inferior jurisdiction, and the 
record must affirmatively show the existence of 
all jurisdictional facts, such as service of pro- 
cess. Bass v. Southern Surety Co., 158 Tenn. 
233, 12 S.W.2d 714, 1928 Tenn. LEXIS 143 
(1929). 


4, —Presumptions. 

Every reasonable presumption must be in- 
dulged to uphold the proceedings of a justice of 
the peace (now general sessions judge). Flem- 
ing v. Kemp, 27 Tenn. App. 150, 178 S.W.2d 397, 
1943 Tenn. App. LEXIS 137 (Tenn. Ct. App. 
1943). 

Where pleadings in general sessions court 
and in circuit court on appeal were ore tenus, 
court of appeals would indulge in presumption 
that any amendments necessary to give notice 
to defendants were made orally in circuit court. 
Smith v. Leedy, 42 Tenn. App. 117, 299 S.W.2d 
29, 1956 Tenn. App. LEXIS 118 (Tenn. Ct. App. 
1956). 

Where warrants showed on their face that 
general sessions court and circuit court on 
appeal had jurisdiction of the subject matter 
and the parties, court of appeals would indulge 
every intendment in favor of validity of judg- 
ments. Smith v. Leedy, 42 Tenn. App. 117, 299 
S.W.2d 29, 1956 Tenn. App. LEXIS 118 (Tenn. 
Ct. App. 1956). 


5. —Impeachment by Justice. 

The judgment imports verity, and the justice 
(now general sessions judge) cannot impeach it 
by his subsequent statement that he did not 
consider the evidence presented. Reed v. State, 
162 Tenn. 643, 39 S.W.2d 749, 1931 Tenn. 
LEXIS 80 (1931), superseded by statute as 
stated in, State v. Little, 560 S.W.2d 4038, 1978 
Tenn. LEXIS 568 (Tenn. 1978). 

Where a search warrant was accompanied by 
an affidavit which was regular on its face the 
judgment of the justice of the peace (now gen- 
eral sessions judge) in issuing such warrant 
could not be attacked on the ground that the 
justice subsequently stated that the name of 
the informant was not disclosed to him at the 
time he issued the warrant. Gallimore v. State, 
173 Tenn. 178, 116 S.W.2d 1001, 1938 Tenn. 
LEXIS 5 (1938), superseded by statute as 
stated in, State v. Little, 560 S.W.2d 403, 1978 
Tenn. LEXIS 568 (Tenn. 1978). 


6. —Conformity with Other Acts — Neces- 
sity. 

The presumption in favor of the validity of 

justice’s (now general sessions judge’s) proceed- 
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ings will not be extended to the point of violat- 
ing positive requirements of other statutory 
provisions. Odell v. Koppee, 52 Tenn. 88, 1871 
Tenn. LEXIS 238 (1871). 


7. Variance between Warrant and Proof. 

On a warrant distinctly setting forth a cause 
of action, the plaintiff cannot on the trial prove 
and prevail on another and distinct cause of 
action. Watkins v. Kittrell, 62 Tenn. 38, 1873 
Tenn. LEXIS 134 (1878). 


8. Waiver — Answer by Garnishee. 

Where judgment against garnishee was as- 
sailed on ground that it was based on execution 
in which return of deputy sheriff had been 
omitted, appearance and answer of garnish- 
ment by garnishee constituted waiver of objec- 
tion to manner of garnishment summons. 
Saunders v. Moore, 21 Tenn. App. 375, 110 
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S.W.2d 1046, 1937 Tenn. App. LEXIS 40 (Tenn. 
Ct. App. 1937). 

Where a garnishee voluntarily appears and 
answers, he waives all defects in the garnish- 
ment summons or its service on him. Stoneci- 
pher v. Knoxville Sav. & Loan Asso., 42 Tenn. 
App. 86, 298 S.W.2d 785, 1956 Tenn. App. 
LEXIS 115 (Tenn. Ct. App. 1956). 


9. Correction of Proceedings. 

Where a justice’s (now general sessions 
judge’s) docket omits a proceeding which 
should have been entered, other proper evi- 
dence may be admitted to prove the proceeding, 
and, where entries on the docket are not suffi- 
ciently complete to be intelligible parol evi- 
dence may be admitted to show the proceed- 
ings. Fleming v. Kemp, 27 Tenn. App. 150, 178 
S.W.2d 397, 1943 Tenn. App. LEXIS 137 (Tenn. 
Ct. App. 1943). 


16-15-729. Trial de novo on appeal — Decision on merits. 


No civil case, originating in a general sessions court and carried to a higher 
court, shall be dismissed by such court for any informality whatever, but shall 
be tried on its merits; and the court shall allow all amendments in the form of 
action, the parties thereto, or the statement of the cause of action, necessary to 
reach the merits, upon such terms as may be deemed just and proper. The trial 


shall be de novo, including damages. 


History. 

Code 1858, § 4177 (deriv. Acts 1851-1852, ch. 
100, § 2); Shan., § 5989; mod. Code 1982, 
§ 10190; impl. am. Acts 1979, ch. 68, §§ 2, 3; 
T.C.A. (orig. ed.), § 19-425; Acts 1993, ch. 241, 
§ 46; T.C.A., § 19-1-118; Acts 1995, ch. 418, 
$01; 


Compiler’s Notes. 

References in some of the annotations for this 
section to “justices of the peace” are deemed 
references to “courts of general sessions” or 
“judges of courts of general sessions.” See Acts 
1979, ch.'68, §$ 2,'3. 


Cross-References. 
Correction of formal errors on appeal, § 20- 
11-108. 


Textbooks. 

Tennessee Jurisprudence, 1 Tenn. Juris., 
Amendments, §§ 2, 7, 9, 14, 17; 2 Tenn. Juris., 
Appeal and Error, § 50; 17 Tenn. Juris., Jus- 
tices of Peace and General Sessions Courts, 
SS 2 e443. 


Law Reviews. 

The Pauper’s Oath in Appeals From General 
Sessions Court (Robert A. Lanier), 19 No. 2 
Tenn. B.J. 17 (1983). 


NOTES TO DECISIONS 


Analysis 


. In General. 

Legislative Intent. 

. Construction with Rules of Civil Procedure. 
. Appeal to Circuit Court. 

. Informalities Not Fatal — Examples. 


SP oP CNH 


. In General. 

General sessions court is a successor to the 
justice of the peace court and substantially the 
same rules of procedure apply to general ses- 
sions courts as applied to justice of the peace 
courts. Weaver v. Cromer, 54 Tenn. App. 510, 


392 S.W.2d 835, 1965 Tenn. App. LEXIS 277 
(Tenn. Ct. App. 1965). 

A provision for de novo trial in the circuit 
court must be taken to mean a de novo trial as 
to the parties before that court by appeal. 
Braverman v. Roberts Constr. Co., 748 S.W.2d 
433, 1987 Tenn. App. LEXIS 3114 (Tenn. Ct. 
App. 1987). 

Trial court properly found that truck buyer 
acquired title because buyer was a bona fide 
purchaser in the ordinary course of business, 
and under T.C.A. § 47-2-403 claimant’s en- 
trustment of the truck to merchant provided 
merchant with authority to transfer title to 
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buyer. Best Signs, Inc. v. King, 358 S.W.3d 226, 
2009 Tenn. App. LEXIS 6 (Tenn. Ct. App. Jan. 
12, 2009). 


2. Legislative Intent. 

It was the clear intention of the legislature to 
allow such amendments in the circuit court as 
will permit the case to be heard on its merits. 
Spencer v. Dixie Finance Co., 205 Tenn. 485, 
327 S.W.2d 301, 1959 Tenn. LEXIS 387 (1959). 


3. Construction with Rules of Civil Proce- 
dure. 

The Tennessee Rules of Civil Procedure apply 
to cases appealed to the circuit court from the 
general sessions court, but they do not require 
the filing of written pleadings, issuance of new 
process, or any other steps which have been 
completed prior to appeal. Vinson v. Mills, 530 
S.W.2d 761, 1975 Tenn. LEXIS 568 (Tenn. 
1975); Ware v. Meharry Medical College, 898 
S.W.2d 181, 1995 Tenn. LEXIS 189 (Tenn. 
1995). 


4. Appeal to Circuit Court. 

In a case appealed from the general sessions 
court to the circuit court and subjected to de 
novo review, the rule limiting plaintiffs recov- 
ery to the jurisdictional limits of the general 
sessions court is not viable in the light of the 
adoption of the Tennessee Rules of Civil Proce- 
dure and the principles of judicial economy; 
abrogating Moran v. Weinberger, 149 Tenn. 
537, 260 S.W. 966, 1923 Tenn. LEXIS 112 
(1924). Ware v. Meharry Medical College, 898 
S.W.2d 181, 1995 Tenn. LEXIS 189 (Tenn. 
1995). 

Cases appealed from the general sessions 
court to the circuit court pursuant to Tenn. 
Code Ann. § 16-15-729 should be treated for all 
purposes as if they originated in the circuit 
court. The parties should be permitted to file 
amended pleadings to the fullest extent permit- 
ted by Tenn. R. Civ. P. 15 without regard to the 
general sessions court’s monetary limits as do- 
ing so will promote judicial economy by en- 
abling the parties to resolve their disputes on 
the merits in a single proceeding. B & G Constr. 
v. Polk, 37 S.W.3d 462, 2000 Tenn. App. LEXIS 
249 (Tenn. Ct. App. 2000), rehearing denied, B 
& G Constr., Inc. v. Polk, — S.W.3d —, 2000 
Tenn. App. LEXIS 312 (Tenn. Ct. App. May 12, 
2000). 

Where defendants’ appeal to the circuit court 
opened the door for the plaintiff to amend its 
complaint to include relief not available in the 
general session proceeding, the circuit court 
acted properly in awarding plaintiff in landlord 
and tenant dispute not only possession, but also 
damages.and discretionary costs. B & G Constr. 
v. Polk, 37 S.W.3d 462, 2000 Tenn. App. LEXIS 
249 (Tenn. Ct. App. 2000), rehearing denied, B 
& G Constr., Inc. v. Polk, — S.W.3d —, 2000 
Tenn. App. LEXIS 312 (Tenn. Ct. App. May 12, 
2000). 
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While plaintiff tenant had waived remand for 
failure to file a motion to remand timely as 
required by 28 U.S.C. § 1447(c), and he had 
asserted federal arguments including violation 
of his due process and equal protection rights 
under the Fourteenth Amendment and viola- 
tions of the Fair Housing Act, 29 U.S.C. § 794, 
there was a question whether defendant hous- 
ing authority, under 28 U.S.C. § 1441(a), could 
remove a state court eviction action based on 
federal question jurisdiction under 28 U.S.C. 
§ 1331 merely by labeling the tenant’s petition/ 
appeal in that action as a “complaint” (which 
was itself an appeal for a trial de novo pursuant 
to T.C.A. §§ 29-18-128, 16-15-729, of a final 
judgment in the housing authority’s state court 
unlawful detainer action) and the tenant as a 
“plaintiff,” thus, briefing was required as to 
whether subject matter existed. Felts v. Cleve- 
land Hous. Auth., 821 F. Supp. 2d 968, 2011 
U.S. Dist. LEXIS 110300 (E.D. Tenn. Sept. 26, 
2011). 

Circuit court properly dismissed defendant’s 
appeal and affirmed the judgment of the gen- 
eral sessions court pursuant to T.C.A. § 27-5- 
107 because to preserve plaintiffs original 
cause of action after dismissal, plaintiff had to 
perfect an appeal to the circuit court as pre- 
scribed by T.C.A. § 27-5-108, but plaintiff did 
not appeal the judgment, and his cause of 
action proceeded to the circuit court only by 
virtue of defendant’s appeal; while defendant’s 
appeal was pending, plaintiff was free to amend 
his complaint pursuant to T.C.A. § 16-15-729, 
however, defendant could dismiss the appeal 
without the consent and over the objection of 
plaintiff, and the dismissal of defendant’s ap- 
peal removed the case from the circuit court 
and was fatal to plaintiffs amended cause of 
action. Crowley v. Thomas, 3438 S.W.3d 32, 2011 
Tenn. LEXIS 599 (Tenn. June 17, 2011). 

Court of appeals did not err in affirming an 
order dismissing an insured’s underinsured 
motorist claim against an insurer because the 
insured failed to amend to increase the amount 
of damages beyond those specified in the war- 
rant she filed in general sessions court after she 
perfected a de novo appeal to the circuit court, 
and the amount of the insured’s damages was 
limited to the amount she requested in her 
general sessions warrant; the amount of dam- 
ages a party appealing to circuit court from 
general sessions court seeks to recover is lim- 
ited to the amount sought in the warrant filed 
in general sessions court until an amendment 
to increase the amount of damages is filed in 
the circuit court. Brown v. Roland, 357 S.W.3d 
614, 2012 Tenn. LEXIS 2 (Tenn. Jan. 18, 2012). 


5. Informalities Not Fatal — Examples. 
Although person appealing from judgment of 
general sessions court did not actually appear 
before the judge and request or be granted an 
appeal but merely, within the time required, 
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filed a pauper’s oath in lieu of bond in which he 
mentioned the “appeal this day prayed for and 
granted him” and the papers were then lodged 
in the circuit court such appeal was valid. 
Spencer v. Dixie Finance Co., 205 Tenn. 485, 
327 S.W.2d 301, 1959 Tenn. LEXIS 387 (1959). 

It is not necessary that a warrant set out a 
cause of action with the particularity and pre- 
cision required in a declaration in a court of law 
and it is sufficient if there is a general state- 
ment indicating the grounds of action so that 
defendant will not be misled in preparing his 
defense, the warrant being simply a summons 
rather than standing in lieu of a declaration 
with the pleadings being ore tenus. Weaver v. 
Cromer, 54 Tenn. App. 510, 392 S.W.2d 835, 
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1965 Tenn. App. LEXIS 277 (Tenn. Ct. App. 
1965). 

Sessions court warrant calling on defendant 
to appear and answer “a civil action for prop- 
erty damage caused by the negligent, careless 
and unlawful operation of an automobile owned 
and driven by the defendant on or about May 
10, 1963 on State Highway #99 in Marshall 
County, Tennessee in an amount under 
$750.00” was sufficient. Weaver v. Cromer, 54 
Tenn. App. 510, 392 S.W.2d 835, 1965 Tenn. 
App. LEXIS 277 (Tenn. Ct. App. 1965). 

Amendments in criminal process may be au- 
thorized by trial court even though not specifi- 
cally provided for by statute. Murffv. State, 221 
Tenn. 111, 425 S.W.2d 286, 1967 Tenn. LEXIS 
359 (1967). 


DECISIONS UNDER PRIOR LAW 


Analysis 


. Appeal to Circuit Court. 

—Generally. 

—Prayer and Grant of Appeal Not Shown. 
. Warrant — Amendment. 

—Material Matters. 

—Cause of Action. 

—New Cause of Action. 

. —Construction with Other Sections. 

. —“State for Use of’ — Designation. 

10. —Amendment in Absence of Defendant. 
11. Appeal Bond. 

12. —Amendment. 

13. —Adding Sufficient Surety. 

14. Scire Facias — Amendment. 

15. Notice to Defendant. 

16. Waiver. 


OONA MWR ONE 


1. Appeal to Circuit Court. 


2. —Generally. 

An appeal is authorized by this section. 
Lightfoot v. Grove, 52 Tenn. 473, 1871 Tenn. 
LEXIS 281 (1871). 


3. —Prayer and Grant of Appeal Not 
Shown. 

Where the papers do not show an appeal to 
have been prayed and granted, such defect was 
not intended to be cured by this section, and the 
circuit court would not have any jurisdiction to 
affirm the justice’s (now general sessions 
judge’s) judgment, but only to render judgment 
for the costs of the attempted appeal, and 
award a procedendo and return the record to 
the justice. Jackson v. Baxter, 73 Tenn. 344, 
1880 Tenn. LEXIS 135 (1880); Douglass v. Neg- 
uelona, 88 Tenn. 769, 14 S.W. 283, 1890 Tenn. 
LEXIS 19 (1890). 


4, Warrant — Amendment. 

Although only statement of case in warrant 
was “Personal and Property damage,” where in 
trial before circuit court there was an oral 


stipulation of counsel as to the case, such stipu- 
lation amounted to an amendment of the war- 
rant curing its defect. Shay v. Harper, 202 Tenn. 
141, 303 S.W.2d 335, 1957 Tenn. LEXIS 373, 
1957 Tenn. LEXIS 374 (1957). 


5. —Material Matters. 

A warrant may be amended, in a material 
matter, in the circuit court after appeal thereto. 
Reeves v. Henderson, 90 Tenn. 521, 18 S.W. 242, 
1891 Tenn. LEXIS 35 (1891). 


6. —Cause of Action. 

Ajustice’s (now general sessions judge’s) war- 
rant which is so defective in failing to state a 
cause of action as not to be cured by verdict may 
be amended in the circuit court on any trial 
before verdict so as to set forth a cause of 
action. Baker v. Griffeth, 138 Tenn. 670, 200 
S.W. 823, 1917 Tenn. LEXIS 74 (1918). 


7. —New Cause of Action. 

The circuit court has not only the power, but 
it is its duty to permit a motion for money 
collected by an officer on an execution and not 
paid over, originally made before a justice of the 
peace, to be amended so as to make the suit one 
for insufficient return, as well as for the delin- 
quency in failing to pay over the money col- 
lected. King v. Breeden, 42 Tenn. 455, 1865 
Tenn. LEXIS 87 (1865). 


8. —Construction with Other Sections. 

This section and §§ 20-11-101 (repealed) and 
20-11-108 evince a clear intention on the part of 
the legislature to allow such amendments in 
the circuit court as will permit the appellant to 
have his case heard and determined in that 
court on its merits. Walker v. Aetna Casualty & 
Surety Co., 175 Tenn. 118, 182 S.W.2d 219, 
1939 Tenn. LEXIS 19 (1939). 


9. —“State for Use of” — Designation. 
Where suit is brought on the bond of an 
officer in the name of the party aggrieved, the 
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court should permit an amendment, so as to 
make the suit in the name of the state for the 
use of such party (the plaintiff), and upon 
reversing the case for such formal defects, the 
appellate court will remand the case for such 
amendment and further proceedings. Smith v. 
Thomas, 1 Shannon 655 (1876). 


10. —Amendment in Absence of Defen- 
dant. 

Since a defendant who appealed from a judg- 
ment before a justice of the peace (now general 
sessions judge) had the duty to prosecute the 
appeal, it was not improper for the circuit court 
to allow a motion to amend the warrant issued 
by the justice of the peace even though the 
defendant was not in court. Cooke v. Neighbor- 
hood Grocery,,173 Tenn. 681, 122 S.W.2d 438, 
1938 Tenn. LEXIS 54 (1938). 


11. Appeal Bond. 


12. —Amendment. 

The appeal bond was amendable even after a 
further appeal had been prayed to the court of 
appeals. Frazier v. Biddle Auto Co., 6 Tenn. Civ. 
App. (6 Higgins) 489 (1916). 

Circuit judge, on appeal from judgment of a 
justice (now general sessions judge), may allow 
amendment of an appeal bond not complying 
with statute. Frazier v. Biddle Auto Co., 138 
Tenn. 428, 198 S.W. 257, 1917 Tenn. LEXIS 51 
(1917). 

Under this section the circuit court should 
have allowed the amendment of an appeal bond 
even though the parties described as sureties 
had not signed the bond. McAnally v. Stansell, 
177 Tenn. 376, 150 S.W.2d 724, 1941 Tenn. 
LEXIS 13 (1941). 

Where warrant and appeal bond of suit tried 
before a magistrate was duly filed and the 
warrant showed that the appeal had been 
prayed although it did not show the appeal had 
been granted, the trial court erred in refusing 
to allow an amendment to the appeal bond to 
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correct a defect therein and in dismissing the 
suit. McAnally v. Stansell, 177 Tenn. 376, 150 
S.W.2d 724, 1941 Tenn. LEXIS 13 (1941). 


13. —Adding Sufficient Surety. 

It was proper for the circuit judge to permit a 
defendant who had appealed from the judg- 
ment of a justice of the peace (now general 
sessions judge) to the circuit court to amend his 
appeal bond by adding a sufficient surety. 
Walker v. Aetna Casualty & Surety Co., 175 
Tenn. 118, 1382 S.W.2d 219, 1939 Tenn. LEXIS 
19 (1939). 


14. Scire Facias — Amendment. 

A scire facias to revive a judgment before a 
justice, when so defective that a judgment of 
revivor cannot be pronounced upon it, may be 
amended in the circuit court, if there on appeal. 
Bryant v. Smith, 47 Tenn. 113, 1869 Tenn. 
LEXIS 15 (1869); Whitworth v. Thompson, 76 
Tenn. 480, 1881 Tenn. LEXIS 36 (1881). 


15. Notice to Defendant. 

This section does not require the giving of 
notice to the defendant that a motion will be 
made to amend a writ or warrant. Cooke v. 
Neighborhood Grocery, 173 Tenn. 681, 122 
S.W.2d 438, 1938 Tenn. LEXIS 54 (1938). 


16. Waiver. 

Where judgment against garnishee was as- 
sailed on ground that it was based on execution 
in which return of deputy sheriff had been 
omitted, appearance and answer of garnish- 
ment by garnishee constituted waiver of objec- 
tion to manner of garnishment summons. 
Saunders v. Moore, 21 Tenn. App. 375, 110 
S.W.2d 1046, 1937 Tenn. App. LEXIS 40 (Tenn. 
Ct. App. 1937). 

Where a garnishee voluntarily appears and 
answers, he waives all defects in the garnish- 
ment summons or its service on him. Stoneci- 
pher v. Knoxville Sav. & Loan Asso., 42 Tenn. 
App. 86, 298 S.W.2d 785, 1956 Tenn. App. 
LEXIS 115 (Tenn. Ct. App. 1956). 


16-15-730. Presumption of regularity of execution. 


If the judgment is rendered by one general sessions judge, and execution is 
issued by another, and in all other cases where steps appear to be taken by one 
judge instead of another, the presumption, in the absence of proof to the 
contrary, is that the execution was issued and steps taken regularly. 


History. 

Code 1858, § 4138; Shan., § 5950; Code 
1932, § 10151; impl. am. Acts 1979, ch. 68, 
8§ 2, 3; T.C.A. (orig. ed.), § 19-435; Acts 1993, 
ch. 241, § 48; T.C.A., § 19-1-120. 


Textbooks. 

Tennessee Jurisprudence, 17 Tenn. Juris., 
Justices of Peace and General Sessions Courts, 
§§ 30, 32. 


16-15-731. Actions in the nature of interpleader. 


(a) Notwithstanding any rule of court or any law to the contrary, actions in 
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the nature of interpleader, in which the value of the money that is the subject 
of the action does not exceed the jurisdictional limit of the general sessions 
court, may be filed in general sessions court under this part. Any such action 
involving money in the custody or possession of a person acting in the capacity 
of a real estate broker may be filed on forms prescribed by the Tennessee real 
estate commission pursuant to its authority under § 62-13-203. 

(b) The failure of a competing claimant to recover in an interpleader action 
shall not be considered as a judgment against the competing claimant, and 
shall not be used to impair the credit of the claimant. 


History. Attorney General Opinions. 

Acts 1987, ch. 331, § 1; 1988, ch. 523, § 1; Interpleader actions by real estate brokers as 
1991, ch. 338, §§ 1, 2; 1998, ch. 241, § 49; unauthorized practice of law. OAG 14-08, 2014 
T.C.A., § 19-1-121. Tenn. AG LEXIS 8 (1/14/14). 


16-15-732. Removal of actions — Exceptions. 


(a) At any time at least three (3) or more business days prior to the 
scheduled trial date of a civil action commenced in general sessions court, any 
defendant in the action may apply to have the action and all the papers of the 
action removed to a court having jurisdiction of appeals from courts of general 
sessions. A case properly removed pursuant to this section shall be tried by the 
appellate court in the same manner as appeals from general sessions court 
civil actions are currently tried, except there shall be no default or other 
judgment entered at the general sessions level, and except that a case removed 
pursuant to this section shall not be subject to any monetary jurisdictional 
limit that would have applied in the general sessions court if the case had not 
been removed. 

(b) Any defendant seeking to remove an action pursuant to subsection (a) 
shall file with the application an affidavit stating that the defendant has a 
substantial defense to the action and/or that the defendant’s defense will be of 
such a complex or expensive nature that the interests of justice require that 
the defendant not be required to present the defense at the general sessions 
level. The affidavit shall state the grounds of the defense and why the affiant 
believes it to be sufficiently substantial, complex or expensive to merit the 
removal of the case. The affidavit and application shall also be accompanied by 
a cost bond sufficient to defray all costs that have accrued prior to the time 
application for removal is made. 

(c)(1) If the general sessions judge finds that a defendant’s defense is 
substantial, complex or expensive to present, and that the defendant has 
posted a sufficient cost bond, the judge shall order the action removed to the 
court that would have jurisdiction of an appeal if the action had been tried 
in general sessions court. The judge shall direct the clerk to promptly 
transmit the papers in the action to the clerk of the court to which the action 
is removed. 

(2) If the judge finds the defense will not be substantial, complex or 
expensive or that the cost bond is not sufficient, the judge shall deny the 
application and proceed to try the action. 

(d) If an action is removed pursuant to this section, in no event shall an 
objection to venue be considered by the circuit court, unless raised by a 
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defendant in the defendant’s affidavit in support of removal filed in the general 
sessions court. 

(e) This section does not apply in any county having a population of not less 
than seven hundred seventy thousand (770,000) nor more than seven hundred 
eighty thousand (780,000), according to the federal census of 1980 or any 
subsequent federal census. 


History. is remedial in nature and is declarative of the 
Acts 1988, ch. 732, 8§ 1, 2; 1998, ch. 241, general assembly’s intent in enacting Acts 
§ 50; T.C.A., § 19-1-122; Acts 1994, ch. 690, 1988 ch. 732. 


au For table of U.S. decennial populations of 
Compiler’s Notes. Tennessee counties, see Volume 13 and its 


Acts 1994, ch. 690, § 2 provided that the act Supplement. 


16-15-733. Motions against officers. 


(a) Sheriffs, coroners, constables, and their sureties are liable to judgment 
by motion for the amount to which the plaintiff is entitled, with interest, and 
damages at the rate of twelve and one-half percent (12.5%) in the following 
cases: 

(1) In the general sessions court of the county where such officer, by virtue 
of the officer’s position, collects or receives money upon any debt or demand, 
under a magistrate’s jurisdiction, put into the officer’s hands for collection, 
and fails to pay it over to the person entitled, whether the officer collected or 
received the money before or after the issuance of a warrant, or before or 
after the rendition of judgment; 

(2) In the general sessions court having legal custody of the papers, where 
an execution from a general sessions court having come to the officer’s 
hands, the officer fails to return it within thirty (80) days after its issuance, 
or where, having collected money on execution issued by a general sessions 
court, the officer fails or refuses to pay it; and 

(3) In the general sessions court of the county on motion by any general 
sessions judge or witness, for failing to pay over costs on execution, collected 
and due the officer, or failing to return execution issued for the cost; and any 
number of cases in favor of one (1) general sessions judge or witness may be 
joined in one (1) motion. 

(b) The inability of the officer to make due return of an execution under 
subsection (a) on account of sickness, high water or engagement in executing 
any precept on behalf of the state shall be sufficient excuse to discharge the 
officer from the penalties prescribed. 

(c) The officer, if to be found in the county, shall have five (5) days’ notice, in 
writing, of the time and place of motion. 

(d) Before the plaintiff is entitled to judgment against the sureties, the 
plaintiff shall produce to the court a certified copy of the official bond of the 
officer. 


History. 5982; Code 1932, §§ 10180-10183; modified; 

Code 1858, §§ 4167-4170 (deriv. Acts 1835-  impl. am. Acts 1979, ch. 68, §§ 2, 3; T.C.A. (orig. 
1836, ch. 17, 8§ 4, 5; Acts 1835-1836, ch. 19,  ed.), §§ 19-501 — 19-504; Acts 1993, ch. 241, 
§ 6; Acts 1841-1842, ch. 37); Shan., §§ 5979- § 51; T.C.A., § 19-2-101. 


16-15-734 


Cross-References. 

Concurrent jurisdiction of circuit court, § 25- 
3-141. 

Defense of mailing to another county, § 25- 
3-109. 

Excuse of inability to return, § 25-3-110. 


Textbooks. 
Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 
peal and Error, § 246; 3 Tenn. Juris., Attach- 
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ment and Garnishment, § 39; 17 Tenn. Juris., 
Justices of Peace and General Sessions Courts, 
§ 26; 19 Tenn. Juris., Motions and Summary 
Proceedings, §§ 3-7; 22 Tenn. Juris., Sheriffs, 
§ 24. 


Law Reviews. 

Judicial Reform at the Lowest Level: A Model 
Statute for Small Claims Courts, Part II, 28 
Vand. L. Rev. 730. 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW | 


Analysis 
1. Default in Executing and Returning Attach- 
ment. 
2. False Return — Remedy by Action on the 
Case. 


3. Surety on Sheriffs Bond. 
4. Constable’s Bond. 


1. Default in Executing and Returning At- 
tachment. 

Asummary proceeding by mere motion is not 
an admissible remedy for the default of an 
officer in failing to execute and make due re- 
turn of an attachment writ issued by a justice of 
the peace (now general sessions court). Erkman 
v. Carnes, 101 Tenn. 136, 45 S.W. 1067, 1898 
Tenn. LEXIS 41 (1898). 


2. False Return — Remedy by Action on 
the Case. 

Where plaintiff moved for summary judg- 
ment against sheriff for failure to return an 
execution seasonably, but the return showed 
that it was seasonably made, such return could 
not be collaterally attacked, and the court’s 
docket, although showing that the return was 
not seasonably made, was inadmissible, and 
the motion was properly dismissed; the plain- 


tiffs remedy being by action on the case for 
false return. First Nat'l Bank v. Tate, 15 Tenn. 
App. 462, — S.W.2d —, 1932 Tenn. App. LEXIS 
115 (Tenn. Ct. App. 1932). 


3. Surety on Sheriff's Bond. 

There is no liability of a surety on the bond of 
a sheriff where that officer took and held pos- 
session of a stolen automobile under instruc- 
tions of nonresident police chief, since such 
possession was not under “color of office,” where 
the car was destroyed while being driven by the 
sheriff on private business. The common law 
rule that a sheriff holds stolen property for the 
sovereign is not in force in Tennessee. State use 
of Rosser v. Freeman, 166 Tenn. 296, 61 S.W.2d 
459, 1933 Tenn. LEXIS 95 (1933). 


4, Constable’s Bond. 

The constable’s bond becomes a judicial re- 
cord in the sense of this section, and a copy 
thereof, certified in accordance with this sec- 
tion, is necessary to give a justice of the peace 
(now general sessions court) jurisdiction to ren- 
der judgment thereon, by motion, as against 
the sureties, in the absence of notice to them. 
Morgan v. Betterton, 109 Tenn. 84, 69 S.W. 969, 
1902 Tenn. LEXIS 60 (1902). 


16-15-734. Motion by surety or stayor. 


When any surety or stayor is compelled to pay a general sessions court’s 
judgment against a principal debtor for which the surety or stayor is liable, the 
surety or stayor may, by motion, before the general sessions court having legal 
custody of the judgment, recover judgment against the principal debtor for the 
judgment with interest and costs, or against a cosurety or stayor, for the 
ratable part thereof, which judgment is not liable to be stayed, except by 
consent of the surety or stayor in writing. 


Textbooks. 
Tennessee Jurisprudence, 19 Tenn. Juris., 
Motion and Summary Proceedings, §§ 4-6. 


History. 

Code 1858, § 4171 (deriv. Acts 1849-1850, ch. 
38, § 3); Shan., § 5983; mod. Code 1932, 
§ 10184; impl. am. Acts 1979, ch. 68, §§ 2, 3; 
T.C.A. (orig. ed.), § 19-505; Acts 1993, ch. 241, 
§ 52; T.C.A., § 19-2-102. 
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NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


Analysis 


1. Stayor as Surety. 
2. Section as Exception to § 19-3-201. 


1. Stayor as Surety. 

The relation of principal and surety is con- 
tracted between the stayor and the party for 
whom he stays the judgment, by the agreement 
to stay. Stinnett v. Crookshank, 48 Tenn. 496, 
1870 Tenn. LEXIS 98 (1870). 


2. Section as Exception to § 19-3-201. 
This section creates an exception to § 19-3- 


201 (repealed), by its provision that a judg- 
ment, recovered by motion, in favor of a stayor 
or surety against the principal debtor, or a 
cosurety or stayor, after he has been compelled 
to pay the debt, shall not be stayed, except by 
the written consent of the stayor, surety, or 
cosurety, as the case may be. Spradlin v. Brat- 
ton, 74 Tenn. 685, 1881 Tenn. LEXIS 198 
(1881). 


16-15-735. Notice to plaintiff of possible additional defendants. 


(a) In cases or controversies arising in a court of general sessions, if a 
defendant feels that the defendant is either not at fault or that another person 
is also at fault, the defendant is to notify the opposing party or parties and the 
clerk of the court in writing forty-eight (48) hours prior to the scheduled date 
of the hearing of the names, if known, of the other person or persons at fault. 
If the defendant fails to so notify, the plaintiff shall be entitled to a continu- 
ance. 

(b) After receiving notice that additional defendants may exist, the clerk of 
the court shall notify the plaintiff of this fact. The clerk shall automatically 
continue the hearing for thirty (30) days following notification to the plaintiff 
that additional defendants exist so the plaintiff can issue service and amend 
the warrant to include any new defendants. 


History. 
Acts 1997, ch. 522, § 1. 


PART 8 
GENERAL PROVISIONS 


16-15-801. General sessions courts empowered to issue execution. 


The general sessions court that renders a judgment may issue execution on 
the judgment. 


Justices of Peace and General Sessions Courts, 
So, 


History. 

Code 1858, § 3070 (deriv. Acts 1835-1836, ch. 
PT ettae tO ONAN a JS, Alot kOe LOS]. 
§ 8928; impl. am. Acts 1979, ch. 68, §§ 2, 3; 
modified; T.C.A. (orig. ed.), § 19-601; Acts 1993, 
ch. 241, § 53; T.C.A., § 19-3-101. 


Textbooks. 
Tennessee Jurisprudence, 17 Tenn. Juris., 


Law Reviews. 

Enforcing Money Judgments in Tennessee, 4 
Mem. St. U.L. Rev. 65. 

Judicial Reform at the Lowest Level: A Model 
Statute for Small Claims Courts, Part II, 28 
Vand. L. Rev. 730. 
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16-15-802. Compromise after appeal. 


Where an appeal has been prayed and obtained from a judgment of a general 
sessions court, if the plaintiff and defendant compromise the case before the 
papers have been returned to the court to which the appeal was taken, and file 
with the general sessions court a written notice of the fact, signed by both 
parties, the general sessions court shall issue execution on the judgment, as if 
no appeal had been taken. 


History. 
Code 1858, § 3072 (deriv. Acts 1829, ch. 33, 
§ 5); Shan., § 4799; Code 1932, § 8930; impl. 


am. Acts 1979, ch. 68, §§ 2, 3; T.C.A. (orig. ed.), 
§ 19-608; Acts 1993, ch. 241, § 53; T.C.A,, 
§ 19-3-102. 


16-15-803. Issuance after destruction of records. 


When the docket book and original papers belonging to the general sessions 
court are destroyed, and the judge makes oath to that effect, it shall be lawful 
for the judge, or the judge’s successor in office, upon the plaintiff, the plaintiffs 
agent, attorney, or returning officer filing with the judge an affidavit setting 
forth the name of the plaintiff or plaintiffs, defendant or defendants, the date 
and amount of judgment as near as may be, and that the judgment has not 
been paid, to issue execution as though the original papers and docket book 
had not been destroyed; and it shall be as good and valid, and have the same 


force and effect, as other executions issued by general sessions courts. 


History. 

Acts 1859-1860, ch. 54, § 1; Shan., § 4800; 
Code 1932, § 8931; impl. am. Acts 1979, ch. 68, 
8§ 2, 3; T.C.A. (orig. ed.), § 19-604; Acts 1993, 
ch. 241, § 538; T.C.A., § 19-3-108. 


Textbooks. 

Tennessee Jurisprudence, 17 Tenn. Juris., 
Justices of Peace and General Sessions Courts, 
§ 32; 18 Tenn. Juris., Lost Instruments and 
Records, §§ 13, 14. 


NOTES TO DECISIONS 


Analysis 


. Presumed Validity of Original. 

. Execution Without Supplying Lost Judg- 
ment. 

. Affidavit of Loss by Incumbent. 

. Compliance with Section. 

. Summons Lost — Statute Inapplicable. 

. Chancery Court — Lack of Jurisdiction to 


Supply. 


1. Presumed Validity of Original. 

The original judgment will be presumed to be 
valid and sufficiently formal, and the produc- 
tion of a copy of a defective judgment from the 
justice’s (now general sessions judge’s) docket 
does not negative a proper judgment on the 
warrant. White v. Patterson, 60 Tenn. 450, 1872 
Tenn. LEXIS 531 (1878). 


Ne 


& or ® CO 


2. Execution Without Supplying Lost 
Judgment. 
Execution, in a proper case, may issue upon a 
lost judgment, without supplying it. Childress 
v. Marks, 61 Tenn. 12, 1872 Tenn. LEXIS 334 


(1872); Scott v. Watson, 3 Cooper’s Tenn. Ch. 
652 (1878). 


3. Affidavit of Loss by Incumbent. 

The affidavit of loss or destruction of the 
judgment, record, and papers must be made by 
the incumbent justice of the peace (now general 
sessions judge), and not by his predecessor who 
rendered the judgment, and is now out of office. 
Park v. Park, 65 Tenn. 404, 1873 Tenn. LEXIS 
373 (1873). 


4, Compliance with Section. 

The lost papers before a justice (now general 
sessions judge) cannot be supplied by his cer- 
tificate of loss and certified copies of such pa- 
pers, but they must be supplied as provided by 
this section. Halliburton v. Jackson, 79 Tenn. 
471, 1883 Tenn. LEXIS 86 (1883). See Buckner 
v. Geodeker, 45 S.W. 448, 1897 Tenn. Ch. App. 
LEXIS 1, 1897 Tenn. Ch. App. LEXIS 105 
(1897). 


5. Summons Lost — Statute Inapplicable. 
An execution issued by a justice (now general 
sessions judge) is not rendered invalid by the 
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fact that, at the date of its issuance, the original absence of other equities, to supply the record 
summons was lost, and no steps had then been of a justice’s (now general sessions judge’s) 


taken to supply it, for this section is not appli- judgment destroyed by fire. Scott v. Watson, 3 
cable in such case. Baker Watkins Supply Co.v. — Cooper’s Tenn. Ch. 352 (1878). 


Fowlkes, 129 Tenn. 663, 168 S.W. 153, 1914 
Tenn. LEXIS 157 (1914). 


6. Chancery Court — Lack of Jurisdiction 
to Supply. 
The chancery court has no jurisdiction, in the 


16-15-804. Execution on real property. 


(a) Whenever any execution issued by a general sessions court is levied on 
real estate, and ten (10) days from date of the levy has expired, the title to real 
estate shall not be affected as to third parties until the execution or the papers 
in the cause are filed in the circuit court of the county in which the land lies. 

(b) The officer making the levy shall, within ten (10) days thereafter, return 
the execution to the circuit court, where the cause will be at once docketed, and 
the officer will return the fact of the return of the execution to the circuit court 
to the general sessions court issuing the execution, whereupon the general 
sessions court shall file the remaining papers in the cause in the circuit court 
as required by subdivision (c)(1). 

(c)(1) When an execution issued by a general sessions court is levied on real 

estate, it shall be the duty of the general sessions court to whom the 

execution is returned to send the execution, together with the judgment and 
the papers in the cause, to the next circuit court of the general sessions 
court’s county for condemnation. 

(2) The circuit court, upon the return made pursuant to subdivision (c)(1), 
may condemn the land, and order the land, or so much of the land as it may 
see proper, to be sold by the sheriff of the county in satisfaction of the 
judgment and costs. 

(d) If the circuit court condemns the land to be sold, the clerk shall enter on 
the minutes the warrant, attachment or other leading process, with the 
officer’s return on the warrant, attachment or other leading process, the 
prosecution and other bonds where the condition has not been discharged, 
affidavits for attachment or other process, the judgment of the general sessions 
court, the execution levied with the officer’s return and the judgment of the 
court. 

(e) When several executions in favor of the same plaintiff are returned at 
the same term of the court, levied on the same tract of land, they shall all be 
included in one (1) judgment of condemnation, and only one (1) order of sale 
shall issue. 

(f)(1) The clerk of the circuit court may issue execution for the unsatisfied 

debt and costs, in all cases where a general sessions court’s execution has 

been levied on land, and return made of the execution to the general sessions 
court, according to law, and the real estate executed fails, for any cause, to 
satisfy the judgment. 

(2) Executions under subdivision (f)(1) may be issued to any county from 
which the plaintiff shall receive the same benefit, and the officer into whose 
hands it may come shall have the same authority to proceed as if the 
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execution had issued from a general sessions court on a judgment rendered 
by it in the county to which the execution is directed. 


History. 

Code 1858, §§ 3076, 3077, 3080-3083 (deriv. 
Acts 1786, ch. 14, § 10; Acts 1825, ch. 23, § 1; 
Acts 1825, ch. 66, § 1; Acts 1829, ch. 12, § 1; 
Acts 1835-1836, ch. 17, § 11; Acts 1839-1840, 
ch. 161, § 1); Acts 1899, ch. 39, §§ 1, 2; Shan., 
8§ 4804, 4805, 4808-4811; mod. Code 1982, 
8§ 8935, 8936, 8939-8945; impl. am. Acts 1979, 
ch. 68, §§ 2, 3; T.C.A. (orig. ed.), §§ 19-605 — 
19-612; Acts 1993, ch. 241, § 53; T.C.A. § 19-3- 
104. 


Compiler’s Notes. 
References in some of the annotations for this 


section to “justices of the peace” are deemed 
references to “courts of general sessions” or 
“judges of courts of general sessions.” See Acts 
1979, ch. 68;'§$ 2, 3: 


Textbooks. 

Tennessee Jurisprudence, 3 Tenn. Juris., At- 
tachment and Garnishment, §§ 31, 98, 110; 10 
Tenn. Juris., Ejectment, § 9; 17 Tenn. Juris., 
Justices of Peace and General Sessions Courts, 
§§ 26, 32-36. 


Law Reviews. 
Enforcement of Judgments in Tennessee, 22 
Tenn. L. Rev. 873. 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


Analysis 

1. In General. 

2. Amendment of Levy Return. 

3. Condemnation. 

4. —Record of Condemnation — Effect. 

5. —Judgment Debtor’s Objection. 

6. —Collateral Attack on Justice’s Judgment. 

7. —Venditioni Exponas — Formalities of Issu- 
ance. 

8. —Appeal. : 

9. Depositing Execution in Clerk’s Office Insuf- 
ficient. 


10. Lost Records. 

11. —Supplying in Circuit Court. 

12. —Enforcing Lien of Levy in Chancery. 

13. —Writ of Venditioni Exponas Lost. 

14. Nature and Scope of Circuit Court’s Juris- 
diction. 

15. Omissions from Affidavit — Effect. 

16. Omissions from Entry — Effect. 


17. Papers to be Returned — Entered on Min-. 


utes. 

18. Purchaser Between Levy and Order of Con- 
demnation. 

19. Revisor Against Heirs. 

20. —Necessity. 

21. —Sufficiency. 

22. —Scire Facias. 

23. —Plaintiff Dying Before Sale under Vendi- 
tioni Exponas. 

24. Subsection (b) Construed. 

25. Subdivision (f)(1) Construed. 

26. Time of Return. 

27. Warrant. 

28. —Irregularities as to Warrant Not Vitiat- 
ing Judgment. 

29. —Judgment Not Written on Warrant — 
Effect. 

30. —Date on Warrant Controls. 


31. —Endorsement of Justice. 
32. —Warrant to Appear Immediately. 


1. In General. 

The purpose of subsection (b) is to prevent 
secret liens under justices’ (now general ses- 
sions judges’) judgments, by requiring the ex- 
ecutions levied on land to be filed and docketed 
in the circuit court of the county where the land 
lies. Thompson v. Blanks, 114 Tenn. 54, 84 S.W. 
804, 1904 Tenn. LEXIS 69 (1905). 

The policy underlying subsection (b) is the 
protection of third parties, and its purpose is to 
give third parties notice of the lien of the 
execution. Baker Watkins Supply Co. v. Fowl- 
kes, 129 Tenn. 663, 168 S.W. 1538, 1914 Tenn. 
LEXIS 157 (1914). 


2. Amendment of Levy Return. 

Pending the motion, in the circuit court, to 
condemn land levied on, it appearing that the 
officer had not signed the levy return, he was 
allowed to amend the same by signing his name 
thereto. Elliott & Co. v. Jordan, 66 Tenn. 376, 
1874 Tenn. LEXIS 147 (1874). 


3. Condemnation. 

The order of condemnation is not a judgment 
in the strict sense of the word, but only a mode 
of executing the levy. The order gives no lien, 
but merely continues the lien of the levy, to 
which the title of the purchaser under the sale 
will relate. Overton v. Perkins, 8 Tenn. 367, 
1828 Tenn. LEXIS 14 (1828); Ashworth v. De- 
mier & Boyles, 60 Tenn. 323, 1872 Tenn. LEXIS 
500 (1872); Mann v. Roberts, 79 Tenn. 57, 1883 
Tenn. LEXIS 13 (1883); Crabtree v. Bank of 
Winchester, 108 Tenn. 483, 67 S.W. 797, 1901 
Tenn. LEXIS 49 (1902). 

Condemnation under the levy of a justice’s 
(now general session judge’s) execution upon 
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land follows as matter of course where the 
judgment is not void on its face, and the pro- 
ceedings are in other respects regular. Cowan, 
McClung & Co. v. Lowry, 75 Tenn. 620, 1881 
Tenn. LEXIS 158 (1881); Crabtree v. Bank of 
Winchester, 108 Tenn. 483, 67 S.W. 797, 1901 
Tenn. LEXIS 49 (1902). 

The necessary implication is that the legisla- 
tive scheme for the condemnation of land levied 
on under an execution issuing from a justice’s 
(now general sessions judge’s) judgment con- 
templates that the filing of the papers in the 
cause in the circuit court carries with it the 
judgment as well, and thus the justice would be 
stripped of every vestige of control over the 
cause. The circuit court acquires, and the jus- 
tice’s court (now general sessions court) loses, 
all jurisdiction over the case upon delivery of 
the papers and docketing of the case in the 
circuit court. Crabtree v. Bank of Winchester, 
108 Tenn. 483, 67 S.W. 797, 1901 Tenn. LEXIS 
49 (1902). 


4, —Record of Condemnation — Effect. 

While the record of the condemnation in the 
circuit court after levy of execution from a 
justice’s (now general sessions judge’s) judg- 
ment is, as a general proposition, constructive 
notice of the sheriffs sale, the order of condem- 
nation is not a judgment, nor does it fix a lien, 
but is only a mode of executing the levy, and 
merely continues the lien fixed by the levy. 
Hammock v. Qualls, 1389 Tenn. 388, 201 S.W. 
517, 1917 Tenn. LEXIS 114 (1918). 

The record merely continues the lien of the 
levy to which the purchaser’s title will relate 
when he procures a deed from the sheriff. 
Hammock v. Qualls, 139 Tenn. 388, 201 S.W. 
517, 1917 Tenn. LEXIS 114 (1918). 


5. —Judgment Debtor’s Objection. 

The judgment debtor has the right to offer 
any objection to the condemnation of his land, 
which can be made upon the papers properly 
returned into the circuit court. Cowan, Mc- 
Clung & Co. v. Lowry, 75 Tenn. 620, 1881 Tenn. 
LEXIS 158 (1881). 


6. —Collateral Attack on Justice’s Judg- 
ment. 

The justice’s (now general sessions judge’s) 
judgment cannot be collaterally impeached, 
upon a motion to condemn land levied on, by 
extraneous proof showing irregularities, for the 
attack must be by a direct proceeding, such as 
by certiorari and supersedeas. Hall v. Heffly, 25 
Tenn. 444, 1846 Tenn. LEXIS 17 (1846); Turner 
v. Ireland, 30 Tenn. 447, 1850 Tenn. LEXIS 151 
(1850); Anderson v. Kimbrough, 45 Tenn. 260, 
1868 Tenn. LEXIS 5 (1868); Sullivan v. Fugate, 
48 Tenn. 20, 1870 Tenn. LEXIS 7 (1870); Elliott 
& Co. v. Jordan, 66 Tenn. 376, 1874 Tenn. 
LEXIS 147 (1874); Montgomery v. Rich, 3 Coo- 
per’s Tenn. Ch. 660 (1878); Pope v. Harrison, 84 
Tenn. 82, 1885 Tenn. LEXIS 118 (1885). 
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7. —Venditioni Exponas — Formalities of 
Issuance. 

The writ of venditioni exponas, like an ordi- 
nary execution, may issue on a judgment con- 
demning land, tested at a subsequent term, 
without any renewal of the order for its issu- 
ance. Henry v. Wilson, 77 Tenn. 176, 1882 Tenn. 
LEXIS 33 (1882). 


8. —Appeal. 

The judgment of condemnation is such a 
judgment that an appeal or writ of error there- 
from may be prosecuted by the defendant 
whose land was levied on; and from the court’s 
refusal of the order of condemnation an appeal 
or writ of error may be prosecuted by the 
plaintiff. Turner v. Ireland, 30 Tenn. 447, 1850 
Tenn. LEXIS 151 (1850); Anderson v. Kim- 
brough, 45 Tenn. 260, 1868 Tenn. LEXIS 5 
(1868); Sullivan v. Fugate, 48 Tenn. 20, 1870 
Tenn. LEXIS 7 (1870); Rumbough v. White, 58 
Tenn. 260, 1872 Tenn. LEXIS 256 (1872); Hal- 
liburton v. Jackson, 79 Tenn. 471, 1883 Tenn. 
LEXIS 86 (1883); Crabtree v. Bank of Win- 
chester, 108 Tenn. 483, 67 S.W. 797, 1901 Tenn. 
LEXIS 49 (1902). 


9. Depositing Execution in Clerk’s Office 
Insufficient. 

It is not sufficient merely to deposit the 
execution in the clerk’s office. Thompson v. 
Blanks, 114 Tenn. 54, 84 S.W. 804, 1904 Tenn. 
LEXIS 69 (1905). 


10. Lost Records. 


11. —Supplying in Circuit Court. 

A note lost after suit has been brought upon it 
before a justice of the peace (now general ses- 
sions judge) may be supplied by copy in the 
circuit court. Travis v. Laurace, 2 Shan. 109 
(1876). 


12. —Enforcing Lien of Levy in Chancery. 

Where, in a condemnation proceeding, it ap- 
peared that the warrant and other original 
papers in the cause were lost by the negligence 
or fraud of the defendant, who had become the 
successor in office of the justice (now general 
sessions judge) rendering the judgment, and by 
no fault of the plaintiff, it was held that a court 
of equity would entertain a bill to perfect the 
inchoate lien acquired by the levy of the execu- 
tion, by a sale of the property for the satisfac- 
tion of the judgment. Bright v. Newland, 36 
Tenn. 440, 1857 Tenn. LEXIS 29 (1857); Alley v. 
Carrol, 53 Tenn. 221, 1871 Tenn. LEXIS 347 
(Tenn. Oct. 4, 1871); Scott v. Watson, 3 Cooper’s 
Tenn. Ch. 652 (1878). 


13. —Writ of Venditioni Exponas Lost. 

A sale of land under an order of condemna- 
tion and a writ of venditioni exponas is not 
invalidated by loss of the writ, provided it 
appears by the testimony of the clerk, the 
memorandum on his execution docket, and the 
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recitals in the sheriffs deed, that the writ 
issued and the sale was made by virtue of the 
same. Gaugh v. Henderson, 39 Tenn. 628, 1859 
Tenn. LEXIS 293 (1859). 


14. Nature and Scope of Circuit Court’s 
Jurisdiction. 

The jurisdiction of the circuit court to con- 
demn is original and not appellate, and not 
dependent upon the limit fixed for justice’s 
(now general sessions judge’s) jurisdiction. 
Tuck v. Chaffin, 89 Tenn. 566, 15 S.W. 97, 1890 
Tenn. LEXIS 79 (1891). 


15. Omissions from Affidavit — Effect. 

Judgment in attachment in justice (now gen- 
eral sessions court) proceeding was void where 
affidavit did not state cause for which attach- 
ment was issued, since affidavit formed a ma- 
terial part of the record. Maples v. Tunis, 30 
Tenn. 108, 1850 Tenn. LEXIS 69 (1850). 


16. Omissions from Entry — Effect. 

The title of the purchaser of land under the 
levy of a justice’s (now general sessions judge’s) 
execution, and a judgment of condemnation 
thereon, cannot be collaterally impeached by 
the misprision of the clerk in omitting in the 
entry of the justice’s judgment, the amount of 
the judgment, where the omission is supplied 
by other parts of the same entry. Simpson v. 
Sparkman, 80 Tenn. 360, 1883 Tenn. LEXIS 
180 (1883). 


17. Papers to be Returned — Entered on 
Minutes. 

All the papers in the cause should be re- 
turned to the circuit court, but only such as are 
named in subsection (d) need be entered on the 
minutes. Neither the evidence, documentary or 
otherwise, on which the judgment was ob- 
tained, nor the affidavit, if any, on which the 
execution was sued out, constitute a part of the 
papers to be entered of record. Hall v. Heffly, 25 
Tenn. 444, 1846 Tenn. LEXIS 17 (1846); Elliott 
& Co. v. Jordan, 66 Tenn. 376, 1874 Tenn. 
LEXIS 147 (1874); Cowan, McClung & Co. v. 
Lowry, 75 Tenn. 620, 1881 Tenn. LEXIS 158 
(1881). See Crabtree v. Bank of Winchester, 108 
Tenn. 483, 67 S.W. 797, 1901 Tenn. LEXIS 49 
(1902). 


18. Purchaser Between Levy and Order of 
Condemnation. 

A levy of an execution from a justice (now 
general sessions judge) on land, and a return of 
the execution, the justice’s judgment and the 
papers in the case to the next term of circuit 
court of the county, and a proper order of 
condemnation by that court at that term, fix a 
lien on the land superior to the rights of a 
purchaser purchasing between the levy and 
order of condemnation. Courtland Wagon Co. v. 
Shields, 56 S.W. 275, 1896 Tenn. Ch. App. 
LEXIS 127 (1896). 
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19. Revisor Against Heirs. 


20. —Necessity. 

Where the defendant dies before the order of 
condemnation, before the issuance of the ven- 
ditioni exponas, or before the sale is actually 
made under it, though the levy was made 
before his death, a revivor against his heirs, 
devisees, or intervening purchaser is necessary. 
In such case, a sale without revivor and adju- 
dication of the exhaustion of the personalty of 
the decedent’s estate is void. Overton v. Per- 
kins, 18 Tenn. 328, 1837 Tenn. LEXIS 29 
(1837); Stockard v. Pinkard, 25 Tenn. 119, 1845 
Tenn. LEXIS 39 (1845); Rutherford v. Read, 25 
Tenn. 423, 1846 Tenn. LEXIS 8 (1846); Bryant 
v. McCollum, 51 Tenn. 511, 1871 Tenn. LEXIS 
197 (1871); Ashworth v. Demier & Boyles, 60 
Tenn. 323, 1872 Tenn. LEXIS 500 (1872); 
Hewgly v. Johns, 62 Tenn. 85, 1873 Tenn. 
LEXIS 146 (1873); Harman v. Hann, 65 Tenn. 
90, 1873 Tenn. LEXIS 307 (1873); Puckett v. 
Richardson, 74 Tenn. 49, 1880 Tenn. LEXIS 210 
(1880); Mann v. Roberts, 79 Tenn. 57, 1883 
Tenn. LEXIS 13 (1883); Montgomery v. Realha- 
fer, 85 Tenn. 668, 5 S.W. 54, 1887 Tenn. LEXIS 
9,4 Am. St. Rep. 780 (1887). 

The same rules applies to attachments levied 
on land. Green v. Shaver, 22 Tenn. 139, 1842 
Tenn. LEXIS 47 (1842); Perkins’ Heirs v. Nor- 
vell, 25 Tenn. 151, 1845 Tenn. LEXIS 49 (1845); 
Snell v. Allen, 31 Tenn. 208, 1851 Tenn. LEXIS 
49 (1851); Boggess v. Gamble, 48 Tenn. 148, 
1866 Tenn. LEXIS 30 (1866); Bryant v. McCol- 
lum, 51 Tenn. 511, 1871 Tenn. LEXIS 197 
(1871); Watson v. Ryan, 3 Cooper’s Tenn. Ch. 40 
(1875); McKnight v. Hughes, 72 Tenn. 522, 1880 
Tenn. LEXIS 56 (1880); Puckett v. Richardson, 
74 Tenn. 49, 1880 Tenn. LEXIS 210 (1880); 
Montgomery v. Realhafer, 85 Tenn. 668, 5 S.W. 
54, 1887 Tenn. LEXIS 9, 4 Am. St. Rep. 780 
(1887); Herman v. Katz, 101 Tenn. 118, 47 S.W. 
86, 1898 Tenn. LEXIS 39, 41 L.R.A. 700 (1897). 


21. —Sufficiency. 

Where the defendant dies after the rendition 
of judgment against him before a justice of the 
peace (now general sessions judge), and after a 
levy of the execution on his land, and after the 
papers have been returned to the circuit court 
for condemnation, whereupon a writ of scire 
facias is ordered to be issued against the ad- 
ministrator and heirs of the deceased, naming 
all of them, except one heir, and the writ as 
issued was actually served upon the adminis- 
trator and all the heirs, naming them, the 
revivor is valid, although the true given name 
of their heir whose name was entirely omitted 
in the order awarding the issuance of the writ 
was not given, but a wrong name was stated. 
McCracken v. Nelson, 83 Tenn. 312, 1885 Tenn. 
LEXIS 53 (1885). 


22. —Scire Facias. 
Where a justice’s (now general sessions 
judge’s) execution is levied on land, and a 
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condemnation is had in circuit court, and the 
defendant dies, the judgment may be revived in 
that court upon scire facias. McEwen v. Bran- 
deau, 2 Shan. 48 (1876). 


23. —Plaintiff Dying Before Sale under 
Venditioni Exponas. 

If the plaintiff dies before the sale under 
venditioni exponas, there must be a revivor in 
the name of his personal representative. 
Hewgly v. Johns, 62 Tenn. 85, 1873 Tenn. 
LEXIS 146 (1873). 


24. Subsection (b) Construed. 

Subsection (b)’s meaning is that the levy of a 
justice’s execution on land creates a lien from 
the date of its levy; but, in order to continue the 
lien beyond 10 days from the date of the levy, so 
as to affect third parties, the levied execution 
must be returned to the circuit court clerk and 
filed and docketed in the circuit court, within 
ten days after the levy is made, and the remain- 
ing papers in the case must be returned by the 
justice (now general sessions judge) to the first 
term of the court thereafter. Thompson v. 
Blanks, 114 Tenn. 54, 84 S.W. 804, 1904 Tenn. 
LEXIS 69 (1905); Baker Watkins Supply Co. v. 
Fowlkes, 129 Tenn. 663, 168 S.W. 153, 1914 
Tenn. LEXIS 157 (1914). 


25. Subdivision (f)(1) Construed. 

The rule embodied in subdivision (f)(1) is 
extended to authorize the clerk in a vendor’s 
suit to enforce his lien to issue execution for the 
amount remaining due on the judgment after 
appropriation of proceeds of sale, though not 
awarded in terms by the court. Hyder v. Butler, 
103 Tenn. 289, 52 S.W. 876, 1899 Tenn. LEXIS 
107 (1899). 


26. Time of Return. 

It is better to follow the statute, but as 
between the plaintiff and execution debtor it is 
perhaps not fatal to the lien that the papers 
were not returned to the next term. Zook v. 
Smith, 65 Tenn. 213, 1873 Tenn. LEXIS 335 
(18783). 

Where the papers are not returned to the 
next term of court after the levy, but are re- 
turned to the term next after that, and in the 
meantime an innocent purchaser, for a valuable 
consideration paid, and without notice, buys 
the land and takes a deed to it, he will hold the 
land discharged from the levy. Zook v. Smith, 65 
Tenn. 213, 1873 Tenn. LEXIS 335 (1873). 

Where, after the condemnation, the debtor 
superseded the venditioni exponas, and the suit 
was not prosecuted further for nearly five 
years, and about three years and six months 
after the commencement of the period of ne- 
glect, the land was bought by an innocent 
purchaser, without notice, for a valuable con- 
sideration paid, the greater part of the consid- 
eration going to pay off other encumbrances, it 
was held that the lien of the justice’s (now 
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general sessions judge’s) levy was lost by neg- 
ligence. Mann v. Roberts, 79 Tenn. 57, 1883 
Tenn. LEXIS 13 (1883); Robinson v. Bierce, 102 
Tenn. 428, 52 S.W. 992, 1899 Tenn. LEXIS 65, 
47 L.R.A. 275 (1899). 

Unless the execution is filed and docketed 
within the 10 days, the lien is suspended and 
does not exist as against third parties. Thomp- 
son v. Blanks, 114 Tenn. 54, 84 S.W. 804, 1904 
Tenn. LEXIS 69 (1905). 


27. Warrant. 


28. —Irregularities as to Warrant Not Vi- 
tiating Judgment. 

The fact that the warrant does not show 
affirmatively that the note sued on, and upon 
which judgment was rendered, is within the 
justice’s jurisdiction, does not render the judg- 
ment void, if the judgment was rendered for an 
amount within the jurisdiction. Baker v. Allen, 
2 Tenn. 175, 1812 Tenn. LEXIS 2 (1812); Mar- 
shall v. Penington, 16 Tenn. 424, 1835 Tenn. 
LEXIS 98 (1835); Elliott & Co. v. Jordan, 66 
Tenn. 376, 1874 Tenn. LEXIS 147 (1874). 


29. —Judgment Not Written on Warrant — 
Effect. 

If no judgment was entered on the warrant, a 
certified copy form the justice’s (now general 
sessions judge’s) docket may be filed pending 
the motion for condemnation, though the defen- 
dant objected thereto. R. S. Hollins & Co. v. 
Johnson, 40 Tenn. 346, 1859 Tenn. LEXIS 94 
(1859); Elliott & Co. v. Jordan, 66 Tenn. 376, 
1874 Tenn. LEXIS 147 (1874); Baker Watkins 
Supply Co. v. Fowlkes, 129 Tenn. 663, 168 S.W. 
153, 1914 Tenn. LEXIS 157 (1914). 


30. —Date on Warrant Controls. 

Where the judgment on the docket was a year 
later than that on the warrant, and was stayed, 
and execution was issued a few days after the 
expiration of the stay period of eight months 
from the date of the judgment on the warrant, 
and was levied on land, and the papers were 
returned to the circuit court, the date on the 
warrant must prevail, and the condemnation 
must be allowed, because the clear mistake 
cannot vitiate the proceedings. Anderson v. 
Kimbrough, 45 Tenn. 260, 1868 Tenn. LEXIS 5 
(1868). 


31. —Endorsement of Justice. 

The failure of the justice (now general ses- 
sions judge) to endorse on its back the fact and 
date of issuance of the warrant does not render 
the judgment void. Elliott & Co. v. Jordan, 66 
Tenn. 376, 1874 Tenn. LEXIS 147 (1874). 


32. —Warrant to Appear Immediately. 
Judgment on warrant citing defendant to 
appear “immediately” is not void, because the 
law fixes no time in which the defendant shall 
be required to appear, and the defendant could 
get to the office of the justice (now general 
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sessions judge) as soon as the officers could do 
so to return the papers. Elliott & Co. v. Jordan, 
66 Tenn. 376, 1874 Tenn. LEXIS 147 (1874). 


16-15-805. Execution on personal property. 


(a) The officer levying an execution issued by a general sessions court on 
personalty shall advertise the sale of the personalty for ten (10) days at one (1) 
public place in the district in which the defendant resides, at the courthouse 
door of the county and at two (2) public places in the district where the sale is 
made, subject to § 26-5-101. 

(b) Where there is not sufficient time between the levy and return day of an 
execution from a general sessions court’s judgment to sell, or where, for any 
reason, the sale cannot be had before the return, the lien given by the levy shall 
continue, and the general sessions court, or other proper officer, shall issue an 


order of sale on the execution levied and returned. 


History. 

Code 1858, §§ 3079, 3084 (deriv. Acts 1829, 
ch. 90, § 1; Acts 1835-1836, ch. 17, § 4); Shan., 
§§ 4807, 4812; mod. Code 1932, §§ 8938, 8945; 
impl. am. Acts 1979, ch. 68, §§ 2, 3; T.C.A. (orig. 
ed.), §§ 19-613, 19-614; Acts 1993, ch. 241, 
§ 53; T.C.A., § 19-3-105. 


Textbooks. 
Tennessee Jurisprudence, 17 Tenn. Juris., 


Justices of Peace and General Sessions Courts, 
See, 


Law Reviews. 

The Tennessee Court System — Circuit 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 241. 


NOTES TO DECISIONS 


1. Waiver of Advertisement — Effect as to 
Stayor. 

Parties interested under an execution may 
agree to a sale without advertisement, and the 
sale will be valid and pass the title. Such sale 
will not discharge a stayor of another execution 
subsequently levied on the property subject to 
such prior levy. Amis v. Dreer, 3 Shan. 698 
(1875). 


If the officer is guilty of collusion in selling 
without advertisement under a waiver thereof, 
or makes himself liable for an insufficient re- 
turn on the last execution, the execution credi- 
tor is not bound to pursue his remedies against 
the officer for the benefit of the stayor, and the 
stayor is not thereby discharged. Amis v. Dreer, 
3 Shan. 698 (1875). 


16-15-806. Executions enforceable in all counties. 


Except with regard to executions on real property that are governed by 
§§ 16-15-804 and 16-15-805, after the time for filing appeal has expired, the 
procedure for executions and proceedings supplementary to and in aid of 
judgments of courts of general sessions, including, but not limited to, garnish- 
ments, shall be enforceable in every county in this state in the same manner 
as a judgment of a court of record. 


History. 
Code 1858, §§ 3073-3075 (deriv. Acts 1805, 
ch. 66, §§ 4, 6; Acts 1851-1852, ch. 181, § 3); 


Shan., §§ 4801-4803; Code 1932, §§ 8932- 
8934; Acts 1970, ch. 453, § 1; T.C.A. (orig. ed.), 
§§ 19-615 — 19-617; Acts 1989, ch. 404, § 4; 
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1993, ch. 241, § 53; T.C.A., § 19-3-106. 


Compiler’s Notes. 

References in some of the annotations for this 
section to “justices of the peace” are deemed 
references to “courts of general sessions” or 
“judges of courts of general sessions.” See Acts 
1979, ch. 68, §$ 2, 3. 


Textbooks. 
Tennessee Jurisprudence, 3 Tenn. Juris., At- 


COURTS OF GENERAL SESSIONS 


16-15-806 


tachment and Garnishment, § 173; 17 Tenn. 
Juris., Justices of Peace and General Sessions 
Courts, § 32. 


Law Reviews. 
Enforcing Money Judgments in Tennessee, 4 
Mem. St. U.L. Rev. 65. 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


Analysis 


1. Execution from Other County. 

2. —Void on Face — Example. 

3. —Return Made — Effect. 

4. —Clerk’s Certificate. 

5. ——Form. 

6. —Certiorari to County of Issuance. 

7. Execution on Defectively Certified Execu- 
tion. 

8. New Execution. 

9. —Requisites. 

10. —Strict Compliance with Statute Neces- 
sary. 


11. —Date of Issuance of Certification and 
New Execution. 

12. —Extent of Jurisdiction of Court of County 
to Which Execution Certified. 

13. —Credit Endorsed on Certified Execution 
— Showing on New Execution. 

14. Evidence. 

15. —Copy of Executions. 

16. —Ejectment — Record of Judgment. 

17. Status of Lien of Levy of Justice’s Execu- 
tion. 


1. Execution from Other County. 


2. —Void on Face — Example. 

Where a justice of the peace (now general 
sessions judge) for Coffee County issued an 
execution on a judgment which had been ren- 
dered in Rutherford County, reciting “that the 
same was obtained before H. C. Carter, a justice 
of the peace for Rutherford County, Tennessee, 
on the 13th day of March, 1861, against the 
said J. A. Moore, as appears by a certified 
execution issued by W. D. Hicks, justice of the 
peace for Rutherford County, and certified by 
James —, county court clerk of said county, 
which is on file in my office,” the new execution 
was held to be void on its face. Moore v. Lynch, 
63 Tenn. 287, 1874 Tenn. LEXIS 243 (1874); 
State v. Hood, 84 Tenn. 235, 1886 Tenn. LEXIS 
89 (1886). 


3. —Return Made — Effect. 
An execution issued and placed in the hands 
of an officer, when returned by him with his 


endorsement, is then functus officio, and a 
justice’s (now general sessions judge’s) execu- 
tion upon which a return has been made cannot 
be certified to another county and execution 
there issued on the same. An execution in- 
tended to be so certified should not be placed in 
the hands of an officer. Paine v. Hoskins, 71 
Tenn. 284, 1879 Tenn. LEXIS 77 (1879). 


4, —Clerk’s Certificate. 

A certificate substantially complies with this 
statute, when, in all respects, it properly states 
the official character of the justice (now general 
sessions judge) issuing the execution, and also 
states that the person, naming him, who ren- 
dered the judgment, was an acting justice of the 
peace at the time of the rendition of the same, 
the context fairly implying that he was then a 
justice of the county of which the certificate 
showed that the certifying officer was clerk. 
State v. Hood, 84 Tenn. 235, 1886 Tenn. LEXIS 
89 (1886). 


5. ——Form. 

State of Tennessee — Davidson County. 

I, AB, clerk of the county court (now county 
clerk) for said county, certify that CD, whose 
genuine signature is affixed or annexed to the 
above (or within) execution, was at the date of 
the same an acting justice of the peace (now 
general sessions judge) for said county, and 
that —, who rendered the judgment, was an 
acting justice of the peace for said county, at the 
time of the rendition of the judgment, upon 
which the execution issued.Given under my 
hand, this the — day of —, 19 AB, Clerk. 

State v. Hood, 84 Tenn. 235, 1886 Tenn. 
LEXIS 89 (1886). 


6. —Certiorari to County of Issuance. 
The circuit court of the county in which an 
execution is issued upon a certified execution 
from another county has jurisdiction of a peti- 
tion for certiorari and supersedeas to bring up 
such an execution, and to have it quashed on 
the ground that it is void or voidable, but it has 
no jurisdiction to bring up the cause for a new 
trial, because the jurisdiction for that purpose 
is in the county in which the judgment was 
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rendered. Rogers v. Miller, 31 Tenn. 22, 1851 
Tenn. LEXIS 6 (1851); Cotton v. Dromgoole, 62 
Tenn. 229, 1873 Tenn. LEXIS 180 (1873); Saun- 
ders v. Russell, 78 Tenn. 293, 1882 Tenn. LEXIS 
179 (1882) (same rule applied to distress war- 
rant for taxes). 


7. Execution on Defectively Certified Ex- 
ecution. 

Where the clerk’s certificate did not show of 
what court or county he was clerk, or for what 
county the justice (now general sessions judge) 
who issued the execution certified by the clerk 
was acting, except that he was so acting in the 
clerk’s county, the new execution issued in 
pursuance of the execution so certified was not 
void, but voidable only at the instance of the 
judgment debtor. If the certificate is in substan- 
tial although not in literal compliance, the new 
execution will not be void, but, at most, will be 
voidable at the instance of the judgment debtor, 
and will render the officer liable for failure to 
execute it. Stevenson v. McLean, 24 Tenn. 332, 
1844 Tenn. LEXIS 68 (1844); Eason v. Cum- 
mins, 30 Tenn. 210, 1850 Tenn. LEXIS 94 
(1850); State v. Hood, 84 Tenn. 235, 1886 Tenn. 
LEXIS 89 (1886). 

Where the clerk’s certificate to the original 
execution was defective in omitting to state 
that the justice (now general sessions judge) 
rendering the judgment was “an acting justice 
of the peace (now general sessions judge) of said 
county,” at the time of the rendition of the 
judgment, the new execution issued thereon 
will be void, and no protection to the officer 
acting under it, nor will he be liable for failure 
to act under it. Eason v. Cummins, 30 Tenn. 
210, 1850 Tenn. LEXIS 94 (1850); Apperson v. 
Smith, 37 Tenn. 372, 1858 Tenn. LEXIS 19 
(1858); State ex rel. Chaffin v. Bettick, 60 Tenn. 
209, 1872 Tenn. LEXIS 474 (1872); Moore v. 
Lynch, 63 Tenn. 287, 1874 Tenn. LEXIS 243 
(1874); State v. Hood, 84 Tenn. 235, 1886 Tenn. 
LEXIS 89 (1886). 

Parol or extrinsic evidence is not to be admit- 
ted to supply an omission. Colville v. Neal, 32 
Tenn. 89, 1852 Tenn. LEXIS 23 (1852). 


8. New Execution. 


9. —Requisites. 

The execution issued upon an execution cer- 
tified from another county must recite the fact 
that it is issued on an execution certified from 
the county in which the judgment was ren- 
dered, and must also recite all the facts neces- 
sary to show the special jurisdiction of the 
justice (now general sessions judge) to issue it. 
Gibbs v. Bourland, 14 Tenn. 481, 1834 Tenn. 
LEXIS 120 (1834); Colville v. Neal, 32 Tenn. 89, 
1852 Tenn. LEXIS 23 (1852). 


10. —Strict Compliance with Statute Nec- 
essary. 

The execution must be certified as required 

by the statute, or the new execution based upon 
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it will be void, and the new execution must 
recite the fact that it is issued upon an execu- 
tion certified from the county in which the 
judgment was rendered. The mode must be 
strictly pursued. Gibbs v. Bourland, 14 Tenn. 
481, 1834 Tenn. LEXIS 120 (1834); Colville v. 
Neal, 32 Tenn. 89, 1852 Tenn. LEXIS 23 (1852); 
Moore v. Lynch, 63 Tenn. 287, 1874 Tenn. 
LEXIS 243 (1874). 

This section created a new special and pecu- 
liar jurisdiction, and must be strictly complied 
with in their material provisions, in order to 
make valid the proceedings thereunder, for 
there is no presumption in their favor. Gibbs v. 
Bourland, 14 Tenn. 481, 1834 Tenn. LEXIS 120 
(1834); Eason v. Cummins, 30 Tenn. 210, 1850 
Tenn. LEXIS 94 (1850); Colville v. Neal, 32 
Tenn. 89, 1852 Tenn. LEXIS 23 (1852); Moore v. 
Lynch, 63 Tenn. 287, 1874 Tenn. LEXIS 243 
(1874). 


11. —Date of Issuance of Certification and 
New Execution. 

The execution must be certified in the origi- 
nal county (the county in which the judgment 
was rendered), before the expiration of the 30 
days within which it is returnable, and, if 
certified after the 30 days have expired, it is 
void; but it is no objection that the execution in 
the county to which the certified execution was 
sent was issued more than 30 days after the 
execution was certified from the first county. 
Cotton v. Dromgoole, 62 Tenn. 229, 1873 Tenn. 
LEXIS 180 (1873); Lemons v. Wilson, 65 Tenn. 
148, 1873 Tenn. LEXIS 324 (1884). 


12. —Extent of Jurisdiction of Court of 
County to Which Execution Certi- 
fied. 

A justice of the peace (now general sessions 
judge) has no power to render a new judgment 
upon a duly certified justice’s execution from 
another county, but only to issue an execution 
on the certified judgment. If, however, the ex- 
ecution actually issued by him is in conformity 
with the statute, the fact that he had also 
rendered a judgment will not vitiate it, for such 
judgment is void. Perry v. Royle, 17 Tenn. 18, 
1836 Tenn. LEXIS 5 (1836); Eason v. Cummins, 
30 Tenn. 210, 1850 Tenn. LEXIS 94 (1850). 


13. —Credit Endorsed on Certified Execu- 
tion — Showing on New Execution. 

Where the certified execution has a credit 
endorsed on it, the justice to whom it comes 
may issue execution for the balance, the face of 
the execution showing the date and amount of 
the judgment, and the date and amount of the 
credit, and the sum named as the balance then 
due being the correct amount, and costs; and 
this is not irregular; or he may issue the execu- 
tion for the full amount of the judgment, and 
endorse the credit on the back of the same. 
Perry v. Royle, 17 Tenn. 18, 1836 Tenn. LEXIS 
5 (1836). 
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14. Evidence. 


15. —Copy of Executions. 

No error can be predicated on chancellor’s 
admission in evidence of a copy of two execu- 
tions issued by a justice of the peace (now 
general sessions judge) of one county purport- 
ing to be based on two certified executions from 
a justice of the peace of another county where 
no objections to competency of the evidence 
were made when it was offered at the hearing. 
Erwin Nat] Bank v. Riddle, 18 Tenn. App. 561, 
79 S.W.2d 1032, 1934 Tenn. App. LEXIS 58 
(Tenn. Ct. App. 1934). 


16. —Ejectment — Record of Judgment. 

Plaintiff in ejectment suit based on sheriff's 
deed must produce record of judgment on which 
execution was issued in order to prove title. 
Gillespie v. Badgett, 70 Tenn. 652, 1879 Tenn. 
LEXIS 214 (1879). 


16-15-807. Priority of time. 
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17. Status of Lien of Levy of Justice’s Ex- 
ecution. 

Where complainant purchased land covered 
by a mortgage and took a deed for the same, 
and the holder of the mortgage debt endorsed 
on the deed his release of the mortgage debt to 
be paid by the purchaser, and the deed and 
release were executed before the creditors of 
the vendor and mortgagor had obtained judg- 
ment against him before a justice (now general 
sessions judge), but were thereafter registered 
together, the purchaser’s title was superior to 
lien of levy of justice’s execution, and transferee 
of bid at sale, after transfer of papers to circuit 
court and condemnation of land, could be en- 
joined from prosecuting ejectment suit against 
complainant. Anderson v. Robertson, 137 Tenn. 
182, 192 S.W. 917, 1916 Tenn. LEXIS 68 (1917). 


When an execution issued from the judgment of a court of record, and an 
execution from a general sessions court’s judgment, are levied on the same 
personal property, the execution first levied shall have preference. 


History. 

Code 1858, § 3078 (deriv. Acts 1845-1846, ch. 
72); Shan., § 4806; Code 1932, § 8937; impl. 
am. Acts 1979, ch. 68, §§ 2, 3; T.C.A. (orig. ed.), 
§ 19-618; Acts 1998, ch. 241, § 53; T.C.A., 
§ 19-3-107. 


Textbooks. 
Tennessee Jurisprudence, 3 Tenn. Juris., At- 
tachment and Garnishment, § 68. 


NOTES TO DECISIONS 


Analysis 


. Equality Between Executions. 
Executions — Priority in Time. 
Attachment Levy. 

. Date of Execution. 


Se PRwonwr 


. Equality Between Executions. 

This section gives an execution from a justice 
of peace court (now general sessions court) and 
a court of record a status of equality. Cooper v. 
Potter, 175 Tenn. 664, 137 S.W.2d 276, 1939 
Tenn. LEXIS 89 (1940). 


2. Executions — Priority in Time. 

Where execution on judgment obtained by 
plaintiff against defendant in circuit court was 
placed in the hands of the sheriff at the same 
time as an execution obtained by defendant 
against defendant before a justice of the peace 


(now general sessions court) it was proper for 
the sheriff to satisfy the justice of the peace 
judgment out of proceeds collected on the cir- 
cuit court judgment. Cooper v. Potter, 175 Tenn. 
664, 1387 S.W.2d 276, 1939 Tenn. LEXIS 89 
(1940). 


3. Attachment Levy. 

This statute has no application to a levy 
under an attachment issued by a justice of the 
peace (now general sessions court). The lien of 
an execution from a court of record, if of older 
teste, prevails over it. Peck v. Robinson, 40 
Tenn. 438, 1859 Tenn. LEXIS 122 (1859). 


4. Date of Execution. 

The lien of an execution dates from its teste. 
Stahlman v. Watson, 39 S.W. 1055, 1897 Tenn. 
Ch. App. LEXIS 18 (1897). 
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PART 9 
SERVICE OF PROCESS 


16-15-9001. Issuance and service of civil warrants, writs and other 
papers. 


(a) Upon filing of civil warrants, writs and other papers, the clerk of the 
general sessions court in which the civil warrants, writs or other papers are 
filed, shall issue the required process, writs or other papers, and cause it or 
them, with necessary copies of the civil warrant, writ or papers, to be delivered 
for service to the person authorized to serve process as may be designated by 
the party filing the civil warrant, writ or other papers or the party’s attorney 
if represented by counsel. The authorized person shall serve the civil warrant, 
writ or other papers, and the return endorsed on the warrant, writ or other 
papers shall be proof of the time and manner of service. A civil warrant, writ 
or other papers may be issued for service in any county, against any defendant 
or additional defendants. 

(b) Acivil warrant, attachment or any other leading process used to initiate 
an action in general sessions court and subpoenas or summons may be served 
by any person designated by the party or the party’s attorney, if represented by 
counsel, who is not a party to the action and is not less than eighteen (18) years 
of age. Service of other process and orders of the courts of this state shall be by 
sheriffs, constables or as provided by law. If service of process is made by a 
sheriff, constable, or other law enforcement officer, the process server must be 
identified by name and agency on the service return or in a supplemental 
affidavit. If service of process is made by a private process server, the process 
server must be identified by name and a mailing or physical address on the 
service return or in a supplemental affidavit. Failure of the process server to 
include this information does not render the service invalid if the service is 
otherwise valid, but the court may require a private process server to provide 
the private process server’s mailing or physical address to the party on whom 
process was served. 

(c) Nothing in this section shall affect existing laws with respect to venue. 


History. Attorney General Opinions. 
Acts 2002, ch. 794, § 2; 2019, ch. 196, § 1. A private process server simply designated 
by a party or the party’s attorney may not serve 


Compiler’s Notes. : ; 
a levy of execution, a summons of garnishment, 


Former Part 9, §§ 16-15-901 — 16-15-905 ; P 
(Acts 1995, ch. 205, §§ 2-6), concerning service °" 20Y Process in connection with a garnish- 


of process, was repealed by Acts 2002, ch. 794, ™ent in aid of execution, OAG 02-079, 2002 
effective July 1, 2002. Tenn. AG LEXIS 87 (7/15/02). 


16-15-902. Return. 


(a) Any person serving the process from the general sessions court shall 
promptly and within the time during which the person is served must respond, 
make proof of service to the court and shall identify the person served and shall 
describe the manner of service. 

(b) Process shall be served within sixty (60) days of issuance. 

(c) When process is served by mail, the original warrant, writ or other 
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papers shall be endorsed by manner of service. In addition, an affidavit of the 
person making service setting forth the personal compliance of this section and 
the return receipt shall be sent to and filed with the clerk of the court. The 
person making service in this manner shall endorse over the signature on the 
original warrant, writ or other papers the date of mailing a certified copy of the 
warrant, writ or other papers to the defendant and the date of receipt of return 
receipt from the defendant. If the return receipt is signed by the defendant or 
any person designated by this section or by statute, service on the defendant is 
complete. If not, service by mail may be attempted or any other methods 


authorized by this section or by statute may be used. 


History. 
Acts 2002, ch. 794, § 2; 2008, ch. 608, § 1. 


NOTES TO DECISIONS 


Analysis 


T.C.A. §§ 16-15-901(b) and 16-15-902(a) as the 


~ return of service did not describe the manner 


1. Construction. 
2. Compliance. 


1. Construction. 

Read together, T.C.A. §§ 16-15-901(b) and 
16-15-902(a) allow the warrant to be served by 
someone other than the sheriff and require that 
the server be identified by name and address on 
the warrant, along with the manner of service. 
Cornerstone Fin. Credit Union v. Mundy, — 
S.W.3d —, 2019 Tenn. App. LEXIS 517 (Tenn. 
Ct. App. Oct. 23, 2019), appeal denied, — 
S.W.3d —, 2020 Tenn. LEXIS 204 (Tenn. Mar. 
5, 2020): 


and did not identify or give an address for the 
sheriff, and appellant did not file an affidavit of 
the person who purportedly served the warrant 
or any other evidence from which to satisfy its 
burden of establishing that the court had per- 
sonal jurisdiction over appellee through valid 
service of process. Consequently, the judgment 
entered in general sessions court was void. 
Cornerstone Fin. Credit Union v. Mundy, — 
S.W.3d —, 2019 Tenn. App. LEXIS 517 (Tenn. 
Ct. App. Oct. 28, 2019), appeal denied, — 
S.W.3d —, 2020 Tenn. LEXIS 204 (Tenn. Mar. 


25, 2020). 
2. Compliance. 
Service of the warrant did not comply with 


16-15-903. Service upon defendants in this state. 


The plaintiff shall after issuance by the clerk of the general sessions court 
furnish the persons making the service with all necessary copies. Service shall 
be made as follows: 

(1) Upon an individual other than an unmarried infant incompetent 
person, by delivering a copy of the warrant, writ or other papers to the 
individual personally, or if the individual evades or attempts to evade 
service, by leaving copies of the warrant, writ or other papers at the 
individual’s dwelling house or usual place of abode with some person of 
suitable age and discretion then residing in the dwelling house or usual 
place of abode, whose name shall appear on the proof of service, or by 
delivering the copies to an agent authorized by appointment or by law to 
receive service on behalf of the individual served; 

(2) Upon an unmarried infant or an incompetent person, by delivering a 
copy of the warrant, writ or other papers to the person’s residence guardian 
or conservator if there is one known to the plaintiff, by delivering the copies 
to the individual’s parent having custody within this state; or if no such 
parent is within this state, then by delivering the copies to the person within 
this state having control of the individual. If none of the persons defined and 
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enumerated in this subdivision (2) exists, the court shall appoint a practicing 
attorney as guardian ad litem to whom the copies shall be delivered. If any 
of the persons directed by this subdivision (2) to be served is a plaintiff, then 
the person who is not a plaintiff who stands next in the order named in this 
subdivision (2) shall be served. In addition to the service provided in this 
subdivision (2), service shall also be made on an unmarried minor who is 
fourteen (14) years of age or more and who is not otherwise incompetent; 

(3) Upon a partnership or unincorporated association, including a limited 
liability company, that is named defendant under a common name, by 
delivering a copy of the warrant, writ or other papers to a partner or 
managing agent of the partnership, to an officer or managing agent of the 
association or to an agent authorized by appointment or by law to receive 
service on behalf of the partnership or association; 

(4) Upon a domestic corporation or a foreign corporation doing business in 
this state, by delivering a copy of the warrant, writ or other papers to an 
officer or managing agent of the corporation, to the chief agent in the county 
in which the action is brought, or by delivering the copies to any other agent 
authorized by appointment or by law to receive service on behalf of the 
corporation; 

(5) Upon a nonresident individual who transacts business through an 
office or agency in this state, or a resident individual who transacts business 
through an office or agency in a county other than the county in which the 
resident individual resides, in any action growing out of or connected with 
the business of that office or agency, by delivering a copy of the warrant, writ 
or other papers to the person in charge of the office or agency; 

(6) Upon the state of Tennessee or any agency of the state, by delivering 
a copy of the warrant, writ or other papers to the attorney general of the 
state or to any assistant attorney general and reporter; 

(7) Upon a county, by delivering a copy of the warrant, writ or other 
papers to the county mayor, or if absent from the county, to the county 
attorney if there is one designated; if not, by delivering the copies to the 
county court clerk; 

(8) Upon a municipality, by delivering a copy of the warrant, writ or other 
papers to the chief executive officer or to the city attorney; 

(9) Upon any governmental or any quasi-government entity, by delivering 
a copy of the warrant, writ or other papers to any officer or managing agent 
of the entity; and 

(10) Service by mail of a warrant, writ, or other papers upon a defendant 
may be made by the plaintiff, the plaintiffs attorney, or by any person 
authorized by statute. After the complaint, warrant, writ, or other papers 
are filed, the clerk shall, upon request, furnish the original warrant, writ, or 
other papers, a certified copy of the original warrant, writ, or other paper, 
and a copy of the filed warrant, writ, or other papers to the plaintiff, the 
plaintiffs attorney, or other authorized person for service by mail. Such 
person shall send, postage prepaid, a certified copy of the warrant, writ, or 
other papers by registered return receipt or certified return receipt mail to 
the defendant. The original warrant, writ, or other papers shall be used for 
return of service of process. Service by mail shall not be the basis for the 
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entry of a judgment by default unless the record contains a return receipt 
showing personal acceptance by the defendant or by persons designated by 
this section. If the defendant is a domestic corporation, or a foreign 
corporation authorized to conduct business in this state, a refusal to accept 
delivery shall be the basis for a default judgment only where the request for 
default is accompanied by evidence from the Tennessee secretary of state 
showing that the moving party made the certified mail service with the 
correct entity name and the correct name and address for the registered 
agent authorized by law to receive service of process. If service by mail is 
unsuccessful, it may be attempted again or other methods authorized by this 


title or by statute may be used. 


History. 
Acts. 2002, ch. 794, § 2; 2003, ch.'90, § 2; 
2018, ch. 806, § 1. 


Compiler’s Notes. 

Acts 2003, ch. 90, § 2, directed the code 
commission to change all references from 
“county executive” to “county mayor” and to 
include all such changes in supplements and 
replacement volumes for the Tennessee Code 
Annotated. 


Acts 2018, ch. 806, § 3 provided that the act, 
which amended this section, shall apply to 
service of process sent by registered or certified 
mail on or after July 1, 2018. 


Cross-References. 


Certified mail in lieu of registered mail, § 1- 
3-111. 


NOTES TO DECISIONS 


Analysis 


1. No Substitute Service. 
2. Service Proper. 
3. Questions regarding Service. 


1. No Substitute Service. 

Order dismissing an account holder’s petition 
for a writ of certiorari was vacated because the 
account holder’s knowledge of the existence of a 
suit, in which a judgment was eventually en- 
tered against him, and his knowledge of a 
hearing date was not a proper substitute for 
service under T.C.A. § 16-15-903. Yousif v. 
Clark, 317 S.W.3d 240, 2010 Tenn. App. LEXIS 
10 (Tenn. Ct. App. Jan. 13, 2010), appeal de- 
nied, — S.W.3d —, 2010 Tenn. LEXIS 558 
(Tenn. June 16, 2010). 


2. Service Proper. 

Having been personally served with the war- 
rant and by signing it, defendant received ad- 
equate notice of the pending judicial proceed- 
ings such that the general sessions court 


obtained personal jurisdiction over him, and 
the fact that the process server failed to include 
his address on the return did nothing to render 
that notice ineffective. Apexworks Restoration 
v. Scott, — S.W.3d —, 2019 Tenn. App. LEXIS 
514 (Tenn. Ct. App. Oct. 24, 2019). 


3. Questions regarding Service. 

Circuit court erred in dismissing a judgment 
debtor’s motion for relief from a judgment en- 
tered against him in a general sessions court 
because, while the motion was filed approxi- 
mately eight years after the judgment was 
entered and the trial court held that it lacked 
jurisdiction based on the expiration of the 
statutory 10-day time period, the judgment 
debtor’s averments created a dispute of fact 
regarding whether proper’ service was 
achieved, and the parties should be allowed to 
develop an evidentiary record concerning the 
question of whether the judgment creditor 
properly served the judgment debtor. TBF Fin. 
LLC v. Simmons, — S.W.3d —, 2020 Tenn. App. 
LEXIS 512 (Tenn. Ct. App. Nov. 18, 2020). 


16-15-904. Service upon defendants outside of state. 


(a)(1) Whenever the law of this state authorizes service outside this state, 
service, when reasonably calculated to give notice, may be made: 
(A) By any form of service authorized within this state pursuant to this 


part; 


(B) In any manner prescribed by the law of the state in which service is 
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effected for an action in any of the courts of general jurisdiction in that 
state; and 
(C) As directed by the court. 
(2) This section is inapplicable when service is effected in a place not 
within any judicial district of the United States. 

(b) Service of process pursuant to this section shall include a copy of the 
warrant, writ or other papers. 

(c) Service by mail upon a corporation shall be addressed to an officer or 
managing agent of the corporation, to the chief agent in the county in which 
the action is brought or by delivering the copies to any other agent authorized 
by appointment or by law to receive service on behalf of the corporation. 

(d) Service by mail upon a partnership or unincorporated association, 
included a limited liability company, that is named defendant upon a common 
name shall be addressed to a partner or managing agent of the partnership or 
to an officer or managing agent of the association, or to an agent authorized by 
appointment or by law to receive service on behalf of the partnership or 
association. 

(e) When service of a warrant, writ, or other papers is provided for or 
permitted by registered or certified mail under the laws of this state, and the 
addressee, or the addressee’s agent, refuses to accept delivery, and it is so 
stated in the return receipt of the United States postal service, the written 
return receipt, if returned and filed in the action, shall be deemed an actual 
and valid service of the warrant, writ, or other papers. Service by mail is 
complete upon mailing. Service by mail shall not be the basis for the entry of 
a judgment by default unless the record contains either: 

(1) A return receipt showing personal acceptance by the defendant or by 
persons designated by statute; or 

(2) A return receipt stating that the addressee or the addressee’s agent 
refused to accept delivery, which is deemed to be personal acceptance by the 

defendant pursuant to this subsection (e). 


History. service of process sent by registered or certified 
Acts 2002, ch. 794, § 2; 2018, ch. 806, § 2. mail on or after July 1, 2018. 


Compiler’s Notes. Cross-References. 
Acts 2018, ch. 806, § 3 provided that the act, Certified mail in lieu of registered mail, § 1- 
which amended this section, shall apply to 3-111. 


16-15-905. Constructive service. 


In cases where constructive service of process is permissible under the 
statutes of this state, constructive service shall be made in the manner 
prescribed by those statutes, unless otherwise expressly provided in this part. 


History. 
Acts 2002, ch. 794, § 2. 
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PARTS 10-49 
[RESERVED] 


PART 50 


COMPENSATION AND QUALIFICATIONS OF JUDGES 
— JURISDICTION 


16-15-5001. Classification of counties for determining compensation 
of judge. 


(a) For the purpose of determining the compensation of a general sessions 
judge, the counties of this state are divided into seven (7) classes as follows: 

(1) Counties having a population of more than forty-nine thousand 
(49,000) constitute counties of the first class; 

(2) Counties having a population of more than thirty-eight thousand 
(38,000) but not more than forty-nine thousand (49,000) constitute counties 
of the second class; 

(3) Counties having a population of more than thirty thousand (30,000) 
but not more than thirty-eight thousand (38,000) constitute counties of the 
third class; 

(4) Counties having a population of more than twenty-four thousand 
(24,000) but not more than thirty thousand (30,000) constitute counties of 
the fourth class; 

(5) Counties having a population of more than nineteen thousand (19,000) 
but not more than twenty-four thousand (24,000) constitute counties of the 
fifth class; 

(6) Counties having a population of more than ten thousand (10,000) but 
not more than nineteen thousand (19,000) constitute counties of the sixth 
class; and 

(7) Counties having a population of ten thousand (10,000) or less consti- 
tute counties of the seventh class. 

(b) The class into which a county falls shall be determined by the 1990 
federal census and any subsequent federal census or any special census 
conducted by the department of economic and community development. 

(c)(1) For the purpose of determining the compensation of a general sessions 

judge who presides over a consolidated general sessions court consisting of 

two (2) or more counties, the populations of all counties served by the court 
shall be added together, and the resultant sum shall be increased to the next 
higher classification for the purpose of determining the class of counties in 

accordance with subsection (a). 

(2) Each county served by a consolidated general sessions court shall pay 
its proportional share of the compensation of the judge or judges of the 
consolidated court based on a ratio established by using the population of the 
county according to the latest available census compared to the population of 
the counties comprising the consolidated general sessions court using the 
latest available census. 

(3) For the purposes of this subsection (c) only, the compensation of such 
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judge shall be based on what a judge of the next higher classification is to 
receive on September 1, 1998. 

(d)(1) If a county is in one class as provided in this section on September 1 
of the year in which a judge is elected to office, and after that date the county 
moves into a lower class on the basis of a subsequent federal census, the 
salary of the judge shall not be diminished during the time for which the 
judge was elected. 

(2) If a county is in one class as provided in this section on September 1 of 
the year in which a judge is elected to office and after that date the county 
moves into a higher class on the basis of a subsequent census, the salary of 
the judge shall be determined by the higher classification for the remainder 
of the term for which the judge was elected and subsequent terms of office. 
In no instance shall a judge’s salary, for a county moving into a higher 


classification, be less than the salary paid prior to the reclassification. 


History. 

Acts 1988, ch. 698, § 1; 1990, ch. 637, § 1; 
1992, ch. 952, § 13; 1993, ch. 347, § 1; 1997, ch. 
555,98 1: 2002, ch. 723, 81; 20038, ch. 256, $1, 


Compiler’s Notes. 

Acts 1992, ch. 952, § 15 provided that the 
amendments by that act apply to all matters as 
to which a notice of appeal is filed from and 
after May 1, 1992. 

Acts 2002, ch. 723, § 1 amended the county 
classifications described in this section and 
eliminated Class 8 counties, effective Septem- 
ber 1, 2006. 

For table of U.S. decennial populations of 
Tennessee counties, see Volume 13 and its 
supplement. 


Attorney General Opinions. 

Salary of general sessions’ judge in excess of 
statutory requirements, OAG 98-0141, 1998 
Tenn. AG LEXIS 141 (8/7/98). 

If a county moves into a higher classification 
as a result of the 2000 census, the compensa- 
tion of a general sessions judge for that county 
should be determined based upon the higher 


classification for the remainder of the term for 
which the judge was elected; however, if a 
county moves into a lower classification as a 
result of the 2000 census, the compensation of a 
general sessions judge for that county should be 
determined based upon the county’s previous 
classification for the remainder of the term for 
which the judge was elected, OAG 00-123, 2000 
Tenn. AG LEXIS 124 (8/4/00). 

If a county is reclassified as a Class 1 county 
as a result of the 2000 federal census, and if the 
compensation to be paid general sessions 
judges in Class 1 counties is less than the 
compensation previously received by the gen- 
eral sessions judge in that county as a Class 3 
county, then the compensation of such judge 
would continue to be determined based upon 
the county’s previous classification as a Class 3 
county, OAG 00-123, 2000 Tenn. AG LEXIS 124 
(8/4/00). 

Any increase in compensation due to reclas- 
sification based upon the results of the 2000 
federal census would take effect as of the effec- 
tive date of the census, or April 1, 2000, OAG 
00-123, 2000 Tenn. AG LEXIS 124 (8/4/00). 


16-15-5002. Time judge must devote to office — Practice of law or other 
employment. 


(a) All general sessions judges in Class 1, 2 or 3 counties shall devote full 
time to the duties of such office and shall be prohibited from the practice of law 
or any other employment which conflicts with the performance of their duties 
as judge. | 

(b) General sessions judges in Class 4 through Class 8 counties shall be 
considered part-time judges and shall not be prohibited from the practice of 
law or other gainful employment while serving as judge except to the extent 
the practice or employment constitutes a conflict of interest. 

(c) Notwithstanding this section to the contrary, a judge of the general 
sessions court in any county with a population of not less than eighteen 
thousand two hundred (18,200) nor more than eighteen thousand four hundred 
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(18,400), according to the 2010 federal census or any subsequent federal 
census, upon adoption of a resolution by a two-thirds (24) majority vote of the 
county legislative body, shall devote full time to the duties of such office and 
shall be prohibited from the practice of law or any other employment which 
conflicts with the performance of their duties as judge. 


History. 
Acts 1988, ch. 698, § 2; 2018, ch. 921, § 2; 
2021, ch. 254, § 1: 


Compiler’s Notes. 

Acts 2002, ch. 723, § 1 amended the county 
classifications described in § 16-15-5001 and 
eliminated Class 8 counties, effective Septem- 
ber 1, 2006. 

For tables of U.S. decennial populations of 
Tennessee counties, see Volume 13 and its 
supplement. 


Amendments. 

The 2021 amendment, in (c), substituted 
“eighteen thousand two hundred (18,200)” for 
“eighteen thousand three hundred one 
(18,301).” 


Effective Dates. 
Acts 2021, ch. 254, § 2. April 28, 2021. 


Cross-References. 
Courts and judicial functions, part-time 
judges, § 7-3-311. 


Law Reviews. 

The Impossible Balance: A Tennessee judge 
makes the case for abolishing state’s part-time 
judgeships (Judge James L. Cotton Jr.), 37 No. 
5 Tenn. B.J. 12 (2001). 


Attorney General Opinions. 

City attorney may not simultaneously serve 
as general sessions judge, OAG 98-131, 1998 
Tenn. AG LEXIS 130 (7/27/98). 

The Lake County general sessions judge is 
not prohibited from the private practice of law 
while in office, except to the extent such prac- 
tice constitutes a conflict of interest, as the 
-private act making the office of Lake County 
general sessions judge a full-time position was 
superseded by T.C.A. § 16-15-5002, OAG 02- 
046, 2002 Tenn. AG LEXIS 42 (4/15/02). 

If the current Lake County general sessions 
judge were to resign, the person appointed to 
fill the vacancy would be part-time, as T.C.A. 
§ 16-15-5002 superseded the private act mak- 
ing the office of Lake County general sessions 
judge a full-time position, OAG 02-047, 2002 
Tenn. AG LEXIS 48 (4/15/02). 


16-15-5003. Base salaries — Annual supplement — Restrictions on 
adding jurisdiction — Annual adjustment — Construction. 


(a) The annual base salaries for general sessions judges shall be as follows: 


(1) Counties of the first class 
(2) Counties 
(3) Counties 
(4) Counties 


(5) Counties 


of the third class 


of the fifth class 
(6) Counties of the sixth class 
(7) Counties of the seventh class 


eoececeee eee eee e eee eee eee ese eeeoereoe ee eee eee eee eo 


of the second class .. 


of the fourth class .. 


$70,000 
50,000 


eeceoeoeeeece eee eee ee eee ee eee eee ee eee eee & 


20,000 


eoeeoeeoeere eee eee eee eee ee ose eo eee eee ee ee 


(b)(1) In addition to the base salary provided by subsection (a), if a general 
sessions judge in a Class 2 or 3 county has or by operation of law obtains any 
of the following additional jurisdictions, the general sessions judge shall 
receive an annual supplement in the amounts indicated below: 


(Ade aver le PUTISCLCEIOLNS Wiis dycwneniel Tees ia HON RE Geld. PLN, caus $20,000 
PE EE PODACGR MAG UeUb yi dy RIA WR AGH t is Abbie 10,000 
(Go) Domes ticy relations) cig. rch) eres a: ie. tes oR anlage ieee ons 10,000 
(De Workers compensations iwi), bain eR Tie Ca ke 10,000 


(2) Regardless of the kind or amount of additional jurisdiction a Class 2 
judge may have, the judge shall not receive annual supplements in excess of 
twenty thousand dollars ($20,000). 

(3) Regardless of the kind or amount of additional jurisdiction a Class 3 
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judge may have, the judge shall not receive annual supplements in excess of 
forty thousand dollars ($40,000). 

(c)(1) In addition to the base salary provided by subsection (a), if a general 
sessions judge in a Class 4, 5 or 6 county has or by operation of law obtains 
any of the following additional jurisdictions, the general sessions judge shall 
receive an annual supplement in the amounts indicated below: 


(A) UT uverile JOMISCICLIONe aire tie teat eaten ek cy ee $10,000 
(B) 4: Probate pide oie dis dik RRAae ST ee. Fee ne BOLE OT aan ie 5,000 
(Cys Domestic relation sHaRe. a. DI, EL, Bd ee 5,000 
(D)« Workers’ compensation: 3224 Gi aiue ie reese ee Dee eee 5,000 
(EH) Mentalhealth commitments’ va kent a ae 10,000 


(2) Regardless of the kind or amount of additional jurisdiction a Class 4, 
5 or 6 judge may have, the judge shall not receive annual supplements in 
excess of twenty thousand dollars ($20,000). 

(3) Upon adoption of a resolution by a two-thirds (24) majority vote of the 

county legislative body, in addition to the base salary and additional 
supplements stated in subsections (a) and (c), any Class 4, 5 or 6 judge who 
is required to exercise the duties and powers set forth in title 33, chapter 6, 
part 4 regarding the emergency custody and hospitalization of persons 
believed to be mentally ill, due to a mental hospital or treatment source 
being located in the county where the judge presides, the judge shall receive 
an additional annual supplement of five thousand dollars ($5,000), which 
may be in excess of the twenty thousand dollars ($20,000) limitation on 
supplements set forth in subdivision (c)(2). 
(d)(1) In addition to the base salary provided by subsection (a), if a general 
sessions judge in a Class 7 county has or by operation of law obtains any of 
the following jurisdictions, the general sessions judge shall receive an 
annual supplement in the amounts indicated below: 


(A). Juvenile, JUTISCICEION....\. . 2. sakce be os ae ela rece eae $7,500 
(By) Prebates 7820 eee i ek eee oe ata ree rat, yee 2,500 
(C)"Domestre relations Vo eee er eee eh eer eee ee 2,500 
(D) "Workers conipensation 4.5.52. ein emece aan eee ere 2,500 


(2) Regardless of the kind or amount of additional jurisdiction a Class 7 

judge may have, the judge shall not receive annual supplements in excess of 
ten thousand dollars ($10,000). 
(e)(1) On July 1, 1991, the base salaries established by this section shall be 
adjusted in accordance with subdivision (e)(2) to reflect the percentage of 
change in the average consumer price index (all items — city average) as 
published by the United States department of labor, bureau of labor 
statistics, between calendar year 1989 and calendar year 1990. Each 
succeeding July 1, a similar adjustment shall be made upon the percentage 
of change in the average consumer price index between the two (2) calendar 
years preceding July 1 of the year in which the adjustment is made. 
However, no reduction shall be made by way of adjustment on account of any 
decrease in the average consumer price index between the two (2) successive 
calendar years. | 

(2) For each two percent (2%) increase in the average consumer price 
index between two (2) successive calendar years, the base salaries shall be 
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adjusted by one percent (1%). No annual adjustment shall exceed four 

percent (4%) regardless of the increase in the average consumer price index 

between any two (2) successive calendar years. Annual adjustments shall be 
made upon the base salary set out in subsection (a) and the adjustment shall 

not include any supplement that may be received pursuant to subsection (b) 

ox-(c): 

(f) The compensation, supplement and annual adjustment provisions of this 
section are to be construed as minimum levels. Nothing in this part shall be 
construed as prohibiting a county, by private act, from compensating its 
general sessions judge or judges at levels in excess of what is required by this 
part. Any private or public act in effect on September 1, 1990, that provides 
greater compensation for a general sessions judge than is required by this 
section shall, to the extent of the judge’s amount of compensation, prevail over 
this part, and the base salary of the judge shall be the salary paid to the holder 
of that office on August 31, 1990, pursuant to such public or private act, plus 
a percentage increase equivalent to the same percentage increase given by 
subsection (a) to a judge of a Class 6 county. Nothing in this part shall prevent 
a county from establishing and funding the position of part-time general 
sessions judge in a county with a full-time general sessions judge. 

(g) Notwithstanding any provision of law or this part to the contrary, no 
judge of a general sessions court shall be paid a salary that is greater than the 
salary paid to a judge of a circuit court. 

(h)(1) Effective September 1, 1998, the annual salary for a general sessions 

court judge shall be increased over the annual compensation and supple- 

ments and annual adjustments that each judge actually received as of 

August 31, 1998, by the lesser of: 

(A) Ten thousand dollars ($10,000); or 

(B) Twenty percent (20%) of the annual compensation and supplements 
and annual adjustments as of August 31, 1998. 

(2) Notwithstanding any other provision of law to the contrary, each 
full-time general sessions court judge in a county shall receive the same 
compensation as the most highly compensated general sessions court judge 
in that county if the judges have the same jurisdiction. 

(3) Instead of the annual adjustments authorized in subsection (e), on 
July 1, 1999, and each succeeding July 1, the base salaries as adjusted 
annually and supplements as adjusted annually established by this section 
shall be adjusted in accordance with § 8-23-1083. 

(4)(A) The compensation, supplement and annual adjustment provisions 
of this section are to be construed as minimum levels. The compensation 
schedule established by this part is a comprehensive plan, and no salary 
supplement in excess of the supplements provided by this part shall be 
available to a general sessions judge unless expressly provided and funded 
by a private act. 

(B) Notwithstanding any law to the contrary, a judge of a court of 
general sessions may not be paid compensation based on both this part 
and the compensation provisions in a private act. 

(C) Nothing in this part shall be construed as prohibiting a county, by 
private act, from compensating its general sessions judge or judges at 
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levels in excess of what is required by this part. Any private or public act 

in effect on September 1, 1998, that provides greater compensation for a 

general sessions judge than is required by this section shall, to the extent 

of the judge’s amount of compensation, prevail over this part, and the base 
salary of the judge shall be the salary paid to the holder of that office on 

August 31, 1998, pursuant to the public or private act plus a percentage 

increase equivalent to the same percentage increase given by subdivision 

(h)(1) to a judge of a Class 6 county determined as of August 31, 1998. 
(i)(1) Notwithstanding any law or public chapter to the contrary, effective 
September 1, 2006, the annual salary for a general sessions court judge who 
is compensated under this section shall be increased over the annual 
compensation and supplements and annual adjustments that each judge 
actually received as of August 31, 2006, by the lesser of: 

(A) Ten thousand dollars ($10,000); or 
(B) Twenty percent (20%) of the annual compensation and supplements 

and annual adjustments as of August 31, 2006. 

(2) A judge of a general sessions court may not be paid compensation 
based on both this part and the compensation provisions of a private act. 

(3) Notwithstanding any provision of this subsection (i) to the contrary, 
each general sessions court judge in a Class 1 county who is compensated 
under this section shall receive the same compensation as the most highly 
compensated general sessions court judge in a Class 1 county who is 
compensated under this section. 

(4) Notwithstanding any provision of this subsection (i) to the contrary, 
each general sessions court judge in a Class 2-7 county who is compensated 
under this section and who receives the maximum amount of annual 
supplements shall receive the same compensation as the most highly 
compensated general sessions court judge in the same county classification 
who is compensated under this section. All other general sessions court 
judges in Class 2-7 counties who are compensated under this section shall 
receive the same compensation as the most highly compensated general 
sessions court judge in the same county classification with the same 
jurisdiction who is compensated under this section; provided, however, that 
no judge shall be paid a salary that reflects jurisdictional supplements that 
the judge is not entitled to exercise by law. 

(5) Instead of the annual adjustments authorized in subsection (e), on 
July 1, 2007, and each succeeding July 1, the annual compensation and 
supplements and annual adjustments established under this section shall be 
adjusted in accordance with § 8-23-103. 

(6) Nothing in this part shall be construed as prohibiting a county, by 
public or private act, from compensating its general sessions court judge or 
judges at levels in excess of what is required by this section. Any public or 
private act in effect on September 1, 2006, that provides greater compensa- 
tion for a general sessions court judge than is required by this section shall, 
to the extent of the judge’s amount of compensation, prevail over this section. 
Notwithstanding any provision of this subsection (i) to the contrary, a 
general sessions court judge in a Class 6 county who receives no supple- 
ments and who is compensated under a private or public act and not under 
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this section shall receive the same increase provided in subdivision (i)(1). 

(7) On or before July 15, 2006, each general sessions court judge shall 
certify to the administrative office of the courts (AOC) the total amount of 
the judge’s actual compensation as of August 31, 2006, the jurisdictions 
exercised by the judge, the legal basis for exercising the jurisdiction, and 
whether the judge is compensated under this section or under a public or 
private act. Included in the information submitted by the judge to the AOC 
shall be a certification of the county’s chief financial officer of the actual 
compensation of the judge as of August 31, 2006, or other verifiable proof of 
the judge’s actual compensation. When all judges have certified the required 
information to the AOC, the AOC shall report to each general sessions court 
judge the amount of compensation to be paid to the general sessions court 
judge beginning on September 1, 2006, based on the information provided by 
the judge. Thereafter, when a new court is created, a new judge takes office 
or any similar change occurs, or upon the completion of a new federal census, 
the administrative office of the courts shall report the amount of compensa- 
tion to be paid to any judge affected by the change. 

(8) The judges of the general sessions court in any county with a 
population of not less than three hundred eighty-two thousand (382,000) nor 
more than three hundred eighty-two thousand one hundred (382,100), 
according to the 2000 federal census or any subsequent federal census, and 
that has a charter form of government shall receive the same annual 
compensation as the general sessions judges in those counties with a 
metropolitan form of government and a population in excess of five hundred 
thousand (500,000), according to the 2000 federal census or any subsequent 
federal census. 

(9) No general sessions judge who engages in the private practice of law 
shall receive any increase in salary pursuant to this subsection (i), if the 
judge is prohibited by law from engaging in private practice. 

(j) Notwithstanding any provision of law or this part to the contrary, no 


judge of a general sessions court shall be paid a salary which is greater than 
the salary paid to a judge of a circuit court. 

(k) In addition to the base salary provided by this section, a judge of the 
general sessions court in any county with a population of not less than eighteen 
thousand three hundred one (18,301) nor more than eighteen thousand four 
hundred (18,400), according to the 2010 federal census or any subsequent 
federal census, shall receive an additional twenty thousand dollars ($20,000) 
in salary upon adoption of a resolution by a two-thirds (24) majority vote of the 
county legislative body approving the increased salary and if such position is 


full time. 


History. | 

Acts 1988, ch. 698, § 3; 1990, ch. 637, § 2; 
1997, ch. 555, §§ 2, 5; 1998, ch. 1131, § 1; 2000, 
ch. 947, § 8A; 2002, ch. 723, §§ 2, 3; 2005, ch. 
324, § 1; 2006, ch. 957, §§ 1, 2; 2018, ch. 921, 
. 1. 


Code Commission Notes. For the fiscal year 
county officials salary schedule, see the County 


Technical Assistance Service web site at http:// 
www.ctas.tennessee.edu. 


Compiler’s Notes. 

Acts 2005, ch. 324, § 1 purported to amend 
subdivision (a)(1), effective September 1, 2006. 
Acts 2006, ch. 957, § 2 repealed Acts 2005, ch. 
324. The amendment by ch. 324, if it had taken 
effect, would have amended subdivision (a)(1) 
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to read: “Effective September 1, 2006, general 
sessions judges in counties of the first class 
shall be paid a salary equivalent to ninety- 
seven and one-half percent (97.5%) of the sal- 
ary paid to a circuit court judge.” 

For tables of U.S. decennial populations of 
Tennessee counties, see Volume 13 and its 
supplement. 


Attorney General Opinions. 

Coffee County general sessions judge entitled 
to annual supplement, OAG 94-004, 1994 Tenn. 
AG LEXIS 4 (1/11/94). 

Salary supplements for juvenile court juris- 
diction, OAG 94-044, 1994 Tenn. AG LEXIS 50 
(4/4/94). 

Nonlawyer judges, eligibility, OAG 94-84, 
1994 Tenn. AG LEXIS 87 (8/5/94). 

Compensation of juvenile court referee in 
mental health commitment proceedings, OAG 
94-121, 1994 Tenn. AG LEXIS 122 (10/10/94). 

Applicability to municipal judges, OAG 98- 
013, 1998 Tenn. AG LEXIS 18 (1/9/98). 

Salary of general sessions’ judge in excess of 
statutory requirements, OAG 98-141, 1998 
Tenn. AG LEXIS 141 (8/7/98). 

In determining an increase in salary under 
T.C.A. § 16-15-5003(i)(1) (now T.C.A. § 16-15- 
5003(h)(1)) the base amount is the annual com- 
pensation (with supplements and annual ad- 
justments) a judge actually received as of 
August 31, 1998; thus, under applicable private 
and public acts, the base salary is the higher of 
$36,730, the salary payable to a general county 
officer in a county of the sixth class, or the sum 
of $20,000 plus required cost-of-living adjust- 
ments, plus a $10,000 supplement for juvenile 
and domestic relations jurisdiction, OAG 00- 
165, 2000 Tenn. AG LEXIS 192 (12/20/00). 

The current salary for a Class 7 general 
sessions judge who exercised juvenile and do- 
mestic relations jurisdictions was the base sal- 
ary, with annual adjustments, and jurisdic- 
tional supplements, increased as_ required 
under T.C.A. § 16-15-5003G)(1) (now T.C.A. 
§ 16-15-5003(h)(1)), which provided for an in- 
crease of $10,000 or 20 percent, whichever was 
less, of the salary the judge actually received on 
August 31, 1998, plus annual adjustments on 
the entire amount to reflect changes in the 
consumer price index, OAG 00-190, 2000 Tenn. 
AG LEXIS 194 (12/20/00). 

An increase in salary resulting from a change 
in the class of the county is payable as of the 
effective date of a census, OAG 00-190, 2000 
Tenn. AG LEXIS 194 (12/20/00). 

A county which was a second class county 
under the 1990 census and which becomes a 
first class county under the 2000 census should 
determine the compensation of its general ses- 
sions judge in the following manner: (1) The 
new base salary should be $70,000, plus all cost 
of living adjustments required for that salary 
from July 1, 1990, to July 1, 1998; (2) To this 
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figure should be added the actual one-time 
increase made to the general sessions judge’s 
salary effective September 1, 1998; (3) To this 
figure should be added the cost of living adjust- 
ments required for that salary on July 1, 1999, 
and July 1, 2000; and (4) The total salary may 
not be higher than the salary paid to a judge of 
a circuit court, OAG 01-024, 2001 Tenn. AG 
LEXIS 24 (2/15/01). 

For the remainder of the judge’s original 
term, the salary of the general sessions judge in 
a first class county who took office in 1996 for 
the remainder of a term that began in 1990 was 
determined as follows: (1) A base salary of 
$70,000 salary, plus annual adjustments to the 
base; (2) As of 1996, this figure included all of 
the annual adjustments made through July 1, 
1995, for that salary due before July 1, 1996, 
and all the annual adjustments made through 
July 1, 1996, for the salary due thereafter; and 
(3) Annual adjustments would then be added 
the subsequent July 1, 1997, and July 1, 1998, 
OAG 01-029, 2001 Tenn. AG LEXIS 29 (3/5/01). 

For a new term beginning in 1998, the salary 
of the general sessions judge in a first class 
county who took office in 1996 for the remain- 
der of a term that began in 1990 was deter- 
mined as follows: (1) A $70,000 base salary, plus 
all annual adjustments due until July 1, 1998; 
and (2) To this sum was added the one-time 
increase of $10,000 effective September 1, 1998, 
OAG 01-029, 2001 Tenn. AG LEXIS 29 (3/5/01). 

Excluding jurisdictional supplements from 
the salary for judges in counties that have 
moved into counties of the first class as a result 
of the 2000 census does not violate legislative 
intent that judges in the same class counties 
with the same jurisdictions be paid equal sala- 
ries, OAG 01-107, 2001 Tenn. AG LEXIS 98 
(6/29/01). 

The equal protection clause of U.S. Const. 
Amend. XIV, § 1 is not violated by the calcula- 
tion of salaries of different general sessions 
judges exercising the same jurisdiction in coun- 
ties of the first class in different manners, i.e, 
by judges who were receiving supplements un- 
der former T.C.A. § 16-15-205 and Opinion 
94-44 and who were reelected to office receiving 
a salary that continues to reflect those supple- 
ments, while judges in counties that moved into 
the first class as a result of the 2000 census 
receiving a salary that does not reflect those 
supplements, OAG 01-107, 2001 Tenn. AG 
LEXIS 98 (6/29/01). 

Where a judge in a county of the sixth class 
received an increase equal to 20 percent of the 
salary the judge was actually receiving as of 
August 31, 1998, and that county, under the 
2000 census results, becomes a county of the 
fifth class, the judge’s salary from 2000 on 
should not include an increase equal to 20 
percent of the salary that judge would have 
been receiving if the county had been in the 
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fifth class as of August 31, 1998, OAG 01-108, 
2001 Tenn. AG LEXIS 99 (6/29/01). 

Where the increase in the consumer price 
index during a year was three percent, a judge 
is entitled to an adjustment of one percent, 
rather than one and one-half percent, as T.C.A. 
§ 16-15-5003 provides that an adjustment will 
be made to reflect two percent incremental 
changes, OAG 01-108, 2001 Tenn. AG LEXIS 99 
(6/29/01). 

Where, under the results of the 2000 census, 
a county became a county in the first class for 
purposes of calculating its general sessions 
judge’s salary, the judge’s new salary would be 
the $70,000 base for class one judges, increased 
by cost of living increases payable under T.C.A. 
16-15-5003(f) (now T.C.A. § 16-15-5003(e)) to 
July 30, 1998, plus $10,000 or 20 percent of the 
salary the judge was actually receiving as of 
August 31, 1998, whichever was greater, OAG 
01-109, 2001 Tenn. AG LEXIS 100 (7/6/01). 

The equal protection clauses of the Tennessee 
and United States Constitution are not violated 
to the extent that T.C.A. § 16-15-5003 provides 
for different salaries for judges in counties of 
the first class who exercise the same jurisdic- 
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tion since the discrepancies provided for by the 
statute are rationally related to a legitimate 
state interest in retaining experienced judges, 
OAG 01-110, 2001 Tenn. AG LEXIS 101 
(7/6/01). 

To the extent that the statute provides for 
different salaries for judges in counties of the 
first class who exercise the same jurisdiction, 
the statute is not internally inconsistent or 
contradictory as it provides that differently 
situated judges in counties of the first class will 
receive different salary levels, OAG 01-110, 
2001 Tenn. AG LEXIS 101 (7/6/01). 

In a county which was a sixth class county 
under the 1990 census and which becomes a 
fifth class county under the 2000 census, the 
new salary for its general sessions judge is the 
base salary for a judge in a county of the fifth 
class, plus cost-of-living increases to the base 
under T.C.A. 16-15-5003(f) (now T.C.A. § 16- 
15-5003(e)), plus the increase the judge actu- 


-ally received on September 1, 1998, and appli- 


cable jurisdictional supplements for a judge in 
a county of the fifth class, plus cost-of-living 
increases under T.C.A. 16-15-5003()(3) (now 
T.C.A. § 16-15-5003(h)(3)), OAG 01-122, 2001 
Tenn. AG LEXIS 113 (8/7/01). 


NOTES TO DECISIONS 


Analysis 


1. Salary Supplement. 
2. Special General Session Judges. 


1. Salary Supplement. 

General sessions judge received jurisdiction 
over mental health commitments by operation 
of law under Tenn. Code Ann. § 37-1-203 and 
thus was entitled to a salary supplement for the 
exercise of that jurisdiction in addition to the 
salary supplement received for the exercise of 
juvenile jurisdiction, even though the exercise 
of the latter jurisdiction was a necessary pre- 
requisite to the exercise of mental health com- 
mitment jurisdiction. Wilson v. Johnson 
County, 879 S.W.2d 807, 1994 Tenn. LEXIS 165 
(Tenn. 1994). 

Judge of a trial justice court created by pri- 
vate act could not invoke the doctrine of equi- 
table estoppel to require salary supplements by 
the county, as provided for general sessions 
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court judges, which were never paid or prom- 
ised to the judge, and which were not autho- 
rized in the private act. Sexton v. Sevier 
County, 948 S.W.2d 747, 1997 Tenn. App. 
LEXIS 71 (Tenn. Ct. App. 1997), appeal denied, 
— §.W.2d —, 1997 Tenn. LEXIS 352 (Tenn. 
June 30, 1997). 


2. Special General Session Judges. 

No statute explicitly requires counties to 
compensate special general sessions court 
judges appointed in accordance with Tenn. 
Code Ann.§ 17-2-116(a)(1); this obligation, 
however, must necessarily be implied from the 
statutes creating the general sessions courts, 
providing for their funding, and governing the 
selection not only of regular general sessions 
judges but also of their temporary replace- 
ments. State ex rel. Witcher v. Bilbrey, 878 
S.W.2d 567, 1994 Tenn. App. LEXIS 103 (Tenn. 
Ct. App. 1994). 
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compensation — Probate cases — Mental commitments. 


(a) In any county having a population of not less than seventy-seven 
thousand seven hundred (77,700) nor more than seventy-seven thousand eight 
hundred (77,800), according to the 1980 federal census or any subsequent 
federal census, on July 1 of each year, the general session judges shall have 
concurrent jurisdiction with the circuit and chancery courts over domestic 
relations cases. When the general sessions court of any such county is 
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exercising domestic relations jurisdiction under the authority conferred by this 
subsection (a) or § 16-15-501(b)(4), the clerk and master of the county shall 
serve as the clerk of the general sessions court. 

(b) In counties of the second class having a population of not less than 
forty-seven thousand five hundred seventy-five (47,575) nor more than forty- 
seven thousand six hundred fifteen (47,615), according to the 1980 federal 
census or any subsequent federal census: 

(1) The general sessions court shall have concurrent jurisdiction with the 
circuit and chancery courts over domestic relations cases. The circuit court 
clerk shall be designated as the clerk of the general sessions domestic 
relations court; and 

(2) The base salary of the general sessions judge in those counties shall be 
as provided by this part. 

(c) In counties of the third class having a population of not less than 
thirty-two thousand six hundred (32,600) nor more than thirty-two thousand 
seven hundred (32,700), according to the 1980 federal census or any subse- 
quent federal census: 

(1) The general sessions court shall have concurrent jurisdiction with the 
circuit and chancery courts over workers’ compensation cases. The clerk and 
master of the chancery court shall be designated as the clerk of the general 
sessions workers’ compensation court; and 

(2) The base salary of the general sessions judge in the counties shall be 
as provided by this part. 

(d) In counties of the sixth class having a population of not less than 
fourteen thousand eight hundred (14,800) nor more than fourteen thousand 
eight hundred fifty (14,850), according to the 1980 federal census or any 
subsequent federal census: : 

(1) The general sessions court shall have concurrent jurisdiction with the 
circuit and chancery courts over domestic relations cases, probate cases and 
mental health commitments; and 

(2) Regardless of the court exercising jurisdiction, domestic relations 
cases, probate cases and mental health commitments shall continue to be 
filed in the clerk’s office where the cases are currently filed. When the 
general sessions court of the county is exercising any of the jurisdiction set 
out in subdivision (d)(1), the appropriate clerk shall also serve as the clerk of 
the general sessions court. 

(e)(1) In counties of the fourth class having a population of not less than 

twenty five thousand three hundred (25,300) nor more than twenty five 

thousand three hundred fifty (25,350), according to the 1980 federal census 
or any subsequent federal census: 

(A) The general sessions court shall have concurrent jurisdiction with 
the circuit and chancery courts over probate cases and mental health 
commitments; and 

(B) Regardless of the court exercising jurisdiction, probate cases and 
mental health commitments shall continue to be filed in the clerk’s office 
where the cases are currently filed. 

(2) Notwithstanding the limitation on annual supplements in § 16-15- 
5003(c)(2), the judge of the court of general sessions to which subdivision 
(e)(1) is applicable shall receive the total amount of the supplements 
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authorized by law for the judge. 

(3) This subsection (e) shall have no effect unless it is approved by a 
two-thirds (2%) vote of the legislative body of any county to which it may 
apply. Its approval or nonapproval shall be proclaimed by the presiding 
officer of the county legislative body and certified to the secretary of state. 
(f)(1) In counties of the fourth class having a population of not less than 
twenty-six thousand one hundred (26,100) nor more than twenty-six thou- 
sand two hundred (26,200), according to the 1990 federal census or any 
subsequent federal census: 

(A) The general sessions court shall have concurrent jurisdiction with 
the circuit and chancery courts over workers’ compensation cases, divorce 
and all other domestic relations cases, mental health commitment cases, 
probate cases and cases involving decedents’ estates; and 

(B) Regardless of the court exercising jurisdiction, workers’ compensa- 
tion cases, divorce and all other domestic relations cases, mental health 
commitment cases, probate cases and cases involving decedents’ estates 
shall continue to be filed in the clerk’s office where the cases were filed on 
June 30, 1999. 

(2) Subdivision (f)(1) shall have no effect unless it is approved by a 
two-thirds (24) vote of the legislative body of any county to which it may 
apply. Its approval or nonapproval shall be proclaimed by the presiding 
officer of the county legislative body and certified to the secretary of state. 
(g)(1) In counties of the sixth class having a population of not less than 
seventeen thousand two hundred fifty (17,250) nor more than seventeen 
thousand five hundred fifty (17,550), atl atone’ to the 1990 federal census or 
any subsequent federal census: 

(A) The general sessions court has concurrent jurisdiction with the 
circuit and chancery courts over divorce and all other domestic relations 
cases, mental health commitment cases, probate cases and cases involving 
decedents’ estates; 

(B) Regardless of the court exercising jurisdiction, divorce and all other 
domestic relations cases, mental health commitment cases, probate cases 
and cases involving decedents’ estates shall continue to be filed in the 
clerk’s office where the cases were filed on June 30, 2000. 

(2) Subdivision (g)(1) shall have no effect unless it is approved by a 
two-thirds (24) vote of the legislative body of any county to which it applies. 
Its approval or nonapproval shall be proclaimed by the presiding officer of 
the legislative body and certified to the secretary of state. 


History. 

Acts 1988, ch. 698, §§ 9, 12, 13; 1989, ch. 81, 
§§ 1, 3; 1991, ch. 396, § 1; 1991, ch. 501, §§ 1, 
2; 1999, ch. 352, § 1; 2000, ch. 877, § 1. 


Compiler’s Notes. 

For table of U.S. decennial populations of 
Tennessee counties, see Volume 13 and its 
supplement. 


Cross-References. 
Jurisdiction, title 16, ch. 15, part 5. 


Attorney General Opinions. 

In those counties meeting the population 
requirements of T.C.A. § 16-15-5004(d), a party 
who wishes to invoke the jurisdiction of the 
general sessions court in a domestic relations, 
probate, or mental health commitment case 
should make that choice of forum clear in the 
complaint but should file the complaint with 
the clerk of the court where such cases were 
customarily filed before May 22, 1991, OAG 
00-182, 2000 Tenn. AG LEXIS 185 (12/7/00). 
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16-15-5005. Judges to be licensed — Vacancies. 


(a)(1) Notwithstanding any other law to the contrary, all persons occupying 
the office of general sessions judge shall be licensed to practice law in this 
state. 

(2) Any person serving in the office of general sessions judge on August 1, 
1990, who is not a licensed attorney may seek reelection to the position and 
serve as a general sessions judge as long as the person is continuously 
reelected. 

(3) Ifa vacancy occurs in the office of a nonattorney general sessions judge 

elected pursuant to this section, the vacancy shall be filled by a person 
licensed to practice law and the qualifications set out in subdivision (a)(1) 
shall thereafter apply to that position. 
(b)(1) Notwithstanding this section, if a vacancy occurs in the office of 
general sessions judge and no licensed attorney appears at the meeting 
when the vacancy is being filled by the county legislative body and offers to 
become a candidate for the office, the vacancy may be filled by a person not 
licensed to practice law. 

(2) If no licensed attorney qualifies for an election being held to fill the 
office of general sessions judge, or the only attorney candidate legally 
withdraws, the county election commission shall extend the qualification 
deadline for a period of ten (10) days, during which period persons not 
licensed to practice law may qualify to seek the office of general sessions 
judge. 

(3) Subdivision (b)(2) shall not apply in counties having a population of 
not less than fifty-one thousand twenty-five (51,025) nor more than fifty-one 
thousand one hundred twenty-five (51,125), according to the 1980 federal 
census or any subsequent federal census. 


Cross-References. 
Qualifications of judges, § 16-15-201. 


History. 
Acts 1988, ch. 698, § 5; 1990, ch. 637, §§ 3, 4; 


1990, ch. 862, § 1; 1990, ch. 1017, § 1. ; 
Attorney General Opinions. 


Candidates for office required to be licensed, 
OAG 97-110, 1997 Tenn. AG LEXIS 143 
(8/06/97). 


Compiler’s Notes. 

For table of U.S. decennial populations of 
Tennessee counties, see Volume 13 and its 
supplement. 


NOTES TO DECISIONS 


1. Authorized Punishment for Contempt. 

Judgment granting a habeas corpus writ was 
reversed because the general sessions court, 
regardless of any legal error, had the authority 
to summarily hold defendant in contempt; un- 
der T.C.A. § 16-15-7138, the general sessions 
court judge was authorized to impose a punish- 
ment of five days imprisonment upon finding 


defendant in contempt. Lambert v. State, — 
S.W.3d —, 2012 Tenn. Crim. App. LEXIS 223 
(Tenn. Crim. App. Apr. 10, 2012), appeal denied, 
— §.W.3d —, 2012 Tenn. LEXIS 536 (Tenn. 
Aug. 15, 2012), cert. denied, Lambert v. Tennes- 
see, 184 L. Ed. 2d 740, 133 S. Ct. 950, 568 U.S. 
1131, 2013 U.S. LEXIS 860 (U.S: 2013). 


16-15-5006. Financial responsibility of counties — Litigation tax for 


counties. 


(a) Each county shall be responsible for paying the base salary, any 
supplements and any annual adjustments for all of the general sessions judges 
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in the county. Counties are authorized to impose a local litigation tax on each 
civil case filed in general sessions court, or in a court where the general 
sessions judge serves as judge, except juvenile court, and are authorized to 
impose a local litigation tax on each criminal conviction in general sessions 
court. In order for the tax to be effective, it must be approved by a two-thirds 
(24) vote of the county legislative body of any county wishing to impose it. Its 
approval by the county legislative body must be proclaimed by the presiding 
officer of the body and certified by the presiding officer to the secretary of state. 
The litigation tax authorized by this section may be effective on or after July 
1, 1990, and may be in any amount up to six dollars ($6.00) per case. Proceeds 
of the litigation tax shall be paid to the county general fund. It is the intent of 
the general assembly that the proceeds of this local tax aid in defraying the 
cost to counties of paying the general sessions court judges. If, during any fiscal 
year, the amount of revenue generated by the local tax enacted pursuant to this 
section does not sufficiently fund the increase in the general sessions judge’s 
compensation mandated by this part or the salary supplement as provided for 
under [former] § 16-15-205(d)(2) [repealed], the local litigation tax may be 
raised to an amount more than six dollars ($6.00) necessary to fund the 
increase mandated by this part or the salary supplement as provided for under 
[former] § 16-15-205(d)(2) [repealed]; provided, that any increase to fund the 
supplement shall be adjusted annually. 

(b) Any increase in expenditures by a county resulting from the increase 
provided by this part shall be appropriated from funds that the county receives 
from the state government that are not earmarked by statute for a particular 
purpose. 


History. Attorney General Opinions. 
Acts 1988, ch. 698, § 7; 1990, ch. 637, § 5; Proposed amendment to litigation tax, OAG 


1997, ch. 556, § 1; 2004, ch. 684, § 1; 2015,ch. 96-099, 1996 Tenn. AG LEXIS 104 (7/31/96). 
993 Sil: 


Cross-References. 
Local litigation taxes, title 67, ch. 4, part 6. 


NOTES TO DECISIONS 


1. Compensation for Special General Ses- statutes creating the general sessions courts, 

sions Judges. providing for their funding, and governing the 

No statute explicitly requires counties to selection not only of regular general sessions 

compensate special general sessions court judges but also of their temporary replace- 

judges appointed in accordance with Tenn. ments. State ex rel. Witcher v. Bilbrey, 878 

Code Ann.§ 17-2-116(a)(1); this obligation, S.W.2d 567, 1994 Tenn. App. LEXIS 103 (Tenn. 
however, must necessarily be implied from the Ct. App. 1994). 


16-15-5007. Administrative director of Tennessee general sessions 
judge’s conference — Litigation tax for state. 


The administrative director of the courts shall also serve as the administra- 
tive director of the Tennessee general sessions judges’ conference. The admin- 
istrative director of the courts may serve the conference with existing staff or 
may, with a portion of the proceeds of the litigation tax earmarked to the 
administrative director’s office, employ such additional staff as may be 
necessary to adequately serve the general sessions judges. 
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History. Cross-References. 

Acts 1988, ch. 698, § 6; 1990, ch. 637, § 6; Applicability to certain counties, § 16-15- 
1993, ch. 66, § 25; 19938, ch. 241,§ 24;2005,ch. 5011. 
429, § 19. 


16-15-5008. Additional litigation tax for state. 


Effective July 1, 1988, there is imposed a litigation tax, in addition to the tax 
imposed by § 16-15-5007 of two dollars ($2.00) on each civil case filed in 
general sessions court or in a court where the general sessions judge serves as 
judge, and of two dollars ($2.00) on each criminal conviction in general sessions 
court. The litigation tax imposed by this section shall not apply to cases in 
juvenile court. 


History. 
Acts 1988, ch. 698, § 6; 1990, ch. 637, § 7. 


Cross-References. 
Applicability to certain counties, § 16-15- 
5011. 


16-15-5009. Jurisdiction added by private act. 


(a) If added jurisdiction to hear probate, domestic relations or workers’ 
compensation cases is given to a general sessions court by private act, cases 
shall be filed in either the circuit court clerk’s or clerk and master’s office 
unless otherwise provided by private act. The general sessions court that has 
been given the added jurisdiction to hear such cases shall be assigned cases for 
hearing by agreement of the general sessions court judges and the circuit court 
judges and the chancellors. 

(b) If added jurisdiction in juvenile cases is given to a general sessions court 
by private act, cases shall be filed in the clerk’s office where the cases are 
presently filed unless otherwise provided by private act. 


History. 
Acts 1988, ch. 698, § 11. 


16-15-5010. Index and table of jurisdiction. 


The Tennessee code commission shall publish in this code an index of acts 
pertaining to the jurisdiction of courts of general sessions by county and 
compile a tabulation of such jurisdiction by court. 


History. 
Acts 1988, ch. 698, § 3. 


Compiler’s Notes. 
For the index of acts, referred to in this 
section, see Volume 13 and its supplement. 


16-15-5011. Applicability to certain counties. 


Only §§ 16-15-5007 and 16-15-5008 apply to any county having a population 
in excess of four hundred fifty thousand (450,000) and any county having a 
population of not less than two hundred eighty-seven thousand seven hundred 
(287,700) nor more than two hundred eighty-seven thousand eight hundred 
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(287,800), according to the 1980 federal census or any subsequent federal 
census. 


History. Tennessee counties, see Volume 13 and its 
Acts 1988, ch. 698, § 8. supplement. 


Compiler’s Notes. 
For table of U.S. decennial populations of 


16-15-5012. Promulgation of uniform general sessions court warrant. 


(a)(1) The administrative office of the courts (AOC), in consultation with the 

general sessions judges’ conference, court clerks’ association, the sheriffs’ 

association and the association of chiefs of police, shall design and promul- 
gate a uniform general sessions court warrant. The purpose of the warrant 
is to make uniform the information contained on the warrant so that the 

AOC can compile accurate data on cases in general sessions courts across the 

state and to make the transfer of the warrant or information contained on 

the warrant to the AOC as quick and efficient as possible. 

(2) Upon the warrant being promulgated, it shall be used exclusively in 
all general sessions courts and other courts when exercising general sessions 
court jurisdiction; provided, in general sessions courts that use a warrant 
containing substantially the same information as that contained on the 
uniform warrant and where warrant information collected by the AOC is 
collected and maintained electronically by the general sessions court clerk, 
a nonuniform warrant may be used. 

(b) The AOC, in consultation with the general sessions judges’ conference, 
Tennessee bar association, court clerks’ association, Tennessee trial lawyers’ 
association and the sheriffs’ association, shall design and promulgate a 
uniform general sessions civil warrant. Upon the civil warrant being promul- 
gated, it shall be used exclusively in all general sessions courts and other 
courts when exercising general sessions court jurisdiction; provided, in general 
sessions courts that use a civil warrant containing substantially the same 
information as that contained on the uniform civil warrant and where civil 
warrant information collected by the AOC is collected and maintained elec- 
tronically by the general sessions court clerk, a nonuniform civil warrant may 
be used. 


History. 
Acts 2000, ch. 968, § 1; 2001, ch. 362, § 1. 


16-15-5013. Designation of division of general sessions court as mental 
health court. 


(a) The county commission of any county having a population of eight 
hundred thousand (800,000) or more, according to the 2000 federal census or 
any subsequent federal census, may designate a division of the county’s 
general sessions court as the mental health court. The mental health court 
shall be staffed using existing general sessions court staff members. 

(b) The mental health court is granted the power to hear cases involving 
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petitions filed under the mental health law, compiled in title 33, and mental 
commitments. 

(c) The mental health court shall strive to identify and provide treatment 
and services to persons who are mentally ill, developmentally disabled or 
dually diagnosed, or persons who have a history of alcohol or drug abuse. 

(d) The mental health court shall also strive to create a single point of 
contact for persons governed by this section and shall seek to provide case 
management, forensic alternative community treatment and community- 
based services. 


History. Tennessee counties, see Volume 13 and its 
Acts 2004, ch. 703, § 1. supplement. 


Compiler’s Notes. 
For table of U.S. decennial populations of 


16-15-5014. Domestic violence court for Shelby County. 


(a) In order to maximize and concentrate limited prosecutorial, counseling 
and other social resources to victims of domestic violence, the tenth division of 
the Shelby County general sessions court shall serve as the domestic violence 
court for Shelby County. 

(b) Provided that the caseload of the domestic violence court does not exceed 
the capacity of the tenth division to hear all such cases, the tenth division of 
the Shelby County general sessions court shall have exclusive jurisdiction over 
matters involving domestic violence, orders of protection, domestic assault and 
all other cases incident to domestic abuse as defined in § 36-3-601; provided, 
however, that the tenth division may retain concurrent jurisdiction over other 
types of cases. The determination whether the tenth division of the Shelby 
County general sessions court has exceeded its capacity to hear all domestic 
violence cases shall be made by the presiding judge of the tenth division in 
consultation with the chief judge of the Shelby County general sessions court. 

(c) If it has been determined pursuant to subsection (b) that the caseload of 
the domestic violence court exceeds the capacity of the tenth division of the 
Shelby County general sessions court to hear all such cases, then the excess 
cases shall be distributed among the remaining divisions of the Shelby County 
general sessions court to be heard. 

(d) The general sessions court shall commence as the domestic violence 
court for Shelby County no later than September 1, 2009. 


History. 
Acts 2009, ch. 391, § 1. 


CHAPTER 16 
COUNTY COURTS 


Part 1. General Provisions [Repealed in certain counties] 


Section 

16-16-101. Establishment. 
16-16-102. Special laws continued. 
16-16-103. Attendance at court. 
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Section 


16-16-104. 
16-16-105. 
16-16-106. 
16-16-107. 
16-16-108. 
16-16-109. 
16-16-110. 
16-16-111. 
16-16-112. 
16-16-113. 
16-16-114. 
16-16-115. 
16-16-116. 
16-16-117. 
16-16-118. 
16-16-119. 
16-16-120. 


16-16-121. 


16-16-201. 
16-16-202. 


COUNTY COURTS 16-16-101 


Terms of court. 

Court always open. 

Practice of law by judge. 

Original jurisdiction. 

Distribution, partition, and sale of realty. 

Powers necessary to jurisdiction. 

Powers in sale of property. 

Powers after confirmation of sale. 

Enforcement of small liens. 

Writs of possession. 

Bastardy. 

Powers to exercise concurrent jurisdiction. 

Clerk. 

Procedure in exercising concurrent jurisdiction. 

Return of process. 

Reference of questions of fact to clerk — Designation as probate master. 

Information to be collected and reported to the federal bureau of investigation-NICS 
index and the department of safety by those county and probate courts in which 
commitments to a mental institution are ordered. 

Relief from firearm disabilities imposed on persons adjudicated as mental defective or 
judicially committed to mental institution. 


Part 2. Transfer of Probate Jurisdiction to Chancery Court 


Probate jurisdiction and administration of estates in chancery court. 
Construction of former statutes. 


PART 1 


GENERAL PROVISIONS [REPEALED IN CERTAIN 
COUNTIES] 


16-16-101. Establishment. 
(a) A court is established in each county for the dispatch of probate and 


other business entrusted to it, to be called the county court. 
(b) Subsection (a) shall only apply in counties having a population, accord- 
ing to the 2000 federal census or any subsequent federal census, of: 


not less than not more than 


12,800 12,900 
27,100 27,200 
43,100 43,200 
62,300 62,400 
182,000 182,100 


(c) In counties having a population of not less than thirty-nine thousand 
fifty (39,050) nor more than thirty-nine thousand one hundred fifty (39,150), 
according to the 2000 federal census or any subsequent federal census, the 
circuit court clerk, who also serves as the general sessions court clerk, shall 
serve as the clerk of the court with probate jurisdiction in any such counties. 


6, § 1); Shan., § 221; Code 1932, § 161; modi- 
fied; T.C.A. (orig. ed.), § 16-701; Acts 2003, ch. 


History. 
Code 1858, § 127 (deriv. Acts 1835-1836, ch. 


16-16-102 


310, §§ 1, 6-10; 2005, ch. 245, §§ 1, 2. 


Compiler’s Notes. 

Acts 2003, ch. 310, § 8, effective July 21, 
2003, provided that subsection (a) shall only 
apply in counties having a population of not 
less than thirty-nine thousand fifty (39,050) nor 
more than thirty-nine thousand one hundred 
fifty (39,150), according to the 2000 federal 
census or any subsequent federal census. Acts 
2005, ch. 24, § 1 deleted Acts 2003, ch. 310, 
§ 8, effective April 5, 2005. 

Acts 2003, ch. 310, § 9, effective July 21, 
2003,. provided, in part, that, in any county 
with a population of not less that twelve thou- 
sand eight hundred (12,800) nor more than 
twelve thousand nine hundred (12,900) accord- 
ing to the 2000 federal census or any subse- 
quent federal census, the clerk who is serving 
as clerk of the court with probate jurisdiction 
on June 30, 20038, shall continue to serve as the 
clerk of the court with probate jurisdiction after 
the effective date of this act. 

Acts 2005, ch. 24, § 1 provided that Acts 
2008, ch. 310, § 8 is amended by deleting that 
section in its entirety. 

Acts 2005, ch. 24, § 3 provided that, for the 
purpose of transferring records, files and other 
documents relating to probate matters in coun- 
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ties having a population of not less than thirty- 
nine thousand fifty (39,050) nor more than 
thirty-nine thousand one hundred fifty 
(39,150), according to the 2000 federal census of 
population or any subsequent federal census, 
from the office of the county court clerk to the 
office of the circuit court clerk, the act shall 
take effect April 5, 2005. For all other purposes, 
including the transfer of duties and authority 
over probate matters to the circuit court clerk, 
the act shall take effect on July 1, 2005. 

For table of U.S. decennial populations of 
Tennessee counties, see Volume 13 and its 
supplement. 


Cross-References. 

Election of county court judge, Tenn. Const. 
art. VI, § 4. 

Jurisdiction of chancery courts of probate 
and related matters, §§ 16-16-201, 16-16-202. 

State system of personnel administration, 
§ 8-30-101 et seq. 

Power of general assembly to create courts, 
Tenn. Const., art. VI, § 1. 

Term of office of county judges, § 5-6-102. 


Law Reviews. 

The Tennessee Court System — The County 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 419. 


NOTES TO DECISIONS 


Analysis 


1. County Court as a Constitutional Institu- 
tion. 

2. Powers — Derivation from Legislature. 

3. Probate Jurisdiction. 


1. County Court as a Constitutional Insti- 
tution. 

The county courts are wholly wanting in 
common law powers. Nashville & K. R. Co. v. 
Wilson County, 89 Tenn. 597, 15 S.W. 446, 1890 
Tenn. LEXIS 84 (1891); Shelby County v. Ten- 
nessee Centennial Exposition Co., 96 Tenn. 
653, 36 S.W. 694, 1896 Tenn. LEXIS 19, 33 
L.R.A. 717 (1896). 

County courts are constituted corporations 
and can exercise only such powers as may be 
entrusted to them by the legislature. Wright v. 
State, 171 Tenn. 628, 106 S.W.2d 866, 1937 
Tenn. LEXIS 145 (1937). 

The county courts of Tennessee are recog- 
nized by the Constitution but they possess no 
judicial jurisdiction other than that conferred 
by statute. Dick v. Dick, 223 Tenn. 228, 443 
S.W.2d 472, 1969 Tenn. LEXIS 407 (1969), 


16-16-102. Special laws continued. 


overruled in part, Browne v. Browne, 547 
S.W.2d 239, 1977 Tenn. LEXIS 553 (Tenn. 
1977). 


2. Powers — Derivation from Legislature. 

The powers “entrusted to” the county courts 
emanate from the legislature alone; hence, 
when a power claimed for them is not so con- 
ferred, it must be held not to exist. Nashville & 
K. R. Co. v. Wilson County, 89 Tenn. 597, 15 
S.W. 446, 1890 Tenn. LEXIS 84 (1891); Shelby 
County v. Tennessee Centennial Exposition Co., 
96 Tenn. 653, 36 S.W. 694, 1896 Tenn. LEXIS 
19, 33 L.R.A. 717 (1896). 


3. Probate Jurisdiction. 

The statutes make it clear that the county 
court is the probate court. The 1978 constitu- 
tional amendments superseded this court. 
Viewed realistically the probate court is just as 
much a part of our judicial system as the 
juvenile court. Probate judges are county offi- 
cers. Marion County Bd. of Comm’rs v. Marion 
County Election Com., 594 S.W.2d 681, 1980 
Tenn. LEXIS 407 (Tenn. 1980). 


(a) All the existing laws defining the local limits of the jurisdiction of the 
county courts, and fixing the times and places for holding the county courts, 
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are continued in full force and effect, unless inconsistent with some positive 
provision of this code. 

(b) Subsection (a) shall only apply in counties having a population, accord- 
ing to the 2000 federal census or any subsequent federal census, of: 


not less than not more than 


12,800 12,900 
27,100 27,200 
43,100 43,200 
62,300 62,400 
182,000 182,100 


(c) In counties having a population of not less than thirty-nine thousand 
fifty (39,050) nor more than thirty-nine thousand one hundred fifty (39,150), 
according to the 2000 federal census of population or any subsequent federal 
census, the circuit court clerk, who also serves as the general sessions court 
clerk, shall serve as the clerk of the court with probate jurisdiction in any such 


counties. 


History. 

Code 1858, § 128; Shan., § 222; Code 1932, 
§ 162; T.C.A. (orig. ed.), § 16-702; Acts 2008, 
ch. 310, §§ 1, 6-10; 2005, ch. 24, §§ 1, 2. 


Compiler’s Notes. 

Acts 2008, ch. 310, § 8, effective July 21, 
2008, provided that subsection (a) shall only 
apply in counties having a population of not 
less than thirty-nine thousand fifty (839,050) nor 
more than thirty-nine thousand one hundred 
fifty (39,150), according to the 2000 federal 
census or any subsequent federal census. Acts 
2005, ch. 24, § 1 deleted Acts 2003, ch. 310, 
§ 8, effective April 5, 2005. 

Acts 2003, ch. 310, § 9, effective July 21, 
2003, provided, in part, that, in any county 
with a population of not less that twelve thou- 
sand eight hundred (12,800) nor more than 
twelve thousand nine hundred (12,900) accord- 
ing to the 2000 federal census or any subse- 
quent federal census, the clerk who is serving 
as clerk of the court with probate jurisdiction 


16-16-103. Attendance at court. 


on June 30, 2003, shall continue to serve as the 
clerk of the court with probate jurisdiction after 
the effective date of this act. 

Acts 2005, ch. 24, § 1 provided that Acts 
2008, ch. 310, § 8 is amended by deleting that 
section in its entirety. 

Acts 2005, ch. 24, § 3 provided that, for the 
purpose of transferring records, files and other 
documents relating to probate matters in coun- 
ties having a population of not less than thirty- 
nine thousand fifty (39,050) nor more than 
thirty-nine thousand one hundred fifty 
(39,150), according to the 2000 federal census of 
population or any subsequent federal census, 
from the office of the county court clerk to the 
office of the circuit court clerk, the act shall 
take effect April 5, 2005. For all other purposes, 
including the transfer of duties and authority 
over probate matters to the circuit court clerk, 
the act shall take effect on July 1, 2005. 

For table of U.S. decennial populations of 
Tennessee counties, see Volume 13 and its 
supplement. 


(a) The judge shall attend at the courthouse of the county in which the judge 
serves on the first Monday of every month; and shall, on first Mondays and 
subsequent days as may be necessary, attend to all matters and adjudicate and 
determine all questions and do all other acts and things required. 

(b) Subsection (a) shall only apply in counties having a population, accord- 
ing to the 2000 federal census or any subsequent federal census, of: 


not less than 
12,800 
27,100 


not more than 
12,900 
27,200 
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43,100 43,200 
62,300 62,400 
182,000 182,100 


(c) In counties having a population of not less than thirty-nine thousand 
fifty (39,050) nor more than thirty-nine thousand one hundred fifty (39,150), 
according to the 2000 federal census of population or any subsequent federal 
census, the circuit court clerk, who also serves as the general sessions court 
clerk, shall serve as the clerk of the court with probate jurisdiction in any such 


counties. 


History. 

Acts 1875, ch. 70, § 1; Shan., § 6006; mod. 
Code 1932, § 10204; modified; T.C.A. (orig. ed.), 
§ 16-705; Acts 2003, ch. 310, §§ 1, 6-10; 2005, 
ehy24/8$ } 12: 


Compiler’s Notes. 

Acts 2003, ch. 310, § 8, effective July 21, 
2003, provided that subsection (a) shall only 
apply in counties having a population of not 
less than thirty-nine thousand fifty (39,050) nor 
more than thirty-nine thousand one hundred 
fifty (39,150), according to the 2000 federal 
census or any subsequent federal census. Acts 
2005, ch. 24, § 1 deleted Acts 2003, ch. 310, 
§ 8, effective April 5, 2005. 

Acts 2003, ch. 310, § 9, effective July 21, 
20038, provided, in part, that, in any county 
with a population of not less that twelve thou- 
sand eight hundred (12,800) nor more than 
twelve thousand nine hundred (12,900) accord- 
ing to the 2000 federal census or any subse- 
quent federal census, the clerk who is serving 
as clerk of the court with probate jurisdiction 
on June 30, 2003, shall continue to serve as the 


clerk of the court with probate jurisdiction after 
the effective date of this act. 

Acts 2005, ch. 24, § 1 provided that Acts 
2003, ch. 310, § 8 is amended by deleting that 
section in its entirety. 

Acts 2005, ch. 24, § 3 provided that, for the 
purpose of transferring records, files and other 
documents relating to probate matters in coun- 
ties having a population of not less than thirty- 
nine thousand fifty (39,050) nor more than 
thirty-nine thousand one hundred fifty 
(39,150), according to the 2000 federal census of 
population or any subsequent federal census, 
from the office of the county court clerk to the 
office of the circuit court clerk, the act shall 
take effect April 5, 2005. For all other purposes, 
including the transfer of duties and authority 
over probate matters to the circuit court clerk, 
the act shall take effect on July 1, 2005. 

For table of U.S. decennial populations of 
Tennessee counties, see Volume 13 and its 
supplement. 


Cross-References. 
Election, qualifications, and term of county 
court judges, Tenn. Const., art. VI, § 4. 


NOTES TO DECISIONS 


1. Subsequent Days. 

“Subsequent days” is not to be construed to 
be limited to those immediately succeeding the 
first Monday. The necessity of exercise of func- 


16-16-104. Terms of court. 


tions on any day of the month is apparent. 
There may be special or adjourned sessions. S. 
M. Williamson & Co. v. Shelton, 158 Tenn. 166, 
11 S.W.2d 882, 1928 Tenn. LEXIS 137 (1928). 


(a) The county court to be held by the county judge shall have its regular 
sessions on the first Monday of each month; and the court shall sit from day to 
day, so long as the business of the court may require. 

(b) Subsection (a) shall only apply in counties having a population, accord- 
ing to the 2000 federal census or any subsequent federal census, of: 


not less than 
12,800 
27,100 
43,100 


not more than 
12,900 
27,200 
43,200 
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62,300 62,400 
182,000 182,100 


(c) In counties having a population of not less than thirty-nine thousand 
fifty (39,050) nor more than thirty-nine thousand one hundred fifty (39,150), 
according to the 2000 federal census of population or any subsequent federal 
census, the circuit court clerk, who also serves as the general sessions court 
clerk, shall serve as the clerk of the court with probate jurisdiction in any such 


counties. 


History. 

Code 1858, § 4198 (deriv. Acts 1855-1856, ch. 
253, § 5); Shan., § 6023; Code 1932, § 10222; 
impl. am. Acts 1978, ch. 934, §§ 7, 36; T.C.A. 
(orig. ed.), § 16-706; Acts 2003, ch. 310, §§ 1, 
6-10; 2005, ch. 24, §§ 1, 2. 


Compiler’s Notes. 

Acts 2008, ch. 310, § 8, effective July 21, 
20038, provided that subsection (a) shall only 
apply in counties having a population of not 
less than thirty-nine thousand fifty (39,050) nor 
more than thirty-nine thousand one hundred 
fifty (39,150), according to the 2000 federal 
census or any subsequent federal census. Acts 
2005, ch. 24, § 1 deleted Acts 2003, ch. 310, 
§ 8, effective April 5, 2005. 

Acts 2008, ch. 310, § 9, effective July 21, 
2003, provided, in part, that, in any county 
with a population of not less that twelve thou- 
sand eight hundred (12,800) nor more than 
twelve thousand nine hundred (12,900) accord- 
ing to the 2000 federal census or any subse- 
quent federal census, the clerk who is serving 
as clerk of the court with probate jurisdiction 
on June 30, 2003, shall continue to serve as the 


clerk of the court with probate jurisdiction after 
the effective date of this act. 

Acts 2005, ch. 24, § 1 provided that Acts 
2003, ch. 310, § 8 is amended by deleting that 
section in its entirety. 

Acts 2005, ch. 24, § 3 provided that, for the 
purpose of transferring records, files and other 
documents relating to probate matters in coun- 
ties having a population of not less than thirty- 
nine thousand fifty (39,050) nor more than 
thirty-nine thousand one hundred fifty 
(39,150), according to the 2000 federal census of 
population or any subsequent federal census, 
from the office of the county court clerk to the 
office of the circuit court clerk, the act shall 
take effect April 5, 2005. For all other purposes, 
including the transfer of duties and authority 
over probate matters to the circuit court clerk, 
the act shall take effect on July 1, 2005. 

For table of U.S. decennial populations of 
Tennessee counties, see Volume 13 and its 
supplement. 


Law Reviews. 

The Constitutional Policy That Judges Be 
Learned in the Law (Frederic S. Le Clercq), 47 
Tenn. L. Rev 689. 


NOTES TO DECISIONS 


Analysis 


1. Commencement of Court at Proper Time — 
Showing. 
2. Judicial Notice of Terms. 


1. Commencement of Court at Proper 
Time — Showing. 

Where the caption of the court, preceding an 
order appointing an administrator, recited that 
“court was opened and held ... on the 2d day of 
July, 1907, when the following business was 
had and entered of record,” it was held that 
such order was not to be construed as stating 


16-16-105. Court always open. 


that the regular session of the court was begun 
on that day (which was Tuesday, and not the 
first Monday in the month), and that it did not 
show want of jurisdiction. Dayton Coal & I. Co. 
v. Dodd, 188 F. 597, 1911 U.S. App. LEXIS 4350, 
37 L.R.A. (n.s.) 456 (6th Cir. Tenn. 1911). 


2. Judicial Notice of Terms. 

Court of appeals took official notice of terms 
of county court as specified in this section. 
Plumb v. Plumb, 52 Tenn. App. 267, 372 S.W.2d 
771, 1962 Tenn. App. LEXIS 135 (Tenn. Ct. 
App. 1962). 


(a) The county court to be held by the county judge shall be deemed always 
open for the transaction of any business and the exercise of any jurisdiction 
conferred upon the county judge or upon the court held by the county judge. 
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(b) Subsection (a) shall only apply in counties having a population, accord- 
ing to the 2000 federal census or any subsequent federal census, of: 


not less than not more than 


12,800 12,900 
27,100 27,200 
43,100 43,200 
62,300 62,400 
182,000 182,100 


(c) In counties having a population of not less than thirty-nine thousand 
fifty (39,050) nor more than thirty-nine thousand one hundred fifty (39,150), 
according to the 2000 federal census of population or any subsequent federal 
census, the circuit court clerk, who also serves as the general sessions court 
clerk, shall serve as the clerk of the court with probate jurisdiction in any such 


counties. 


History. 

Acts 1911, ch. 3, § 1; Shan., § 6006a1; mod. 
Code 1932, § 10205; modified; T.C.A. (orig. ed.), 
§ 16-707; Acts 20038, ch. 310, §§ 1, 6-10; 2005, 
eh 24 SSouh i: 


Compiler’s Notes. 

Acts 2003, ch. 310, § 8, effective July 21, 
2003, provided that subsection (a) shall only 
apply in counties having a population of not 
less than thirty-nine thousand fifty (39,050) nor 
more than thirty-nine thousand one hundred 
fifty (39,150), according to the 2000 federal 
census or any subsequent federal census. Acts 
2005, ch. 24, § 1 deleted Acts 2003, ch. 310, 
§ 8, effective April 5, 2005. 

Acts 2003, ch. 310, § 9, effective July 21, 
2008, provided, in part, that, in any county 
with a population of not less that twelve thou- 
sand eight hundred (12,800) nor more than 
twelve thousand nine hundred (12,900) accord- 
ing to the 2000 federal census or any subse- 
quent federal census, the clerk who is serving 
as clerk of the court with probate jurisdiction 
on June 30, 2003, shall continue to serve as the 
clerk of the court with probate jurisdiction after 
the effective date of this act. 


16-16-106. Practice of law by judge. 


Acts 2005, ch. 24, § 1 provided that Acts 
20038, ch. 310, § 8 is amended by deleting that 
section in its entirety. 

Acts 2005, ch. 24, § 3 provided that, for the 
purpose of transferring records, files and other 
documents relating to probate matters in coun- 
ties having a population of not less than thirty- 
nine thousand fifty (39,050) nor more than 
thirty-nine thousand one hundred fifty 
(39,150), according to the 2000 federal census of 
population or any subsequent federal census, 
from the office of the county court clerk to the 
office of the circuit court clerk, the act shall 
take effect April 5, 2005. For all other purposes, 
including the transfer of duties and authority 
over probate matters to the circuit court clerk, 
the act shall take effect on July 1, 2005. 

For table of U.S. decennial populations of 
Tennessee counties, see Volume 13 and its 
supplement. 


Law Reviews. 

The Constitutional Policy That Judges Be 
Learned in the Law (Frederic 8S. Le Clercq), 47 
Tenn. L. Rev. 689. 

The Tennessee Court System — Probate 
Courts, 8 Mem. St. U.L. Rev. 461. 


(a) The county judge is not precluded from practicing in the supreme, 
chancery, circuit, and criminal courts of this state, but shall not act as counsel 
in any case going up from the judge’s court. 

(b) Subsection (a) shall only apply in counties having a population, accord- 
ing to the 2000 federal census or any subsequent federal census, of: 


not less than 
12,800 
27,100 


not more than 
12,900 
27,200 
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43,100 43,200 
62,300 62,400 
182,000 182,100 


(c) In counties having a population of not less than thirty-nine thousand 
fifty (39,050) nor more than thirty-nine thousand one hundred fifty (39,150), 
according to the 2000 federal census of population or any subsequent federal 
census, the circuit court clerk, who also serves as the general sessions court 
clerk, shall serve as the clerk of the court with probate jurisdiction in any such 


counties. 


History. 

Code 1858, § 4200 (deriv. Acts 1855-1856, ch. 
253, § 12); Shan., § 6026; Code 1932, § 10224; 
T.C.A. (orig. ed.), § 16-708; Acts 2008, ch. 310, 
8§ 1, 6-10; 2005, ch. 24, §§ 1, 2. 


Compiler’s Notes. 

Acts 2003, ch. 310, § 8, effective July 21, 
2003, provided that subsection (a) shall only 
apply in counties having a population of not 
less than thirty-nine thousand fifty (39,050) nor 
more than thirty-nine thousand one hundred 
fifty (39,150), according to the 2000 federal 
census or any subsequent federal census. Acts 
2005, ch. 24, § 1 deleted Acts 2008, ch. 310, 
§ 8, effective April 5, 2005. 

Acts 2008, ch. 310, § 9, effective July 21, 
2003, provided, in part, that, in any county 
with a population of not less that twelve thou- 
sand eight hundred (12,800) nor more than 
twelve thousand nine hundred (12,900) accord- 
ing to the 2000 federal census or any subse- 
quent federal census, the clerk who is serving 
as clerk of the court with probate jurisdiction 
on June 30, 2003, shall continue to serve as the 
clerk of the court with probate jurisdiction after 
the effective date of this act. 

Acts 2005, ch. 24, § 1 provided that Acts 


2008, ch. 310, § 8 is amended by deleting that 
section in its entirety. 

Acts 2005, ch. 24, § 3 provided that, for the 
purpose of transferring records, files and other 
documents relating to probate matters in coun- 
ties having a population of not less than thirty- 
nine thousand fifty (39,050) nor more than 
thirty-nine thousand one _ hundred fifty 
(39,150), according to the 2000 federal census of 
population or any subsequent federal census, 
from the office of the county court clerk to the 
office of the circuit court clerk, the act shall 
take effect April 5, 2005. For all other purposes, 
including the transfer of duties and authority 
over probate matters to the circuit court clerk, 
the act shall take effect on July 1, 2005. 

For table of U.S. decennial populations of 
Tennessee counties, see Volume 13 and its 
supplement. 


Textbooks. 
Tennessee Jurisprudence, 16 Tenn. Juris., 
Judges, § 8. 


Law Reviews. 

The Constitutional Policy That Judges Be 
Learned in the Law (Frederic 8. Le Clercq), 47 
Tenn. L. Rev. 689. 


NOTES TO DECISIONS 


1. Constitutionality. 

This section is not unconstitutional as mak- 
ing an arbitrary and unreasonable discrimina- 
tion between county judges on one hand and 
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chancellors, circuit judges and criminal judges 
on the other. Reynolds v. Chumbley, 175 Tenn. 
492, 1385 S.W.2d 939, 1939 Tenn. LEXIS 66 
(1940). 


(a)(1) The county court has original jurisdiction in the following cases: 


(A) The probate of wills; 


(B) The granting of letters testamentary and of administration, and the 
repeal and revocation of letters testamentary and of administration; 
(C) All controversies in relation to the right of executorship or of 


administration; 


(D) The settlement of accounts of executors and administrators; 
(E) The partition and distribution of the estates of decedents; and for 
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these purposes, the power to sell the real and personal property belonging 
to the estates, if necessary to make the partition and distribution, or if 


manifestly for the interest of the parties; 
(F) To sell real estate for the payment of debts of a decedent as provided 


in former §§ 30-602 and 30-608; 


(G) The appointment and removal of guardians for minors and conser- 
vators for persons adjudicated incompetent, and all controversies as to the 
right of guardianship and conservatorship, and the settlement of guardian 


and conservator accounts; 


(H) The partition, sale or division of land; 

(1) The changing of names and the legitimation of children; 

(J) The issuance of inquisitions of unsoundness of mind; and 

(K) The binding out of apprentices, and all controversies between 


master and apprentice. 


(2) In counties having a county judge, the county judge shall have the 
powers enumerated in subdivision (a)(1). 
(b) Subsection (a) shall only apply in counties having a population, accord- 
ing to the 2000 federal census or any subsequent federal census, of: 


not less than 
12,800 
27,100 
43,100 
62,300 
182,000 


not more than 
12,900 

27,200 

43,200 

62,400 
182,100 


(c) In counties having a population of not less than thirty-nine thousand 
fifty (39,050) nor more than thirty-nine thousand one hundred fifty (39,150), 
according to the 2000 federal census of population or any subsequent federal 
census, the circuit court clerk, who also serves as the general sessions court 
clerk, shall serve as the clerk of the court with probate jurisdiction in any such 


counties. 


History. 

Code 1858, §§ 4201, 4202 (deriv. Acts 1797, 
ch. (41-1805, chy’ 2.8. 1.91815 ."ch. 115.1835. 
1836, ch. 6, § 2; 1849-1850, ch. 27, § 1; 1849- 
1850,.cha 77," $ -1351849-1850,.ehe" Lab, “So 
1851-1852, ch. 338, §§ 1, 2; 1853-1854, ch. 53, 
§ 1); Acts 1873, ch. 64, § 1; Shan., §§ 6027, 
6029; Code 1932, §§ 10225, 10227; impl. am. 
Acts 1951; ch. 202; Acts 1976, ch. 529, § 5; 
T.C.A. (orig. ed.), § 16-709; Acts 2003, ch. 310, 
§§ 1, 6-10; 2005, ch. 24, §§ 1, 2; 2011, ch. 47, 
Sara. 


Compiler’s Notes. 

Acts 20038, ch. 310, § 8, effective July 21, 
2003, provided that subsection (a) shall only 
apply in counties having a population of not 
less than thirty-nine thousand fifty (39,050) nor 
more than thirty-nine thousand one hundred 
fifty (39,150), according to the 2000 federal 
census or any subsequent federal census. Acts 


2005, ch. 24, § 1 deleted Acts 2003, ch. 310, 
§ 8, effective April 5, 2005. 

Former §§ 30-602 and 30-603, referred to in 
(6), have been amended and renumbered as 
§§ 30-2-402 and 30-2-403. 

Acts 2003, ch. 310, § 9, effective July 21, 
2008, provided, in part, that, in any county 
with a population of not less that twelve thou- 
sand eight hundred (12,800) nor more than 
twelve thousand nine hundred (12,900) accord- 
ing to the 2000 federal census or any subse- 
quent federal census, the clerk who is serving 
as clerk of the court with probate jurisdiction 
on June 30, 2003, shall continue to serve as the 
clerk of the court with probate jurisdiction after 
the effective date of this act. 

Acts 2005, ch. 24, § 1 provided that Acts 
2008, ch. 310, § 8 is amended by deleting that 
section in its entirety. 

Acts 2005, ch. 24, § 3 provided that, for the 
purpose of transferring records, files and other 
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documents relating to probate matters in coun- 
ties having a population of not less than thirty- 
nine thousand fifty (39,050) nor more than 
thirty-nine thousand one hundred fifty 
(39,150), according to the 2000 federal census of 
population or any subsequent federal census, 
from the office of the county court clerk to the 
office of the circuit court clerk, the act shall 
take effect April 5, 2005. For all other purposes, 
including the transfer of duties and authority 
over probate matters to the circuit court clerk, 
the act shall take effect on July 1, 2005. 

Acts 2011, ch. 47, § 107 provided that noth- 
ing in the legislation shall be construed to alter 
or otherwise affect the eligibility for services or 
the rights or responsibilities of individuals cov- 
ered by the provision on the day before the date 
of enactment of this legislation, which was July 
D201. 

Acts 2011, ch. 47, § 108 provided that the 
provisions of the act are declared to be remedial 
in nature and all provisions of the act shall be 
liberally construed to effectuate its purposes. 

For table of U.S. decennial populations of 
Tennessee counties, see Volume 13 and its 
supplement. 
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Cross-References. 
Jurisdiction of chancery courts of probate 
and related matters, §§ 16-16-201, 16-16-202. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), §§ 39, 
#4 317,320, 050,004, O01, 602; 

Tennessee Jurisprudence, 11 Tenn. Juris., 
Equity, § 30; 12 Tenn. Juris., Executors and 
Administrators, §§ 7, 54, 66; 17 Tenn. Juris., 
Jurisdiction, § 24; 20 Tenn. Juris., Partition, 
§ 7; 25 Tenn. Juris., Wills, § 45. 


Law Reviews. 

Decedent’s Estates: The Rights of Adopted 
Persons Under Tennessee’s Descent and Distri- 
bution and Adoption Statutes to Take by Intes- 
tate Succession or by Will or Trust, 22 Mem. St. 
U.L. Rev. 339 (1992). 

The Tennessee Court System — The County 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 


Rev. 419. 


Attorney General Opinions. 
General sessions court of Jackson County. 
OAG 10-80, 2010 Tenn. AG LEXIS 86 (6/3/10). 


NOTES TO DECISIONS 


Analysis 


. Original Jurisdiction. 
—History. 

—Conclusiveness. 

—Showing of Jurisdiction. 
—General and Special Jurisdiction. 
—KEquitable Procedure. 

. Letters of Administration. 

. —Grant and Revocation. 

. —Appointment by Chancery. 
10. Accounts of Administrators. 
11. —Accounting. 

12. Administration of Estates. 

13. —Sale of Lands to Pay Debts. 
14. —Insolvent Estates. 

15. —Jurisdiction Generally. 

16. Probate of Wills. 

17. —Contest in Circuit Court. 
18. Estates of Non Compos Mentis. 
19. Guardians. 

20. Dower and Homestead. 

21. Lien for Attorney Fees. 


OO NAMM WN pH 


1. Original Jurisdiction. 

The jurisdiction of the county courts is lim- 
ited in the presence of controverted and dis- 
puted issues which may not be resolved by 
simple calculation or in a summary manner. 
Dick v. Dick, 223 Tenn. 228, 4438 S.W.2d 472, 
1969 Tenn. LEXIS 407 (1969), overruled in 
part, Browne v. Browne, 547 S.W.2d 239, 1977 
Tenn. LEXIS 553 (Tenn. 1977). 


2. —History. 
At the time of the adoption of the Constitu- 


tion in 1870, the county court consisted of the 
justices of the county held monthly and divided 
into a quarterly court held by all or any number 
of the justices necessary to transact business 
and a quorum court held by three or more of the 
justices designated at the quarterly session, the 
quorum court in counties authorized to elect a 
county judge being abolished and the jurisdic- 
tion and powers thereof vested in the county 
judge. Davis v. Williams, 158 Tenn. 34, 12 
S.W.2d 532, 1928 Tenn. LEXIS 121 (1928). 


3. —Conclusiveness. 

The proceedings in matters of probate and 
administration, or in other matters where the 
county court’s jurisdiction is original, general, 
and exclusive, are as conclusive as the proceed- 
ings of other superior courts, and if its judg- 
ment is valid on its face, it can only be attacked 
in a direct proceeding for that purpose; and 
every intendment is in favor of the county 
court’s such jurisdiction, and the rightful exer- 
cise of it. Brien v. Hart, 25 Tenn. 131, 1845 
Tenn. LEXIS 43 (1845); Townsend v. Townsend, 
44 Tenn. 70, 1867 Tenn. LEXIS 15 (1867); Carr 
v. Lowe’s Ex’rs, 54 Tenn. 84, 1871 Tenn. LEXIS 
418 (1871); Andrews v. Andrews, 54 Tenn. 234, 
1872 Tenn. LEXIS 42 (1872); Varnell v. Loague, 
77 Tenn. 158, 1882 Tenn. LEXIS 29 (1882); 
Posey v. Eaton, 77 Tenn. 500, 1882 Tenn. LEXIS 
91 (1882); Railway Co. V. Mahoney, 89 Tenn. 
311, 15 S.W. 652, 1890 Tenn. LEXIS 54 (1890); 
Eller v. Richardson, 89 Tenn. 575, 15 S.W. 650, 
1890 Tenn. LEXIS 81 (1891); Franklin v. 
Franklin, 91 Tenn. 119, 18 S.W. 61, 1891 Tenn. 
LEXIS 84 (1892). 
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The county court is not a court of general 
jurisdiction, but its jurisdiction is statutory and 
limited, and no presumption is made in its 
favor, or rather nothing shall be intended to be 
within its jurisdiction unless it so appear. Linn- 
ville v. Darby, 60 Tenn. 306, 1872 Tenn. LEXIS 
496 (1873); Leonard v. Haynes, 82 Tenn. 447, 
1884 Tenn. LEXIS 146 (1884); Nashville & K. 
R. Co. v. Wilson County, 89 Tenn. 597, 15 S.W. 
446, 1890 Tenn. LEXIS 84 (1891). 


4. —Showing of Jurisdiction. 

County court is not an inferior court, espe- 
cially in its general and exclusive jurisdiction, 
but it is established and its jurisdiction defined 
by the general law of the land. Campbell v. 
M’Iver, 5 Tenn. 60 (1817); Fields v. State, 8 
Tenn. 167, 8 Tenn. 168, 1827 Tenn. LEXIS 27 
(1827); Brien v. Hart, 25 Tenn. 131, 1845 Tenn. 
LEXIS 43 (1845); Pope v. Harrison, 84 Tenn. 82, 
1885 Tenn. LEXIS 118 (1885). 

County court’s jurisdiction is limited as to 
some matters and general as to others. Brewer 
v. Griggs, 10 Tenn. App. 378, — S.W.2d —, 1929 
Tenn. App. LEXIS 46 (Tenn. Ct. App. 1929). 


5. —General and Special Jurisdiction. 

County courts have original jurisdiction in 
the matter of probating wills and in granting 
letters testamentary and of administration and 
the repeal and revocation thereof, and as to 
these subjects, county courts are not inferior 
courts in the common law acceptance of that 
term. Walker v. Verble, 5 Tenn. Civ. App. (5 
Higgins) 651 (1914). 

The county court in the matter of probate of 
wills and grants of administration is a court of 
general jurisdiction but has special and limited 
jurisdiction over an inquisition of lunacy or a 
sale of land for the payment of debts. Brewer v. 
Griggs, 10 Tenn. App. 378, — S.W.2d —, 1929 
Tenn. App. LEXIS 46 (Tenn. Ct. App. 1929). 


6. —Equitable Procedure. 

None of the matters in which the county 
court is given jurisdiction are matters coming 
within the jurisdiction of common law courts as 
they existed at common law and, in the exercise 
of its jurisdiction, it proceeds as a court of 
equity. In re Wolf, 188 F. 519, 1911 U.S. App. 
LEXIS 43438 (C.C.D. Tenn. 1911). 


7. Letters of Administration. 


8. —Grant and Revocation. 

The court may, on petition, revoke its own 
improvident grant of letters testamentary and 
of administration, and annul its own judgment; 
but the appointee must have due notice of the 
proceeding. State v. Anderson, 84 Tenn. 321, 
1886 Tenn. LEXIS 105 (1886). 

Petitioner was not entitled to file bill in 
chancery for removal of administrator ap- 
pointed by the county court on the ground that 
deceased was not a resident of the county, since 
county court had original and exclusive juris- 
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diction over appointment and revocation of let- 
ters testamentary and administration. Bellen- 
fant v. American Nat’! Bank, 184 Tenn. 50, 195 
S.W.2d 30, 1946 Tenn. LEXIS 259 (1946). 

Wherever there is doubt as to the question of 
original jurisdiction in the granting and revo- 
cation of letters of administration within the 
provisions of this section that doubt should be 
resolved in favor of the original jurisdiction of 
the county court. Fox v. Commerce Union Bank, 
186 Tenn. 181, 209 S.W.2d 1, 1948 Tenn. LEXIS 
534 (1948). 


9. —Appointment by Chancery. 

Chancery court does not have authority to 
appoint an administrator ad litem for an estate 
on the ground that bank acting as administra- 
tor of estate was also acting as liquidator of 
business formerly operated by deceased, since 
authority to appoint an administrator was in 
the court administering the estate. Fox v. Com- 
merce Union Bank, 186 Tenn. 181, 209 S.W.2d 
1, 1948 Tenn. LEXIS 534 (1948). 


10. Accounts of Administrators. 


11. —Accounting. 

County court has jurisdiction to dispose of 
exceptions to accounts of executors, and it is not 
necessary to appeal to the circuit or chancery 
court as in case of insolvent estates. Gaines v. 
Eason, 130 Tenn. 86, 169 S.W. 309, 1914 Tenn. 
LEXIS 5 (1914). 

While county court has no jurisdiction of a 
petition to require an administrator to charge 
himself with a sum with which he had charged 
himself as administrator of another estate, 
when considered as an independent and origi- 
nal action drawing into the question the title to 
property, it has jurisdiction. Black v. Black, 134 
Tenn. 517, 184 S.W. 27, 1915 Tenn. LEXIS 175 
(1916). 

The county court possesses the necessary 
authority and has the requisite facilities to 
have a full and complete accounting with an 
administrator, making all proper charges 
against him, and allowing him credit for all 
items to which he is entitled. In re Love’s 
Estate, 176 Tenn. 696, 145 S.W.2d 778, 1940 
Tenn. LEXIS 121 (1940). 

The probate court or the circuit or chancery 
court on appeal has jurisdiction to determine 
whether an administrator should be charged 
with the particular item on an exception to the 
inventory and settlement although the admin- 
istrator insisted the item did not belong to the 
estate. Teague v. Gooch, 206 Tenn. 291, 333 
S.W.2d 1, 1960 Tenn. LEXIS 364 (1960). 


12. Administration of Estates. 

Generally both the county and chancery 
courts are vested with jurisdiction in the ap- 
pointment and removal of personal representa- 
tives and administration of decedents’ estates. 
Dick v. Dick, 223 Tenn. 228, 443 S.W.2d 472, 
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1969 Tenn. LEXIS 407 (1969), overruled in 
part, Browne v. Browne, 547 S.W.2d 239, 1977 
Tenn. LEXIS 553 (Tenn. 1977). 

Although as a general rule both the county 
court and chancery court are vested with juris- 
diction in the administration of decedents’ es- 
tates, in instances of serious disputes or com- 
plications the chancery court may assume 
jurisdiction of the administration of an estate 
although the county court has previously un- 
dertaken such administration. Dick v. Dick, 223 
Tenn. 228, 443 S.W.2d 472, 1969 Tenn. LEXIS 
407 (1969), overruled in part, Browne v. 
Browne, 547 S.W.2d 239, 1977 Tenn. LEXIS 
553 (Tenn. 1977). 


13. —Sale of Lands to Pay Debts. 

County court’s jurisdiction to sell land for 
payment of debts of a decedent. Apple v. Owens, 
1 Tenn. Ch. App. 135 (1902). 


14. —Insolvent Estates. 

In the provision as to insolvent estates, the 
“amount of the estate” has reference to assets 
receivable by the personal representative, and 
not to real estate of decedent. Fleming v. Tal- 
liafer, 51 Tenn. 352, 1871 Tenn. LEXIS 174 
(1871). 

In the settlement of insolvent estates, the 
court may set aside homestead. Galyon v. Gil- 
more, 93 Tenn. 671, 28 S.W. 301, 1894 Tenn. 
LEXIS 14 (1894). 


15. —Jurisdiction Generally. 

All doubts as to jurisdiction of matters in- 
volving administration of an estate should be 
resolved in favor of county court. Fox v. Com- 
merce Union Bank, 186 Tenn. 181, 209 S.W.2d 
1, 1948 Tenn. LEXIS 534 (1948). 

The county court in the exercise of its probate 
jurisdiction has the authority to adjudicate 
conflicting claims of ownership and right of 
possession to personal property which is 
claimed both by the representatives of a dece- 
dent’s estate and by third parties who claim 
title, not through the decedent and his repre- 
sentative, but from another source. Browne v. 
Browne, 547 S.W.2d 239, 1977 Tenn. LEXIS 
553 (Tenn. 1977). 


16. Probate of Wills. 

Under this section it is not to be doubted that 
prior to a contest, the jurisdiction for the pro- 
bate of wills is exclusively in the county court. 
Jones v. Witherspoon, 182 Tenn. 498, 187 
S.W.2d 788, 1945 Tenn. LEXIS 245 (1945). 


17. —Contest in Circuit Court. 
Where contestant in petition filed in county 
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court attacked holographic will executed in 
1937 and stated that it was not the true will 
and that instrument executed in 1917 with 
codicil attached was the true will and prayed 
“that original document executed in 1917 be 
certified to circuit court in order that an issue 
may be made as to whether it is the last will 
and testament of deceased” the circuit court 
had jurisdiction to determine which will was 
the valid will, and upon verdict of jury that 
estate should be distributed under terms of 
1917 will certify that fact to the county court for 
further steps in administration. Jones v. With- 
erspoon, 182 Tenn. 498, 187 S.W.2d 788, 1945 
Tenn. LEXIS 245 (1945). 


18. Estates of Non Compos Mentis. 

History of jurisdiction of estates of non com- 
pos mentis traced. Brewer v. Griggs, 10 Tenn. 
App. 378, — S.W.2d —, 1929 Tenn. App. LEXIS 
46 (Tenn. Ct. App. 1929). 


19. Guardians. 

The county court has no power to render a 
judgment against a guardian. Pickens v. Biv- 
ens, 51 Tenn. 229, 1871 Tenn. LEXIS 152 
(1871). 


20. Dower and Homestead. 

Statutes giving chancery court jurisdiction 
concurrent with county court do not in express 
terms include jurisdiction to set aside home- 
stead, but same may be said for section defining 
jurisdiction of county courts; however, both 
courts have jurisdiction from ancient times and 
practice has been both in county and chancery 
courts to appoint commissioners to set aside 
homestead. Wyrick v. Hale, 30 Tenn. App. 597, 
209 S.W.2d 50, 1947 Tenn. App. LEXIS 113 
(Tenn. Ct. App. 1947). 


21. Lien for Attorney Fees. 

Probate court had jurisdiction to allow the 
lien for attorney fees because the probate court 
had jurisdiction over the estate, and therefore, 
control over the money or property that was the 
subject of the lien by virtue of T.C.A. § 16-16- 
107; the money or property that was the subject 
of the lien came within the control of the 
probate court in the case in which the attorney 
rendered services, and as such, the probate 
court had jurisdiction to grant the attorney a 
lien for his fee for his services rendered in the 
case. In re Estate of Arthur, 302 S.W.3d 284, 
2009 Tenn. App. LEXIS 341 (Tenn. Ct. App. 
May 27, 2009), appeal denied, — S.W.3d —, 
2009 Tenn. LEXIS 749 (Tenn. Nov. 23, 2009). 


16-16-108. Distribution, partition, and sale of realty. 


(a) The county court shall have concurrent jurisdiction with the chancery 
and circuit courts to sell real estate of decedents and for distribution or 
partition. The mode of procedure in those cases in the county courts shall 
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conform in every respect to the rules and regulations laid down for the conduct 
of similar causes in the chancery and circuit courts. 

(b) Subsection (a) shall only apply in counties having a population, accord- 


ing to the 2000 federal census or any subsequent federal census, of: 


not less than 


not more than 


12,800 12,900 
27,100 27,200 
43,100 43,200 
62,300 62,400 
182,000 182,100 


(c) In counties having a population of not less than thirty-nine thousand 
fifty (39,050) nor more than thirty-nine thousand one hundred fifty (39,150), 
according to the 2000 federal census of population or any subsequent federal 
census, the circuit court clerk, who also serves as the general sessions court 
clerk, shall serve as the clerk of the court with probate jurisdiction in any such 


counties. 


History. 

Acts 1873, ch. 64, §§ 1, 2; Shan., § 6028; 
Code 1932, § 10226; T.C.A. (orig. ed.), § 16- 
710; Acts 2008, ch. 310, §§ 1, 6-10; 2005, ch. 24, 
SSeh 2. 


Compiler’s Notes. 

Acts 2003, ch. 310, § 8, effective July 21, 
2003, provided that subsection (a) shall only 
apply in counties having a population of not 
less than thirty-nine thousand fifty (39,050) nor 
more than thirty-nine thousand one hundred 
fifty (39,150), according to the 2000 federal 
census or any subsequent federal census. Acts 
2005, ch. 24, § 1 deleted Acts 2003, ch. 310, 
§ 8, effective April 5, 2005. 

Acts 20038, ch. 310, § 9, effective July 21, 
2008, provided, in part, that, in any county 
with a population of not less that twelve thou- 
sand eight hundred (12,800) nor more than 
twelve thousand nine hundred (12,900) accord- 
ing to the 2000 federal census or any subse- 
quent federal census, the clerk who is serving 
as clerk of the court with probate jurisdiction 
on June 30, 2008, shall continue to serve as the 
clerk of the court with probate jurisdiction after 
the effective date of this act. 

Acts 2005, ch. 24, § 1 provided that Acts 
2003, ch. 310, § 8 is amended by deleting that 
section in its entirety. 


Acts 2005, ch. 24, § 3 provided that, for the 
purpose of transferring records, files and other 
documents relating to probate matters in coun- 
ties having a population of not less than thirty- 
nine thousand fifty (39,050) nor more than 
thirty-nine thousand one hundred fifty 
(39,150), according to the 2000 federal census of 
population or any subsequent federal census, 
from the office of the county court clerk to the 
office of the circuit court clerk, the act shall 
take effect April 5, 2005. For all other purposes, 
including the transfer of duties and authority 
over probate matters to the circuit court clerk, 
the act shall take effect on July 1, 2005. 

For table of U.S. decennial populations of 
Tennessee counties, see Volume 13 and its 
supplement. 


Cross-References. 
Transfer of probate jurisdiction to chancery 
court, §§ 16-16-201, 16-16-202. 


Textbooks. 

Tennessee Jurisprudence, 11 Tenn. Juris., 
Equity, § 30; 12 Tenn. Juris., Executors and 
Administrators, § 54. 


Law Reviews. 
The Tennessee Court System — The County 
Court, 8 Mem. St. U.L. Rev. 419. 


NOTES TO DECISIONS 


Analysis 


. Distribution of Powers — Effect of Section. 
. Jurisdiction. 

. —Consent of Parties. 

. —Partition. 


me CN eH 


5. Contingent Remainder. 


1. Distribution of Powers — Effect of Sec- 
tion. 

This section does not interfere with the dis- 

tribution of powers between the county and 
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chancery courts. Key v. Harris, 116 Tenn. 161, 
92 S.W. 235, 1905 Tenn. LEXIS 15 (1905); 
Puckett v. Wynns, 132 Tenn. 513, 178 S.W. 
1184, 1915 Tenn. LEXIS 41 (1915). 


2. Jurisdiction. 


3. —Consent of Parties. 

Jurisdiction could not be conferred by con- 
sent of the parties. Reynolds v. Hamilton, 18 
Tenn. App. 380, 77 S.W.2d 986, 1934 Tenn. App. 
LEXIS 40 (Tenn. Ct. App. 1934). 


4, —Partition. 
County court has jurisdiction to make a sale 
in a partition case and to thereby bar the life 
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estate which an infant may have in the prem- 
ises. Henry v. Henry, 1 Tenn. Ch. App. 240 
(1901). 

Jurisdiction of county court in suit for parti- 
tion is limited to making and completion of 
sale, and court has no jurisdiction where it is 
necessary as a preliminary to settle title. Reyn- 
olds v. Hamilton, 18 Tenn. App. 380, 77 S.W.2d 
986, 1934 Tenn. App. LEXIS 40 (Tenn. Ct. App. 
1934). 


5. Contingent Remainder. 

A contingent remainder interest is not sub- 
ject to execution and sale by a judgment credi- 
tor. Harris v. Bittikofer, 562 S.W.2d 815, 1978 
Tenn. LEXIS 593 (Tenn. 1978). 


16-16-109. Powers necessary to jurisdiction. 


(a) The county court is expressly vested, over all subjects enumerated in 
§§ 16-16-107 and 16-16-108, with all the power and authority necessary and 
proper to the exercise of the jurisdiction conferred. 

(b) Subsection (a) shall only apply in counties having a population, accord- 
ing to the 2000 federal census or any subsequent federal census, of: 


not less than 


not more than 


12,800 12,900 
27,100 27,200 
43,100 43,200 
62,300 62,400 
182,000 182,100 


(c) In counties having a population of not less than thirty-nine thousand 
fifty (39,050) nor more than thirty-nine thousand one hundred fifty (39,150), 
according to the 2000 federal census of population or any subsequent federal 
census, the circuit court clerk, who also serves as the general sessions court 
clerk, shall serve as the clerk of the court with probate jurisdiction in any such 


counties. 


History. 

Code 1858, § 4203; Shan., § 6030; Code 
1932, § 10228; T.C.A. (orig. ed.), § 16-711; Acts 
2008, ch. 310, §§ 1, 6-10; 2005, ch. 24, §§ 1, 2. 


Compiler’s Notes. 

Acts 20038, ch. 310, § 8, effective July 21, 
2003, provided that subsection (a) shall only 
apply in counties having a population of not 
less than thirty-nine thousand fifty (39,050) nor 
more than thirty-nine thousand one hundred 
fifty (39,150), according to the 2000 federal 
census or any subsequent federal census. Acts 
2005, ch. 24, § 1 deleted Acts 2008, ch. 310, 
§ 8, effective April 5, 2005. 

Acts 2008, ch. 310, § 9, effective July 21, 
2008, provided, in part, that, in any county 
with a population of not less that twelve thou- 
sand eight hundred (12,800) nor more than 


twelve thousand nine hundred (12,900) accord- 
ing to the 2000 federal census or any subse- 
quent federal census, the clerk who is serving 
as clerk of the court with probate jurisdiction 
on June 30, 2003, shall continue to serve as the 
clerk of the court with probate jurisdiction after 
the effective date of this act. 

Acts 2005, ch. 24, § 1 provided that Acts 
20038, ch. 310, § 8 is amended by deleting that 
section in its entirety. 

Acts 2005, ch. 24, § 3 provided that, for the 
purpose of transferring records, files and other 
documents relating to probate matters in coun- 
ties having a population of not less than thirty- 
nine thousand fifty (39,050) nor more than 
thirty-nine thousand one hundred fifty 
(39,150), according to the 2000 federal census of 
population or any subsequent federal census, 
from the office of the county court clerk to the 


16-16-110 


office of the circuit court clerk, the act shall 
take effect April 5, 2005. For all other purposes, 
including the transfer of duties and authority 
over probate matters to the circuit court clerk, 
the act shall take effect on July 1, 2005. 

For table of U.S. decennial populations of 
Tennessee counties, see Volume 13 and its 
supplement. 


Cross-References. 
Transfer of probate jurisdiction to chancery 
court, §§ 16-16-201, 16-16-202. 
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Textbooks. 
Pritchard on Wills and Administration of 
Hstates (4th ed., Phillips and Robinson), § 317. 


Law Reviews. 
The Tennessee Court System — Probate 
Courts, 8 Mem. St. U.L. Rev. 461. 


NOTES TO DECISIONS 


Analysis 


Generally. 

. Guardian’s Settlement. 

. Administrator’s Accounting. 

. Persons and Estates of Persons of Unsound 
Mind. 


OO DD 


1. Generally. 

All powers necessary and proper to the exer- 
cise of the jurisdiction are granted. Black v. 
Black, 1384 Tenn. 517, 184 S.W. 27, 1915 Tenn. 
LEXIS 175 (1916). 


2. Guardian’s Settlement. 

Settlement by a guardian may be had by 
proper measures. Pickens v. Bivens, 51 Tenn. 
229, 1871 Tenn. LEXIS 152 (1871). 


3. Administrator’s Accounting. 

The county court possesses the necessary 
authority and has the requisite facilities to 
have a full and complete accounting with an 


administrator, making all proper charges 
against him, and allowing him credit for all 
items to which he is entitled. In re Love’s 
Estate, 176 Tenn. 696, 145 S.W.2d 778, 1940 
Tenn. LEXIS 121 (1940). 

The probate court or the circuit or chancery 
court on appeal has jurisdiction to determine 
whether an administrator should be charged 
with the particular item on an exception to the 
inventory and settlement although the admin- 
istrator insisted the item did not belong to the 
estate. Teague v. Gooch, 206 Tenn. 291, 333 
S.W.2d 1, 1960 Tenn. LEXIS 364 (1960). 


4, Persons and Estates of Persons of Un- 
sound Mind. 

County court has concurrent jurisdiction 
with chancery court over person and estate of 
person of unsound mind. Union Planters’ Nat'l 
Bank & Trust Co. v. Bornds, 168 Tenn. 289, 77 
S.W.2d 645, 1934 Tenn. LEXIS 55 (1935). 


16-16-110. Powers in sale of property. 


(a) The court may, pursuant to § 16-16-109, appoint commissioners to make 
sale of real or personal property, taking bond and security for the faithful 
performance of duty, when deemed necessary; may revise, set aside, or confirm 
the proceedings of the commissioners, as such other courts; render judgments 
or decrees upon notes and obligations taken in the progress of a cause, and 
relieve, upon petition, any purchaser or party, or person interested, by opening 
biddings, setting aside sales, or otherwise, like the circuit or chancery court in 
similar cases. 

(b) Subsection (a) shall only apply in counties having a population, accord- 
ing to the 2000 federal census or any subsequent federal census, of: 


not less than 


not more than 


12,800 12,900 
27,100 27,200 
43,100 43,200 
62,300 62,400 
182,000 182,100 
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(c) In counties having a population of not less than thirty-nine thousand 
fifty (39,050) nor more than thirty-nine thousand one hundred fifty (39,150), 
according to the 2000 federal census of population or any subsequent federal 
census, the circuit court clerk, who also serves as the general sessions court 


clerk, shall serve as the clerk of the court with probate jurisdiction in any such 


counties. 


History. 

Code 1858, § 4205 (deriv. Acts 1849-1850, ch. 
185, §§ 1, 2); Shan., § 6032; Code 1932, 
§ 10230; T.C.A. (orig. ed.), § 16-712; Acts 2008, 
ch. 310, §§ 1, 6-10; 2005, ch. 24, §§ 1, 2. 


Compiler’s Notes. 

Acts 2008, ch. 310, § 8, effective July 21, 
2003, provided that subsection (a) shall only 
apply in counties having a population of not 
less than thirty-nine thousand fifty (39,050) nor 
more than thirty-nine thousand one hundred 
fifty (39,150), according to the 2000 federal 
census or any subsequent federal census. Acts 
2005, ch. 24, § 1 deleted Acts 2003, ch. 310, 
§ 8, effective April 5, 2005. 

Acts 2008, ch. 310, § 9, effective July 21, 
2003, provided, in part, that, in any county 
with a population of not less that twelve thou- 
sand eight hundred (12,800) nor more than 
twelve thousand nine hundred (12,900) accord- 
ing to the 2000 federal census or any subse- 
quent federal census, the clerk who is serving 
as clerk of the court with probate jurisdiction 
on June 30, 2008, shall continue to serve as the 
clerk of the court with probate jurisdiction after 
the effective date of this act. 

Acts 2005, ch. 24, § 1 provided that Acts 


2003, ch. 310, § 8 is amended by deleting that 
section in its entirety. 

Acts 2005, ch. 24, § 3 provided that, for the 
purpose of transferring records, files and other 
documents relating to probate matters in coun- 
ties having a population of not less than thirty- 
nine thousand fifty (89,050) nor more than 
thirty-nine thousand one hundred fifty 
(39,150), according to the 2000 federal census of 
population or any subsequent federal census, 
from the office of the county court clerk to the 
office of the circuit court clerk, the act shall 
take effect April 5, 2005. For all other purposes, 
including the transfer of duties and authority 
over probate matters to the circuit court clerk, 
the act shall take effect on July 1, 2005. 

For table of U.S. decennial populations of 
Tennessee counties, see Volume 13 and its 
supplement. 


Cross-References. 
Transfer of probate jurisdiction to chancery 
court, §§ 16-16-201, 16-16-202. 


Textbooks. 

Tennessee Jurisprudence, 11 Tenn. Juris., 
Equity, § 21; 16 Tenn. Juris., Judicial Sales, 
§ 37; 20 Tenn. Juris., Partition, § 7. 


16-16-111. Powers after confirmation of sale. 


(a) When land is sold by any order or decree of the county court, and the sale 
reported by the clerk and confirmed by the court, the county court shall have 
the same power and jurisdiction over the cause against the purchaser as the 
chancery court has by law, notwithstanding the sale has been reported and 
confirmed. 

(b) Subsection (a) shall only apply in counties having a population, accord- 
ing to the 2000 federal census or any subsequent federal census, of: 


not less than 


not more than 


12,800 12,900 
27,100 27,200 
43,100 43,200 
62,300 62,400 
182,000 182,100 


(c) In counties having a population of not less than thirty-nine thousand 
fifty (39,050) nor more than thirty-nine thousand one hundred fifty (39,150), 
according to the 2000 federal census of population or any subsequent federal 
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census, the circuit court clerk, who also serves as the general sessions court 
clerk, shall serve as the clerk of the court with probate jurisdiction in any such 


counties. 


History. 

Acts 1873, ch. 88, § 2; Shan., § 6034; Code 
1932, § 10231; T.C.A. (orig. ed.), § 16-713; Acts 
2003, ch. 310, §§ 1, 6-10; 2005, ch. 24, §§ 1, 2. 


Compiler’s Notes. 

Acts 2008, ch. 310, § 8, effective July 21, 
2003, provided that subsection (a) shall only 
apply in counties having a population of not 
less than thirty-nine thousand fifty (39,050) nor 
more than thirty-nine thousand one hundred 
fifty (39,150), according to the 2000 federal 
census or any subsequent federal census. Acts 
2005, ch. 24, § 1 deleted Acts 2003, ch. 310, 
§ 8, effective April 5, 2005. 

Acts 2003, ch. 310, § 9, effective July 21, 
2003, provided, in part, that, in any county 
with a population of not less that twelve thou- 
sand eight hundred (12,800) nor more than 
twelve thousand nine hundred (12,900) accord- 
ing to the 2000 federal census or any subse- 
quent federal census, the clerk who is serving 
as clerk of the court with probate jurisdiction 
on June 30, 2003, shall continue to serve as the 
clerk of the court with probate jurisdiction after 
the effective date of this act. 

Acts 2005, ch. 24, § 1 provided that Acts 


2003, ch. 310, § 8 is amended by deleting that 
section in its entirety. 

Acts 2005, ch. 24, § 3 provided that, for the 
purpose of transferring records, files and other 
documents relating to probate matters in coun- 
ties having a population of not less than thirty- 
nine thousand fifty (39,050) nor more than 
thirty-nine thousand one hundred fifty 
(39,150), according to the 2000 federal census of 
population or any subsequent federal census, 
from the office of the county court clerk to the 
office of the circuit court clerk, the act shall 
take effect April 5, 2005. For all other purposes, 
including the transfer of duties and authority 
over probate matters to the circuit court clerk, 
the act shall take effect on July 1, 2005. 

For table of U.S. decennial populations of 
Tennessee counties, see Volume 13 and its 
supplement. 


Cross-References. 
Transfer of probate jurisdiction to chancery 
court, §§ 16-16-201, 16-16-202. 


Textbooks. 
Tennessee Jurisprudence, 11 Tenn. Juris., 
Equity, § 21. 


NOTES TO DECISIONS 


Analysis 


1. Confirmation of Report of Sale — Effect on 
Court’s Power. 

2. Court’s Power before Confirmation of Report 
of Sale. 

3. Purchase Money Notes — Judgment On. 

4. Motion Judgment against Representative of 
Deceased Clerk. 

5. Will Authorizing Sale by Executor. 


1. Confirmation of Report of Sale — Effect 
on Court’s Power. 

County court cannot set aside sale or grant 
purchaser other relief after confirmation of re- 
port of sale, and if, thereafter, any matter of 
equity should arise or exist, entitling the pur- 
chaser to relief, resort must be had to the 
chancery court. Young v. Shumate, 35 Tenn. 
369, 1855 Tenn. LEXIS 73 (1855); Bond v. Clay, 
39 Tenn. 379, 1859 Tenn. LEXIS 230 (Tenn. 
Apr. 1859); Young v. Thompson, 42 Tenn. 596, 
1865 Tenn. LEXIS 105 (1865). 


2. Court’s Power before Confirmation of 
Report of Sale. 
Before the confirmation of the report of sale, 
the county court may set it aside. Young v. 
Thompson, 42 Tenn. 596, 1865 Tenn. LEXIS 


105 (1865); Porter v. Woodard, 44 Tenn. 598, 
1867 Tenn. LEXIS 76 (1867). 


3. Purchase Money Notes — Judgment 
On. 

County court may render judgment on pur- 
chase money notes given for the purchase of 
land sold under its decrees, and this may be 
done upon motion and without notice, but, this 
being a summary proceeding, “every fact which 
is necessary to give the court jurisdiction and to 
authorize the judgment must be set out in the 
judgment as having been made to appear.” 
Rucker v. Moore, 48 Tenn. 726, 1870 Tenn. 
LEXIS 139 (1870). 


4, Motion Judgment against Representa- 
tive of Deceased Clerk. 

No motion judgment against representative 
of deceased clerk can be rendered in favor of 
beneficiaries of a fund in the deceased clerk’s 
hands, in a suit pending in the court. Prowell v. 
Fowlkes, 64 Tenn. 649, 1875 Tenn. LEXIS 148 
(1875). 


5. Will Authorizing Sale by Executor. 
County court has no jurisdiction to sell lands 
for division among legatees where the will 
empowered the executor to make sale and di- 
vide the proceeds among such legatees. The 
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chancery court has such jurisdiction. Cross v. 
Bloomer, 65 Tenn. 74, 1873 Tenn. LEXIS 304 


(1873); Barton v. Cannon, 66 Tenn. 398, 1874 
Tenn. LEXIS 152 (1874). 


16-16-1112. Enforcement of small liens. 


(a) Jurisdiction is conferred upon the county court to enforce vendors’ liens 
and foreclose mortgages upon all sums under fifty dollars ($50.00), and also to 
enforce all liens on all sums under fifty dollars ($50.00) in such cases as the 
chancery court alone would have jurisdiction if the amount were more than 
fifty dollars ($50.00). The rules of practice and pleading in use in the chancery 
court on sums above fifty dollars ($50.00) shall be adopted or followed. 

(b) Subsection (a) shall only apply in counties having a population, accord- 
ing to the 2000 federal census or any subsequent federal census, of: 


not less than 


not more than 


12,800 12,900 
27,100 27,200 
43,100 43,200 
62,300 62,400 
182,000 182,100 


(c) In counties having a population of not less than thirty-nine thousand 
fifty (39,050) nor more than thirty-nine thousand one hundred fifty (39,150), 
according to the 2000 federal census of population or any subsequent federal 
census, the circuit court clerk, who also serves as the general sessions court 
clerk, shall serve as the clerk of the court with probate jurisdiction in any such 


counties. 


History. 

Acts 1887, ch. 141, §§ 1, 2; 1889, ch. 30, § 1; 
Shan., §§ 6035, 6036; mod. Code 1982, 
§§ 10232, 102338; T.C.A. (orig. ed.), § 16-714; 
Acts 2003, ch. 310, §§ 1, 6-10; 2005, ch. 24, 
Som nent 


Compiler’s Notes. 

Acts 20038, ch. 310, § 8, effective July 21, 
20038, provided that subsection (a) shall only 
apply in counties having a population of not 
less than thirty-nine thousand fifty (39,050) nor 
more than thirty-nine thousand one hundred 
fifty (39,150), according to the 2000 federal 
census or any subsequent federal census. Acts 
2005, ch. 24, § 1 deleted Acts 20038, ch. 310, 
§ 8, effective April 5, 2005. 

Acts 2008, ch. 310, § 9, effective July 21, 
2003, provided, in part, that, in any county 
with a population of not less that twelve thou- 
sand eight hundred (12,800) nor more than 
twelve thousand nine hundred (12,900) accord- 
ing to the 2000 federal census or any subse- 
quent federal census, the clerk who is serving 


as clerk of the court with probate jurisdiction 
on June 30, 2003, shall continue to serve as the 
clerk of the court with probate jurisdiction after 
the effective date of this act. 

Acts 2005, ch. 24, § 1 provided that Acts 
2008, ch. 310, § 8 is amended by deleting that 
section in its entirety. 

Acts 2005, ch. 24, § 3 provided that, for the 
purpose of transferring records, files and other 
documents relating to probate matters in coun- 
ties having a population of not less than thirty- 
nine thousand fifty (39,050) nor more than 
thirty-nine thousand one hundred fifty 
(39,150), according to the 2000 federal census of 
population or any subsequent federal census, 
from the office of the county court clerk to the 
office of the circuit court clerk, the act shall 
take effect April 5, 2005. For all other purposes, 
including the transfer of duties and authority 
over probate matters to the circuit court clerk, 
the act shall take effect on July 1, 2005. 

For table of U.S. decennial populations of 
Tennessee counties, see Volume 13 and its 
supplement. 
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NOTES TO DECISIONS 


Analysis 


1. Consent of Parties. 
2. Deed of Trust over Fifty Dollars. 


1. Consent of Parties. 

Jurisdiction in excess of that conferred by 
statute could not be conferred by consent of the 
parties. Reynolds v. Hamilton, 18 Tenn. App. 
380, 77 S.W.2d 986, 1934 Tenn. App. LEXIS 40 
(Tenn. Ct. App. 1934). 


16-16-113. Writs of possession. 


2. Deed of Trust over Fifty Dollars. 

The county court had no jurisdiction to en- 
force a deed of trust for over $50.00, even where 
the lien on the land had been released and the 
litigation involved a fund paid into court. Reyn- 
olds v. Hamilton, 18 Tenn. App. 380, 77 S.W.2d 
986, 1934 Tenn. App. LEXIS 40 (Tenn. Ct. App. 
1934). 


(a) The county court shall have the same power to issue writs of possession 
to put the purchaser in possession in all cases that the chancery court has and 


shall be governed by the same rules. 


(b) Subsection (a) shall only apply in counties having a population, accord- 
ing to the 2000 federal census or any subsequent federal census, of: 


not less than 
12,800 
27,100 
43,100 
62,300 
182,000 


not more than 
12,900 

27,200 

43,200 

62,400 
182,100 


(c) In counties having a population of not less than thirty-nine thousand 
fifty (39,050) nor more than thirty-nine thousand one hundred fifty (39,150), 
according to the 2000 federal census of population or any subsequent federal 
census, the circuit court clerk, who also serves as the general sessions court 
clerk, shall serve as the clerk of the court with probate jurisdiction in any such 


counties. 


History. 

Acts 1887, ch. 141, § 3; Shan., § 6037; Code 
1932, § 10234; T.C.A. (orig. ed.), § 16-715; Acts 
2003, ch. 310, §§ 1, 6-10; 2005, ch. 24, §§ 1, 2. 


Compiler’s Notes. 

Acts 2003, ch. 310, § 8, effective July 21, 
2003, provided that subsection (a) shall only 
apply in counties having a population of not 
less than thirty-nine thousand fifty (39,050) nor 
more than thirty-nine thousand one hundred 
fifty (39,150), according to the 2000 federal 
census or any subsequent federal census. Acts 
2005, ch. 24, § 1 deleted Acts 2003, ch. 310, 
§ 8, effective April 5, 2005. 

Acts 2003, ch. 310, § 9, effective July 21, 
2003, provided, in part, that, in any county 
with a population of not less that twelve thou- 
sand eight hundred (12,800) nor more than 
twelve thousand nine hundred (12,900) accord- 
ing to the 2000 federal census or any subse- 
quent federal census, the clerk who is serving 


as clerk of the court with probate jurisdiction 
on June 30, 2003, shall continue to serve as the 
clerk of the court with probate jurisdiction after 
the effective date of this act. 

Acts 2005, ch. 24, § 1 provided that Acts 
2008, ch. 310, § 8 is amended by deleting that 
section in its entirety. 

Acts 2005, ch. 24, § 3 provided that, for the 
purpose of transferring records, files and other 
documents relating to probate matters in coun- 
ties having a population of not less than thirty- 
nine thousand fifty (39,050) nor more than 
thirty-nine thousand one _ hundred fifty 
(39,150), according to the 2000 federal census of 
population or any subsequent federal census, 
from the office of the county court clerk to the 
office of the circuit court clerk, the act shall 
take effect April 5, 2005. For all other purposes, 
including the transfer of duties and authority 
over probate matters to the circuit court clerk, 
the act shall take effect on July 1, 2005. 

For table of U.S. decennial populations of 
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Tennessee counties, see Volume 13 and its 
supplement. 


Textbooks. 
Tennessee Jurisprudence, 11 Tenn. Juris., 
Equity, § 21. 


16-16-114. Bastardy. 


(a) The court has also original jurisdiction over bastardy and bastards, and 
general supervision of bastards. 

(b) Subsection (a) shall only apply in counties having a population, accord- 
ing to the 2000 federal census or any subsequent federal census, of: 


not less than not more than 


12,800 12,900 
27,100 27,200 
43,100 43,200 
62,300 62,400 
182,000 182,100 


(c) In counties having a population of not less than thirty-nine thousand 
fifty (39,050) nor more than thirty-nine thousand one hundred fifty (39,150), 
according to the 2000 federal census of population or any subsequent federal 
census, the circuit court clerk, who also serves as the general sessions court 
clerk, shall serve as the clerk of the court with probate jurisdiction in any such 


counties. 


History. 

Code 1858, § 4208 (deriv. Acts 1741, ch. 14, 
§ 10); Shan., § 6040; Code 1932, § 10237; 
T.C.A. (orig. ed.), § 16-716; Acts 2008, ch. 310, 
§§ 1, 6-10; 2005, ch. 24, §§ 1, 2. 


Compiler’s Notes. 

Acts 20038, ch. 310, § 8, effective July 21, 
2008, provided that subsection (a) shall only 
apply in counties having a population of not 
less than thirty-nine thousand fifty (39,050) nor 
more than thirty-nine thousand one hundred 
fifty (39,150), according to the 2000 federal 
census or any subsequent federal census. Acts 
2005, ch. 24, § 1 deleted Acts 2003, ch. 310, 
§ 8, effective April 5, 2005. 

Acts 2008, ch. 310, § 9, effective July 21, 
2003, provided, in part, that, in any county 
with a population of not less that twelve thou- 
sand eight hundred (12,800) nor more than 
twelve thousand nine hundred (12,900) accord- 
ing to the 2000 federal census or any subse- 
quent federal census, the clerk who is serving 
as clerk of the court with probate jurisdiction 


on June 30, 2003, shall continue to serve as the 
clerk of the court with probate jurisdiction after 
the effective date of this act. 

Acts 2005, ch. 24, § 1 provided that Acts 
20038, ch. 310, § 8 is amended by deleting that 
section in its entirety. 

Acts 2005, ch. 24, § 3 provided that, for the 
purpose of transferring records, files and other 
documents relating to probate matters in coun- 
ties having a population of not less than thirty- 
nine thousand fifty (39,050) nor more than 
thirty-nine thousand one hundred fifty 
(39,150), according to the 2000 federal census of 
population or any subsequent federal census, 
from the office of the county court clerk to the 
office of the circuit court clerk, the act shall 
take effect April 5, 2005. For all other purposes, 
including the transfer of duties and authority 
over probate matters to the circuit court clerk, 
the act shall take effect on July 1, 2005. 

For table of U.S. decennial populations of 
Tennessee counties, see Volume 13 and its 
supplement. 


16-16-115. Powers to exercise concurrent jurisdiction. 


(a) The county court is, in cases of concurrent jurisdiction, vested with all 
the incidental powers belonging to or conferred by law upon the court with 
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which its jurisdiction is concurrent, for the purpose of exercising and effectu- 
ating such jurisdiction. 

(b) Subsection (a) shall only apply in counties having a population, accord- 


ing to the 2000 federal census or any subsequent federal census, of: 


not less than 


not more than 


12,800 12,900 
27,100 27,200 
43,100 43,200 
62,300 62,400 
182,000 182,100 


(c) In counties having a population of not less than thirty-nine thousand 
fifty (39,050) nor more than thirty-nine thousand one hundred fifty (39,150), 
according to the 2000 federal census of population or any subsequent federal 
census, the circuit court clerk, who also serves as the general sessions court 
clerk, shall serve as the clerk of the court with probate jurisdiction in any such 


counties. 


History. 

Code 1858, § 4204; Shan., § 6031; Code 
1932, § 10229; T.C.A. (orig. ed.), § 16-717; Acts 
2003, ch. 310, §§ 1, 6-10; 2005, ch. 24, §§ 1, 2. 


Compiler’s Notes. 

Acts 2003, ch. 310, § 8, effective July 21, 
2003, provided that subsection (a) shall only 
apply in counties having a population of not 
less than thirty-nine thousand fifty (39,050) nor 
more than thirty-nine thousand one hundred 
fifty (39,150), according to the 2000 federal 
census or any subsequent federal census. Acts 
2005, ch. 24, § 1 deleted Acts 2003, ch. 310, 
§ 8, effective April 5, 2005. 

Acts 2003, ch. 310, § 9, effective July 21, 
2003, provided, in part, that, in any county 
with a population of not less that twelve thou- 
sand eight hundred (12,800) nor more than 
twelve thousand nine hundred (12,900) accord- 
ing to the 2000 federal census or any subse- 
quent federal census, the clerk who is serving 
as clerk of the court with probate jurisdiction 
on June 30, 2003, shall continue to serve as the 
clerk of the court with probate jurisdiction after 
the effective date of this act. 

Acts 2005, ch. 24, § 1 provided that Acts 


2008, ch. 310, § 8 is amended by deleting that 
section in its entirety. 

Acts 2005, ch. 24, § 3 provided that, for the 
purpose of transferring records, files and other 
documents relating to probate matters in coun- 
ties having a population of not less than thirty- 
nine thousand fifty (39,050) nor more than 
thirty-nine thousand one hundred fifty 
(39,150), according to the 2000 federal census of 
population or any subsequent federal census, 
from the office of the county court clerk to the 
office of the circuit court clerk, the act shall 
take effect April 5, 2005. For all other purposes, 
including the transfer of duties and authority 
over probate matters to the circuit court clerk, 
the act shall take effect on July 1, 2005. 

For table of U.S. decennial populations of 
Tennessee counties, see Volume 13 and its 
supplement. 


Textbooks. 
Tennessee Jurisprudence, 11 Tenn. Juris., 
Equity, §§ 2, 21; 20 Tenn. Juris., Partition, § 7. 


Law Reviews. 

The Tennessee Court System — The County 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 419. 


NOTES TO DECISIONS 


Analysis 


1. Consent to Jurisdiction — Effect. 

2. Incidental Powers Conferred. 

3. Homestead and Dower. 

4, Determining Disputed Land Titles. 

5. Persons and Estates of Persons of Unsound 
Mind. 

6. Trustees. 


7. Condemnation Proceedings. 


1. Consent to Jurisdiction — Effect. 

Jurisdiction is not conferrable by consent. 
Dean v. Snelling, 49 Tenn. 484, 1871 Tenn. 
LEXIS 35 (1871). 


2. Incidental Powers Conferred. 
There are conferred the powers possessed by 


267 


a court of equity incident to effectuating the 
jurisdiction. Somerville v. Somerville, 52 Tenn. 
160, 1871 Tenn. LEXIS 246 (1871). 


3. Homestead and Dower. 

The county court has, in a proceeding by a 
widow seeking assignment of homestead and 
dower, jurisdiction to deny her relief upon the 
production of her uncontested deed relinquish- 
ing her right to the heirs. Tucker v. Tucker, 100 
Tenn. 310, 45 S.W. 344, 1897 Tenn. LEXIS 118 
(1898). 


4, Determining Disputed Land Titles. 

The county court has no jurisdiction to deter- 
mine disputed land titles, not even as an inci- 
dent to the exercise of its undoubted jurisdic- 
tion to sell a decedent’s lands for the payment 
of debts. This section does not confer such 
jurisdiction, and it cannot be conferred by an- 
swering and submitting to same. Walsh v. 
Crook, 91 Tenn. 388, 19 S.W. 19, 1892 Tenn. 
LEXIS 2 (1892); Tucker v. Tucker, 100 Tenn. 
310, 45 S.W. 344, 1897 Tenn. LEXIS 118 (1898). 

The county court must determine the ques- 
tion of conflicting titles, whenever the heirs or 
any one else may intervene and set up claims to 
the lands sought to be sold, and the court may 
decree any lands to be sold that shall appear 
from the record to have belonged to the dece- 
dent, and the purchaser at such sale will ac- 
quire such title, and such only, as belonged to 
the decedent, for such determination will not 
operate as res judicata in any subsequent ac- 
tion between the purchaser and one claiming 
adversely to the title of the decedent. Such 
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adverse claimant may resist the title of the 
purchaser under such decree when sued, or 
may prefer a bill to have such purchaser’s title 
canceled and removed as a cloud. Walsh v. 
Crook, 91 Tenn. 388, 19 S.W. 19, 1892 Tenn. 
LEXIS 2 (1892). 


5. Persons and Estates of Persons of Un- 
sound Mind. 

County court has concurrent jurisdiction 
with chancery court over person and estate of 
person of unsound mind. Union Planters’ Nat’! 
Bank & Trust Co. v. Bornds, 168 Tenn. 289, 77 
S.W.2d 645, 1934 Tenn. LEXIS 55 (1935). 


6. Trustees. 

The jurisdiction of the county court may be 
limited to special cases of resignation, removal, 
and appointment of trustees and settlement of 
accounts of the outgoing trustees and, to that 
extent, be concurrent with the same jurisdic- 
tion in the circuit and chancery court. Leach v. 
Cowan, 125 Tenn. 182, 140 S.W. 1070, 1911 
Tenn. LEXIS 18 (1911). 


7. Condemnation Proceedings. 

Under this section, § 16-10-205 (repealed) 
relating to extension of terms of court was 
applicable to the county court as well as the 
circuit court in condemnation proceedings for 
school purposes under §§ 49-801 — 49-817 
(now §§ 49-6-2001 — 49-6-2007, 49-1-304, and 
49-50-401) where the action could have been 
brought in either court. Ragland v. Davidson 
County Board of Education, 203 Tenn. 317, 312 
S.W.2d 855, 1958 Tenn. LEXIS 306 (1958). 


(a) The county clerk shall be the clerk of the court held by the county judge. 
(b) Subsection (a) shall only apply in counties having a population, accord- 
ing to the 2000 federal census or any subsequent federal census, of: 


not less than 
12,800 
27,100 
43,100 
62,300 
182,000 


not more than 
12,900 

27,200 

43,200 

62,400 
182,100 


(c) In counties having a population of not less than thirty-nine thousand 
fifty (39,050) nor more than thirty-nine thousand one hundred fifty (39,150), 
according to the 2000 federal census of population or any subsequent federal 
census, the circuit court clerk, who also serves as the general sessions court 
clerk, shall serve as the clerk of the court with probate jurisdiction in any such 
counties. 
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History. 

Code 1858, § 4199 (deriv. Acts 1855-1856, ch. 
253, § 7); Shan., § 6025; Code 1932, § 10223; 
T.C.A. (orig. ed.), § 16-718; Acts 2003, ch. 310, 
§§ 1, 6-10; 2005, ch. 24, §§ 1, 2. 


Compiler’s Notes. 

Acts 2008, ch. 310, § 8, effective July 21, 
2003, provided that subsection (a) shall only 
apply in counties having a population of not 
less than thirty-nine thousand fifty (39,050) nor 
more than thirty-nine thousand one hundred 
fifty (39,150), according to the 2000 federal 
census or any subsequent federal census. Acts 
2005, ch. 24, § 1 deleted Acts 2003, ch. 310, 
§ 8, effective April 5, 2005. 

Acts 2003, ch. 310, § 9, effective July 21, 
2008, provided, in part, that, in any county 
with a population of not less that twelve thou- 
sand eight hundred (12,800) nor more than 
twelve thousand nine hundred (12,900) accord- 
ing to the 2000 federal census or any subse- 
quent federal census, the clerk who is serving 
as clerk of the court with probate jurisdiction 
on June 30, 2003, shall continue to serve as the 
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clerk of the court with probate jurisdiction after 
the effective date of this act. 

Acts 2005, ch. 24, § 1 provided that Acts 
2003, ch. 310, § 8 is amended by deleting that 
section in its entirety. 

Acts 2005, ch. 24, § 3 provided that, for the 
purpose of transferring records, files and other 
documents relating to probate matters in coun- 
ties having a population of not less than thirty- 
nine thousand fifty (39,050) nor more than 
thirty-nine thousand one hundred fifty 
(39,150), according to the 2000 federal census of 
population or any subsequent federal census, 
from the office of the county court clerk to the 
office of the circuit court clerk, the act shall 
take effect April 5, 2005. For all other purposes, 
including the transfer of duties and authority 
over probate matters to the circuit court clerk, 
the act shall take effect on July 1, 2005. 

For table of U.S. decennial populations of 
Tennessee counties, see Volume 13 and its 
supplement. 


Cross-References. 
Duties of county clerk, title 18, ch. 6. 


16-16-117. Procedure in exercising concurrent jurisdiction. 


(a) The mode of procedure in the county court, where the jurisdiction is 
concurrent either with the circuit or chancery court, shall be as near as may be, 
according to the rules laid down for the conduct of similar business in those 


courts. 


(b) Subsection (a) shall only apply in counties having a population, accord- 
ing to the 2000 federal census or any subsequent federal census, of: 


not less than 
12,800 
spall AO) 
43,100 
62,300 
182,000 


not more than 
12,900 

27,200 

43,200 

62,400 
182,100 


(c) In counties having a population of not less than thirty-nine thousand 
fifty (39,050) nor more than thirty-nine thousand one hundred fifty (39,150), 
according to the 2000 federal census of population or any subsequent federal 
census, the circuit court clerk, who also serves as the general sessions court 
clerk, shall serve as the clerk of the court with probate jurisdiction in any such 


counties. 


History. 

Code 1858, § 4196; Shan., § 6021; Code 
1932, § 10220; T.C.A. (orig. ed.), § 16-719; Acts 
2003, ch. 310, §§ 1, 6-10; 2005, ch. 24, §§ 1, 2. 


Compiler’s Notes. 
Acts 2008, ch. 310, § 8, effective July 21, 
2003, provided that subsection (a) shall only 


apply in counties having a population of not 
less than thirty-nine thousand fifty (39,050) nor 
more than thirty-nine thousand one hundred 
fifty (39,150), according to the 2000 federal 
census or any subsequent federal census. Acts 
2005, ch. 24, § 1 deleted Acts 2008, ch. 310, 
§ 8, effective April 5, 2005. 

Acts 2008, ch. 310, § 9, effective July 21, 
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2003, provided, in part, that, in any county 
with a population of not less that twelve thou- 
sand eight hundred (12,800) nor more than 
twelve thousand nine hundred (12,900) accord- 
ing to the 2000 federal census or any subse- 
quent federal census, the clerk who is serving 
as clerk of the court with probate jurisdiction 
on June 30, 2003, shall continue to serve as the 
clerk of the court with probate jurisdiction after 
the effective date of this act. 

Acts 2005, ch. 24, § 1 provided that Acts 
20038, ch. 310, § 8 is amended by deleting that 
section in its entirety. 

Acts 2005, ch. 24, § 3 provided that, for the 
purpose of transferring records, files and other 
documents relating to probate matters in coun- 
ties having a population of not less than thirty- 
nine thousand fifty (39,050) nor more than 
thirty-nine thousand one hundred fifty 
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(39,150), according to the 2000 federal census of 
population or any subsequent federal census, 
from the office of the county court clerk to the 
office of the circuit court clerk, the act shall 
take effect April 5, 2005. For all other purposes, 
including the transfer of duties and authority 
over probate matters to the circuit court clerk, 
the act shall take effect on July 1, 2005. 

For table of U.S. decennial populations of 
Tennessee counties, see Volume 13 and its 
supplement. 


Textbooks. 
Tennessee Jurisprudence, 11 Tenn. Juris., 
Equity, §§ 2, 21. 


Law Reviews. 

The Tennessee Court System — The County 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 419. 


NOTES TO DECISIONS 


Analysis 


1. Condemnation Proceedings. 
2. Concurrent Jurisdiction. 


1. Condemnation Proceedings. 

Mere fact that in condemnation proceedings 
by county school board commenced in county 
court under §§ 49-801 — 49-804 (now § 49-6- 
2001) there was an appeal to the circuit court 
would not prevent jurisdiction from being con- 
current where it was conceded that the action 
could have been commenced in either court. 


16-16-118. Return of process. 


Ragland v. Davidson County Board of Educa- 
tion, 203 Tenn. 317, 312 S.W.2d 855, 1958 Tenn. 
LEXIS 306 (1958). 


2. Concurrent Jurisdiction. 

Concurrent jurisdiction is that which may be 
exercised at the same time over the same 
subject matter in the same county wherein 
litigants may in the first instance resort to 
either court indifferently. Ragland v. Davidson 
County Board of Education, 203 Tenn. 317, 312 
S.W.2d 855, 1958 Tenn. LEXIS 306 (1958). 


(a) Unless otherwise ordered by the court, all process shall be returnable to 
the first Monday coming five (5) days after the service of such process. 

(b) Subsection (a) shall only apply in counties having a population, accord- 
ing to the 2000 federal census or any subsequent federal census, of: 


not less than 
12,800 
27,100 
43,100 
62,300 
182,000 


not more than 
12,900 

27,200 

43,200 

62,400 
182,100 


(c) In counties having a population of not less than thirty-nine thousand 
fifty (39,050) nor more than thirty-nine thousand one hundred fifty (39,150), 
according to the 2000 federal census of population or any subsequent federal 
census, the circuit court clerk, who also serves as the general sessions court 
clerk, shall serve as the clerk of the court with probate jurisdiction in any such 
counties. 


16-16-119 


History. 

Acts 1911, ch. 3, § 2; Shan., § 6006a2; Code 
1932, § 10206; T.C.A. (orig. ed.), § 16-720; Acts 
2008, ch. 310, §§ 1, 6-10; 2005, ch. 24, §§ 1, 2. 


Compiler’s Notes. 

Acts 2003, ch. 310, § 8, effective July 21, 
2003, provided that subsection (a) shall only 
apply in counties having a population of not 
less than thirty-nine thousand fifty (39,050) nor 
more than thirty-nine thousand one hundred 
fifty (39,150), according to the 2000 federal 
census or any subsequent federal census. Acts 
2005, ch. 24, § 1 deleted Acts 2003, ch. 310, 
§ 8, effective April 5, 2005. 

Acts 2003, ch. 310, § 9, effective July 21, 
2008, provided, in part, that, in any county 
with a population of not less that twelve thou- 
sand eight hundred (12,800) nor more than 
twelve thousand nine hundred (12,900) accord- 
ing to the 2000 federal census or any subse- 
quent federal census, the clerk who is serving 
as clerk of the court with probate jurisdiction 
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on June 30, 2003, shall continue to serve as the 
clerk of the court with probate jurisdiction after 
the effective date of this act. 

Acts 2005, ch. 24, § 1 provided that Acts 
20038, ch. 310, § 8 is amended by deleting that 
section in its entirety. 

Acts 2005, ch. 24, § 3 provided that, for the 
purpose of transferring records, files and other 
documents relating to probate matters in coun- 
ties having a population of not less than thirty- 
nine thousand fifty (39,050) nor more than 
thirty-nine thousand one hundred fifty 
(39,150), according to the 2000 federal census of 
population or any subsequent federal census, 
from the office of the county court clerk to the 
office of the circuit court clerk, the act shall 
take effect April 5, 2005. For all other purposes, 
including the transfer of duties and authority 
over probate matters to the circuit court clerk, 
the act shall take effect on July 1, 2005. 

For table of U.S. decennial populations of 
Tennessee counties, see Volume 13 and its 
supplement. 


NOTES TO DECISIONS 


1. Notice of Hearing in Pending Case. 
Where the county court rendered judgment 
condemning land but reserved the question of 
damages, and where subsequently the land- 
owners petitioned for damages, such petition 
was merely a continuation of the condemnation 
action and notice of such petition was not a 


leading process, but was similar to notice of the 
date set for trial, so that reasonable notice was 
all that was required. Department of Highways 
& Public Works v. Gamble, 18 Tenn. App. 95, 73 
S.W.2d 175, 1934 Tenn. App. LEXIS 16 (Tenn. 
Ct. App. 1934). 


16-16-119. Reference of questions of fact to clerk — Designation as 
probate master. 


(a) In the exercise of the jurisdiction conferred by § 16-16-107, by title 33, or 
by [former] title 34, chapter 10, the county judge may, in the county judge’s 
discretion, by general or special orders of reference, refer questions of fact to 
the county clerk, for taking of proof, either by depositions or by oral testimony, 
and making findings of fact with respect to the depositions or oral testimony. 
The county clerk or a deputy named by the county clerk may be designated as 
probate master and in that capacity shall have all the powers of a clerk and 
master in chancery. 

(b) Subsection (a) shall only apply in counties having a population, accord- 
ing to the 2000 federal census or any subsequent federal census, of: 


not less than not more than 


12,800 12,900 
27,100 27,200 
43,100 43,200 
62,300 62,400 
182,000 182,100 


(c) In counties having a population of not less than thirty-nine thousand 
fifty (39,050) nor more than thirty-nine thousand one hundred fifty (39,150), 
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according to the 2000 federal census of population or any subsequent federal 
census, the circuit court clerk, who also serves as the general sessions court 
clerk, shall serve as the clerk of the court with probate jurisdiction in any such 


counties. 


History. 

Acts 1955, ch. 146, § 1; impl. am. Acts 1978, 
ch. 934, §§ 22, 36; modified; T.C.A., § 16-721; 
Acts 2008, ch. 310, §§ 1, 6-10; 2005, ch. 24, 
Reidy. 2 


Compiler’s Notes. 

Acts 2003, ch. 310, § 8, effective July 21, 
2003, provided that subsection (a) shall only 
apply in counties having a population of not 
less than thirty-nine thousand fifty (39,050) nor 
more than thirty-nine thousand one hundred 
fifty (39,150), according to the 2000 federal 
census or any subsequent federal census. Acts 
2005, ch. 24, § 1 deleted Acts 2003, ch. 310, 
§ 8, effective April 5, 2005. 

Acts 2008, ch. 310, § 9, effective July 21, 
2003, provided, in part, that, in any county 
with a population of not less that twelve thou- 
sand eight hundred (12,800) nor more than 
twelve thousand nine hundred (12,900) accord- 
ing to the 2000 federal census or any subse- 
quent federal census, the clerk who is serving 
as clerk of the court with probate jurisdiction 
on June 30, 2008, shall continue to serve as the 
clerk of the court with probate jurisdiction after 
the effective date of this act. 

Acts 2005, ch. 24, § 1 provided that Acts 
2003, ch. 310, § 8 is amended by deleting that 
section in its entirety. 


Acts 2005, ch. 24, § 3 provided that, for the 
purpose of transferring records, files and other 
documents relating to probate matters in coun- 
ties having a population of not less than thirty- 
nine thousand fifty (39,050) nor more than 
thirty-nine thousand one hundred fifty 
(39,150), according to the 2000 federal census of 
population or any subsequent federal census, 
from the office of the county court clerk to the 
office of the circuit court clerk, the act shall 
take effect April 5, 2005. For all other purposes, 
including the transfer of duties and authority 
over probate matters to the circuit court clerk, 
the act shall take effect on July 1, 2005. 

Former title 34, chapter 10, referred to in (a), 
covered conservators for estates of incompe- 
tents. For new law concerning guardianship 
and conservatorship, see chapters 1-3 of this 
title. 

For table of U.S. decennial populations of 
Tennessee counties, see Volume 13 and its 
supplement. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 837. 


Law Reviews. 

The Tennessee Court System — Probate 
Courts (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 461. 


16-16-120. Information to be collected and reported to the federal 
bureau of investigation-NICS index and the department of 
safety by those county and probate courts in which com- 
mitments to a mental institution are ordered. 


(a) As used in this section: 


(1) “Adjudication as a mental defective or adjudicated as a mental 


defective” means: 


(A) Adetermination by a court in this state that a person, as a result of 
marked subnormal intelligence, mental illness, incompetency, condition or 


disease: 


(i) Is a danger to such person or to others; or 
(ii) Lacks the ability to contract or manage such person’s own affairs 


due to mental defect; 


(B) A finding of insanity by a court in a criminal proceeding; or 
(C) A finding that a person is incompetent to stand trial or is found not 
guilty by reason of insanity pursuant to §§ 50a and 72b of the Uniform 
Code of Military Justice (10 U.S.C. §§ 850a, 876b); 
(2) “Judicial commitment to a mental institution” means a judicially 
ordered involuntary admission to a private or state hospital or treatment 
resource in proceedings conducted pursuant to title 33, chapter 6 or 7; 
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(3) “Mental institution” means a mental health facility, mental hospital, 
sanitarium, psychiatric facility and any other facility that provides diagno- 
ses by a licensed professional of mental retardation or mental illness, 
including, but not limited to, a psychiatric ward in a general hospital; 

(4) “Treatment resource” means any public or private facility, service or 
program providing treatment or rehabilitation services for mental illness or 
serious emotional disturbance, including, but not limited to, detoxification 
centers, hospitals, community mental health centers, clinics or programs, 
halfway houses and rehabilitation centers. 

(b) Those county or probate courts wherein commitments to a mental 
institution are ordered pursuant to title 33, chapter 6 or 7 or persons are 
adjudicated as a mental defective shall enter a standing and continuing order 
instructing the clerk to collect and report as soon as practicable, but no later 
than the third business day following the date of such an order or adjudication, 
information described in subsection (c) regarding individuals who have been 
adjudicated as a mental defective or judicially committed to a mental institu- 
tion for the purposes of complying with the NICS Improvement Amendments 
Act of 2007, P.L. 110-180. 

(c) The following information shall be collected and reported to the federal 
bureau of investigation-NICS Index and the department of safety, pursuant to 
subsection (b): 

(1) Complete name and all aliases of the individual judicially committed 
or adjudicated as a mental defective, including, but not limited to, any 
names that the individual may have had or currently has by reason of 
marriage or otherwise; 

(2) Case or docket number of the judicial commitment or the adjudication 
as a mental defective; 

(3) Date judicial commitment ordered or adjudication as a mental defec- 
tive was made; 

(4) Private or state hospital or treatment resource to which the individual 
was judicially committed; and 

(5) Date of birth of the individual judicially committed or adjudicated as 
a mental defective, if such information has been provided to the clerk. 

(d) The information in subdivisions (c)(1)-(5), the confidentiality of which is 
protected by other statutes or regulations, shall be maintained as confidential 
and not subject to public inspection pursuant to such statutes or regulations, 
except for such use as may be necessary in the conduct of any proceedings 
pursuant to §§ 39-17-1316, 39-17-1353 and 39-17-1354. 


History. Cross-References. 
Acts 2009, ch. 578, § 4; 2013, ch. 300, § 6. Confidentiality of public records, § 10-7-504. 


16-16-121. Relief from firearm disabilities imposed on persons adjudi- 
cated as mental defective or judicially committed to men- 
tal institution. 


(a) A person who is subject to 18 U.S.C. § 922(d)(4) and (g)(4) because the 
person has been adjudicated as a mental defective or judicially committed to a 
mental institution, as defined in § 16-16-120, may petition the county or 
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probate court that entered the judicial commitment or adjudication order for 
relief from the firearm disabilities imposed by the adjudication or judicial 
commitment; provided, that the person may not petition the court until three 
(3) years from the date of release from commitment or the date of the 
adjudication order, whichever is later. 

(b) A copy of the petition for relief shall also be served on the district 
attorney general of the judicial district in which the original judicial commit- 
ment or adjudication occurred. The district attorney general may appear, 
support, object to, or present evidence relevant to the relief sought by the 
petitioner. 

(c) The court shall receive and consider evidence in an open proceeding, 
including evidence offered by the petitioner, concerning: 

(1) The circumstances that led to the imposition of the firearms disability 

under 18 U.S.C. § 922(d)(4) and (g)(4); 

(2) The petitioner’s mental health records; 

(3) The petitioner’s criminal history; 

(4) The petitioner’s reputation; and > 

(5) Changes in the petitioner’s condition or circumstances relevant to the 
relief sought. 

(d) The court shall grant the petition for relief if it finds by a preponderance 
of the evidence and enters into the record the following: 

(1) The petitioner is no longer likely to act in a manner that is dangerous 
to public safety; and 
(2) Granting the relief would not be contrary to the public interest. 

(e) A record of the proceedings, to be provided by the petitioner, shall be 
made by a certified court reporter or by court-approved electronic means. 

(f) The petitioner may appeal a final order denying the requested relief, and 
the review on appeal, if granted, shall be de novo. 

(g) A person may file a petition for relief under this section no more than 
once every two (2) years. 

(h) Relief from a firearm disability granted under this section has no effect 
on the loss of civil rights, including firearm rights, for any reason other than 
the particular adjudication as a mental defective or judicial commitment to a 
mental institution from which relief is granted. 

(i) When the court issues an order granting a petition of relief under 
subsection (d), the court clerk shall, as soon as practicable but no later than 
thirty (30) days after issuance, forward a copy of the order to the Tennessee 
bureau of investigation (TBI). The TBI, upon receipt of the order, shall: 

(1) Immediately forward a copy of the order to the department of safety; 

(2) Update the National Instant Criminal Background Check System 
database and transmit the corrected records to the federal bureau of 
investigation; and 

(3) Remove and destroy all records relating to the petition for relief from 
any database over which the TBI exercises control. 

(j) The TBI and the department of safety shall not use or permit the use of 
the records or information obtained or retained pursuant to this section for any 
purpose not specified in this section. 
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History. 
Acts 2015, ch. 459, § 4. 
PART 2 
TRANSFER OF PROBATE JURISDICTION TO 
CHANCERY COURT 


16-16-201. Probate jurisdiction and administration of estates in chan- 
cery court. 


(a) In all counties where not otherwise specifically provided by public, 
private, special or local acts, all jurisdiction relating to the probate of wills and 
the administration of estates of every nature, including the estates of dece- 
dents and of wards under guardianships or conservatorships and related 
matters previously vested in the county court, the county judge or county chair, 
is vested in the chancery court of the respective counties. The chancery court 
in such counties shall have exclusive jurisdiction over the probate of wills and 
the administration of estates of every nature, including the estates of dece- 
dents and of wards under guardianships or conservatorships, and all matters 
relating thereto, previously vested in the county court. 

(b) The clerk and master in such counties shall be authorized and empow- 
ered to grant letters of administration and letters testamentary, letters of 
guardianship and letters of conservatorship, appoint administrators and 
executors, appoint guardians and conservators, receive and adjudicate all 
claims, probate wills in common form, determine allowances to the surviving 
spouse and family of the deceased, preside over the assignment of homestead, 
preside over proceedings for the elective share, take and state all accounts and 
settlements, subject to the approval of the chancellor, direct and approve final 
distributions, and hear and determine all probate matters whether enumer- 
ated or not in this subsection (b). The chancellor shall hear all probates in 
solemn form and may hear such other probate matters as the chancellor may 
deem proper. All accounts, settlements and final orders of distribution shall be 
made subject to the approval of the chancellor. All action taken by the clerk and 
master shall be subject to review by the chancellor by simple motion, petition 
or the filing of exceptions as may be appropriate. 

(c) The court of appeals shall have jurisdiction of appeals from the decisions 
of the chancery court in such probate matters. 

(d) Notwithstanding any private act to the contrary, effective July 1, 2014, 
in counties having a population of not less than forty-one thousand (41,000) 
nor more than forty-one thousand one hundred (41,100), according to the 2010 
federal census or any subsequent federal census, all jurisdiction relating to the 
probate of wills and the administration of estates of every nature, including the 
estates of decedents and of wards under guardianships or conservatorships 
and related matters presently in the court of general sessions shall be 
transferred to chancery court. On such date, the chancellor shall assume all 
duties and responsibilities with respect to the administration of estates, 
guardian appointments and other probate matters. All probate files, records 
and other documents maintained in the general sessions or circuit court in 
such counties shall be transferred to the custody of the clerk and master. 
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History. 

Acts 1980, ch. 875, § 1; T.C.A., § 16-1301; 
Acts 1982, ch. 858, § 1; 1985, ch. 140, § 3; 
2003, ch. 114, § 1; 2014, ch. 756, § 2. 


Compiler’s Notes. 

Acts 2003, ch. 114, § 2 provided that all 
records, files, papers and other documents, 
whether electronic or otherwise, relating to 
probate or the administration of estates in the 
possession of the county clerk of any county to 
which former subsection (d) applied prior to 
July 1, 2003, shall within thirty (30) days of 
July 1, 2003, be transferred to the clerk and 
master of any such county. 

Pursuant to Article III, Section 18 of the 
Constitution of Tennessee, Acts 2014, ch. 756 
took effect on April 21, 2014. 

For table of U.S. decennial populations of 
Tennessee counties, see Volume 13 and its 
supplement. 
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Cross-References. 

Duties of county clerk relating to administra- 
tion of estates, § 18-6-106. 

Powers of court after confirmation of sale of 
land, § 16-16-111. 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
§ 432. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), §§ 36, 
38, 42, 44, 45, 123, 338, 535, 555,572, 832, 837, 
852, 892, 896. 

Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 
peal and Error, §§ 16, 30, 63; 11 Tenn. Juris., 
Equity, §§ 30, 35; 12 Tenn. Juris., Executors 
and Administrators, §§ 6, 7, 12, 15, 54, 66, 71, 
78-108, 112; 16 Tenn. Juris., Judicial Sales, 
§ 5; 17 Tenn. Juris., Jurisdiction, §§ 23, 24; 25 
Tenn. Juris., Wills, §§ 45, 51, 59, 66. 


NOTES TO DECISIONS 


Analysis 


1. Dickson County. 
2. Jurisdiction. 
3. Authority of Clerk and Master. 


1. Dickson County. 

By Private Acts of 1982, ch. 267, § 2, the 
exclusive jurisdiction of probate matters in 
Dickson County was vested in the probate court 
of that county. In re Estate of Powers, 767 
S.W.2d 659, 1988 Tenn. App. LEXIS 756 (Tenn. 
Ct. App. 1988). 


2. Jurisdiction. 

The probate court of Blount County had 
plenary jurisdiction over an action to remove 
the executors of an estate and for damages, and 
had jurisdiction to empanel a jury. Thompson v. 
Young (In re Estate of Thompson), 952 S.W.2d 
429, 1997 Tenn. App. LEXIS 2 (Tenn. Ct. App. 
JaeyOR 

In an action in which a husband’s children 
from a prior marriage contended that a wife’s 
last will was invalid because it breached a 
contract in which the wife and the husband 
agreed to make mutual wills, the trial court 
had subject matter jurisdiction because T.C.A. 
§ 16-16-201(a) provided the court with subject 
matter jurisdiction to probate wills, T.C.A. 
§ 32-4-109 provided the court with jurisdiction 
to hear will contests, T.C.A. § 29-14-102 pro- 
vided the court with jurisdiction to hear de- 
claratory judgment actions, and T.C.A. §§ 16- 
11-101 and 16-11-102(a) provided the court 


with jurisdiction to hear actions for breach of 
oral or written contracts. In re Estate of Brown, 
402 S.W.3d 193, 2013 Tenn. LEXIS 308 (Tenn. 
Mar. 22, 2013). 

Circuit court lacked subject matter jurisdic- 
tion over the probate of a will where nothing in 
the appellate record indicated that a will con- 
test had been filed, and thus, subject matter 
jurisdiction was vested exclusively in probate 
court. Although a circuit court judge could sit 
by interchange in. the probate court, in the 
instant case the case had been transferred to 
circuit court based on the court orders and the 
circuit court’s actions. As a result, the circuit 
court’s orders and actions were invalid for lack 
of subject matter jurisdiction. In re Estate of 
Ellis, — S.W.3d —, 2020 Tenn. App. LEXIS 564 
(Tenn. Ct. App. Dec. 14, 2020). 


3. Authority of Clerk and Master. 

Appellate court rejected an argument by the 
daughters of a decedent that it erred by con- 
cluding that the trial court’s December 14, 
2001, order was the order that admitted the 
decedent’s will and first two codicils to probate 
in solemn form; the appellate court stated that, 
while a clerk and master of the chancery court 
had express statutory authority to grant letters 
testamentary, to appoint executors and execu- 
trices, and even to admit wills to probate in 
common form, he or she had no similar author- 
ity to admit a will to probate in solemn form. In 
re Estate of Boote, 198 S.W.3d 699, 2005 Tenn. 
App. LEXIS 804 (Tenn. Ct. App. 2005). 


16-16-202. Construction of former statutes. 


All sections of Tennessee Code Annotated conferring jurisdiction in probate 
and related matters in the county courts, the county judge or county chair 
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hereafter shall be construed to be applicable to the chancery court in those 
counties of the state to which this part applies and shall be deemed as 
amended accordingly. In all other counties the references are to the court 


having probate jurisdiction. 


Textbooks. 

Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 
peal and Error, § 63; 11 Tenn. Juris., Equity, 
§ 35; 25 Tenn. Juris., Wills, § 45. 


History. 
Acts 1980, ch. 875, § 2; T.C.A., § 16-1302; 
Acts 1998, ch. 241, § 26. 


Cross-References. 
Duties of county clerk relating to administra- 
tion of estates, § 18-6-106. 


CHAPTER 17 

CITY COURTS IN HOME RULE MUNICIPALITIES 
Section 
16-17-101. Establishment of city courts. 
16-17-102. Judges — Appointment and election. 
16-17-103. [Reserved.] 
16-17-104. Increase of divisions — Powers. 
16-17-1005. Costs — Limitation. 


16-17-101. Establishment of city courts. 


(a) In each home rule municipality that does not have a city court ordained 
and established by the general assembly, a city court is created to try violations 
of municipal ordinances. The governing body of the municipality may increase 
the number of divisions of the court created by this subsection (a). 

(b) The governing bodies of all home-rule municipalities may also decrease 
the number of divisions of city courts by ordinance, but no division shall be 
eliminated except when a term of a city court judge expires or when a vacancy 
in the office of city court judge exists. 


History. 

Acts 1972, ch. 778, § 1; T.C.A., § 16-1201; 
Acts 1994, ch: 712, § 1; 2003, ch. 113, § 2; 
2009, ch. 128, $41;)2019, ch: 420,811; 


Cross-References. 
Home rule, Tenn. Const., art. XI, § 9. 
Places where supreme court to hold court, 
Tenn. Const., art. VI, § 2. 


Textbooks. 
Tennessee Jurisprudence, 17 Tenn. Juris., 
Jurisdiction, § 26. 


Law Reviews. 

The Tennessee Court System — Municipal 
Courts (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 431. 


Attorney General Opinions. 

The term “general sessions court” cannot 
accurately refer to a city court, OAG 01-160, 
2001 Tenn. AG LEXIS 170 (10/25/01). 


NOTES TO DECISIONS 


Analysis 


. State Criminal Jurisdiction. 
. Legislative Intent. 
. “All Home Rule Municipalities.” 


mm CONDE 


. State Criminal Jurisdiction. 
The general assembly may confer state crimi- 
nal jurisdiction upon corporation courts if it 


sees fit to do so. Knoxville ex rel. Roach v. 
Dossett, 672 S.W.2d 193, 1984 Tenn. LEXIS 804 
(Tenn. 1984). 

This section and former § 16-17-103 (re- 
pealed) did not confer state criminal jurisdic- 
tion upon corporation courts in those munici- 
palities within counties whose jurisdiction was 
removed by §§ 40-4-121 — 40-4-124. Knoxville 


277 


ex rel. Roach v. Dossett, 672 S.W.2d 193, 1984 
Tenn. LEXIS 804 (Tenn. 1984). 

Municipal courts of the City of Knoxville did 
not have jurisdiction over state criminal of- 
fenses committed within the municipal bound- 
aries. Knoxville ex rel. Roach v. Dossett, 672 
S.W.2d 193, 1984 Tenn. LEXIS 804 (Tenn. 
1984). 


2. Legislative Intent. 
Sections 16-17-101 — 16-17-105 were not 


CITY COURTS IN HOME RULE MUNICIPALITIES 


16-17-104 


intended to repeal §§ 40-4-121 — 40-4-124. 
Knoxville ex rel. Roach v. Dossett, 672 S.W.2d 
193, 1984 Tenn. LEXIS 804 (Tenn. 1984). 


3. “All Home Rule Municipalities.” 

The phrase “all home rule municipalities” 
means all except those in §§ 40-4-121 — 40-4- 
124. Knoxville ex rel. Roach v. Dossett, 672 
S.W.2d 193, 1984 Tenn. LEXIS 804 (Tenn. 
1984). 


16-17-102. Judges — Appointment and election. 


The judge of the city court shall be appointed on the nomination of the mayor 
and concurred in by the city council or other legislative body, but the appointed 
judge shall serve only until the next general election, at which time a judge or 


judges will be elected. 


History. 
Acts 1972, ch. 778, § 2; modified; T.C.A., 
§ 16-1202; Acts 2009, ch. 128, § 2. 


Law Reviews. 

The Tennessee Court System — Municipal 
Courts (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 431. 


Attorney General Opinions. 

A former city judge was not entitled to salary 
or benefits, including payment by the city for 
COBRA coverage, after the successor assumed 
office where the judge was originally elected to 
a term that would have ended in April 2001, but 
the law mandating the election time for city 


judge was changed after the judge took office, 


and the judge’s successor took office on Septem- 
ber 1, 2000, OAG 01-006, 2001 Tenn. AG LEXIS 
8 (1/10/01). 

T.C.A. § 16-17-102 applies only to a court 
newly created under the authority of the sec- 
tion, but not to additional divisions added to an 
existing court under the section, OAG 01-153, 
2001 Tenn. AG LEXIS 161 (10/1/01). 

Assuming that current city judges were se- 
lected by a city commission, they were not 
appointed as required under the statute as the 
statute requires that interim city judges must 
be nominated by the mayor with the concur- 
rence of the city commission, OAG 01-153, 2001 
Tenn. AG LEXIS 161 (10/1/01). 


NOTES TO DECISIONS 


1. Legislative Intent. 
Sections 16-17-101 — 16-17-105 were not 
intended to repeal §§ 40-4-121 — 40-4-124. 


16-17-103. [Reserved.] 


Knoxville ex rel. Roach v. Dossett, 672 S.W.2d 
193, 1984 Tenn. LEXIS 804 (Tenn. 1984). 


16-17-104. Increase of divisions — Powers. 


In those home rule municipalities that have city courts and whose divisions 
have been increased by the legislative body, the new divisions have the same 
power as other divisions and are under the same direction and control as 
provided in this part and the municipality’s charter. 


History. 
Acts 1972, ch. 778, § 4; T.C.A., § 16-1204; 
Acts 2009, ch. 128, § 3. 


Law Reviews. 
The Tennessee Court System — Municipal 


Courts (Frederic 8S. Le Clercq), 8 Mem. St. U.L. 
Rev. 431. 


16-17-105 


COURTS 
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NOTES TO DECISIONS 


1. Legislative Intent. 
Sections 16-17-101 — 16-17-105 were not 
intended to repeal §§ 40-4-121 — 40-4-124. 


16-17-105. Costs — Limitation. 


Knoxville ex rel. Roach v. Dossett, 672 S.W.2d 
193, 1984 Tenn. LEXIS 804 (Tenn. 1984). 


Municipal court costs shall be set and collected in accordance with § 16-18- 
304, and the litigation tax shall be levied and collected in accordance with 


§ 16-18-305. 


History. 
Acts 1972, ch. 778, § 5; T.C.A., § 16-1205; 
Acts 2004, ch. 914, § 6(e)(2). 


Compiler’s Notes. 

Acts 2004, ch. 914, § 8(b) provided that, 
notwithstanding any provision of former § 16- 
17-101(c), or any other law to the contrary, from 
May 12, 2008, through March 1, 2005, concur- 
rent general sessions jurisdiction shall not be 
newly conferred upon any existing or newly 
created municipal court. 


Cross-References. 
Fees collectible by general sessions court 
clerks, § 8-21-401. 


Law Reviews. 

The Tennessee Court System — Municipal 
Courts (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 431. 


NOTES TO DECISIONS 


1. Legislative Intent. 
Sections 16-17-101 — 16-17-105 were not 
intended to repeal §§ 40-4-121 — 40-4-124. 


Knoxville ex rel. Roach v. Dossett, 672 S.W.2d 
193, 1984 Tenn. LEXIS 804 (Tenn. 1984). 


CHAPTER 18 
MUNICIPAL COURTS—JUDGES 


Part 1. Establishment of Office 


Section 
16-18-101. 


16-18-102. Contents of ordinance. 


Governing body may provide for office of municipal judge. 


Part 2. Popularly Elected City Judges 


16-18-201. 
16-18-202. 
16-18-203. 
16-18-204. 


Ordinances — Election. 
Qualifications. 

Term of office. 
Vacancies. 


16-18-205. 
16-18-206. 
16-18-207. 


16-18-301. 
16-18-302. 
16-18-3083. 
16-18-304. 


16-18-305. 


16-18-306. 
16-18-307. 


Salary. 
[Reserved.] 
City court clerk — Election — Term of office — Duties — Removal — Vacancies. 


Part 3. Municipal Court Reform Act 


Short title — Construction of terms. 

Jurisdiction of municipal courts. 

Administration of oaths. 

Court costs as prescribed by municipal law or ordinance — Allocation of fees — 
Training and continuing education for judges and clerks — Fees when exercising 
concurrent general sessions court jurisdiction. 

Levy of state privilege tax on litigation — Collection — Liability for failure to collect 
or disburse tax — Tax when exercising concurrent general sessions court jurisdiction. 

Fine for contempt of municipal court. 

Appeal of municipal court judgment — Bond. 
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Section 

16-18-308. 
16-18-309. 
16-18-310. 
16-18-311. 


Concurrent holding of any other office or employment. 

Training and continuing education. 

Clerk of the municipal court. 

Compliance with the procedures and requirements for concurrent general sessions 
jurisdiction — Feasibility study committee to determine need of additional court to 
exercise general sessions jurisdiction. 

Special substitute judges — Sitting by interchange for other judges. 


PART 1 
ESTABLISHMENT OF OFFICE 


16-18-312. 


16-18-101. Governing body may provide for office of municipal judge. 


In any municipality in this state having a mayor’s court or a municipal court 
presided over by the mayor of the municipality or the city recorder of the 
municipality and having no other provision for a municipal judge for the 
municipality, the governing body of the municipality is authorized by ordi- 
nance to provide for the office of municipal judge. 


History. Textbooks. 


mes 19a en. soo, 9121975, ch 231.9 "1: 
T.C.A., § 17-123; modified; T.C.A., § 17-1-501. 


Compiler’s Notes. 
This section was formerly compiled as § 17- 
1-501. 


Cross-References. 

City courts, title 6, ch. 4, part 3. 

Power of general assembly to create court, 
Tenn. Const., art. VI, § 1. 


Tennessee Jurisprudence, 17 Tenn. Juris., 
Jurisdiction, § 26. 


Law Reviews. 

The Tennessee Court System — Municipal 
Courts (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 431. 


Attorney General Opinions. 
Repeal of adoption of home rule, OAG 98-106, 
1998 Tenn. AG LEXIS 106 (6/11/98). 


NOTES TO DECISIONS 


1. Applicability. 

Tenn. Code Ann. § 6-21-501 already specifi- 
cally provides for a city court for municipalities 
with a city manager — commission charter; 
§ 16-18-101 and § 16-18-102, which are gen- 
eral provisions, are not operative under that 


16-18-102. Contents of ordinance. 


charter system. Summers v. Thompson, 764 
S.W.2d 182, 1988 Tenn. LEXIS 108 (Tenn. 
1988), appeal dismissed, 488 U.S. 977, 109 S. 
Ct. 524, 102 L. Ed. 2d 556, 1988 U.S. LEXIS 
5418 (1988). 


The ordinance providing for the office of municipal judge shall provide: 

(1) That the municipal judge is vested with the judicial powers and 
functions of the mayor or city recorder of such municipality, and is subject to 
the provisions of law and the municipality’s charter governing the mayor’s 
court or the municipal court presided over by the mayor or city recorder; 

(2) For qualifications of the municipal judge; 

(3) That the municipal judge shall be appointed by the governing body of 
the municipality, to serve at the pleasure of the governing body; 

(4) That vacancies in the office shall be filled for the unexpired term by the 


governing body; 


(5) For oath of office and bonding of the municipal judge before entering 


upon the duties of this office; 
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(6) That the cost of making the bond of the municipal judge shall be paid 


by the municipality; 


(7) That the salary of the municipal judge shall be fixed by the governing 
body before the municipal judge’s appointment, and shall not be altered 
during the municipal judge’s term of service; and 

(8) For the designation of a person to serve as judge during the absence or 


disability of the municipal judge. 


History. 
Acts 1973, ch. 330, §§ 1, 2; 1975, ch. 231, § 1; 
T.C.A., § 17-123; modified; T.C.A., § 17-1-502. 


Compiler’s Notes. 
This section was formerly compiled as § 17- 
1-502. 


Textbooks. 
Tennessee Jurisprudence, 17 Tenn. Juris., 
Jurisdiction, § 26. 


NOTES TO DECISIONS 


1. Applicability. 

Tenn. Code Ann. § 6-21-501 already specifi- 
cally provides for a city court for municipalities 
with a city manager — commission charter; 
§ 16-18-101 and § 16-18-102, which are gen- 
eral provisions, are not operative under that 


charter system. Summers v. Thompson, 764 
S.W.2d 182, 1988 Tenn. LEXIS 108 (Tenn. 
1988), appeal dismissed, 488 U.S. 977, 109 S. 
Ct. 524, 102 L. Ed. 2d 556, 1988 U.S. LEXIS 
5418 (1988). 


PART 2 
POPULARLY ELECTED CITY JUDGES 


16-18-201. Ordinances — Election. 


Any incorporated city or town may by ordinance provide for the election of a 
city judge or judges by popular vote. The popular election of the judge or judges 
may be an alternative to the method provided in the charter or applicable 
general law provisions or in addition to that method, with one (1) or more 
judges being chosen under charter or applicable general law provisions and 
one (1) or more being chosen by popular vote pursuant to this part. In the 
election for city judge, only qualified voters of the city or town may vote. 


Cross-References. 
Forfeiture warrant, § 40-33-204. 


History. 
Acts 1993, ch. 115, § 1. 


16-18-202. Qualifications. 


Any city judge elected by popular vote must meet the requirements estab- 
lished in Tenn. Const. art. VI, § 4 for judges of inferior courts. 


History. 
Acts 1998, ch. 115, § 1. 


NOTES TO DECISIONS 


1. Subject Matter Jurisdiction. to consider the case, and thus, it had to transfer 


Because defendant was found guilty of violat- 
ing a municipal ordinance, the court of criminal 
appeals was without subject matter jurisdiction 


the case to the court of appeals for further 
adjudication; a circuit court order found defen- 
dant guilty of violating a city ordinance for 
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failure to adhere to a stop sign. City of McMinn- 
ville v. Hubbard, — S.W.3d —, 2019 Tenn. 


Crim. App. LEXIS 104 (Tenn. Crim. App. Feb. 
20, 2019). 


16-18-203. Term of office. 


The term of office of the city judge elected pursuant to this part shall be eight 
(8) years, except for any initial term that may be shorter. Once the ordinance 
is adopted providing for the popularly elected judge, the municipal governing 
body may appoint a qualified person to serve in that position until the next 
regular August general state election. The first city judge popularly elected 
pursuant to this part shall be elected at the next regular August general state 
election that takes place at least thirty (30) days after the ordinance is passed 
calling for the judge’s election. The person elected at this election shall serve 
only until replaced by a successor to be chosen at the next regular judicial 
election held in accordance with the Constitution of Tennessee, Article VII, § 
5. All subsequent elections for city judge pursuant to this part shall be held in 
accordance with the Constitution of Tennessee, Article VII, § 5. 


History. 
Acts 1993, ch. 115, § 1. 


COBRA coverage, after the successor assumed 
office where the judge was originally elected to 


Attorney General Opinions. 

“City election” under city charter construed 
as November elections, OAG 98-103, 1998 
Tenn. AG LEXIS 103 (6/8/98). 

A former city judge was not entitled to salary 
or benefits, including payment by the city for 


16-18-204. Vacancies. 


a term that would have ended in April 2001, but 
the law mandating the election time for city 
judge was changed after the judge took office, 
and the judge’s successor took office on Septem- 
ber 1, 2000, OAG 01-006, 2001 Tenn. AG LEXIS 
8 (1/10/01). 


A vacancy in the office of the popularly elected city judge shall be filled by 
appointment by the governing body. The person appointed, however, may serve 
only until the next regular August general state election. At this election, a 
person shall be elected to serve any unexpired term if the full term is not to be 
filled at the election. In the temporary absence or inability of the city judge, the 
governing body shall appoint a qualified person to serve until the judge’s 


return. 


History. 
Acts 1993, ch. 115, § 1. 


Attorney General Opinions. 
“City election” under city charter construed 


16-18-205. Salary. 


as November elections, OAG 98-1038, 1998 
Tenn. AG LEXIS 108 (6/8/98). 


(a) The salary of the popularly elected city judge shall be established in one 


(1) of the following ways: 


(1) The salary may be fixed by the governing body by ordinance or 
resolution prior to the term of office and shall not be increased nor 


diminished during the term; 


(2)(A) The salary shall be set in private act or general law charter 
provisions or other general law provisions applicable to the particular city 
or town. Present salary provisions in charters that are applicable to 
nonpopularly elected city judges may be used for popularly elected judges, 
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and may be amended from time to time as long as the salary is neither 
increased nor diminished during the term of office; 

(B) If there is no charter or general law provision applicable to the 
particular city or town setting the city judge’s salary, the salary of the 
popularly elected judge shall be as follows: 

Municipalities with a population 


of 100.000sorundren: Rey li etsele Cee als OT A $2,000 per month. 
Municipalities with a population 

of 25,0007t0399;999 tia. 7507 ak. Cee eee, Paes 1,000 per month. 
Municipalities with a population 

less:thani25)000 site. ciel Ta eal TA Ay Be 500 per month; 


(C) All populations shall be as determined by the latest federal census. 

This salary shall prevail until a different one is set for the city or town by 

charter or general law. This salary, however, may not be increased nor 

diminished during a term of office. The salary of the popularly elected city 
judge shall be paid monthly from the general fund of the city or town. 

(b) Except as otherwise provided in this section relative to the salary of the 

popularly elected judge, the city governing body shall set the annual budget of 

the city court. 


History. 
Acts 19938, ch. 115, § 1. 


Compiler’s Notes. 
For table of populations of Tennessee munici- 
palities see Volume 13 and its supplement. 


16-18-206. [Reserved. | 


16-18-207. City court clerk — Election — Term of office — Duties — 
Removal — Vacancies. 


(a) The municipal governing body may by ordinance require the city court 
clerk serving the popularly elected city judge to be elected by the voters of the 
city or town for a term of four (4) years. The elected clerk may be an alternative 
or in addition to the court clerk provided for by charter. The initial term may 
be a transitional term established by ordinance to make the clerk’s election 
coincide at every other election with the election of the city judge. The elected 
clerk shall perform the duties set out in the charter and ordinances of the city 
or town for the city court clerk. 

(b) The elected clerk may be removed by the city judge: 

(1) Upon conviction of a misdemeanor in office or of a felony; 

(2) For failing to give security as required by law or ordinance; 

(3) For failing to pay over public moneys or moneys collected officially; 
(4) For incapacity, neglect of duty or misbehavior in office; or 

(5) For any other cause to which the penalty of removal is attached by law. 

(c) A vacancy in the office of the elected city court clerk may be filled 
temporarily by appointment by the city judge until the next regular municipal 
or general election. At this election, a person shall be elected to serve any 
unexpired term if the full term is not to be filled at the election. 

(d) If a city or town chooses to have an elected clerk but does not wish to 
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elect a city court clerk specifically for the city or town, the clerk of the general 
sessions court in the county may by agreement with the city or town serve as 


the clerk of the city court. 


History. 
Acts 1993, ch. 115, § 1. 


as November elections, OAG 98-103, 1998 
Tenn. AG LEXIS 103 (6/8/98). 


Attorney General Opinions. 
“City election” under city charter construed 


PART 3 
MUNICIPAL COURT REFORM ACT 


16-18-301. Short title — Construction of terms. 


(a) This part shall be known and may be cited as the “Municipal Court 
Reform Act of 2004.” 
(b) As used in this part: 

(1) “Any law to the contrary” includes, but is not limited to, any conflicting 
provision of any general statute, local law, private act, charter provision, 
municipal law or municipal ordinance; and 

(2) “Municipal court” includes the city, town, mayor’s, recorder’s or 
municipal court, or other similarly functioning court, however designated, 
for any city, town, municipality or metropolitan government, whether the 
court exists pursuant to general statute, local law, private act, charter 
provision, municipal law, municipal ordinance or other legal authorization. 


History. 
Acts 2004, ch. 914, § 1. 


Acts 2004, ch. 914, § 8(b) provided that, 
notwithstanding any provision of former § 16- 


Compiler’s Notes. 

Former part 3, § 16-18-301 (Acts 1999, ch. 
149, § 1), concerning administration of oaths 
by municipal court judges, was repealed and 


17-101(c), or any other law to the contrary, from 
May 12, 2003, through March 1, 2005, concur- 
rent general sessions jurisdiction shall not be 
newly conferred upon any existing or newly 
created municipal court. 


replaced by Acts 2004, ch. 914, § 2, effective 
March 1, 2005. 


16-18-302. Jurisdiction of municipal courts. 


(a) For any municipality that does not have, on May 5, 2009, a municipal 
court that was ordained and established by the general assembly, a municipal 
court is created to be presided over by a city judge. Notwithstanding any law 
to the contrary: 

(1) A municipal court possesses jurisdiction in and over cases: 
(A) For violation of the laws and ordinances of the municipality; or 
(B) Arising under the laws and ordinances of the municipality; and 
(2) Amunicipal court also possesses jurisdiction to enforce any municipal 
law or ordinance that mirrors, substantially duplicates or incorporates by 
cross-reference the language of a state criminal statute, if and only if the 

state criminal statute mirrored, duplicated or cross-referenced is a Class C 

misdemeanor and the maximum penalty prescribed by municipal law or 

ordinance is a civil fine not in excess of fifty dollars ($50.00). 

(b) Notwithstanding subdivision (a)(2) or any other law to the contrary, in 
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any municipality having a population in excess of one hundred fifty thousand 
(150,000), according to the 2000 federal census or any subsequent federal 
census, a municipal court also possesses jurisdiction to enforce any municipal 
law or ordinance that mirrors, substantially duplicates or incorporates by 
cross-reference the language of any of the following state criminal statutes 
relative to: 

(1) The offense of operating a motor vehicle without a valid driver license, 

§ 55-50-301; 

(2) The Class B misdemeanor offense of reckless driving, § 55-10-205; 
(3) The Class A misdemeanor offenses of underage purchasing, posses- 
sion, transportation or consumption of alcoholic beverages, wine or beer, 

§ 1-3-113(b); 

(4) The Class A misdemeanor offenses of underage consumption, posses- 
sion or transportation of beer or any intoxicating liquor, § 57-3-412(a)(3); 

(5) The Class A misdemeanor offenses of underage purchasing or attempt- 
ing to purchase any alcoholic beverage, § 57-3-412(a)(5); 

(6) The Class A misdemeanor offenses of underage purchasing, attempt- 
ing to purchase or possession of any alcoholic beverages, § 57-4-203(b)(2); 

(7) The Class A misdemeanor offenses of underage purchasing or attempt- 
ing to purchase beer or alcoholic beverages, § 57-5-301(d); or 

(8) The Class A misdemeanor offenses of underage possession or trans- 
portation of beer, § 57-5-301(e). 

(c) Notwithstanding any law to the contrary, in addition to jurisdiction 
authorized pursuant to subsection (a) or (b), a municipal court may also 
exercise concurrent jurisdiction with the court of general sessions if, and only 
if : 

(1) The municipal court possessed and exercised such concurrent general 
sessions jurisdiction continuously on and before May 11, 2003; or 

(2) After May 12, 2003, concurrent general sessions jurisdiction is duly 

conferred upon the municipal court in accordance with the procedures and 
requirements set forth in § 16-18-311. 
(d) Notwithstanding any law to the contrary, a municipal court may exercise 
no jurisdiction other than the jurisdiction authorized by this section; provided, 
however, that this section shall not be construed to impair or in any way 
restrict the authority of a juvenile judge to waive jurisdiction over any cases or 
class of cases of alleged traffic violations, as authorized pursuant to § 37-1- 
146, or the authority of a municipal court to receive and dispose of such cases 
or classes of cases of alleged traffic violations. 


History. 
Acts 2004, ch. 914, § 2; 2006, ch. 1004, § 1; 
2009, ch. 144, § 1. 


Compiler’s Notes. 

Former part 3, § 16-18-301 (Acts 1999, ch. 
149, § 1), concerning administration of oaths 
by municipal court judges, was repealed and 
replaced by Acts 2004, ch. 914, § 2, effective 
March 1, 2005. 

Acts 2004, ch. 914, § 8(b) provided that, 
notwithstanding any provision of former § 16- 
17-101(c), or any other law to the contrary, from 


May 12, 2008, through March 1, 2005, concur- 
rent general sessions jurisdiction shall not be 
newly conferred upon any existing or newly 
created municipal court. 

For tables of population of Tennessee munici- 
palities, see Volume 13 and its supplement. 


Cross-References. 
Penalty for Class A, B and C misdemeanors, 
§ 40-35-111. 


Attorney General Opinions. 
Whether a private or public act may consti- 
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tutionally authorize a city to establish an envi- 
ronmental court with injunctive powers and 
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power to imprison, OAG 07-147, 2007 Tenn. AG 
LEXIS 147 (10/19/07). 


NOTES TO DECISIONS 


Analysis 


1. Jurisdiction Established. 
2. Subject Matter Jurisdiction. 


1. Jurisdiction Established. 

Fine imposed by Knoxville, Tenn., City Code 
§ 17-210 is a civil fine for purposes of establish- 
ing the Knoxville municipal court’s jurisdiction 
pursuant to T.C.A. § 16-18-302, and the fine 
was a civil fine for procedural and appellate 
issues; however, there was no remedial purpose 
to the fine imposed by § 17-210, and because 
the fine imposed was intended to be punitive 
and a deterrent, constitutional protections 
were triggered. City of Knoxville v. Brown, 284 


S.W.3d 330, 2008 Tenn. App. LEXIS 436 (Tenn. , 


Ct. App. July 30, 2008), rehearing denied, — 


16-18-303. Administration of oaths. 


S.W.3d —, 2008 Tenn. App. LEXIS 813 (Tenn. 
Ct. App. Aug. 22, 2008), appeal denied, — 
S.W.3d —, 2009 Tenn. LEXIS 193 (Tenn. Feb. 
17, 2009). 


2. Subject Matter Jurisdiction. 

Because defendant was found guilty of violat- 
ing a municipal ordinance, the court of criminal 
appeals was without subject matter jurisdiction 
to consider the case, and thus, it had to transfer 
the case to the court of appeals for further 
adjudication; a circuit court order found defen- 
dant guilty of violating a city ordinance for 
failure to adhere to a stop sign. City of McMinn- 
ville v. Hubbard, — S.W.3d —, 2019 Tenn. 


Crim. App. LEXIS 104 (Tenn. Crim. App. Feb. 


20, 2019). 


Notwithstanding any law to the contrary, every popularly elected or ap- 
pointed judge of a municipal court is authorized to administer oaths. 


History. 
Acts 2004, ch. 914, § 2. 


Compiler’s Notes. 

Former part 3, § 16-18-301 (Acts 1999, ch. 
149, § 1), concerning administration of oaths 
by municipal court judges, was repealed and 
replaced by Acts 2004, ch. 914, § 2, effective 
March 1, 2005. 


Acts 2004, ch. 914, § 8(b) provided that, 
notwithstanding any provision of former§ 16- 
17-101(c), or any other law to the contrary, from 
May 12, 2003, through March 1, 2005, concur- 
rent general sessions jurisdiction shall not be 
newly conferred upon any existing or newly 
created municipal court. 


16-18-304. Court costs as prescribed by municipal law or ordinance — 
Allocation of fees — Training and continuing education for 
judges and clerks — Fees when exercising concurrent 
general sessions court jurisdiction. 


(a) Notwithstanding any law to the contrary, municipal court costs shall be 
set and collected in the amount prescribed by municipal law or ordinance. 
From such amount, one dollar ($1.00) shall be forwarded by the municipal 
court clerk to the state treasurer for deposit and shall be credited to the 
account for the administrative office of the courts (AOC) for the sole purpose of 
defraying the administrative director’s expenses in providing training and 
continuing education courses for municipal court judges and municipal court 
clerks. The AOC shall allocate fifty percent (50%) of such funds exclusively for 
the purpose of providing training and continuing education for municipal court 
clerks. The AOC is authorized to contract with qualified persons, entities or 
organizations in order to provide required training or continuing education for 
municipal court judges. The AOC shall contract with the municipal technical 
advisory service of the University of Tennessee institute for public service in 
order to provide required training or continuing education for municipal court 
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clerks and may contract with other qualified persons, entities or organizations 
to provide additional or alternate training to municipal court clerks. 

(b) Notwithstanding any law to the contrary, to the extent that a municipal 
court is exercising its duly conferred, concurrent general sessions court 
jurisdiction in a given case, this section does not apply and costs in such case 


shall be assessed, collected and distributed in the same manner as such costs 


are assessed, collected and distributed in the court of general sessions. 


History. 
Acts 2004, ch. 914, § 2. 


Compiler’s Notes. 

Former part 3, § 16-18-301 (Acts 1999, ch. 
149, § 1), concerning administration of oaths 
by municipal court judges, was repealed and 
replaced by Acts 2004, ch. 914, § 2, effective 


Acts 2004, ch. 914, § 8(b) provided that, 
notwithstanding any provision of former § 16- 
17-101(c), or any other law to the contrary, from 
May 12, 2003, through March 1, 2005, concur- 
rent general sessions jurisdiction shall not be 
newly conferred upon any existing or newly 
created municipal court. 


March 1, 2005. 


16-18-305. Levy of state privilege tax on litigation — Collection — 
Liability for failure to collect or disburse tax — Tax when 
exercising concurrent general sessions court jurisdiction. 


(a) Notwithstanding § 67-4-602, or any other law to the contrary, there is 
levied a state privilege tax on litigation of thirteen dollars and seventy-five 
cents ($13.75) in all cases in a municipal court. All taxes levied pursuant to this 
subsection (a) shall be collected in accordance with § 67-4-603 and shall be 
paid into the state treasury and allocated in accordance with § 67-4-606. 

(b) There is also levied a state privilege tax on litigation of one dollar ($1.00) 
for each and every violation of any municipal law or ordinance governing use 
of a public parking space. The tax is due and shall be collected even if the 
offender does not appear before the court. Notwithstanding this section or any 
other law to the contrary, the only litigation privilege tax collected for a 
violation of any municipal law or ordinance governing the use of a public 
parking space shall be the one dollar ($1.00) litigation tax levied by this 
subsection (b). The revenue generated by the privilege tax levied by this 
subsection (b) shall be apportioned in accordance with § 67-4-606. 

(c) Notwithstanding § 67-4-602, or any other law to the contrary, no other 
state privilege tax on litigation shall be levied or collected with respect to 
litigation in a municipal court; provided, however, that this section shall not be 
construed to repeal existing authority for the levy of a municipal litigation tax, 
nor shall this section be construed to grant new authority for the levy of a 
municipal litigation tax. 

(d) Any state privilege tax imposed pursuant to this section that the clerk of 
the court fails to collect and pay over to the department of revenue shall be a 
debt of the clerk. Any clerk of the court failing or refusing to collect and pay 
over to the department state litigation taxes imposed pursuant to this section 
shall be liable for the taxes and the clerk’s official bondsman shall also be liable 
for the taxes, and the commissioner or the commissioner’s delegate may collect 
the amount of the tax from the clerk or the clerk’s official bondsman pursuant 
to title 67, chapter 1, part 14. 

(e) Notwithstanding any law to the contrary, to the extent that a municipal 
court is exercising its duly conferred concurrent general sessions jurisdiction 
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in a given case, this section does not apply and litigation taxes in the case shall 
be levied and collected in the same manner as taxes are levied and collected in 


the general sessions court. 


(f) For receiving and paying over all privilege taxes on litigation, the clerk of 
a municipal court is entitled to a commission of two percent (2%). 


History. 
Acts 2004, ch. 914, § 2; 2005, ch. 429, §§ 20, 
a 


Compiler’s Notes. 

Former part 3, § 16-18-301 (Acts 1999, ch. 
149, § 1), concerning administration of oaths 
by municipal court judges, was repealed and 
replaced by Acts 2004, ch. 914, § 2, effective 
March 1, 2005. 

Acts 2004, ch. 914, § 8(b) provided that not- 
withstanding any provision of former§ 16-17- 
101(c), or any other law to the contrary, from 


May 12, 2008, through March 1, 2005, concur- 
rent general sessions jurisdiction shall not be 
newly conferred upon any existing or newly 
created municipal court. 


Attorney General Opinions. 

For collecting and paying over litigation 
taxes on cases heard under the municipal 
court’s concurrent general sessions jurisdiction, 
a municipal court clerk is entitled to receive a 
commission of 2%, OAG 06-147, 2006 Tenn. AG 
LEXIS 167 (9/27/06). 


16-18-306. Fine for contempt of municipal court. 


Notwithstanding any law to the contrary, contempt of a municipal court 
shall be punishable by fine in the amount of fifty dollars ($50.00), or such lesser 
amount as may be imposed in the judge’s discretion. 


History. 
Acts 2004, ch. 914, § 2. 


Compiler’s Notes. 

Former part 3, § 16-18-301 (Acts 1999, ch. 
149, § 1), concerning administration of oaths 
by municipal court judges, was repealed and 
replaced by Acts 2004, ch. 914, § 2, effective 
March 1, 2005. 

Acts 2004, ch. 914, § 8(b) provided that, 
notwithstanding any provision of former§ 16- 
17-101(c), or any other law to the contrary, from 


May 12, 2003, through March 1, 2005, concur- 
rent general sessions jurisdiction shall not be 
newly conferred upon any existing or newly 
created municipal court. 


Attorney General Opinions. 

Authority of city court to punish an indi- 
vidual for contempt of court when the person 
fails to appear in court for an appointed court 
date. OAG 11-17, 2011 Tenn. AG LEXIS 19 
(2/15/11). 


16-18-307. Appeal of municipal court judgment — Bond. 


Notwithstanding any law to the contrary, any person dissatisfied with the 
judgment of a municipal court, in any case or cases heard and determined by 
the court acting pursuant to § 16-18-302(a), may, within ten (10) days 
thereafter, Sundays exclusive, appeal to the circuit court of the county, upon 
giving bond in the amount of two hundred fifty dollars ($250) for the person’s 
appearance and the faithful prosecution of the appeal. As used in this section, 
person includes, but is not limited to, a natural person, corporation, business 
entity or the municipality. 


replaced by Acts 2004, ch. 914, § 2, effective 
March 1, 2005. 

Acts 2004, ch. 914, § 8(b) provided that, 
notwithstanding any provision of former§ 16- 


History. 
Acts 2004, ch. 914, § 2. 


Compiler’s Notes. 


Former part 3, § 16-18-301 (Acts 1999, ch. 
149, § 1), concerning administration of oaths 
by municipal court judges, was repealed and 


17-101(c), or any other law to the contrary, from 
May 12, 2003, through March 1, 2005, concur- 
rent general sessions jurisdiction shall not be 
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appeal bond to the circuit-court clerk. OAG 
15-07, 2015 Tenn. AG LEXIS 6 (1/27/15). 


newly conferred upon any existing or newly 
created municipal court. 


Attorney General Opinions. 
Municipal court clerk’s obligation to transmit 


16-18-308. Concurrent holding of any other office or employment. 


(a) Notwithstanding any law to the contrary, a judge of a municipal court 
may not concurrently hold any other office or employment with the municipal- 
ity. This section does not apply to any municipal official or employee who, on 
March 1, 2005, concurrently holds office as judge of the municipal court; 
provided, however, that if the official or employee either discontinues service as 
a municipal official or employee or discontinues service as judge of the 
municipal court, then the exemption granted by this section no longer applies. 

(b) Notwithstanding the provisions of subsection (a) to the contrary, if a 
municipal charter provides that the person who serves as judge of the 
municipal court shall also serve as the recorder for the municipality, then the 
person may concurrently hold both offices. 


History. 
Acts 2004, ch. 914, § 2; 2009, ch. 505, § 1. 


Compiler’s Notes. 

Former part 3, § 16-18-301 (Acts 1999, ch. 
149, § 1), concerning administration of oaths 
by municipal court judges, was repealed and 
replaced by Acts 2004, ch. 914, § 2, effective 


Acts 2004, ch. 914, § 8(b) provided that, 
notwithstanding any provision of former § 16- 
17-101(c), or any other law to the contrary, from 
May 12, 2003, through March 1, 2005, concur- 
rent general sessions jurisdiction shall not be 
newly conferred upon any existing or newly 
created municipal court. 


March 1, 2005. 


16-18-3009. Training and continuing education. 


(a)(1) Except as otherwise provided in subdivision (a)(4), each calendar year, 
the judge of each municipal court must attend at least three (3) hours of 
training or continuing education courses provided by, through or with 
approval of the administrative office of the courts (AOC) and must certify 
attendance to the administrative director. The three (3) hours of training or 
continuing education required by this subsection (a) shall consist of material 
specifically designed for municipal court judges and for training the judges 
concerning the issues, procedures and new developments relevant to the 
judges. General legal training or continuing legal education shall not be 
sufficient to satisfy the requirement. If a municipal court judge fails to 
timely comply with such requirements, then the judge shall be extended a 
six (6) month grace period in order to achieve compliance; provided, however, 
that training obtained to satisfy requirements for the preceding calendar 
year shall not also be used to satisfy requirements for the current calendar 
year. The failure of the judge to achieve compliance prior to conclusion of the 
six (6) month grace period shall render all subsequent judgments of the 
judge null and void and of no effect, until such time as the requirements are 
met. The training and continuing education courses may be offered by the 
AOC in conjunction with the annual meeting of the Tennessee municipal 
judges’ conference held in accordance with § 17-3-301(c). 

(2) Each municipal judge shall be compensated and reimbursed for 
attending required training or continuing education in accordance with the 
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travel policy of the municipality. 

(3) If a municipal court judge attends more than three (3) hours of 
qualifying training or continuing education in a calendar year, the hours in 
excess of three (3) hours may be carried over for one (1) calendar year. 

(4) If the judge of a municipal court is authorized to practice law in the 

courts of this state, and if the judge satisfies the annual continuing legal 
education requirements for practicing attorneys and three (3) of the hours 
completed in satisfying the continuing legal education requirements are 
training or continuing education courses required by subdivision (a)(1), then 
the judge shall not be required to complete three (3) additional hours of 
training or continuing education courses required by subdivision (a)(1). By 
March 1 following the year for which the requirements are met, the judge 
shall submit to the administrative office of the courts a copy of the statement 
of compliance issued by the commission on continuing legal education 
verifying the number of continuing legal education hours completed for such 
year. 
(b)(1) Each calendar year, the clerk of each municipal court must attend at 
least three (3) hours of training or continuing education courses provided by, 
through or with approval of the AOC and must certify attendance to the 
administrative director; provided, however, that such attendance require- 
ments do not apply to any municipal clerk who is required to be certified 
pursuant to § 6-54-120. 

(2) Each municipal court clerk shall be compensated and reimbursed for 
attending required training and continuing education in accordance with the 
travel policy of the municipality. 


History. 
Acts 2004, ch. 914, § 2; 2006, ch. 1004, 8§ 3, 
4; 2009, ch? 505, §§ 2) 3. 


Compiler’s Notes. 

Former part 3, § 16-18-301 (Acts 1999, ch. 
149, § 1), concerning administration of oaths 
by municipal court judges, was repealed and 
replaced by Acts 2004, ch. 914, § 2, effective 
March 1, 2005. 

Acts 2004, ch. 914, § 8(b) provided that, 


17-101(c), or any other law to the contrary, from 
May 12, 2003, through March 1, 2005, concur- 
rent general sessions jurisdiction shall not be 
newly conferred upon any existing or newly 
created municipal court. 


Attorney General Opinions. 
Constitutionality of education requirement 

for city judges under T.C.A.§ 16-18-309(a)(1), 

OAG 05-127, 2005 Tenn. AG LEXIS 129 


notwithstanding any provision of former § 16- (8/22/05). 


16-18-310. Clerk of the municipal court. 


(a) Notwithstanding any law to the contrary, at all times there shall be a 
person elected, appointed or otherwise designated to serve as clerk of the 
municipal court. Immediately upon each such election, appointment or desig- 
nation, the chief administrative officer of the municipality shall promptly 
certify the results of the election, appointment or designation to the adminis- 
trative office of the courts and shall supply such additional information 
concerning the clerk as required by the administrative director. 

(b) Notwithstanding any law to the contrary, the clerk of the municipal 
court shall maintain an accurate and detailed record and summary report of all 
financial transactions and affairs of the court. The record and report shall 
accurately reflect all disposed cases, assessments, collections, suspensions, 
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waivers and transmittals of litigation taxes, court costs, forfeitures, fines, fees 
and any other receipts and disbursements. An audit of the financial records 
and transactions of the municipal court shall be made each year as part of any 
audit performed pursuant to § 6-56-101 or § 6-56-105. 


History. 
Acts 2004, ch. 914, § 2. 


Compiler’s Notes. 

Former part 3, § 16-18-301 (Acts 1999, ch. 
149, § 1), concerning administration of oaths 
by municipal court judges, was repealed and 
replaced by Acts 2004, ch. 914, § 2, effective 
March 1, 2005. 

Acts 2004, ch. 914, § 8(b) provided that, 
notwithstanding any provision of former § 16- 
17-101(c), or any other law to the contrary, from 


May 12, 2003, through March 1, 2005, concur- 
rent general sessions jurisdiction shall not be 
newly conferred upon any existing or newly 
created municipal court. 


Attorney General Opinions. 

The method by which the city court clerk 
must be chosen depends on the statute or 
private act under which that court was created, 
OAG 08-183, 2008 Tenn. AG LEXIS 228 
(12/11/08). 


16-18-311. Compliance with the procedures and requirements for 
concurrent general sessions jurisdiction — Feasibility 
study committee to determine need of additional court to 
exercise general sessions jurisdiction. 


(a)(1) Notwithstanding any law to the contrary, on or after May 12, 2008, 
concurrent general sessions jurisdiction shall be newly conferred upon an 
existing or newly created municipal court only in compliance with the 
procedures and requirements set forth in this section. 

(2) A majority of the total membership of the municipal legislative body 
must vote in favor of seeking concurrent general sessions jurisdiction for an 
existing or newly created municipal court. 

(3) The municipal legislative body must notify, by petition, the county 
legislative body of the municipality’s intention to seek concurrent general 
sessions jurisdiction for the municipal court. 

(4) The petition must contain the following: 

(A) A plan for an adequate and secure courtroom; 

(B) Agreement to comply with state mandated technical computer 
support comparable with the Tennessee court information system (TnCIS) 
program specifications and requirements; 

(C) Agreement to comply with state laws governing general sessions 
court litigation taxes, costs, fees and assessments and to legally remit such 
items to the state department of revenue or to the county government, if 
appropriate; and 

(D) Agreement to comply with state laws subjecting the financial 
transactions of the court to annual public audits. 

(5) The municipal legislative body and the county legislative body must 
appoint a feasibility study committee. The membership of the committee 
shall consist of the county mayor, the municipal mayor, one (1) member of 
the municipal legislative body, one (1) member of the county legislative body, 
the district attorney general who serves the county and the district public 
defender who serves the county. The membership of the committee shall also 
consist of three (3) members appointed by the municipal legislative body 
from the following list: the chief of police, the city recorder/clerk, the city 
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judge, the city attorney, and one (1) citizen member. The membership of the 
committee shall also consist of three (3) members appointed by the county 
legislative body from the following list: the sheriff who serves the county, a 
general sessions judge who serves the county, the general sessions court 
clerk, the county attorney, and one (1) citizen member. 

(6) The feasibility study committee shall determine whether the county 
requires an additional court to exercise general sessions jurisdiction. In 
making the determination, the committee shall consider and evaluate the 
following factors: 

(A) The economic, administrative and personnel impact of the proposal 
upon the existing general sessions court; 

(B) The impact of the proposal upon existing judicial services and law 
enforcement resources; 

(C) The extent, if any, to which the proposed plan is necessary to 
promote and ensure the efficient administration of justice in relation to 
county and municipal populations, county population density, geographic 
logistics and distances, caseloads, the number of judges, and the current 
caseload burden on the existing system; 

(D) The plan’s provision of adequate secure and comparable courtroom 
facilities for the hearing of cases in that location; 

(E) The extent, if any, to which the proposed plan would unduly burden 
the existing staffs of the district attorney general or district public 
defender and the extent, if any, to which the plan proposes adequate 
funding for additional staff requirements; and 

(F) The extent, if any, to which the proposed plan would provide for 
compliance with state mandated technical computer support. 

(7) By majority vote of its total membership, the feasibility study com- 
mittee must agree upon written findings and recommendations and must 
submit the findings and recommendations to the municipal legislative body 
and to the county legislative body. The findings and recommendations must 
include one of the following alternatives: 

(A) There is a clearly demonstrated need for a new general sessions 
court in the county, and the court would best be administered by the 
county; 

(B) There is a clearly demonstrated need for a new general sessions 
court in the county, and the court would best be administered by the 
municipality, either as a new or existing municipal court with concurrent 
general sessions jurisdiction; or 

(C) There is no clearly demonstrated need, at the time, for any of the 
alternatives set forth in subdivisions (a)(7)(A) and (B). 

(8) If the feasibility study committee determines that there is no clearly 
demonstrated need for any of the alternatives set forth in subdivisions 
(a)(7)(A) and (B), then for one (1) year thereafter, neither the county nor the 
municipality may pursue further implementation of any of the alternatives 
set forth in subdivision (a)(7)(A) or (a)(7)(B). After passage of one (1) year, if 
the majority of the total membership of the municipal legislative body again 
votes in favor of seeking concurrent general sessions jurisdiction for an 
existing or newly created municipal court, then a petition must again be 
submitted to the county legislative body and the procedures set forth in this 
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section must again be followed. 

(9) If the feasibility study committee recommends any one (1) of the 
findings set forth in subdivision (a)(7)(A) or (a)(7)(B), and if the county 
wishes to pursue creation of a new general sessions court in the county or if 
the municipality wishes to pursue extension of concurrent general sessions 
jurisdiction to a newly created or existing municipal court, then the county 
or municipality, as appropriate, shall: 

(A) Submit the written findings and recommendations of the feasibility 
study committee to the judiciary committee of the senate and the civil 
justice committee of the house of representatives; and 

(B) Cause legislation to be timely introduced for consideration by the 
general assembly. 

(b) Notwithstanding any law to the contrary, any legislation proposed to 
create a new general sessions court or to create a new municipal court with 
concurrent general sessions jurisdiction or to confer concurrent general ses- 
sions jurisdiction on an existing municipal court must be approved by a 
majority of the total membership of the judiciary committee of the senate prior 
to passage by the senate and must be approved by a majority of the total 
membership of the civil justice committee of the house of representatives prior 
to passage by the house of representatives. 

(c) Notwithstanding any law to the contrary, if a municipality is located in 
two (2) or more counties of this state, then, as used in this section, “county” 
means the county of this state containing the largest geographical portion of 
the municipality. 


Amendments. 

The 2021 amendment substituted “civil jus- 
tice committee of the house of representatives” 
for “judiciary committee of the house of repre- 
sentatives” in (a)(9)(A) and (b). 


History. . 

Acts 2004, ch. 914, § 2; 2013, ch. 236, § 32; 
2019, ch. 345, § 22; 2019, ch. 420, §. 12; 2021, 
ch. 64, § 14. 


Compiler’s Notes. 


Former part 3, § 16-18-301 (Acts 1999, ch. 
149, § 1), concerning administration of oaths 
by municipal court judges, was repealed and 
replaced by Acts 2004, ch. 914, § 2, effective 
March 1, 2005. 

Acts 2004, ch. 914, § 8(b) provided that, 
notwithstanding any provision of former § 16- 
17-101(c), or any other law to the contrary, from 
May 12, 2003, through March 1, 2005, concur- 
rent general sessions jurisdiction shall not be 


Effective Dates. 
Acts 2021, ch. 64, § 1382. March 29, 2021. 


Attorney General Opinions. 

Failure to comply with T.C.A. § 16-18-311(b) 
would not affect the validity of a private act 
creating new part of a county general sessions 
court so long as it was adopted in compliance 
with constitutional requirements, OAG 06-087, 


newly conferred upon any existing or newly 2006 Tenn. AG LEXIS 96 (5/11/06). 


created municipal court. 


16-18-312. Special substitute judges — Sitting by interchange for 
other judges. 


(a) If a municipal judge is unable to preside over municipal court for any 
reason, then a special substitute municipal judge shall be determined pursu- 
ant to an ordinance of the governing body of such municipal court. In the 
absence of such an ordinance, then the municipal judge may designate in 
writing, to be filed with the clerk of the municipal court, the name of a special 
substitute judge to hold court in the municipal judge’s place and stead. The 
special substitute judge must meet the qualifications of a municipal judge and 
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the special substitute judge shall take the same oath and have the same 
authority as the regular municipal judge to hold court for the occasion. Such 
appointment of a special substitute judge is effective for no more than thirty 
(30) days, after which a new appointment is required. 

(b) Municipal court judges and general sessions court judges are empowered 
to sit by interchange for other municipal court judges. 


History. 


Acts 2006, ch. 1004, § 5; 2019, ch. 72, § 1. 


CHAPTER 19 
[RESERVED] 


CHAPTER 20 


THE VICTIM-OFFENDER MEDIATION CENTER 


Section 


16-20-101. 
16-20-102. 
16-20-103. 
16-20-104. 
16-20-105. 
16-20-106. 


Legislative findings and intent. 

Operation by a corporation. 

Confidential and privileged documents and communications. 
Withdrawal from dispute resolution. 

Immunity from suit. 

Raising and disbursing funds — State funding. 


16-20-101. Legislative findings and intent. 


(a) The general assembly finds and declares that: 
(1) The resolution of felony, misdemeanor and juvenile delinquent dis- 


putes can be costly and complex in a judicial setting where the parties 
involved are necessarily in an adversarial posture and subject to formalized 
procedures; and 

(2) Victim-offender mediation centers can meet the needs of the state’s 
citizens by providing forums in which persons may voluntarily participate in 
the resolution of disputes in an informal and less adversarial atmosphere. 
(b) It is the intent of the general assembly that programs established 
pursuant to this chapter: 

(1) Stimulate the establishment and use of victim-offender mediation 
centers to help meet the need for alternatives to the courts for the resolution 
of certain disputes; 

(2) Encourage continuing community participation in the development, 
administration and oversight of local programs designed to facilitate the 
informal resolution of disputes between and among members of the 
community; 

(3) Offer structures for dispute resolution that may serve as models for 
centers in other communities; and 

(4) Serve a specific community or locale and resolve disputes that arise 
within that community or locale. 


History. Law Reviews. 
Acts 1998, ch. 420, § 1. Alternative Dispute Resolution in the Per- 
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sonal Injury Forum (William P. Zdancewicz), 26 Victim-Offender Reconciliation Program — A 

U. Mem. L. Rev. 1169 (1996). New Paradigm toward Justice (Susan C. Tay- 
Mediation U.S.A. (Peter S. Chantilis), 26 U. lor), 26 U. Mem. L. Rev. 1187 (1996). 

Mem. L. Rev. 1031 (1996). 


16-20-102. Operation by a corporation. 


(a) A victim-offender mediation center may be created and operated by a 
corporation organized to resolve disputes. The corporation shall not be orga- 
nized for profit and no part of the net earnings may inure to the benefit of any 
private shareholders or individuals. The majority of the directors of the 
corporation shall not consist of members of any single profession. 

(b) To be eligible for funds under this chapter, a center must do the 
following: 

(1) Comply with this chapter and the rules adopted by the supreme court 
of Tennessee; 

(2) Provide neutral mediators who have received training in conflict 
resolution techniques in accordance with rules of the supreme court; 

(3) Provide victim-offender mediation in felony, misdemeanor and juve- 
nile delinquent cases without cost to the participants; 

(4) Provide dispute resolution services to the community on a voluntary 
basis; and 

(5) At the conclusion of the mediation process, provide a written agree- 
ment or decision to the referral source setting forth the settlement of the 
issues and future responsibilities of each participant. 

(c) Each center that receives funds under this chapter must: 

(1) Be operated by a grant recipient; 

(2) Be operated in compliance with rules adopted by the supreme court; 

(3) Be operated under a contract with the administrative office of the 
courts (AOC); and 

(4) Comply with this chapter. 

(d)(1) Funds available for the purposes of this chapter may be allocated for 

services provided by eligible centers. 

(2) Acenter applying for funding is to include the following information in 
its application: 

(A) The cost of operating the center, including the compensation of 
employees; 

(B) A description of the proposed area of service and number of 
participants expected to be served; 

(C) Proof of nonprofit 501(c)(3) status; 

(D) A charter of incorporation; and 

(E) Evidence of support of criminal justice agencies to make referrals. 

(e) The AOC may accept, apply for and disburse public or private funds for 
the purposes of this chapter. 

(f)(1) The comptroller of the treasury or the comptroller’s authorized repre- 

sentatives may inspect, examine and audit the fiscal affairs of local pro- 

grams or centers. 
(2) Centers must, whenever reasonably possible, make use of public 
facilities at free or nominal cost. 

(g) A center operated under this chapter is not a state agency or an 
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instrumentality of the state. Employees and volunteers of a center are not 
employees of the state. 
(h)(1) Acenter that receives funds under this chapter must annually provide 
the AOC with statistical data regarding the following: 
(A) The operating budget; 
(B) The number of referrals, categories or types of cases referred; 
(C) The number of parties serviced; 
(D) The number of disputes resolved; 
(E) The nature of the resolution, amount and type of restitution to the 
victim or community, or both; and 
(F) Rates of compliance. 
(2) The data shall maintain the confidentiality and anonymity of all 
mediation participants. 


History. Cross-References. 
Acts 1993, ch. 420, § 2. Confidentiality of public records, § 10-7-504. 


Compiler’s Notes. 
Section 501(c)(3), referred to in this section, 
is codified at 26 U.S.C. § 501(c)(3). 


16-20-103. Confidential and privileged documents and communica- 
tions. 


(a) All memoranda, work notes or products, or case files of centers 
established under this chapter are confidential and privileged and are not 
subject to disclosure in any judicial or administrative proceeding unless the 
court or administrative tribunal determines that the materials were submitted 
by a participant to the center for the purpose of avoiding discovery of the 
material in a subsequent proceeding. Any communication relating to the 
subject matter of the resolution made during the resolution process by any 
participant, mediator, or any other person is a privileged communication and 
is not subject to disclosure in any judicial or administrative proceeding unless 
all parties to the communication waive the privilege. 

(b) The privilege and limitation on evidentiary use described in subsection 
(a) does not apply to any communication of a threat that injury or damage may 
be inflicted on any person or on the property of a party to the dispute, to the 
extent the communication may be relevant evidence in a criminal matter. Such 
communications shall not be construed to be public records pursuant to title 
10, chapter 7. 


History. Cross-References. 
Acts 1993, ch. 420, § 3. Confidentiality of public records, § 10-7-504. 


16-20-104. Withdrawal from dispute resolution. 


Any person who voluntarily enters a dispute resolution process at a center 
established under this chapter may revoke the person’s consent, withdraw 
from dispute resolution and seek judicial or administrative redress prior to 
reaching a written resolution agreement. No legal penalty, sanction or re- 
straint may be imposed upon the person. 
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History. 
Acts 19938, ch. 420, § 4. 


16-20-105. Immunity from suit. 


(a) Members of the board of directors of a victim-offender mediation center 
are immune from suit in any civil action based on any proceedings or other 
official acts performed in good faith as members of the board. 

(b) Employees and volunteers of a center are immune from suit in any civil 
action based on any proceedings or other official acts performed in their 
capacity as employees or volunteers, except in cases of willful or wanton 
misconduct. 

(c) A center is immune from suit in any civil action based on any of its 
proceedings or other official acts performed by its employees, volunteers, or 
members or its board of directors, except in cases of: 

(1) Willful or wanton misconduct by its employees or volunteers; and 
(2) Official acts performed in bad faith by members of its board. 


History. 
Acts 1993, ch. 420, § 5. 


16-20-106. Raising and disbursing funds — State funding. 


(a) A victim-offender mediation center may raise and disburse funds from 
any public or private source for the purposes of this chapter. 

(b) Acenter’s share of funding from the state shall not exceed fifty percent 
(50%) of the approved estimated cost of the program; provided, that during the 
first three (3) years of operation for any new center, the fifty percent (50%) 
limitation upon funding from the state shall not apply. In distributing state 
funds to victim-offender mediation centers, the administrative office of the 
courts shall consider the need of each center applying for funding. 

(c)(1) By a two-thirds (%) vote of its legislative body, each county and 

municipality, as provided in this subdivision (c)(1), is authorized to levy an 

additional one dollar ($1.00) litigation tax per case, to be denominated as a 

part of the court costs, in matters before the local general sessions courts and 

juvenile courts. This subdivision (c)(1) shall only apply in any municipality 
in any county having a metropolitan form of government and a population of 
more than one hundred thousand (100,000), according to the 1990 federal 

census or any subsequent federal census, and in any county having a 

population according to such census as follows: 


not less than nor more than 
9,000 9,250 
34,735 34,800 
51,350 51,450 
54,600 55,000 
68,100 68,400 


(2) Any revenue generated by a county pursuant to subdivision (c)(1) shall 
be used exclusively to support the local victim-offender mediation center or 
centers organized pursuant to this chapter and shall be distributed on a 
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monthly basis by the county to such victim-offender mediation center or 
centers for the purpose of handling victim-offender mediation and other 
community mediation matters. 

(d) By a two-thirds (%) vote of its legislative body, each county to which 
subdivision (c)(1) does not apply is authorized to levy an additional one dollar 
($1.00) litigation tax per case, to be denominated as a part of the court costs, 
in matters before the local general sessions courts and juvenile courts. Any 
revenue so generated by the county shall be held in a separately designated 
account until a local victim-offender mediation center is established in the 
county pursuant to this chapter. Upon the establishment of the victim-offender 
mediation center, the revenue generated pursuant to this subsection (d) shall 
be distributed by the county in the manner prescribed by subdivision (c)(2). 

(e) The taxes levied by subsections (c) and (d) shall be in addition to any 
other taxes levied on litigation. 

(f)(1) By a two-thirds (24) vote of its legislative body, any county having a 
charter form of government that has a population of less than four hundred 
thousand (400,000), according to the 2000 federal census or any subsequent 
federal census, is authorized to levy an additional litigation tax of one dollar 
($1.00) up to a maximum of five dollars ($5.00), to be denominated as a part 
of the court costs for each petition, warrant and citation, including warrants 
and citations for traffic offenses, in matters before the local general sessions 
courts and juvenile courts. The additional one dollar ($1.00) litigation tax 
may be increased yearly by one dollar ($1.00) until a total litigation tax of 
five dollars ($5.00) has been levied for such filings. 

(2) Any revenue generated by a county pursuant to subdivision (f)(1) shall 
be used exclusively to support a local victim-offender mediation center or 
centers organized pursuant to this chapter and shall be distributed on a 
monthly basis by the county to the victim-offender mediation center or 
centers for the purpose of handling victim-offender mediation and other 
community mediation matters. 

(3) The taxes levied pursuant to this subsection (f) shall be in addition to 

any other taxes levied on litigation. 
(g)(1) By a two-thirds (24) vote of its legislative body, each county to which 
subdivision (c)(1) or (d) is applicable is authorized to levy an additional 
one-dollar ($1.00) litigation tax, for a total of two dollars ($2.00) per case, to 
be denominated as a part of the court costs for each petition, warrant and 
citation, including warrants and citations for traffic offenses, in matters 
before the local general sessions courts and juvenile courts. 

(2) Any revenue generated by subdivision (g)(1) shall be used by the 
county for the exclusive purpose of supporting a local victim-offender 
mediation center or centers organized pursuant to this chapter. Such funds 
shall be distributed on a monthly basis by the county to the victim-offender 
mediation center or centers for the purpose of handling victim-offender 
mediation and other community mediation matters. 

(3) The taxes levied pursuant to this subsection (g) shall be in addition to 
any other taxes levied on litigation. 

(4) Notwithstanding any provision of this subsection (g) to the contrary, 
any fees increased by this subsection (g) that are assessed against the state 
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or that otherwise represent a cost to the state shall be limited to the amounts 


chargeable prior to January 1, 2012. 


History. 

Acts 19938, ch. 420, § 6; 1999, ch. 533, $§ 1-8; 
2008, ch. 800, § 1; 2009, ch. 495, §§ 1, 2; 2011, 
ch. 254, SOLA keh yOS2nsst I: 


Compiler’s Notes. 

For table of U.S. decennial populations of 
Tennessee counties, see Volume 13 and its 
supplement. 


CHAPTER 21 
JUDICIAL ORGANIZATIONS 


Section 


16-21-101. 
16-21-102. 
16-21-103. 
16-21-104. 
16-21-105. 
16-21-106. 
16-21-107. 
16-21-108. 
16-21-109. 
16-21-110. 


[Repealed.] 
[Repealed.] 
[Repealed.] 
[Repealed.] 
[Repealed.] 
[Repealed.] 
[Repealed.] 
[Repealed.] 
[Repealed.] 
[Repealed.] 


16-21-111. Personal injury or death cases in chancery or circuit courts — Reports. 


16-21-101. [Repealed.] 


History. 

Acts 1943, ch. 130, § 1; 1945, ch. 89, § 1; C. 
Supp. 1950, § 738.1 (Williams, § 738.5); Acts 
L96Y, ch. 132. \6) 1401073 och. 6548 1:77.C.A) 
(orig. ed.), § 16-901; Acts 1993, ch. 66, § 26; 
1998, ch. 241, § 27; 1999, ch. 311, § 3;2001, ch. 
451,§ 1; 2003, ch. 399, § 3; 2004, ch. 914, § 3a; 


16-21-102. [Repealed.] 


History. 

Acts 19438, ch. 180, § 2; 1945, ch°89, $2: C. 
Supp. 1950, § 738.2 (Williams, § 738.6); Acts 
1967, ch. 1382, § 2; T.C.A. (orig. ed.), § 16-902; 
Acts 1993, ch. 66, § 27; 20038, ch. 399, § 4; 
2018, ch. 236, § 48; 2019, ch. 345, § 24, re- 


16-21-103. [Repealed.] 


History. 

Acts 1948, ch. 130, § 2a, as added by Acts 
1947, ch. 47, § 1; C. Supp. 1950, § 738.3 (Wil- 
hams, § 738.6a); T.C.A. (orig. ed.), § 16-903; 
repealed by Acts 2019, ch. 420, § 15, effective 
May 21, 2019. 


16-21-104. [Repealed.] 


History. 
Acts 1948, ch. 130, § 2a, as added by Acts 
1947, ch. 47, § 1; C. Supp. 1950, § 738.3 (Wil- 


2013, ch. -236,'$' 32: 2019. che S45.0'8 2o-Ures 
pealed by Acts 2019, ch. 420, § 13, effective May 
21s 2079: 


Compiler’s Notes. 
Former § 16-21-101 concerned establish- 
ment — membership. 


pealed by Acts 2019, ch. 420, § 14, effective May 
21, 2019. 


Compiler’s Notes. 
Former § 16-21-102 concerned terms of 
members. 


Compiler’s Notes. 
Former § 16-21-103 concerned elected mem- 
bers. 


hams, § 738.6b); T.C.A. (orig. ed.), § 16-904; 
repealed by Acts 2019, ch. 420, § 16, effective 
May 21, 2019. 
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Compiler’s Notes. 
Former § 16-21-104 concerned vacancies in 
membership. 


16-21-105. [Repealed.] 


History. 

Acts 1943, ch. 130, § 3; C. Supp. 1950, 
§ 738.4 (Williams, § 738.7); T.C.A., § 16-905; 
Acts 1989, ch. 154, §§ 1, 2; 1993, ch. 65, § 3; 
repealed by Acts 2019, ch. 420, § 17, effective 
May 21, 2019. 


16-21-106. [Repealed.] 


History. 

Acts 1943, ch. 130, § 4; C. Supp. 1950, 
§ 738.5 (Williams, § 738.8); T.C.A. (orig. ed.), 
§ 16-906; Acts 1982, ch. 751, § 1; 1994, ch. 686, 
§ 1; repealed by Acts 2019, ch. 420, § 18, effec- 
tive May 21, 2019. 


16-21-107. [Repealed.] 


History. 

Acts 1943, ch. 130, § 5; C. Supp. 1950, 
§ 738.6 (Williams, § 738.9); T.C.A. (orig. ed.), 
§ 16-907; Acts 1986, ch. 909, § 4; 1989, ch. 588, 
ms 9, 10; 1990, ch. 751, § 4; 1990, ch. 1024, 
§ 16; 1992, ch. 966, § 1; 1993, ch. 65, § 4; 1994, 
ch. 686, § 2; 1994, ch. 1005, §§ 2, 3; 1995, ch. 
326, § 1; 1999, ch. 311, §§ 1, 2; 2001, ch. 408, 


16-21-108. [Repealed.] 


History. 

Acts 1943, ch. 180, § 6; C. Supp. 1950, 
§ 738.7 (Williams, § 738.10); T.C.A. (orig. ed.), 
§ 16-908; repealed by Acts 2019, ch. 420, § 20, 
effective May 21, 2019. 


16-21-109. [Repealed.] 


History. 

Acts> 1943,.ch, .130;.§°7;. C.. Supp.’,1950, 
§ 738.8 (Williams, § 738.11); T.C.A. (orig. ed.), 
§ 16-909; repealed by Acts 2019, ch. 420, § 21, 
effective May 21, 2019. 


16-21-110. [Repealed.] 


History. | 
Acts 1943, ch. 130, §§ 5, 8; 1945, 89, § 3; C. 
Supp. 1950, §§ 738.6, 738.9 (Williams, 


8§ 738.9, 738.12); modified; T.C.A. (orig. ed.), 
§ 16-910; repealed by Acts 2019, ch. 420, § 22, 
effective May 21, 2019. 


JUDICIAL ORGANIZATIONS 


16-21-110 


Compiler’s Notes. 
Former § 16-21-105 concerned organization 
— assistants — expenses. 


Compiler’s Notes. 
Former § 16-21-106 concerned meetings. 


886; 772003, ch. 399,'§ '5;'2004,'ch.'756, $" 1; 
2013, ch. 236, § 32; 2019, ch. 345, § 25; re- 
pealed by Acts 2019, ch. 420, § 19, effective May 
BE 2019, 


Compiler’s Notes. 
Former § 16-21-107 concerned duties of 
council. 


Compiler’s Notes. 
Former § 16-21-108 concerned reports by 
judges and officials. 


Compiler’s Notes. 
Former § 16-21-109 concerned expenses of 
members. 


Compiler’s Notes. 
Former § 16-21-110 concerned appropria- 
tions. 
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16-21-111. Personal injury or death cases in chancery or circuit courts 


— Reports. 


(a) The clerks of circuit courts and the clerks and masters of chancery courts 
shall report, on a monthly basis, to the administrative office of the courts on a 
form to be devised and distributed by the administrative office of the courts, 
the following data: 

(1) The number of cases filed claiming money damages for personal injury 
or death; 

(2) The number of such cases actually proceeding to trial; and 

(3) For each such case actually proceeding to trial, the number of cases in 
which the plaintiff was awarded some money damages for personal injury or 
death, the amount of the verdict given in a jury case, the amount of judgment 
in a case without a jury, and any additur or remittitur awarded in the case 
by the trial judge. 

(b) The presiding judge in each circuit shall verify the trial data reported to 
the administrative office of the courts. 

(c) The administrative office of the courts shall compile such data and report 
the findings of the previous fiscal year, on or before February 1 of each year, to 
the chair of the senate judiciary committee, the chair of the civil justice 
committee of the house of representatives, and the attorney general and 
reporter. The report is a public document, available on request from the 
administrative office of the courts. 


History. 

Acts 1989, ch. 53, § 1; 2018, ch. 236, § 32; 
2019, ch. 345, § 26; 2019, ch. 420, § 23; 2021, 
ch. 64, § 15. 


Amendments. 
The 2021 amendment substituted “civil jus- 


tice committee of the house of representatives” 
for “judiciary committee of the house of repre- 
sentatives” in (c). 


Effective Dates. 
Acts 2021, ch. 64, § 132. March 29, 2021. 


CHAPTER 22 
DRUG COURT TREATMENT ACT OF 2003 


Section 


16-22-101. 
16-22-102. 
16-22-103. 
16-22-104. 
16-22-105. 
16-22-106. 
16-22-107. 
16-22-108. 
16-22-109. 
16-22-110. 
16-22-111. 
16-22-112. 
16-22-113. 
16-22-114. 


Short title. 

Legislative intent — Goals. 

Chapter definitions. 

General principles. 

Administration. 

Application for grant funds. 

Prohibited use of grant awards. 
Establishment of advisory committee. 
Collection and assessment of fees 
Administration and disbursement of fees. 
No right to treatment conferred. 
Construction. 

Treatment program participants. 
Juvenile court drug court treatment programs. 
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16-22-101. Short title. 


DRUG COURT TREATMENT ACT OF 2003 


16-22-102 


This chapter shall be known and may be cited as the “Drug Court Treatment 


Act of 2003.” 


History. 
Acts 2008, ch. 335, § 1. 


Compiler’s Notes. 

. Former ch. 22, §§ 16-22-101 — 16-22-105 
(Acts 1957, ch. 409, § 1; 1961, ch. 98, §§ 1-3; 

1965, ch. 215, § 1; T.C.A., §§ 16-1001 — 16- 

1005), which created the position of cost ac- 

countant and budget officer in the judicial 

branch, was repealed by Acts 1981, ch. 21, § 2. 


Attorney General Opinions. 
Ifa probationer satisfied the requirements of 
participation in the “drug court program,” and 
- participation in the program was ordered as a 
- modification of the conditions of probation pur- 
- suant to a revocation hearing, then a drug court 
- could assume jurisdiction over the probation by 
transfer of the probation to the drug court, 
OAG 03-164, 2003 Tenn. AG LEXIS 175 
(12/23/03). 

As long as participation in the “drug court 
_ program” was ordered as a condition of the 
probation after a revocation hearing, defendant 
satisfied the criteria for participation in the 
_ program, and the case was one where the 


general sessions and circuit courts had concur- 
rent jurisdiction, then a drug court would be 
able to accept a transfer of probation for a 
misdemeanant sentenced to probation in a gen- 
eral sessions court, OAG 03-164, 2003 Tenn. AG 
LEXIS 175 (12/23/03). 

As circuit courts are courts of general juris- 
diction and maintain exclusive original juris- 
diction over criminal matters, a circuit court or 
drug court created by a circuit court would have 
subject matter jurisdiction over any criminal 
case in that judicial district, OAG 03-164, 2003 
Tenn. AG LEXIS 175 (12/23/03). 

Just as a sentence of probation may be trans- 
ferred from one jurisdiction to another, there is 
nothing in the Tennessee code that would pre- 
vent a sentence of probation from being trans- 
ferred from one division of a circuit court to 
another, OAG 03-164, 2003 Tenn. AG LEXIS 
175 (12/23/03). 

Drug court treatment program participant 
facing sanctions, but not termination from pro- 
gram, for infractions—notice and _ hearing 
rights; recusal of judge. OAG 11-10, 2011 Tenn. 
AG LEXIS 10 (1/18/11). 


16-22-102. Legislative intent — Goals. 


(a) The general assembly recognizes that a critical need exists in this state 
for criminal justice system programs to reduce the incidence of drug use, drug 
addiction and crimes committed as a result of drug use and drug addiction. It 
is the intent of the general assembly by this chapter to create a program to 
facilitate the implementation of new and the continuation of existing drug 


court treatment programs. 


(b) The goals of the drug court treatment programs created under this 


chapter include the following: 


(1) To reduce the use of jail and prison beds and other correctional services 
by nonviolent chemically dependent offenders by diverting them into reha- 


bilitative programs; 


(2) To reduce incidences of drug use and drug addiction among offenders; 
(3) To reduce crimes committed as a result of drug use and addiction; 
(4) To promote public safety through these reductions; 

(5) To increase the personal, familial and societal accountability of offend- 


ers; and 


(6) To promote effective interaction and the use of resources among local 
criminal justice agencies and community agencies. 


History. 
Acts 2008, ch. 335, § 1. 
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16-22-103. Chapter definitions. 


As used in this chapter: 

(1) “Chemically dependent” means a maladaptive pattern of substance 
use leading to clinically significant impairment or distress as manifested by — 
two (2) or more of the predeterminate symptoms occurring at any time in the 
same twelve-month period; 

(2) “Drug court treatment program” means any drug court treatment 
program created within the state that follows the general principles refer- 
enced in § 16-22-104 and that is established by the judge of a court in this 
state exercising criminal jurisdiction or by the judge of a juvenile court. A 
“drug court treatment program” shall have the same powers as the court 
that created it; 

(3) “Nonadversarial approach” means that the district attorney general 
and the defense attorney work together for the benefit of the drug court 
treatment program participants and the program. Any disagreements are to 


be resolved prior to court and not in front of the participants; and 
(4)(A) “Violent offender” means a person who: 
(i) Is convicted of an offense, during the course of which: 
(a) The person carried, possessed or used a firearm or dangerous 


weapon; 


(b) There occurred the death of or serious bodily injury to any 


person; or 


(c) The person committed a felony involving the use of force against 


the person of another; 


(ii) Has one (1) or more prior convictions for a felony crime of violence 
involving the use or attempted use of force against a person with the 
intent to cause death or serious bodily harm; or 

(ii) Is convicted of domestic assault under § 39-13-111; 

(B) In determining whether a defendant is a “violent offender” under 
subdivision (4)(A)@), it does not matter whether one (1) or more of the 


circumstances described 


in subdivision (4)(A)(i)(a), 


(4)(A)G)(6), or 


(4)(A)(G)(c) is or is not an element of the offense for which the person is 


convicted. 


History. 
Acts 2003, ch. 335, § 1; 2007, ch. 375, § 1; 
2012, ch, 889, § 1;:2021, ch. 409, §§ 1, 2. 


Compiler’s Notes. 

Acts 2021, ch. 409, § 27 provided that the 
act, which amended this section, shall apply to 
court determinations made on or after July 1, 
2O2K: 


Amendments. 
The 2021 amendment rewrote (4)(A)(i)(c) 
which read: “(c) There occurred the use of force 


against the person of another; or”; and added 
(4)(A)Gii) to the definition of “violent offender”. 


Effective Dates. 
Acts 2021, ch. 409, § 27. July 1, 2021. 


Attorney General Opinions. 

Drug court treatment program participant 
facing sanctions, but not termination from pro- 
gram, for infractions—notice and _ hearing 
rights; recusal of judge. OAG 11-10, 2011 Tenn. 
AG LEXIS 10 (1/18/11). 
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16-22-104. General principles. 


DRUG COURT TREATMENT ACT OF 2003 


16-22-105 


_ All drug court treatment programs in this state shall be established and 
operate according to the following general principles as established by the 
National Association of Drug Court Professionals, Drug Court Standards 


Committee: 


(1) Drug courts integrate alcohol and other drug treatment services with 


justice system case processing; 


(2) Drug courts use a nonadversarial approach, with prosecution and 
defense counsel promoting public safety while protecting participants’ due 


process rights; 


(3) Drug courts identify eligible participants early and promptly place 
them in the drug court treatment program; 

(4) Drug courts provide access to a continuum of alcohol, drug, mental 
health and other related treatment and rehabilitation services; 

(5) Drug courts monitor abstinence by frequent alcohol and other drug 


testing; 


(6) Drug courts use a coordinated strategy to govern responses to partici- 


) Dp " 
pants’ compliance; 


(7) Drug courts use ongoing judicial interaction with each drug court 
participant as an essential component of the program; 

(8) Drug courts utilize monitoring and evaluation to measure the achieve- 
ment of program goals and gauge effectiveness; 

(9) Drug courts employ continuing interdisciplinary education to promote 
effective drug court planning, implementation and operations; and 

(10) Drug courts forge partnerships among the courts, public agencies and 
community-based organizations to generate local support and enhance drug 


court effectiveness. 


History. 
Acts 2003, ch. 335, § 1; 2010, ch. 833, § 1. 


Attorney General Opinions. 

The judge, prosecutor and public defender 
should be personally immune from money dam- 
ages for allegedly wrongful acts or omissions 
arising from their participation in cases in drug 


16-22-105. Administration. 


court, OAG 05-138, 2005 Tenn. AG LEXIS 140 
(9/8/05). 

Drug court treatment program participant 
facing sanctions, but not termination from pro- 
gram, for infractions—notice and _ hearing 
rights; recusal of judge. OAG 11-10, 2011 Tenn. 
AG LEXIS 10 (1/18/11). 


The department of mental health and substance abuse services shall 
administer the drug court treatment program by: 
(1) Defining, developing, and gathering outcome measures for drug court 
treatment programs relating to § 16-22-102; 
(2) Collecting, reporting and disseminating drug court treatment data; 
(3) Supporting a state drug treatment mentor program; 
(4) Sponsoring and coordinating state drug court treatment training; 
(5) Awarding, administering and evaluating state drug court treatment 


grants; and 


(6) Developing standards of operation for drug court treatment programs. 


16-22-106 


History. 
Acts 2003, ch. 335, § 1; 2007, ch. 375, § 2; 
2015, chs 453) $11. 


Compiler’s Notes 
Acts 2015, ch. 453, § 1 provided that the act, 
which amended this section, shall be known 
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and may be cited as the “Criminal Justice 
Veterans Compensation Act of 2015” or the 
“CJVC Act.” 

For the Preamble to the act concerning the 
establishment of specialized veterans treat- 
ment courts, see Acts 2015, ch. 453. 


16-22-106. Application for grant funds. 


Through the department of mental health and substance abuse services, a 
court exercising criminal jurisdiction within this state or an existing drug 
court treatment program created by a court exercising criminal jurisdiction 
may apply for drug court treatment program grant funds to: 

(1) Fund a full-time or part-time program director position; 
(2) Fund drug court treatment staff whose job duties are directly related 


to program operations; 


(3) Fund substance abuse treatment, mental health and other direct 
services for drug court treatment participants; 


(4) Fund drug testing; 


(5) Fund program costs directly related to program operations; and 
(6) Implement or continue drug court treatment program operations. 


History. 
Acts 2003, ch. 335, § 1; 2007, ch. 375, § 3; 
2010, ch. 833, § 2; 2015, ch. 453, § 12. 


Compiler’s Notes 
Acts 2015, ch. 453, § 1 provided that the act, 
which amended this section, shall be known 


and may be cited as the “Criminal Justice © 
Veterans Compensation Act of 2015” or the 
“CJVC Act.” 

For the Preamble to the act concerning the 
establishment of specialized veterans treat- 
ment courts, see Acts 2015, ch. 453. 


16-22-107. Prohibited use of grant awards. 


Department of mental health and substance abuse services grant awards — 


may not be: 


(1) Used to pay for wages not directly related to drug court treatment 


program operations; 


(2) Made to any court that does not agree to operate its gia a in 
accordance with the principles in § 16-22-104; 

(3) Used for construction or land acquisition; 

(4) Used to pay bonuses or commissions to any individuals or organiza- 


tions; or 
(5) Used to form a corporation. 


History. 
Acts 2003, ch. 335, § 1; 2015, ch. 453, § 13. 


Compiler’s Notes 

Acts 2015, ch. 453, § 1 provided that the act, 
which amended this section, shall be known 
and may be cited as the “Criminal Justice 


Veterans Compensation Act of 2015” or the 
“CJVC Act.” 

For the Preamble to the act concerning the 
establishment of specialized veterans treat- 
ment courts, see Acts 2015, ch. 453. 


16-22-108. Establishment of advisory committee. 


The commissioner of finance and administration shall establish an advisory — 
committee composed of seven (7) members, two (2) of whom shall be judges who 
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have presided over a drug court for at least two (2) years and two (2) of whom 
shall be drug coordinators who have functioned as drug coordinators in 
actively implemented drug courts for at least two (2) years. The committee 
shall review all program criteria established by the department of mental 
health and substance abuse services and shall advise the commissioner on the 
allocation of funds under this chapter. Before appointing the members, the 
commissioner shall consult with the president of the Tennessee Association of 
_ Drug Court Professionals, the president of the Tennessee Association of Alcohol 
and Drug Abuse Services and the Tennessee Association of Mental Health 
Organizations. After the commissioner establishes staggered terms with the 
initial appointments, a member shall have a four-year term, and a member 
may be appointed to serve one (1) additional consecutive term. Each member 
shall be reimbursed from the drug court treatment program resources fund 
established in § 16-22-110 for travel expenses for attending a meeting of the 
advisory committee in accordance with the comprehensive travel regulations 
promulgated by the department of finance and administration and approved 
by the attorney general and reporter. 


History. 
Acts 2003, ch. 335, § 1; 2008, ch. 883, § 1; 
2015, ch. 453, § 14. 


Compiler’s Notes 
Acts 2015, ch. 453, § 1 provided that the act, 


and may be cited as the “Criminal Justice 
Veterans Compensation Act of 2015” or the 
“CJVC Act.” 

For the Preamble to the act concerning the 
establishment of specialized veterans treat- 
ment courts, see Acts 2015, ch. 453. 





which amended this section, shall be known 


16-22-109. Collection and assessment of fees 


(a) The clerks of all courts of general sessions, circuit and criminal courts 
and municipal courts exercising the jurisdiction of courts of general sessions 
shall collect the sum of seventy-five dollars ($75.00), or in counties establishing 
or operating a veterans treatment court in accordance with § 16-6-104, one 
hundred thirty dollars ($130), from any person who: 

(1) Enters a plea of guilty; 

(2) Enters a plea of nolo contendere; 

(3) Is adjudicated at trial; 

(4) Enters a plea pursuant to any of the diversionary sentencing statutes 
to any criminal offense described in subsection (b), for attempt or conspiracy 
to commit any such offense or for aiding, abetting or acting in the capacity of 
an accessory in the commission of any such offense; or 

(5) Is found in violation of the terms and conditions of a suspended 
sentence imposed for any criminal offense described in subsection (b). 

(b) The fee established in subsection (a) applies to any offense under the 
Tennessee Drug Control Act, compiled in title 39, chapter 17, part 4. 

(c) The clerks of all courts of general sessions, circuit and criminal courts 
and municipal courts exercising the jurisdiction of courts of general sessions 
shall collect the sum of seventy-five dollars ($75.00), or in counties establishing 
or operating a veterans treatment court in accordance with § 16-6-104, one 
hundred thirty dollars ($130), from any person who is found in violation of the 
terms and conditions of a suspended sentence imposed for any criminal 
conviction in which the violation is premised upon a positive drug screen. 
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(d) Except as provided in subsection (e), this assessment shall be subject to 
§ 8-21-401 and shall be in addition to all other taxes, costs and fines. The first 
five dollars ($5.00) of each such assessment shall be paid to the clerks of the 
court imposing assessment, who shall transfer it to the state treasurer, who 


-~ 


shall credit it to the general fund and earmark it for use by the department of — 


finance and administration, office of criminal justice programs, for funding 
drug court treatment program administration and funding such grant awards 
as are made by the department of finance and administration, office of criminal 
justice programs. The remainder of the assessments shall be deposited by the 
clerk of the collecting court into a dedicated county fund. The fund shall not 
revert to the county general fund at the end of the fiscal year, but shall remain 
for the purposes set out in this section. The money shall be used by the county 
exclusively for the creation and maintenance of state drug court treatment 
programs as defined in § 16-22-104. In the event no drug court treatment 
program operates in a county, the remainder of the funds from that county 
shall be remitted annually in full to the state of Tennessee to be placed in the 
drug court treatment program resources fund to be administered by the 
department of finance and administration, office of the criminal justice 
programs, in accordance with § 16-22-110. The comptroller’s regular audit of 
a local government shall also include the dedicated county fund established by 
this section. 

(e) For counties establishing or operating a veterans treatment court 
program in accordance with § 16-6-104: 

(1) This assessment shall be subject to § 8-21-401 and shall be in addition 
to all other taxes, costs, and fines; 

(2) The first ten dollars ($10.00) of each such assessment shall be paid to 
the clerks of the court imposing the assessment, who shall transfer it to the 
state treasurer, who shall credit it to the general fund and earmark it for use 
by the department of mental health and substance abuse services for 
funding drug court treatment program and veterans treatment court pro- 
gram administration; 

(3) The revenue generated by seventy dollars ($70.00) of each such 
assessment shall be deposited by the clerk of the collecting court into a 
dedicated county fund and used by the county exclusively for the creation 
and maintenance of state drug court treatment programs as defined in 
§ 16-22-104; provided, that this fund shall not revert to the county general 
fund at the end of the fiscal year, but shall remain for the purposes set out 
in this subdivision (e)(3). In the event no drug court treatment program 
operates in a county, the remainder of the funds from that county shall be 
remitted annually in full to the state to be placed in the drug court treatment 
program resources fund to be administered by the department of mental 
health and substance abuse services, in accordance with § 16-22-110; 

(4) The remaining fifty dollars ($50.00) of each such assessment shall be 
deposited by the clerk of the collecting court into a dedicated county fund and 
used by the county exclusively for the operation and maintenance of 
veterans treatment court programs in the county; provided, that this fund 
shall not revert to the county general fund at the end of the fiscal year, but 
shall remain for the purposes set out in this subdivision (e)(4). In the event 
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no veterans treatment court program operates in a county, the remainder of 
the funds from that county shall be remitted annually in full to the state, 
deposited in a separate account in the general fund, and designated for the 
exclusive use of the department of mental health and substance abuse 
services to assist existing veterans treatment court programs and to create 
and establish veterans treatment court programs in areas of this state that 
have a significant veteran population involved in the criminal justice 
system. The department is not required to distribute money to any county 
that operates or establishes a veterans treatment court program that does 
not operate according to the ten (10) key components or, for which program, 
the judge or other court professionals have not completed nationally recog- 
nized training and state certification as established by the department; 

(5) The comptroller’s regular audit of a local government shall also 
include the dedicated county funds established by this section; and 
(6) As used in this subsection (e), “veterans treatment court program” has 
the same meaning as defined in § 16-6-101. 
(f) The funds collected from this assessment are dedicated to the adminis- 
tration and operation of drug court treatment programs created by courts 
exercising criminal jurisdiction. 


History. 
Acts 2003, ch. 335, § 1; 2005, ch. 429, § 2; 
2007, ch. 375, §§ 4-6; 2015, ch. 453, §§ 9, 10. 


Compiler’s Notes 
Acts 2015, ch. 453, § 1 provided that the act, 
which amended this section, shall be known 


and may be cited as the “Criminal Justice 
Veterans Compensation Act of 2015” or the 
“CJVC Act.” 

For the Preamble to the act concerning the 
establishment of specialized veterans treat- 
ment courts, see Acts 2015, ch. 453. 





16-22-110. Administration and disbursement of fees. 


The assessment collected and remitted to the state shall be placed in a drug 
court treatment program resources fund for the purposes of funding drug court 
treatment program administration and the grant awards as provided in 
8§ 16-22-105 and 16-22-106. The office of criminal justice programs shall 
administer the money in the drug court treatment program resources fund. 
Any unspent money shall not be transferred or placed to the credit of the 
general revenue fund of the state at the end of each year, but shall remain 
deposited to the credit of the drug court treatment program resources fund for 
future allocation. 


History. 
Acts 2003, ch. 335, § 1. 


16-22-1111. No right to treatment conferred. 


Nothing contained in this chapter shall confer a right or an expectation of a 
right to treatment for an offender within the criminal justice system. 


History. 
Acts 2008, ch. 335, § 1. 
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16-22-112. Construction. 


Nothing in this chapter shall be construed to limit the ability of any 
jurisdiction to create or maintain a drug court treatment program that adheres 
to the guidelines set forth in § 16-22-104. 


History. 
Acts 2008, ch. 335, § 1. 


16-22-113. Treatment program participants. 


Each participant in a drug court treatment program shall: 
(1) Not be a violent offender as defined in § 16-22-103; 
(2) Be substance abusing or chemically dependent, or both; and 
(3) Be willing to participate in a treatment program. 


History. 
Acts 20038, ch. 335, § 1; 2007, ch. 375, § 7. 


16-22-114. Juvenile court drug court treatment programs. 


In addition to courts exercising criminal jurisdiction and authorized to serve 
as drug treatment courts, courts exercising jurisdiction over juveniles alleged 
to be delinquent or unruly may also develop and operate drug court treatment 
programs, subject to all guidelines and requirements in this chapter. The 
juvenile drug court treatment programs shall not be funded or supported by 
revenues collected by the clerks of general sessions, circuit and criminal courts 
or municipal courts exercising general sessions court jurisdiction pursuant to 
§ 16-22-109. 


History. 
Acts 2007, ch. 375, § 8. 


TITLE 17 
JUDGES AND CHANCELLORS 


Chapter 
1. General Provisions. 
2. Special Judges and Interchange. 
3. Conferences. 
4. Judicial Appointment and Trial Court Vacancy Commission. 
5. Board of Judicial Conduct. 
CHAPTER 1 
GENERAL PROVISIONS 
Part 1. Qualifications and Selection 
Section 
17-1-101. Age. 


17-1-102. Residence. 

17-1-103. Election. 

17-1-104. Oath of office. 

17-1-105. Practice of law prohibited — Exception for wind up of practice of newly elected or 
appointed judge or chancellor. 

17-1-106. Judges to be lawyers — Exceptions. 

17-1-107. Uniformly reported caseload statistics. 


Part 2. Miscellaneous Duties and Powers 


17-1-201. Attendance at court required. 
17-1-202. Penalty for failure to open court. 
17-1-203. Powers in other districts. 
17-1-204. Extraordinary process. 

17-1-205. Appointment of receivers. 
17-1-206. Marriage rites. 


Part 3. Vacancies 


17-1-301. Vacancies in office. 

17-1-302. [Reserved.] 

17-1-303. Vacancy in office of county judge. 
17-1-304. Powers after vacation of office. 
17-1-305. New trial in event of vacancy in office. 
17-1-306. Death or insanity pending appeal. 


Part 4. Secretarial Assistance 


17-1-401. Provision for secretarial assistance. 
17-1-402. Fixing of salaries — Approval by chief justice — Payment. 
17-1-403. Sole authority authorizing secretarial assistance. 


PART 1 
QUALIFICATIONS AND SELECTION 


17-1-101. Age. 


A judge of the supreme court shall be thirty-five (35) years of age; of other 
courts, thirty (30) years of age. 
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17-1-102 


History. 

Code 1858, § 3910 (deriv. Const. 1834, art. 6, 
§§ 3, 4); Shan., § 57038; Code 1932, § 9889; 
T.C.A. (orig. ed.), § 17-101. 


Cross-References. 
Age requirements for judges, Tenn. Const., 
art. VI, §§ 3, 4. 
Expense accounts, §§ 8-26-101, 8-26-102. 
Impeachment, title 8, ch. 46, parts 1, 2. 
Retired judges, assignment to relieve con- 
gested dockets, § 8-36-806. 
Salaries, §§ 8-23-103, 8-23-104. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§ 566. 


17-1-102. Residence. 
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Tennessee Criminal Practice and Procedure 
(Raybin), § 24.10. 

Tennessee Jurisprudence, 16 Tenn. Juris., 
Judges, § 4. 


Law Reviews. 

Inferiority Complex: Should State Courts 
Follow Lower Federal Court Precedent on the 
Meaning of Federal Law?, 68 Vand. L. Rev. 53 
(2015). 

Original Meaning and the Precedent Fall- 
back, 68 Vand. L. Rev. 105 (2015). 

Rookie Year on the Federal Bench (Hon. 
Ronald Lee Gilman), 36 No. 5 Tenn. B.J. 22 
(2000). 

The Tennessee Court System (Frederic S. Le 
Clercq), 8 Mem. St. U.L. Rev. 189. 


Each judge and chancellor of a circuit, criminal or chancery court is required 
to reside in the judicial district or division for which the judge and chancellor 
is elected, and a removal from the judicial district or division creates a vacancy 


in the office. 


History. 

Code 1858, § 3914 (deriv. Acts 1809 (Sept.), 
chy 49,9 $7; 1835-1836, cho 6) § 2); Shang) 
§ 5707; Code 1932, § 9898; modified; T.C.A. 
(orig. ed.), § 17-102. 


Cross-References. 
Residency requirements for state judges, 
Tenn Const., art. VI, § 4. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§ 614. 


17-1-103. Election. 


Tennessee Criminal Practice and Procedure 
(Raybin), § 24.10. 


Law Reviews. 

The Tennessee Court System — Chancery 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 281. 


Attorney General Opinions. 

Factors used to determine residency status, 
OAG 95-019, 1995 Tenn. AG LEXIS 19 
(3/27/95). 


(a) The judges of the supreme court, the court of appeals, and the court of 


criminal appeals shall be elected by the qualified voters of the state in a 
statewide retention election conducted in accordance with chapter 4, part 1 of 
this title, and any appointments to fill a vacancy or a full eight-year term shall 
be made in accordance with chapter 4, part 1 of this title. 

(b) The chancellors, circuit court judges, criminal court judges, and judges of 
any other state trial court of record shall be elected by the qualified voters of 
their respective judicial districts, as provided in the general election law set 
forth in title 2, and any appointments due to a vacancy in any of these offices 
shall be made in accordance with chapter 4, part 3 of this title. 


History. 

Code 1858, §§ 307, 308 (deriv. Const. 1834, 
art. 6, §§ 3, 4); Shan., § 374; mod. Code 1932, 
§ 631; impl. am. Acts 1967, ch. 226, § 3; T.C.A. 
(orig. ed.), § 17-103; Acts 2016, ch. 528, § 6. 


Compiler’s Notes. 
The provision for election of court of appeals 


judges in this section may be affected by chap- 
ter 4 of this title concerning the selection of 
appellate court judges. 

For the Preamble to the act concerning an 
orderly procedure for the appointment, confir- 
mation, and retention of appellate court judges 
as required by Tennessee Constitution, Article 
VI, Section 3, please refer to Acts 2016, ch. 528. 
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Cross-References. 

Appellate court nominating commission, title 
7, ch, 4. 

Election of judges, Tenn. Const., art. VI, §§ 3, 
4, 

Election of judges of court of criminal ap- 
peals, § 16-5-103. 

Election of judges of the supreme court, §§ 2- 
3-202, 16-3-101. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§ 614. 


GENERAL PROVISIONS 


17-1-104 


Tennessee Jurisprudence, 16 Tenn. Juris., 
Judges, § 5. 


Law Reviews. 

Rookie Year on the Federal Bench (Hon. 
Ronald Lee Gilman), 36 No. 5 Tenn. B.J. 22 
(2000). 

The Judicial System in Tennessee and Poten- 
tialities for Reorganization — Judges in Ten- 
nessee (Elvin E. Overton), 82 Tenn. L. Rev. 514. 


NOTES TO DECISIONS 


1. Constitutionality. 

Election of judges to the Tennessee Court of 
Appeals and the Court of Criminal Appeals of 
Tennessee on a statewide basis is consistent 
with the requirements of the Tennessee Consti- 
tution, because the Court of Appeals and the 
Court of Criminal Appeals are both single, 


17-1-104. Oath of office. 


unified courts, the judges of those courts are not 
assigned to any district or circuit or grand 
division, and the judges of those courts serve 
the entire state. Hooker v. Haslam, 437 S.W.3d 
409, 2014 Tenn. LEXIS 195 (Tenn. Mar. 17, 
2014), rehearing denied, 437 S.W.3d 409, 2014 
Tenn. LEXIS 934 (Tenn. Apr. 23, 2014). 


Before entering upon the duties of office, every judge and chancellor in this 
state is required to take an oath or affirmation to support the constitutions of 
the United States and that of this state, and to administer justice without 
respect of persons, and impartially to discharge all the duties incumbent on a 
judge or chancellor, to the best of the judge’s or chancellor’s skill and ability. 
The oath shall be administered in accordance with title 8 or any other 


applicable law. 


History. 

Code 1858, §§ 309, 310, 3911; Acts 1870, ch. 
24, § 2; Shan., §§ 378, 379, 5704; mod. Code 
1932, 8§ 635, 636, 9890; modified; impl. am. 
Acts 1979, ch. 68, § 3; T.C.A. (orig. ed.), § 17- 
104; Acts 2010, ch. 620, § 1; 2015, ch. 38, § 1. 


Compiler’s Notes 
For the Preamble to the act concerning leg- 
islative intent, please refer to Acts 2015, ch. 38. 


Cross-References. 

Administration and filing of oath §§ 8-18- 
107 — 8-18-114. 

Oath of special judge, § 17-2-120. 


Law Reviews. 

Reopening Tennessee’s Open Courts Clause: 
A Historical Reconsideration of Article I, Sec- 
tion 17 of the Tennessee Constitution, 27 U. 
Mem. L. Rev. 333 (1997). 


NOTES TO DECISIONS 


Analysis 


1. Special Judge — Oath. 
2. Election Contests — Beginning Date of Sal- 
ary. 


1. Special Judge — Oath. 

The provision for taking the oath is merely 
directory, and a special judge may take the oath 
of office under the general law, or act without 
taking the oath at all, so far as the validity of 
his orders and decrees are concerned. Sanders 
v. Metcalf, 1 Cooper’s Tenn. Ch. 419 (1873). 


2. Election Contests — Beginning Date of 
Salary. 

Upon the termination of election contest pro- 
ceedings, the successful party is entitled to the 
salary from the beginning of the term for which 
he was elected, though not sworn in until after 
the contest. State ex rel. Barham v. Graham, 
161 Tenn. 557, 30 S.W.2d 274, 1929 Tenn. 
LEXIS 66 (1930). 
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17-1-105. Practice of law prohibited — Exception for wind up of 


practice of newly elected or appointed judge or chancellor. 


No judge or chancellor shall practice law, or perform any of the functions of 
attorney or counsel, in any of the courts of this state, except in cases in which 
the judge or chancellor may have been employed as counsel previous to the 
judge’s or chancellor’s election. A newly elected or appointed judge or chancel- 
lor can practice law only in an effort to wind up the judge or chancellor’s 
practice, ceasing to practice as soon as reasonably possible and in no event 
longer than one hundred eighty (180) days after assuming office. 


Law Reviews. 
Ethical Obligations of Judges (Joe G. Riley), 
23 Mem. St. U.L. Rev. 507 (1993). 


History. 

Code 1858, § 3912 (deriv. Acts 1851-1852, ch. 
331, § 1); Shan., § 5705; Code 1932, § 9891; 
T.C.A. (orig. ed.), § 17-105; Acts 2012, ch. 789, 
Sis. 


Cross-References. 
County judges authorized to practice, § 16- 


Attorney General Opinions. 

General authority of judges of general ses- 
sions to administer oaths is not limited by 
T.C.A. §§ 8-18-107, 8-18-109(b) or 17-1-105, 


16-106. 
Practice of law prohibited, § 23-3-101. ESR L Tn i Hepa EAM a aM SMR SCE Src 
(4/15/03). 
Textbooks. 
Tennessee Jurisprudence, 16 Tenn. Juris., 
Judges, § 8. 
NOTES TO DECISIONS 
Analysis law pending such contest does not defeat suc- 
LP d Poli cessful contestant’s right to salary from the 
lend Send een Deane beginning of the term for which elected. State 
2. Election Contest — Rights of Judge Elect. ax rel. Baro. © iCicahan cle Ute eae ae 
ict tarlh tteoe tng uake he mic tcaercl S.W.2d 274, 1929 Tenn. LEXIS 66 (1930). 
1. Purpose and Policy. 


The practice of law by a chancellor or circuit ior ated hahaa Sl Ud ea ah A 


judge is contrary to public policy. Reynolds v. 
Chumbley, 175 Tenn. 492, 135 S.W.2d 939, 1939 
Tenn. LEXIS 66 (1940). 


2. Election Contest — Rights of Judge 
Elect. 
Statutory provision refers to an acting judge, 
and not to a judge elect who has been kept out 
of office by an election contest; and practice of 


Although T.C.A. § 17-1-105 does not have a 
180-day limitation on the practice of law after 
election as judge, Tenn. Sup. Ct. R. 10 is more 
restrictive and takes precedence; the statute 
has to yield to the inherent authority of the 
state supreme court to regulate the conduct of 
judges. State v. Lipford, 67 S.W.3d 79, 2001 
Tenn. Crim. App. LEXIS 581 (Tenn. Crim. App. 
2001). 


17-1-106. Judges to be lawyers — Exceptions. 


(a) In addition to the qualifications provided for judges by the Constitution 
of Tennessee, Article VI, §§ 3 and 4, judges of the supreme court, court of 
appeals, chancery courts, circuit courts, criminal courts, and courts exercising 
the jurisdiction imposed in one (1) or more of the chancery courts, circuit courts 
or criminal courts, shall be learned in the law, which must be evidenced by the 
judge being authorized to practice law in the courts of this state. 

(b)(1) This section shall not apply to courts of general sessions in counties of 

this state having a population according to the federal census of 1960 or any 

subsequent federal census as follows: 





not less than 
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nor more than 


4,000 4.500 
4,700 4,800 
4,900 4,950 
5,100 5,200 
5,250 5,300 
5,900 6,000 
6,250 6,300 
7,250 7,300 
7,800 7,825 
8,000 8,400 
8,400 8,500 
8,500 8,600 
9,500 9.571 
10,600 10,700 
11,500 11,511 
11,512 11,525 
11,850 11,900 
11,900 11,950 
12,170 12,200 
12,500 12,600 
13,000 13,500 
14,300 14,400 
15,400 15,500 
16,100 16,200 
17,000 17,500 
18,000 18,500 
18,800 18,850 
19,000 19,100 
19,100 20,000 
21,000 21,100 
21,450 21,500 
21,500 21,600 
22.200 22,300 
24,200 24,240 
25,500 25,600 
26,950 27,000 
27,650 27,700 
28,600 28,650 
30,400 30,500 
39,100 39,200 
41,550 41,600 
42,150 42.200 
250,000 300,000 


(2) This section shall not apply to judges of the county courts nor to chairs 
of county courts in the various counties of this state except in those counties 
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where such judges or chairs exercise general criminal jurisdiction normally 
exercised by the criminal and circuit courts, jurisdiction of purely civil cases in 
which a jury is provided for, except insanity proceedings and condemnation of 
land proceedings, and jurisdiction to hear and determine divorce cases. 
(c)(1) Notwithstanding any provision of subsection (b) to the contrary, this 
section shall apply to any county having a population of not less than two 
hundred eighty-seven thousand seven hundred (287,700) nor more than two 
hundred eighty-seven thousand eight hundred (287,800), according to the 
1980 federal census or any subsequent federal census. 

(2) Subdivision (c)(1) shall have no effect unless it is approved by a 
two-thirds (24) vote of the county legislative body of any county to which it 
may apply. Its approval or nonapproval shall be proclaimed by the presiding 
officer of the county legislative body and shall be certified by such officer to 
the secretary of state. 

(d) Notwithstanding any other public or private act, law or charter provi- 
sion, subsection (a) shall also apply to judges of city courts of all cities of this 
state having a population in excess of one hundred sixty thousand (160,000), 


according to the federal census of 1980 or any subsequent federal census. 


History. 

Acts 1961, ch. 283, § 1; 1965, ch. 85, § 1; 
1965, ch. 356,81: 1973,ch7312,8" To 1974..ch. 
521, § 1; T.C.A., § 17-119; modified; Acts 1983, 
CHNITS0! $8 (1, 251983 chs 20198 71: 


Compiler’s Notes. 

For table of U.S. decennial populations of 
Tennessee counties, see Volume 13 and its 
supplement. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 7.1, 24.10. 


Tennessee Jurisprudence, 16 Tenn. Juris., 
Judges, § 4. 


Law Reviews. 
Constitutional Law — Necessary Qualifica- 
tions for Judgeships, 30 Tenn. L. Rev. 640. 
The Constitutional Policy That Judges Be 
Learned in the Law (Frederic S. Le Clercq), 47 
Tenn. L. Rev. 689. 


NOTES TO DECISIONS 


Analysis 


1. Constitutionality. 
2. Application. 
3. Authorized Punishment for Contempt. 


1. Constitutionality. 

Requirement that judges referred to herein 
be authorized to practice law in the courts of 
Tennessee did not constitute an unreasonable 
classification under Tenn. Const., art. XI, § 8.. 

The qualifications for judges as prescribed by 
the Constitution are minimum qualifications 
and the legislature may prescribe additional 
qualifications not prohibited by the Constitu- 
tion so long as they do not interfere with nor 
nullify those constitutionally prescribed. La Fe- 
ver v. Ware, 211 Tenn. 393, 365 S.W.2d 44, 1963 
Tenn. LEXIS 358 (1963). 


2. Application. 
As the private act creating the court of gen- 
eral sessions for Cocke County conferred juris- 


diction concurrent to a limited degree with 
circuit and criminal courts, but no more than 
the jurisdiction generally imposed in courts of 
general sessions, this section, requiring judges 
to be attorneys, did not apply to the general 
sessions court of Cocke County. State ex rel. 
Swann v. Freshour, 219 Tenn. 482, 410 S.W.2d 
885, 1967 Tenn. LEXIS 451 (1967), rev’d, Dyke 
v. Taylor Implement Mfg. Co., 391 U.S. 216, 88 
S. Ct. 1472, 20 L. Ed. 2d 538, 1968 U.S. LEXIS 
1632 (1968). 

The issue of whether candidates for the office 
of county judge were required to be attorneys 
licensed to practice law in the state was ren- 
dered moot by the fact that the candidates were 
defeated in the general election prior to the 
adjudication of their appeal from the trial 
court. Perry v. Banks, 521 S.W.2d 549, 1975 
Tenn. LEXIS 683 (Tenn. 1975). 

The general sessions judge of Carter County 
is not subject to the provisions of this section 
and it is not required that he be licensed to 
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practice law in this state. Ray v. Weaver, 586 
S.W.2d 828, 1979 Tenn. LEXIS 501 (Tenn. 
£979). 


3. Authorized Punishment for Contempt. 

Judgment granting a habeas corpus writ was 
reversed because the general sessions court, 
regardless of any legal error, had the authority 
to summarily hold defendant in contempt; un- 
der T.C.A. § 16-15-7138, the general sessions 
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court judge was authorized to impose a punish- 
ment of five days imprisonment upon finding 
defendant in contempt. Lambert v. State, — 
S.W.3d —, 2012 Tenn. Crim. App. LEXIS 223 
(Tenn. Crim. App. Apr. 10, 2012), appeal denied, 
— §$.W.3d —, 2012 Tenn. LEXIS 536 (Tenn. 
Aug. 15, 2012), cert. denied, Lambert v. Tennes- 
see, 184 L. Ed. 2d 740, 133 S. Ct. 950, 568 U.S. 
1131, 2013 U.S. LEXIS 860 (U.S. 20138). 


17-1-107. Uniformly reported caseload statistics. 


No additional state trial judge positions shall be created until the Tennessee 
comptroller of the treasury has established uniformly reported caseload 
statistics, which may include a weighted caseload formula and that prioritizes 
the need for additional positions among the judicial districts. The Tennessee 
comptroller of the treasury shall certify the data to the civil justice committee 





of the house of representatives and the judiciary committee of the senate. 


History. 

Acts 1997, ch. 430, § 2; 2013, ch. 236, § 37; 
2019, ch. 345, § 27; 2019, ch. 420, § 24; 2021, 
ch. 64, § 16. 


Amendments. 
The 2021 amendment substituted “civil jus- 


tice committee of the house of representatives” 
for “judiciary committee of the house of repre- 
sentatives” in this section. 


Effective Dates. 
Acts 2021, ch. 64, § 1382. March 29, 2021. 


PART 2 
MISCELLANEOUS DUTIES AND POWERS 


17-1-201. Attendance at court required. 


Every judge and chancellor is required to hold the terms of courts for which 
the judge or chancellor is responsible at the regular times appointed by law, 
unless prevented by sickness of the judge or the judge’s family or by some other 


unavoidable necessity. 


History. 

Code 1858, § 39387 (deriv. Acts 1853-1854, ch. 
39, § 2); Shan., § 5741; Code 1932, § 9938; 
T.C.A. (orig. ed.), § 17-106. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§ 617. 


Law Reviews. 

The Tennessee Court System — Chancery 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 281. 

The Tennessee Court System — Criminal 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 319. 


17-1-202. Penalty for failure to open court. 


Any judge or chancellor who fails to open court for which the judge or 
chancellor is responsible within the first three (3) days of each regular term, 
without sufficient excuse, shall have one hundred dollars ($100) of salary 


deducted for the failure. 


History. 
Code 1858, § 3939 (deriv. Acts 1853-1854, ch. 


39, § 1); Shan., § 5743; Code 1932, § 9934; 
T.C.A. (orig. ed.), § 17-107. 
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Law Reviews. The Tennessee Court System — Criminal 
The Tennessee Court System — Chancery Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 

Court (Frederic S. Le Clercq), 8 Mem. St. U.L. Rev. 319. 

Rev. 281. 


17-1-203. Powers in other districts. 


The judges and chancellors are, notwithstanding § 17-1-102, judges and 
chancellors for the state at large, and as such, may, upon interchange and upon 
other lawful ground, exercise the duties of office in any other judicial district in 


the state. 


History. 

Code 1858, § 3915 (deriv. Acts 1822, ch. 10, 
§§ 1, 2; 1826, ch. 2, § 2; 1855-1856, ch. 24); 
Shan., § 5708; Code 1932, § 9894; modified; 
T.C.A. (orig. ed.), § 17-108. 


Textbooks. 
Tennessee Jurisprudence, 16 Tenn. Juris., 
Judges, § 9. 


NOTES TO DECISIONS 


Analysis 


. In General. 
. Pro Confesso Decree. 
. Search Warrant. 


mm CODE 


. In General. 

Under our judicial system, judges and chan- 
cellors, no matter where elected or by whom, 
are officers for the state at large, and not 
merely for their own circuits or divisions. Mc- 
Culley v. State, 102 Tenn. 509, 53 S.W. 134 
(1899). See also Saffrons v. Ericson, 43 Tenn. 1, 
1866 Tenn. LEXIS 6 (1866); In re Chadwell, 54 
Tenn. 630, 1872 Tenn. LEXIS 98 (1872); Stuart 
v. State, 60 Tenn. 178, 1873 Tenn. LEXIS 432 
(1873). 


2. Pro Confesso Decree. 

A judge, sitting by interchange with chancel- 
lor after chancellor adjourned court, had juris- 
diction to enter decree pro confesso. Lieberman, 
Loveman & Cohn v. Knight, 153 Tenn. 268, 283 
S.W. 450, 1925 Tenn. LEXIS 28 (1926). 


17-1-204. Extraordinary process. 


3. Search Warrant. 

Circuit judges in Tennessee are judges for the 
state at large and have broad authority to issue 
a search warrant for use outside the judicial 
circuit to which they are elected. United States 
v. Muncey, 185 F. Supp. 107, 1960 U.S. Dist. 
LEXIS 3493 (E.D. Tenn. 1960). 

Trial court properly granted defendants’ mo- 
tion to suppress drugs and drug paraphernalia 
seized from their homes pursuant to search 
warrants because the warrants were invalid 
under the Fourth Amendment, as the district 
circuit court judge who issued the search war- 
rants lacked jurisdiction to issue search war- 
rants for defendants’ residences that were lo- 
cated in a different judicial district. Nothing in 
the record established that the issuing judge 
obtained jurisdiction to issue the search war- 
rants by interchange, designation, appoint- 
ment, or other lawful means. State v. Frazier, 
558 S.W.3d 145, 2018 Tenn. LEXIS 537 (Tenn. 
Sept. 26, 2018). 


(a) The judges and chancellors shall have interchangeable and concurrent 
jurisdiction to grant injunctions, attachments and all other extraordinary 
process, issuable out of, and returnable to, any of the circuit or chancery courts 
of this state. 

(b) Upon making the requisite fiats for, and granting such extraordinary 
process, it shall be the duty of the judge or chancellor to enclose the papers 
accompanying the application and the order made, in a sealed envelope, 
directed to the clerk of the court to which the fiat is directed, which envelope 
shall be opened only by the clerk or the clerk’s deputy. 
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History. 

Code 1858, §§ 3946, 3947 (deriv. Acts 1825, 
ch. (1, 835° 1835-1836, ch. 4, § 9); Shani; 
§8§ 5750, 5751; Code 1932, §§ 9946, 9947; 
T.C.A. (orig. ed.), § 17-109. 


Cross-References. 

Extraordinary process, §§ 29-1-103 — 29-1- 
109. 

Vacancy in office of sheriff, appointment of 
process servers, § 8-8-108. 
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Textbooks. 
Tennessee Jurisprudence, 15 Tenn. Juris., 
Injunctions, §§ 2, 24. 


Law Reviews. 

The Tennessee Court System — Chancery 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rey. 281. 


NOTES TO DECISIONS 


Analysis 


Judges Covered. 

. Jurisdiction. 

—Discretion. 

—Mandatory Injunction. 

—Extraordinary Process Returnable to An- 
other Court. 

—Writ of Attachment for Extraordinary 
Contempt. 

. Enjoining Execution. 

—Own Execution. 

. —Enjoining Execution from Another Court. 


pel ae pte ach ea 


m OO7 


. Judges Covered. 

The power to grant injunctions, attachments 
and other extraordinary process is intrusted to 
all our chancellors and circuit and special 
judges, interchangeably. In re Chadwell, 54 
Tenn. 630, 1872 Tenn. LEXIS 98 (1872); Flippin 
v. Knaffle, 2 Cooper’s Tenn. Ch. 238 (1875); 
Thompson v. Menefee, 6 Tenn. App. 118, —S.W. 
—, 1927 Tenn. App. LEXIS 123 (Tenn. Ct. App. 
1927). 

The power of a criminal court judge to grant 
extraordinary process, including appointment 
of a receiver, was upheld. Shields v. Coleman, 
157 U.S. 168, 15 S. Ct. 570, 39 L. Ed. 660, 1895 
U.S. LEXIS 2188 (1895). 


2. Jurisdiction. 


3. —Discretion. 

The power to grant injunction is entrusted by 
statute to all chancellors, circuit and special 
judges and there is no statutory provision con- 
trolling the exercise of the discretionary power, 
but the discretion is a legal discretion and 
controlled by well settled rules, and the exer- 
cise of this discretion is not subject to appellate 
review, except in cases of manifest abuse of the 
discretion. Thompson v. Menefee, 6 Tenn. App. 
118, — S.W. —, 1927 Tenn. App. LEXIS 123 
(Tenn. Ct. App. 1927). 


4, —Mandatory Injunction. 

If a judge had the power and jurisdiction to 
issue an injunction, he necessarily had the 
power to issue a mandatory injunction to pre- 
vent irreparable injury. Churchwell v. Callens, 
36 Tenn. App. 119, 252 S.W.2d 131, 1952 Tenn. 
App. LEXIS 99 (Tenn. Ct. App. 1952). 


5. —Extraordinary Process Returnable to 
Another Court. 

This section has been construed not to autho- 
rize any other judge or chancellor to usurp the 
jurisdiction of the chancery court in which the 
suit is pending so as to interfere with its 
judgments and decrees, but at the same time it 
is held that the issuance of “extraordinary” 
process made returnable to that court is not 
such interference. Churchwell v. Callens, 36 
Tenn. App. 119, 252 S.W.2d 131, 1952 Tenn. 
App. LEXIS 99 (Tenn. Ct. App. 1952). 


6. —Writ of Attachment for Extraordinary 
Contempt. 

A writ of attachment for extraordinary con- 
tempt is an extraordinary process. Churchwell 
v. Callens, 36 Tenn. App. 119, 252 S.W.2d 131, 
1952 Tenn. App. LEXIS 99 (Tenn. Ct. App. 
1952). 


7. Enjoining Execution. 


8. —Own Execution. 

Chancery will enjoin its own execution, upon 
an original bill in a proper case. Anderson v. 
Mullenix, 73 Tenn. 287, 1880 Tenn. LEXIS 126 
(1880). 


9. —Enjoining Execution from Another 
Court. 

One chancellor cannot enjoin the decrees of 
another chancellor, with a view of having them 
revised, reviewed, or reversed in a different 
chancery court from that in which they were 
rendered; but it is competent for any chancellor 
to enjoin an execution from another chancery 
court, upon the ground that the judgment has 
been paid, or otherwise satisfied, or was ob- 
tained through fraud, or upon the ground that 
the judgment debtor is entitled to an equitable 
setoff. Deaderick v. Smith, 25 Tenn. 138, 1845 
Tenn. LEXIS 46 (1845); Whiteside v. Latham, 
42 Tenn. 91, 1865 Tenn. LEXIS 23 (1865); 
Smith v. Johnson, 49 Tenn. 225, 1870 Tenn. 
LEXIS 220 (1870); Douglass v. Joyner, 60 Tenn. 
32, 1872 Tenn. LEXIS 471 (1872); Greenfield v. 
Hutton, 60 Tenn. 216, 1872 Tenn. LEXIS 476 
(1872); Montgomery v. Whitworth, 1 Cooper’s 
Tenn. Ch. 174 (1873); Bond v. Greenwald, 66 
Tenn. 466, 1874 Tenn. LEXIS 166 (1874); 
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Grader v. Coltart, 3 Shan. 562 (1875); Smith v. 
St. Louis Mut. Life Ins. Co., 3 Cooper’s Tenn. 
Ch. 502 (1877); Anderson v. Mullenix, 73 Tenn. 
287, 1880 Tenn. LEXIS 126 (1880); Churchwell 


v. Callens, 36 Tenn. App. 119, 252 S.W.2d 131, 
1952 Tenn. App. LEXIS 99 (Tenn. Ct. App. 
1952). 


17-1-205. Appointment of receivers. 


The judges of the circuit courts and chancellors may also concurrently 
appoint receivers in vacation, whenever necessary in the proceedings of either 
the circuit or chancery courts, and the clerks of the courts, when required by 
the fiat, shall take bond with good security, from the receiver or applicant, as 


the case may be, for the faithful discharge of the duties of receiver. 


History. 

Code 1858, § 3948 (deriv. Acts 1833, ch. 47, 
§ 1); Shan., § 5752; Code 1932, § 9948; T.C.A. 
(orig. ed.), § 17-110. 


Cross-References. 
Vacancy in office of sheriff, appointment of 
process servers, § 8-8-108. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§§ 120, 359, 364. 


Law Reviews. 

The Tennessee Court System — Chancery 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 281. 

The Tennessee Court System — Circuit 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 241. 


NOTES TO DECISIONS 


Analysis 


1. Collateral Attack. 
2. Courts Covered — Time for Appointment — 
Notice. 

3. —Appellate Courts. 

. Receiver in Chancery Appointed by Crimi- 
nal Judge. 

. Receiver’s Certificates — Issue and Status. 

. Receiver’s Compensation. 

. Defenses against Receiver Suing. 


. Collateral Attack. 

When a court having jurisdiction appoints a 
receiver, neither the appointment nor powers 
conferred on receiver are subject to collateral 
attack. Robertson v. Citizens’ Bank of Water- 
town, 168 Tenn. 230, 77 S.W.2d 62, 1934 Tenn. 
LEXIS 44 (1934). 


fis 


= 10 1 


2. Courts Covered — Time for Appoint- 
ment — Notice. 

All the courts in this state are authorized to 
appoint receivers in proper cases, and the ap- 
pointment may be made in vacation or in term 
time, upon notice or good cause shown why 
such notice should not be given. Williams v. 
Noland, 2 Cooper’s Tenn. Ch. 151 (1874); John- 
son v. Tucker, 2 Cooper’s Tenn. Ch. 398 (1875); 
Johnston v. Hanner, 70 Tenn. 8, 1878 Tenn. 
LEXIS 176 (1878); Roberson v. Roberson, 71 
Tenn. 50, 1879 Tenn. LEXIS 29 (1879); Enochs 
v. Wilson, 79 Tenn. 228, 1883 Tenn. LEXIS 48 
(1883); Troughber v. Akin, 109 Tenn. 451, 73 
S.W. 118, 1902 Tenn. LEXIS 87 (1903). 


3. —Appellate Courts. 

Appellate courts may appoint receivers. 
Fleming v. Fleming, 8 Tenn. App. 315, — 
S.W.2d —, 1928 Tenn. App. LEXIS 145 (Tenn. 
Ct. App. 1928). 


4. Receiver in Chancery Appointed by 
Criminal Judge. 

The judge of a criminal court may appoint a 
receiver in a cause pending in a chancery court, 
and a federal court has no power to appoint 
another receiver and take the property out of 
the former receiver’s hands. Shields v. Cole- 
man, 157 U.S. 168, 15S. Ct. 570, 39 L. Ed. 660, 
1895 U.S. LEXIS 2188 (1895). 


5. Receiver’s Certificates — Issue and Sta- 
tus. 

For a discussion of the character, issue and 
legal status of receiver’s certificates issued by a 
court of equity, see Crosby v. Morristown & C. 
G. R. Co., 42 S.W. 507, 1897 Tenn. Ch. App. 
LEXIS 67 (1897). 


6. Receiver’s Compensation. 

There is an implied contract on the part of 
him who obtains the appointment of a receiver 
to compensate such receiver. But a nonconsent- 
ing defendant is not so liable. Where on appeal 
there was no remand, decree of affirmance in 
appellate court is not res judicata as to right to 
compensation, and independent suit lies 
against complainant in first suit, and sureties 
on bonds, the liability of sureties on attachment 
bond being limited to amount of its penalty. 
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Taylor v. Smith, 172 Tenn. 247, 111 S.W.2d 
1020, 1937 Tenn. LEXIS 74 (1938). 


the corporation represented by him, is good 
against receiver. King’s, Inc. v. Maryland Casu- 
alty Co., 169 Tenn. 404, 88 S.W.2d 456, 1935 


7. Defenses against Receiver Suing. Tenn. LEXIS 63 (1935) 


Any defense, in a suit authorized to be 
brought by the receiver, which is good against 


17-1-206. Marriage rites. 


The several judges and chancellors of this state, including retired chancel- 
lors and retired judges of courts of record of this state and persons who were 
members of quarterly county courts or county commissions on August 1, 1984, 
are authorized to solemnize the rites of matrimony. For the purposes of this 
section, the several judges of the United States courts who are citizens of 








Tennessee are deemed to be judges of this state. 


History. 

Code 1858, § 3949 (deriv. Acts 1845-1846, ch. 
168, § 4); Shan., § 5753; Code 1932, § 9949; 
Acts 1965, ch. 11, § 1; 1973, ch. 66, § 2; T.C.A. 
(orig. ed.), § 17-111; Acts 1985, ch. 228, §§ 1, 2; 
ZOOS Nche376;§§s1, 2. 


Cross-References. 
Persons who may solemnize marriages, § 36- 
3-301. 


Textbooks. 
Tennessee Jurisprudence, 18 Tenn. Juris., 
Mandamus, § 5. 


Law Reviews. 

The Tennessee Court System — Chancery 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 281. 

The Tennessee Court System — Circuit 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 241. 

The Tennessee Court System — Criminal 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 319. 


NOTES TO DECISIONS 


1. County Judge. 

A county judge was authorized to solemnize 
the rites of marriage under statute providing 
“the several judges and chancellors of this state 


are authorized to solemnize the rites of matri- 
mony.” Warren v. State, 156 Tenn. 614, 3 S.W.2d 
1061, 1927 Tenn. LEXIS 156 (1928). 


PART 3 
VACANCIES 


17-1-301. Vacancies in office. 


(a) If a vacancy occurs during the term of office of a judge of the supreme 
court, the court of appeals, or the court of criminal appeals, then the governor 
shall appoint a qualified person to fill the vacancy. The governor’s appointee 
shall be confirmed and shall stand for election in a retention election in 
accordance with chapter 4, part 1 of this title. 

(b) If a vacancy occurs in the office of a chancellor, circuit court judge, 
criminal court judge, or judge of any other state trial court of record, the 
vacancy shall be filled in accordance with chapter 4, part 3 of this title. 


History. ch. 289, § 1; impl. am. Acts 1967, ch. 226, § 3; 


Acts 1870, ch. 24, § 6; 1871, ch. 128, $§ 1, 2; 
1895, ch. 76, § 6; Shan., §§ 381, 6316; mod. 
Code 1932, §§ 637, 10609; modified; Acts 1965, 


1969, ch. 138, § 1; 1979, ch. 384, § 1; T.C.A. 
(orig. ed.), § 17-112; Acts 1999, ch. 315, § 1; 
2007, ch. 190, § 1; 2016, ch. 528, § 7. 


17-1-302 


Compiler’s Notes. 

For the Preamble to the act concerning an 
orderly procedure for the appointment, confir- 
mation, and retention of appellate court judges 
as required by Tennessee Constitution, Article 
VI, Section 3, please refer to Acts 2016, ch. 528. 


Cross-References. 

Court of appeals and court of criminal ap- 
peals, vacancy, § 17-4-101. 

Election to fill vacancy, § 8-18-104. 

Grand divisions, title 4, ch. 1, part 2. 

Impeachment of judges or chancellors, title 8, 
ch. 46. 


Textbooks. 
Tennessee Jurisprudence, 16 Tenn. Juris., 
Judges, § 7. 
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Law Reviews. 
Constitutional Law — Necessary Qualifica- 
tions for Judgeships, 30 Tenn. L. Rev. 640. 
The Constitutional Policy That Judges Be 
Learned in the Law (Frederic S. Le Clercq), 47 
Tenn. L. Rev. 689. 


Attorney General Opinions. 

Residency requirements for the appellate 
courts, OAG 94-141, 1994 Tenn. AG LEXIS 157 
(11/28/94). 

Filling supreme court vacancy after negative 
retention election vote, OAG 96-117, 1996 
Tenn. AG LEXIS 142 (9/9/96). 


NOTES TO DECISIONS 


Analysis 


. Vacancy on Supreme Bench. 
County Judge. 

Repeal. 

Time of Election. 
Appointment to Fill Vacancy. 
Juvenile Court. 


ge seeeys aMed rie 


. Vacancy on Supreme Bench. 

Under the constitution of 1834, the governor 
had no power to fill a vacancy on the supreme 
bench longer than until the office could be filled 
by election, and it was his duty to order the 
election after notice as required by law. Callo- 
way v. Sturm, 48 Tenn. 764, 1870 Tenn. LEXIS 
144 (1870). 


2. County Judge. 

Under this section, upon the happening of a 
vacancy in the office of county judge, it was the 
duty of the governor to order an election to fill 
the vacancy, and in the meantime to appoint 
some suitable person to fill the office until the 
election. State ex rel. Smiley v. Glenn, 54 Tenn. 
472, 1872 Tenn. LEXIS 75 (1872). 


3. Repeal. 
The repealing clause of Acts 1971, ch. 198, 
§ 17, did not repeal this section as there was no 


17-1-302. [Reserved. | 


conflict with former §§ 17-4-101 — 17-4-116 
and the repeal only applied to areas which were 
in conflict. State by Shriver v. Dunn, 496 
S.W.2d 480, 1973 Tenn. LEXIS 480 (Tenn. 
1973). 


4. Time of Election. 

A vacancy in the office of judge or district 
attorney-general only be filled at a special elec- 
tion held at the same time as a biennial August 
general election. State by Shriver v. Dunn, 496 
S.W.2d 480, 1973 Tenn. LEXIS 480 (Tenn. 
1973). 


5. Appointment to Fill Vacancy. 

Where death of supreme court judge occurred 
more than 30 days before August election, as 
governor made no appointment to fill part of 
term expiring August 31, 1972, governor’s ap- 
pointment of person to fill the term beginning 
September 1, 1972 had no validity. State by 
Shriver v. Dunn, 496 S.W.2d 480, 1973 Tenn. 
LEXIS 480 (Tenn. 1973). 


6. Juvenile Court. 

This section is not applicable to vacancies in 
the juvenile courts. Stambaugh v. Price, 532 
S.W.2d 929, 1976 Tenn. LEXIS 611 (Tenn. 
1976). 


17-1-303. Vacancy in office of county judge. 


ee, Se ea. 


(a) Whenever a vacancy, either by death, resignation or removal, occurs in 
the office of county judge, it shall be filled by the qualified voters of the county 
at the first regular election in August for any of the county officers, more than 
forty-five (45) days after the happening of the vacancy. In the meantime, the 
county legislative body, at its first meeting after the happening of the vacancy, 
shall elect a person learned in the law and legally qualified to discharge the 
duties of the office until the election by the people can be had. If the county 
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legislative body fails or refuses to elect a successor to fill the office until the 
next regular August election, at its first meeting after the happening of the 
vacancy, then the governor shall appoint some person learned in the law and 
legally qualified to discharge the duties of the office, who shall serve until the 
next regular election in August, at which time the vacancy shall be filled by the 
qualified voters of the county. 

(b) Unless the county legislative body is to have a regular meeting within 
ten (10) days after the vacancy occurs, it shall be the duty of the county clerk, 
or, in the county clerk’s absence or inability to act, of the county clerk’s deputy, 
and the clerk or deputy is empowered, immediately upon the occurrence of the 
vacancy, to give notice of a special meeting of the county legislative body to be 
held ten (10) days after the date of the notice, unless the date thus set falls 
upon a Sunday or holiday, in which case the meeting shall be fixed for the next 
business day, for the election of the person to fill the vacancy. The meeting shall 
be held upon the date thus fixed, and the presiding officer for the meeting shall 
be elected by the county legislative body. 


Law Reviews. 
Constitutional Law — Necessary Qualifica- 


History. 
Acts 1871, ch. 128, § 3; Shan., § 386; mod. 


Code 1932, § 641; Acts 1933, ch. 141, § 1; mod. 
C. Supp. 1950, § 641; Acts 1965, ch. 289, § 3; 
impl. am. Acts 1978, ch. 934, §§ 7, 22, 36; 
T.C.A. (orig. ed.), § 17-115. 


Textbooks. 
Tennessee Jurisprudence, 16 Tenn. Juris., 
Judges, § 7. 


tions for Judgeships, 30 Tenn. L. Rev. 640. 

The Constitutional Policy That Judges Be 
Learned in the Law (Frederic S. Le Clercq), 47 
Tenn. L. Rev. 689. 


NOTES TO DECISIONS 


Analysis 


1. County Judgeship. 
2. Validity of Special Acts. 


1. County Judgeship. 

Vacancies in the office of county judge could 
be filled in any manner prescribed by statute. 
Caldwell v. Lyon, 168 Tenn. 607, 80 S.W.2d 80, 
1934 Tenn. LEXIS 91, 100 A.L.R. 1152 (1935). 


2. Validity of Special Acts. 

Private Acts 1949, ch. 523, § 3, providing for 
appointment of judge of county court in event of 
vacancy violated Tenn. Const., art. I, § 8, since 
it was in conflict with this section. State ex rel. 
Howard v. Register, 198 Tenn. 422, 280 S.W.2d 
934, 1955 Tenn. LEXIS 391 (1955). 


17-1-304. Powers after vacation of office. 


(a) Whenever any trial judge vacates the office of judge for any cause 
whatsoever, other than the death or permanent insanity of the judge, the judge 
shall have and retain, as to cases pending before the judge, the trial of which 
has begun prior to the judge’s vacation of office, all the powers in connection 
with the cases that the judge might have exercised therein, had the vacation of 
office not occurred. 

(b) The judge’s powers in this respect shall not extend beyond sixty (60) days 
from the date of such vacation of office. 

(c) The powers shall especially include, but shall not be limited to, the right 
to render judgments, to hear and determine motions for new trial, to grant 
appeals and to approve bills of exceptions. 


17-1-305 


JUDGES AND CHANCELLORS 


322 


(d) The powers may be exercised by the judge either within or without the 
geographical limits assigned by law to the judge. 


History. 

Acts, 1945, ch. .21,, $ 1: C.. Supp. £950; 
§ 9949.1; Acts 1973, ch. 116, § 1; T.C.A. (orig. 
ed.), § 17-116. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 24.12. 


Tennessee Jurisprudence, 16 Tenn. Juris., 
Judges, §§ 7, 9. 


Law Reviews. 

The Constitutional Policy That Judges Be 
Learned in the Law (Frederic S. Le Clercq), 47 
Tenn. L. Rev: 689. 


NOTES TO DECISIONS 


Analysis 


1. Death in Office. 
2. Time Limitation. 


1. Death in Office. 

Where chancellor died before entry of decree, 
successor had right to review case de novo and 
write his own findings and this section, placing 
a time limit thereon, had no application. Bed- 
ford County Hospital v. County of Bedford, 42 
Tenn. App. 569, 304 S.W.2d 697, 1957 Tenn. 
App. LEXIS 98 (Tenn. Ct. App. 1957). 


2. Time Limitation. 

Where the chief justice wrote a letter of 
designation prior to the expiration of the 60 day 
limitation asking the chancellor to conclude a 
case which was pending at the time he vacated 
office, and the chancellor rendered judgment in 
that case after the expiration of the 60 days, 
even where the letter of designation was not 
properly recorded, the court held the time limi- 
tation to be merely directory. Williams v. Dan- 
iel, 545 S.W.2d 120, 1976 Tenn. App. LEXIS 258 
(Tenn. Ct. App. 1976). 

Defendant, who was allowed a total of 90 
days in which to perfect his appeal from a 


judgment of conviction for rape, was not ex- 
cused from filing a bill of exceptions on his 
contention that the trial judge had resigned his 
office and consequently was unavailable for 
authentication of the bill of exceptions, where 
the trial judge’s authority to authenticate the 
bill extended 60 days beyond his resignation 
and, if he were inaccessible, his successor could 
have authenticated the bill. Pennington v. 
State, 542 S.W.2d 100, 1976 Tenn. Crim. App. 
LEXIS 343 (Tenn. Crim. App. 1976). 

Retired judge who had heard defendants’ 
trial for first-degree murder could not act on 
defendants’ motion for a new trial or sign their 
bill of exceptions more than 60 days after the 
judge vacated his office. White v. State, 542 
S.W.2d 628, 1976 Tenn. Crim. App. LEXIS 352 
(Tenn. Crim. App. 1976). 

Where defendant makes a motion for a new 
trial, the jury’s adverse verdict is held in abey- 
ance until the trial judge has overruled such 
motion, but where defendant’s motion was 
overruled by a judge who had resigned his office 
more than 60 days previously, the overruling 
has no effect, defendant’s conviction must be 
reversed and a new trial must be granted. 
Williams v. State, 550 S.W.2d 246, 1976 Tenn. 
Crim. App. LEXIS 323 (Tenn. Crim. App. 1976). 


17-1-305. New trial in event of vacancy in office. 


When a vacancy in the office of trial judge exists by reason of death, 
permanent insanity as evidenced by adjudication, impeachment and conviction 
under the Constitution of Tennessee, Article V, or removal under the Consti- 
tution of Tennessee, Article VI, § 6, after verdict, but before the hearing of the 
motion for new trial, the trial judge’s successor shall rule on the defendant’s 
motion for new trial after the successor judge has reviewed the transcript and 
entire record of the trial. 


History. 

Acts 1945, ch. 21, § 2; mod. C. Supp. 1950, 
§ 9949.2; T.C.A. (orig. ed.), § 17-117; Acts 
1994, ch. 833, § 1; 1996, ch. 926, § 1. 


Attorney General Opinions. 
Grounds for impeachment of a United States 


District Court Judge, OAG 97-080, 1997 Tenn. 
AG LEXIS 79 (5/21/97). 


Law Reviews. 

Procedure and Evidence — 1960 Tennessee 
Survey (Edmund M. Morgan), 13 Vand. L. Rev. 
1197. 
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GENERAL PROVISIONS 


17-1-306 


NOTES TO DECISIONS 


Analysis 


1. Entry on Minutes — Necessity. 
2. New Trial. 


1. Entry on Minutes — Necessity. 

This section did not change the rule that 
courts speak only through their minutes. Jack- 
son v. Handell, 46 Tenn. App. 234, 327 S.W.2d 
55, 1959 Tenn. App. LEXIS 93 (Tenn. Ct. App. 
1959). 

Oral pronouncements and handwritten nota- 
tions by trial judge to effect that motions for 
new trial were overruled had no binding force 
where order was not entered on minutes before 
death of judge and subsequent orders by suc- 
cessor judge overruling motions were void. 
Jackson v. Handell, 46 Tenn. App. 234, 327 
S.W.2d 55, 1959 Tenn. App. LEXIS 93 (Tenn. 
Ct. App. 1959). 


2. New Trial. 

Where, on appeal, the technical record of the 
trial court reflected that the jury returned the 
verdict of guilty and that a judgment approving 
such verdict and sentence was in the record and 
the record further showed that defendant 
timely filed his motion for new trial and that 
the motion for new trial was heard and over- 
ruled on February 26, 1965, but such record 
was not signed by the judge trying the case and 
such judge died on March 29, 1965, the case 
was reversed and remanded for further pro- 
ceedings. Howard v. State, 217 Tenn. 556, 399 
S.W.2d 738, 1966 Tenn. LEXIS 609 (1966). 

T.C.A. § 17-1-305 must be read together with 
other statutes, such as T.C.A. §§ 17-2-101 and 
17-2-202 (incompetency provisions removed in 
2012), which allow a different judge to sit by 
interchange over a case when the regular trial 
judge is incompetent to hear the case. State v. 
Brown, 53 S.W.3d 264, 2000 Tenn. Crim. App. 
LEXIS 962 (Tenn. Crim. App. 2000), appeal 
denied, — S.W.3d —, 2001 Tenn. LEXIS 434 
(Tenn. May 14, 2001), review denied, — S.W.3d 
—, 2002 Tenn. LEXIS 415 (Tenn. Sept. 23, 
2002). 

In a death penalty case, the court properly 
denied defendant’s motion for new trial because 
the successor judge properly concluded he was 
able to fulfill his duties as thirteenth juror; he 
found the weight of the trial evidence sup- 
ported the verdicts, and the credibility of wit- 
nesses was not an overriding issue. State v. 


Hall, — S.W.3d —, 2013 Tenn. Crim. App. 
LEXIS 920 (Tenn. Crim. App. Oct. 22, 2013), 
affd, 461 S.W.3d 469, 2015 Tenn. LEXIS 241 
(Tenn. Mar. 20, 2015). 

Original trial judge denied defendant’s origi- 
nal motion for new trial in 1992, nearly 20 
years before his death, such that the only 
motion for new trial that was filed during the 
effective date of the prior statute was not un- 
disposed of at the time of the original judge’s 
death. State v. Hall, 461 S.W.3d 469, 2015 Tenn. 
LEXIS 241 (Tenn. Mar. 20, 2015), cert. denied, 
Hall v. Tennessee, 193 L. Ed. 2d 349, 136 S. Ct. 
479, 577 U.S. 974, 2015 U.S. LEXIS 7117 (U.S. 
2015). 

New and amended motions for new trial, filed 
in 2009 and 2011, would not satisfy the plain 
language of the 1980 statute because those 
motions were not filed within the time provided 
by rule of the court; the motions were not 
presented to the original judge within 30 days 
of the order of defendant’s sentences because 
these motions existed only by virtue of the 
delayed appeal, and because none of defen- 
dant’s motions for new trial fell within the 
scope of the prior statute, its terms were inap- 
plicable and did not afford a basis for relief. 
State v. Hall, 461 S.W3d 469, 2015 Tenn. 
LEXIS 241 (Tenn. Mar. 20, 2015), cert. denied, 
Hall v. Tennessee, 193 L. Ed. 2d 349, 136 S. Ct. 
479, 577 U.S. 974, 2015 U.S. LEXIS 7117 (U.S. 
2015). 

Successor judge specified that he would con- 
sider certain testimony as it related to the use 
of shackles on defendant. Because this was an 
issue raised in defendant’s new and amended 
motions for new trial that were filed as a part of 
the delayed appeal, this evidence was properly 
considered by the judge Blackwood when deter- 
mining whether he could rule on the motions 
for new trial. State v. Hall, 461 S.W.3d 469, 
2015 Tenn. LEXIS 241 (Tenn. Mar. 20, 2015), 
cert. denied, Hall v. Tennessee, 193 L. Ed. 2d 
349:7136,S, Ct, .479,.577.U.8, 9742015, US. 
LEXIS 7117 (U.S. 2015). 

Witness credibility was not presented as an 
overriding issue that might have rendered the 
successor judge unable to rule upon the mo- 
tions for new trial. State v. Hall, 461 S.W.3d 
469, 2015 Tenn. LEXIS 241 (Tenn. Mar. 20, 
2015), cert. denied, Hall v. Tennessee, 193 L. 
Ed. 2d 349, 136 S. Ct. 479, 577 U.S. 974, 2015 
U.S. LEXIS 7117 (U.S. 2015). 


17-1-306. Death or insanity pending appeal. 


(a) Whenever such a vacancy arising from death or permanent insanity, 
evidenced by adjudication, occurs after disposition of the motion for new trial 
and appeal prayed and granted, but before the expiration of the time allowed 
for filing the bill of exceptions, the successor judge has and possesses the power 
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to approve the bill of exceptions in such case if, after hearing, the successor 
judge finds that it fairly states the truth of the case. 

(b) If such successor judge is unable to determine the truth of the case as 
stated in the bill of exceptions, the successor judge has the power to award a 


new trial to the losing party. 


History. 
Acts: 1945)" ch) 21,$"3: (Cr. Supp 1950} 
§ 9949.3; T.C.A. (orig. ed.), § 17-118. 


Cross-References. 
Bills of exception abolished, T.R.A.P. 24. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 24.12. 


Tennessee Jurisprudence, 12 Tenn. Juris., 
Exceptions, Bill of, § 15. 


Law Reviews. 

Civil Procedure and Evidence — Tennessee 
Survey 1970 (Jerry J. Phillips), 38 Tenn. L. Rev. 
L277) 


NOTES TO DECISIONS 


Analysis 


1. Entry on Record. 
2. Application of Section. 


1. Entry on Record. 

This section was not intended to modify the 
rule that the court speaks only through its 
minutes, therefore when judge had orally 
stated that he overruled motions for new trial 
and made written notations that the motions 
were overruled but such judge died before such 
ruling was entered on the record the succeeding 
judge had no power to rule that the deceased 
judge had overruled such motions and there- 
fore decree that such motions were overruled 


was void and the cases were required to be 
retried. Jackson v. Handell, 46 Tenn. App. 234, 
327 S.W.2d 55, 1959 Tenn. App. LEXIS 93 
(Tenn. Ct. App. 1959). 


2. Application of Section. 

Under the language of this section the au- 
thority of a successor judge is limited to circum- 
stances where a vacancy occurred because of 
death or adjudicated insanity and does not 
extend to special judge designated under § 17- 
2-110 because of incapacitating illness of trial 
judge. State ex rel. Speight v. Mt. Carmel 
Center, Inc., 224 Tenn. 485, 457 S.W.2d 38, 
1970 Tenn. LEXIS 387 (1970). 


PART 4 
SECRETARIAL ASSISTANCE 


17-1-401. Provision for secretarial assistance. 


(a) Secretarial assistance to trial judges and chancellors of courts of record 
whose entire compensation is paid by this state shall be provided on the basis 
of need by the administrative director of the courts. 

(b) In addition to the judges and chancellors set out in subsection (a), the 


administrative director of the courts shall provide a salary supplement to an 
existing secretary to the judge of any court created by private act that is 
located in a county having a metropolitan form of government and a population 
in excess of three hundred thousand (300,000), according to the 1980 federal 
census or any subsequent federal census, if the judge of the local court has 
concurrent criminal and civil jurisdiction with judges of courts of record. The 
amount of the salary supplement shall be equal to the salary supplement 
provided a secretary of the circuit court of the county. 
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History. 
Acts 1967, ch. 175, § 1; T.C.A., § 17-120; 
Acts 1991, ch. 379, § 1; 1993, ch. 66, §§ 28, 29. 


Compiler’s Notes. 

For table of U.S. decennial populations of 
Tennessee counties, see Volume 13 and its 
supplement. 


GENERAL PROVISIONS 


17-1-402 


Law Reviews. 

The Tennessee Court System — Law and 
Equity Courts (Frederic S. Le Clercq), 8 Mem. 
St. U.L. Rev. 361. 


NOTES TO DECISIONS 


Analysis 


1. At-Will Employment. 
2. Employment. 


1. At-Will Employment. 

Any policy requiring an incoming judge to 
continue the employment of an outgoing judge’s 
secretarial assistant, whom the incoming judge 
may not know and with whom the incoming 
judge may not have an established positive 
working relationship, would pose a risk of un- 
dermining the efficient functioning of the judi- 
cial system. Moore-Pennoyer v. State, 515 
S.W.3d 271, 2017 Tenn. LEXIS 184 (Tenn. Mar. 
28, 2017). 

Trial judge must remain free to select, super- 
vise, and remove the secretarial assistant, and 
in turn, the secretarial assistant must remain 
free to leave the employment at any time 
should the secretarial assistant’s working rela- 
tionship with the trial judge become strained or 
dysfunctional; these purposes are served by the 
employment-at-will-doctrine. Moore-Pennoyer 
v. State, 515 S.W.3d 271, 2017 Tenn. LEXIS 184 
(Tenn. Mar. 28, 2017). 

When a trial judge’s service ends, whether by 
term expiration, death, resignation, election 
defeat, or otherwise, the secretarial assistant’s 
employment also ends; although secretarial as- 
sistants to outgoing judges may seek to obtain 
employment with an incoming judge, the in- 
coming judge has no obligation to hire the 
secretarial assistant, and the secretarial assis- 
tant has no claim of right to continue in the 
position. Moore-Pennoyer v. State, 515 S.W.3d 
271, 2017 Tenn. LEXIS 184 (Tenn. Mar. 28, 
2017). 

Trial judge secretarial assistants have occa- 
sionally been extended temporary employment 
in extraordinary circumstances, in the interim 
between a judge leaving office unexpectedly 
during a term (most often because of death or 
sudden, unexpected resignation) and a new 


judge being selected; such rare and temporary 
arrangements do not alter the at-will nature of 
a trial judge secretarial assistant’s employment 
status. Moore-Pennoyer v. State, 515 S.W.3d 
271, 2017 Tenn. LEXIS 184 (Tenn. Mar. 28, 
2017). 

Secretarial assistant’s complaint against an 
elected trial judge failed to state a claim for 
tortious interference with her employment re- 
lationship because her employment automati- 
cally ended when the former trial judge’s term 
ended, and the assistant remained employed 
until the end of the former judge’s term; while 
the assistant had the right to seek new employ- 
ment with the elected judge, she had no entitle- 
ment to the position. Moore-Pennoyer v. State, 
515 $.W.3d 271, 2017 Tenn. LEXIS 184 (Tenn. 
Mar. 28, 2017). 

Trial judge’s secretarial assistant is an at- 
will employee, and as a result, the secretarial 
assistant’s employment may be terminated at 
any time during the term of the trial judge to 
whom he or she is assigned, either by the judge 
or the secretarial assistant; if the relationship 
is not terminated during the trial judge’s term, 
the secretarial assistant’s employment auto- 
matically terminates when the trial judge’s 
service ends. Moore-Pennoyer v. State, 515 
S.W.3d 271, 2017 Tenn. LEXIS 184 (Tenn. Mar. 
28, 2017). 


2. Employment. 

T.C.A. §§ 17-1-401(a) and 17-1-402(a) clearly 
limit the responsibility of the Administrative 
Office of the Courts (AOC) to determining 
whether a particular trial judge needs secre- 
tarial assistance and to fixing the salary of any 
secretarial assistant position for which a need 
has been determined to exist; once a secretarial 
assistant position is authorized, the trial judge, 
not the AOC, has the authority to select, super- 
vise, and remove the secretarial assistant. 
Moore-Pennoyer v. State, 515 S.W.3d 271, 2017 
Tenn. LEXIS 184 (Tenn. Mar. 28, 2017). 


17-1-402. Fixing of salaries — Approval by chief justice — Payment. 


(a) All salaries for secretarial positions shall be fixed within the limits of the 
appropriation for the salaries by the administrative director of the courts and 
the commissioner of finance and administration, with the approval of the chief 


justice of the supreme court. 
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(b) The salaries shall be payable in equal monthly installments out of the 
treasury upon the warrants of the commissioner of finance and administration. 


History. 
Acts..1967,. ch. 175, $2: VICsaA.. § 1% 23; 
Acts 1993, ch. 66, § 30. 


NOTES TO DECISIONS 


1. Employment. 

T.C.A. §§ 17-1-401(a) and 17-1-402(a) clearly 
limit the responsibility of the Administrative 
Office of the Courts (AOC) to determining 
whether a particular trial judge needs secre- 
tarial assistance and to fixing the salary of any 
secretarial assistant position for which a need 


has been determined to exist; once a secretarial 
assistant position is authorized, the trial judge, 
not the AOC, has the authority to select, super- 
vise, and remove the secretarial assistant. 
Moore-Pennoyer v. State, 515 S.W.3d 271, 2017 
Tenn. LEXIS 184 (Tenn. Mar. 28, 2017). 


17-1-403. Sole authority authorizing secretarial assistance. 


It is declared to be the legislative intent that this part shall supersede any 
and all existing general laws authorizing secretarial assistance for trial judges 
and chancellors or providing for their compensation, and that this part 
constitutes the sole authority for such purposes. 


History. 


Acts 1967, ch. 175, § 3; T.C.A., § 17-122. 


Section 


17-2-101. 
17-2-102. 
17-2-103. 
17-2-104. 
17-2-105. 
17-2-106. 
17-2-107. 
17-2-108. 
17-2-109. 
17-2-110. 
17-2-111. 
17-2-112. 
17-2-113. 
17-2-114. 
17-2-115. 
17-2-116. 
17-2-117. 
17-2-118. 
17-2-119. 
17-2-120. 
17-2-121. 


17-2-122. 
17-2-123. 


CHAPTER 2 
SPECIAL JUDGES AND INTERCHANGE 


Part 1. Special Judges 


Grounds of incompetency. 

Incompetency of supreme court judges. 

Powers of special supreme court judges. 

Sickness of judges of supreme court. 

Special judges for appellate courts. 

Compensation of special supreme court judge. 

General sessions judges. 

[Reserved.] 

Special judge by judicial appointments. 

Special judge assigned by chief justice upon certification. 

Expenses of assigned judge or chancellor. 

Transfers from chancery to circuit court because of incompetency. 

Circuit judge acting as chancellor. 

[Reserved.] 

Certification of incompetency to governor. 

Disability of judges or chancellors. 

Powers of special judges or chancellors. 

Substitute judges. 

Contested elections — Temporary judge. 

Oath of special judge. 

Retired or former judges in certain civil cases — Courtrooms — Process — Manner of 
trial. 

Failure of judge to attend — Selection of special judge. 

Full-time master in certain counties. 
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Section 


17-2-201. 
17-2-202. 


SPECIAL JUDGES AND INTERCHANGE 
Part 2. Interchange 


Purpose. 
Duty to interchange. 


17-2-203 — 17-2-205. [Reserved.] 


17-2-206. 
17-2-207. 
17-2-208. 
17-2-209. 


17-2-301. 
17-2-302. 
17-2-303. 
17-2-304. 
17-2-305. 
17-2-306. 
17-2-307. 
17-2-308. 
17-2-309. 


Powers on interchange. 

Interchange by special judges. 

Interchange of general sessions and juvenile court judges. 
Interchange in certain divorce actions. 


Part 3. Senior Judge Enabling Act 


Short title. 

Requests for senior designation. 

Issuance of commission — Term. 

Assignment — Powers, duties and immunities. 
Compensation, benefits, quarters, personnel and expenses. 
Termination of senior status. 

Conclusion of law practice. 

Provisions of part supplemental. 

Consultations regarding appointments. 


PART 1 
SPECIAL JUDGES 


17-2-101. Grounds of incompetency. 


17-2-101 


No judge or chancellor shall be competent, except by consent of all parties, to 


sit in the following cases: 


(1) Where the judge or chancellor is interested in the event of any cause; 

(2) Where the judge or chancellor is connected with either party, by 
affinity or consanguinity, within the sixth degree, computing by the civil law; 

(3) Where the judge or chancellor has been of counsel in the cause; 

(4) Where the judge or chancellor has presided on the trial in an inferior 


court; or 


(5) In criminal cases for felony, where the person upon whom, or upon 
whose property, the felony has been committed, is connected with the judge 
or chancellor by affinity or consanguinity within the sixth degree, computing 


by the civil law. 


History. 

Code 1858, § 3913 (deriv. Acts 1825, ch. 54, 
§ 2; 1835-1836, ch. 68, § 1; 1843-1844, ch. 25, 
§ 1); Shan., § 5706; Code 1932, § 9892; T.C.A. 
(orig. ed.), § 17-201. 


Cross-References. 

Change of venue for incompetency, disquali- 
fication of judge, § 20-4-208. 

Disqualification of judge, Tenn. Const., art. 
Wa;.§. 11: 


Rule Reference. 
This section is referred to in the Commentary 
under Tenn. Sup. Ct. R. 10B, Section 5. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§ 620. 


Tennessee Criminal Practice and Procedure 
(Raybin), § 24.11. 

Tennessee Jurisprudence, 16 Tenn. Juris., 
Judges, §§ 18-20; 17 Tenn. Juris., Justices of 
Peace and General Sessions Courts, § 5. 


Law Reviews. 

Constitutional Law — Separation of Powers 
— Procedure for Removal of Judge an Interfer- 
ence with Judicial Processes, 9 Vand. L. Rev. 
88. 

The Tennessee Court System (Frederic S. Le 
Clercq), 8 Mem. St. U.L. Rev. 189. 
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NOTES TO DECISIONS 


Analysis 


. Judgment by Incompetent as a Nullity. 
Doubt as to Competency. 

. Ministerial Acts. 

Affinity Disqualifying. 

Presiding in Inferior Court. 

Acts While District Attorney. 

. Interest as Disqualification. 

. Prejudice. 

. Waiver of Incompetency. 

10. —Time for Objection. 

11. —Criminal Cases. 

12. Transfer of Cause. 

13. Abuse of Discretion. 

14. Insufficient Evidence To Require Recusal. 
15. Recusal Required. 

16. Standing. 


OCONAHMARWNe 


1. Judgment by Incompetent as a Nullity. 
Where a judgment is rendered by one incom- 

petent to sit, it is a nullity. Reams v. Kearns, 45 

Tenn. 217, 1867 Tenn. LEXIS 119 (1867). 


2. Doubt as to Competency. 

Any doubt as to competency of trial judge 
should be resolved in favor of defendant. Ham- 
ilton v. State, 218 Tenn. 317, 403 S.W.2d 302, 
1966 Tenn. LEXIS 569 (1966). 


3. Ministerial Acts. 

Ministerial acts, in no way affecting the in- 
terests of the prisoner on the merits, may be 
performed by a judge incompetent to sit. Glas- 
gow v. State, 68 Tenn. 485, 1876 Tenn. LEXIS 
33 (1876). 


4. Affinity Disqualifying. 

Ajudge whose wife is a sister to the mother of 
a litigant is disqualified, because of connection 
by affinity; but a judge whose son’s wife is an 
aunt of a litigant is not disqualified, there being 
no connection by affinity. Waterhouse v. Martin, 
7 Tenn. 373, 7 Tenn. 374, 1824 Tenn. LEXIS 19 
(1824); Hume v. Commercial Bank, 78 Tenn. 1, 
1882 Tenn. LEXIS 131, 43 Am. Rep. 290 (1882). 

A judge whose wife’s sister is married to a 
litigant is not disqualified. Hume v. Commer- 
cial Bank, 78 Tenn. 1, 1882 Tenn. LEXIS 131, 
43 Am. Rep. 290 (1882). 


5. Presiding in Inferior Court. 

Where judge while sitting as general sessions 
judge signed warrant for defendant’s arrest 
after ex parte hearing, judge was disqualified 
from sitting as criminal court judge at defen- 
dant’s trial for robbery. Hamilton v. State, 218 
Tenn. 317, 403 S.W.2d 302, 1966 Tenn. LEXIS 
569 (1966). 


6. Acts While District Attorney. 

A judge, who previous to his election to the 
bench, sent the bill of indictment against the 
prisoner is disqualified in that case. Mathis v. 


State, 50 Tenn. 127, 1871 Tenn. LEXIS 73 
(1871). 

Defendant was denied the right to a fair trial 
because of counsel’s errors in that the failure of 
defense counsel to adequately investigate and 
support a motion for the recusal of the presid- 
ing trial judge resulted in prejudice to defen- 
dant, and defendant was denied the right to a 
fair trial before an impartial tribunal; the po- 
tential injury to the judicial process due to the 
appearance of impropriety and unfair lack of 
impartiality by a judge imposing a death sen- 
tence was too great to allow the sentence of 
death to stand. The judge’s former role as the 
prosecutor of defendant on other criminal 
charges at the same time as his trial for mur- 
der, multiple and regular instances of commu- 
nication between the judge and other prosecu- 
tors regarding defendant’s criminal cases, and 
the judge’s acquisition of defendant’s statement 
regarding his involvement in the murders com- 
pelled a conclusion that Strickland prejudice 
had been established by, among other things, 
operation of the denial of due process and the 
specter of potential unfairness. Smith v. State, 
357 S.W.3d 322, 2011 Tenn. LEXIS 1152 (Tenn. 
Dec. 19, 2011), cert. denied, Smith v. Tennessee, 
184 L. Ed. 2d 48, 183 S. Ct. 104, 568 U.S. 828, 
2012 U.S. LEXIS 6925 (U.S. 2012). 


7. Interest as Disqualification. 

If a judge has the slightest interest in a 
cause, he is incompetent to preside on its trial, 
both by the common law and by Tenn. Const., 
art. VI, § 11. Neely v. State, 63 Tenn. 174, 1874 
Tenn. LEXIS 224 (1874). 

The fact that a suit involved the constitution- 
ality of the 1932 code, and that the supreme 
court in accordance with statute appointed the 
code commission which drafted the code, and 
publicly commended the industry and ability of 
the commissioners, did not disqualify the jus- 
tices of that court to hear the cause. Interest as 
a citizen in a public question does not dis- 
qualify. Chumbley v. People’s Bank & Trust Co., 
165 Tenn. 655, 57 S.W.2d 787, 1932 Tenn. 
LEXIS 100 (1933). 

Fact that a trial judge in a divorce proceeding 
had an office sharing arrangement with the 
lawyer of one of the parties to the divorce 
proceeding during a portion of the time that the 
lawyer was representing the party in a differ- 
ent matter did not require the judge’s recusal. 
Kinard v. Kinard, 986 S.W.2d 220, 1998 Tenn. 
App. LEXIS 543 (Tenn. Ct. App. 1998), modi- 
fied, 986 S.W.2d 220, 1998 Tenn. App. LEXIS 
598 (Tenn. Ct. App. 1998). 

The fact that a judge was once professionally 
associated with a lawyer for one of the parties 
in a case is not, without more, grounds for 
disqualification. Kinard v. Kinard, 986 S.W.2d 
220, 1998 Tenn. App. LEXIS 543 (Tenn. Ct. 
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App. 1998), modified, 986 S.W.2d 220, 1998 
Tenn. App. LEXIS 598 (Tenn. Ct. App. 1998). 


8. Prejudice. 

A judge who, before he has tried the case, 
declares that he can prove defendant’s guilt 
whether defendant confesses or not, is incom- 
petent under spirit of this section, but where 
the judge denies such decision in advance, it 
must be made to appear beyond any doubt that 
such decision had been made. In re Cameron, 
126 Tenn. 614, 151 S.W. 64, 1912 Tenn. LEXIS 
82 (1912). 

In absence of bill of exceptions Court of 
Appeals would presume that question of preju- 
dice of presiding judge was resolved against 
appellant. Talley v. Talley, 51 Tenn. App. 622, 
371 S.W.2d 152, 1962 Tenn. App. LEXIS 126 
(Tenn. Ct. App. 1962). 

In habeas corpus proceeding, judge who had 
previously expressed himself to effect that the 
petitioner had already served enough time in 
the penitentiary and to the effect that he in- 
tended to grant the petition regardless of proof 
should have excused himself and failure to do 
so required reversal of judgment sustaining 
petition and required that case be remanded for 
trial before impartial judge. Leighton v. Hen- 
derson, 220 Tenn. 91, 414 S.W.2d 419, 1967 
Tenn. LEXIS 392 (1967). 


9. Waiver of Incompetency. 

Confession of judgment in writing waives 
incompetency of a justice on account of relation- 
ship, and estops the party to question the 
validity of the judgment on account of such 
incompetency. Hilton v. Dan’l Miller & Co., 73 
Tenn. 395, 1880 Tenn. LEXIS 148 (1880); 
Holmes v. Eason, 76 Tenn. 754, 1882 Tenn. 
LEXIS 6 (1882). 

Where no objection is made on account of 
incompetency, and the parties go to trial upon 
the merits, the proceedings are not void. If the 
incompetency is waived in writing, or by entry 
of record, the judgment is valid in all respects. 
Certain incompetencies are waived by going to 
trial without objection. Posey v. Eaton, 77 Tenn. 
500, 1882 Tenn. LEXIS 91 (1882); Holmes v. 
Eason, 76 Tenn. 754, 1882 Tenn. LEXIS 6 
(1882); Hume v. Commercial Bank, 78 Tenn. 1, 
1882 Tenn. LEXIS 131, 43 Am. Rep. 290 (1882); 
Radford Trust Co. v. East Tenn. Lumber Co., 92 
Tenn. 126, 21 S.W. 329, 1892 Tenn. LEXIS 57 
(1892); Grundy County v. Tennessee C., I. & 
R.R., 94 Tenn. 295, 29 S.W. 116, 1894 Tenn. 
LEXIS 46 (1895); Cooper v. Hamilton Perpetual 
Bldg. & Loan Ass’n, 97 Tenn. 285, 37 S.W. 12, 
1896 Tenn. LEXIS 141, 56 Am. St. R. 795, 33 
L.R.A. 338 (1896); In re Cameron, 126 Tenn. 
614, 151 S.W. 64, 1912 Tenn. LEXIS 82 (1912). 

The right to be tried by a judge who is 
constitutionally qualified can be waived, but 
such waiver must be voluntarily, knowingly 
and intelligently given. State v. Blackmon, 984 
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S.W.2d 589, 1998 Tenn. LEXIS 747 (Tenn. 
1998). 


10. —Time for Objection. 

The objection cannot be made for the first 
time on appeal, where the trial is de novo in the 
circuit court, and the objection should come 
before trial is had on the merits. Wroe v. Greer, 
32 Tenn. 172, 1852 Tenn. LEXIS 43 (1852); 
Hilton v. Dan’! Miller & Co., 73 Tenn. 395, 1880 
Tenn. LEXIS 148 (1880). 

Incompetency of judge, held waived in civil 
case for failure to make objection in limine on 
the hearing. Obion County use of Houser Creek 
Drainage Dist. v. Coulter, 153 Tenn. 469, 284 
S.W. 372, 1926 Tenn. LEXIS 8 (1926). 

Defendants waived recusal when the trial 
judge advised the parties at the beginning of 
the first trial that he knew the plaintiffs and 
had attended college with them and defendants 
did not question his impartiality. Corrado v. 
Hickman, 113 S.W.3d 319, 2003 Tenn. App. 
LEXIS 195 (Tenn. Ct. App. 2003), review or 
rehearing denied, — S.W.3d —, 2003 Tenn. 
LEXIS 629 (Tenn. June 30, 2003). 


11. —Criminal Cases. 

Incompetency of trial judge in criminal case 
cannot be waived by consent of defendant. 
Hamilton v. State, 218 Tenn. 317, 403 S.W.2d 
302, 1966 Tenn. LEXIS 569 (1966). 

Right to waive disqualification of judge exists 
in both criminal and civil cases. State ex rel. 
Roberts v. Henderson, 223 Tenn. 115, 442 
S.W.2d 629, 1969 Tenn. LEXIS 394 (1969) 
(overruling Wilson v. State, 153 Tenn. 206, 281 
S.W. 151, 1925 Tenn. LEXIS 19 (1925) holding 
that defendant cannot waive disqualification in 
criminal cases). 

Voluntary plea of guilty amounted to waiver 
of right to have criminal court judge disquali- 
fied on ground that such judge, while general 
sessions judge, issued warrant for arrest of 
defendant. State ex rel. Roberts v. Henderson, 
223 Tenn. 115, 442 S.W.2d 629, 1969 Tenn. 
LEXIS 394 (1969). 


12. Transfer of Cause. 

Where judge of one division of circuit court 
had filed original divorce suit as an attorney 
and would have been disqualified to hear peti- 
tion for change of custody of child, transfer to 
another division of the court was a more natu- 
ral solution to the problem than the appoint- 
ment of a special judge. Talley v. Talley, 51 
Tenn. App. 622, 371 S.W.2d 152, 1962 Tenn. 
App. LEXIS 126 (Tenn. Ct. App. 1962). 


13. Abuse of Discretion. 

Unless the grounds for recusal fall within 
those enumerated in T.C.A. § 17-2-101 or in 
Tenn. Const. art. 6, § 11, the trial judge’s 
refusal to recuse is reviewed as an abuse of 
discretion. Baker v. Hooper, 50 S.W.3d 463, 
2001 Tenn. App. LEXIS 172 (Tenn. Ct. App. 
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2001), review or rehearing denied, — S.W.3d —, 
2001 Tenn. LEXIS 546 (Tenn. July 2, 2001). 


14. Insufficient Evidence To Require Re- 
cusal. 

Judge was not required to recuse himself in a 
case where the defendant was represented by a 
law firm whose former partner made a contri- 
bution to the judge’s campaign; plaintiff failed 
to show that the trial judge had any knowledge 
of the sources of prior campaign contributions. 
Todd v. Jackson, 213 S.W.3d 277, 2006 Tenn. 
App. LEXIS 458 (Tenn. Ct. App. 2006), appeal 
denied, — S.W.3d —, 2006 Tenn. LEXIS 1080 
(Tenn. Nov. 138, 2006), cert. denied, — U.S — 
WAL ie hal 8% 1851, 167 L. Ed. 2d 344, 2007 U. S. 
LEXIS 3232 (U. s. 2007). 

Defendant’s conviction for premeditated 
first-degree murder and his subsequent sen- 
tence to death were both proper because there 
was no indication in the record before the 
appellate court that the trial judge prejudged 
any factual issues that arose related to defen- 
dant’s re-sentencing hearing; thus, the appel- 
late court was unable to conclude that the trial 
court abused its discretion in denying the mo- 
tion for recusal. State v. Rimmer, — S.W.3d —, 
2006 Tenn. Crim. App. LEXIS 986 (Tenn. Crim. 
App. Dec. 15, 2006), aff'd, 250 S.W.3d 12, 2008 
Tenn. LEXIS 108 (Tenn. Feb. 20, 2008). 

Wife’s alleged death threat against a judge 
did not give the judge an impermissible interest 
in the litigation, necessitating recusal, under 
T.C.A. § 17-2-101 as the judge did not have a 
pecuniary or property interest in the litigation, 
or a right in the subject matter. Malmquist v. 
Malmquist, 415 S.W.3d 826, 2011 Tenn. App. 
LEXIS 504 (Tenn. Ct. App. Sept. 16, 2011), 
appeal denied, — $.W.3d —, 2012 Tenn. LEXIS 
115 (Tenn. Feb. 21, 2012). 

Wife’s motion to recuse the trial judge was 
properly denied because the wife failed to show 
a reasonable basis for questioning the trial 
judge’s impartiality; the trial court did not rule 
in excess of the relief the husband requested, 
and the transcript of the contempt hearing 
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reflected no disdain toward the wife. Stark v. 
Stark, — S.W.38d —, 2019 Tenn. App. LEXIS 
302 (Tenn. Ct. App. June 18, 2019), appeal 
dismissed, — S.W3d —, 2020 Tenn. App. 
LEXIS 36 (Tenn. Ct. App. Jan. 31, 2020). 

Trial court did not err in denying a mother’s 
motion for recusal where although the mother 
had included an affidavit, she had not alleged 
that the chancellor had a pecuniary or property 
interest or some other right in the instant 
litigation, nor had she mentioned the chancel- 
lor’s kinship to either party, a prior of counsel 
relationship to either party, or having presided 
over the trial. Dye v. Dye, — S.W.3d —, 2019 
Tenn. App. LEXIS 607 (Tenn. Ct. App. Dec. 18, 
2019). 


15. Recusal Required. 

It was error to deny a motion for recusal 
because, by communicating with an extrajudi- 
cial source, the judge learned information con- 
cerning facts in dispute, as judge did not solely 
rely on matters learned in the courtroom or 
disclose the specifics of the communication, 
denying the parties a chance to test the source’s 
qualifications. Holsclaw v. Ivy Hall Nursing 
Home, Inc., — S.W3d —, 2016 Tenn. App. 
LEXIS 964 (Tenn. Ct. App. Dec. 19, 2016), rev’d, 
530 S.W.3d 65, 2017 Tenn. LEXIS 558 (Tenn. 
Sept. 19, 2017). 


16. Standing. 

Although plaintiff alleged that the Tennessee 
Plan and statutes providing for the appoint- 
ment of special and senior judges violated her 
constitutional rights, plaintiff failed to allege 
any injury that was distinguishable from other 
voters, citizens, or litigants. Accordingly, the 
trial court properly dismissed plaintiffs com- 
plaint for lack of standing. Durham v. Haslam, 
— $.W.3d —, 2016 Tenn. App. LEXIS 236 
(Tenn. Ct. App. Apr. 1, 2016), appeal denied, — 
S.W.3d —, 2016 Tenn. LEXIS 517 (Tenn. July 
21, 2016), cert. denied, 196 L. Ed. 2d 522, 1375S. 
Ct. 641, — U.S. —, 2017 U.S. LEXIS 665 (U.S. 
Jan. 9, 2017). 


17-2-102. Incompetency of supreme court judges. 


The judges of the supreme court, within the first week of each term, or as 
soon thereafter as the fact comes to their knowledge, shall certify to the 
governor all cases upon the docket in which any of them are incompetent to sit, 
upon the receipt of which certificate the governor shall appoint and commis- 
sion the requisite number of competent lawyers to dispose of the causes. 


History. 

Code 1858, § 3919 (deriv. Acts 1835-1836, ch. 
68, § 1); Shan., § 5715; Code 1932, § 9901; 
T.C.A. (orig. ed.), § 17-202. 


Cross-References. 
Incompetency of judges, appointment of spe- 
cial judges, Tenn. Const., art. VI, § 11. 


Law Reviews. 

Constitutional Law — Necessary Qualifica- 
tions for Judgeships, 30 Tenn. L. Rev. 640. 

The Constitutional Policy That Judges Be 
Learned in the Law (Frederic S. Le Clercq), 47 
Tenn. L. Rev. 689. 

The Tennessee Court System — Supreme 
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Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 191. 


17-2-103. Powers of special supreme court judges. 


The special judges commissioned pursuant to § 17-2-102 shall hear and 
determine the causes in the commission set forth, and all such other causes 
during the same term, and shall have the same power and authority in those 
causes as the regular judges of the court. 


History. Law Reviews. 

Code 1858, § 3920 (deriv. Acts 1835-1836, ch. The Tennessee Court System — Supreme 
68, § 1); Shan., § 5716; Code 1932, § 9902; Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
T.C.A. (orig. ed.), § 17-203. Rev. 191. 


17-2-104. Sickness of judges of supreme court. 


In case of the sickness of any one (1) or more of the judges of the supreme 
court, the governor shall have the power to commission persons learned in law 
to fill the vacancy during the illness of the judge or judges. 


History. Law Reviews. 

Acts 1868-1869, ch. 28, § 3; 1895, ch. 76, § 7; The Tennessee Court System — Supreme 
Shan., § 5725; mod. Code 1932, § 9914; modi- Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
fied; T.C.A. (orig. ed.), § 17-204. Rev. 191. 


17-2-105. Special judges for appellate courts. 


In case of the incompetency, sickness or other disability of any judge of the 
court of appeals or court of criminal appeals, the governor shall have the power 
to commission a person to fill the vacancy during the incompetency, sickness or 
other disability of the judge, and the person so appointed shall be paid the 
same salary for the time served and receive the same expense allowance as 
that allowed the regular judge. 


History. Law Reviews. 

Acts 1895, ch. 76, § 7; Shan., § 6317; mod. The Tennessee Court System — Court of 
Code 1932, § 10610; Acts 1961, ch. 231, § 1; Appeals (Frederic S. Le Clercq), 8 Mem. St. 
impl. am. Acts 1967, ch. 226, § 1; T.C.A. (orig. UL. Rev. 219. 
ed.), § 17-205. 


Textbooks. 
Tennessee Jurisprudence, 16 Tenn. Juris., 
Judges, § 25. 


17-2-106. Compensation of special supreme court judge. 


Special judges of the supreme court shall in all cases be paid the same salary 
for the time served and receive the same expense allowance as are allowed the 
regular judges. 


History. mod. Code 1932, § 9918; Acts 1961, ch. 231, 
Code 1858, § 3930 (deriv. Acts 1835-1836, ch. § 2; T.C.A. (orig. ed.), § 17-206. 
68, § 2); Acts 1895, ch. 76, § 7; Shan., § 5729; 
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17-2-107. General sessions judges. 


The provisions of this chapter in relation to the incompetency of judges and 
chancellors, and to the disposition of causes in which they are incompetent, 
shall equally apply to judges of the courts of general sessions, and the judges 
may interchange with each other when necessary for the dispatch of business. 


History. Textbooks. 

Code 1858, § 3925; Shan., § 5722; Code Tennessee Jurisprudence, 17 Tenn. Juris., 
1932, § 9908; modified; impl. am. Acts 1978,ch. Justices of Peace and General Sessions Courts, 
934, § 36; T.C.A. (orig. ed.), § 17-213. § 5. 


17-2-108. [Reserved.] 


17-2-109. Special judge by judicial appointments. 


(a)(1) Whenever litigation in any chancery, circuit, criminal, general ses- 
sions, juvenile, probate or appellate court of this state becomes congested or 
delay in the disposition of litigation becomes imminent for any reason, the 
chief justice of the supreme court shall assign a retired or regular chancellor 
or judge to assist in the removal of the congestion or delay; provided, that the 
assignment shall not materially interfere with the performance of the 
assigned chancellor’s or judge’s official duties. In such situation both 
chancellors or judges may hear, try and dispose of litigation in such court at 
the same time, both signing their respective minutes. 

(2) Whenever litigation in any chancery or circuit court of this state 
becomes congested, or whenever litigation in any chancery or circuit court 
has required the recusal of a chancellor or judge, or whenever delay in the 
disposition of litigation becomes imminent for any reason, the chief justice of 
the supreme court may assign a former chancellor or judge to assist in the 
removal of the congestion or delay. 

(b) Notwithstanding subsection (a), any chancellor or judge has the discre- 
tion to request another chancellor or judge to assist in the removal of 
congestion or delay if the original chancellor or judge becomes aware of the 
need for assistance before the supreme court makes the assignment; and, in 
such situation, both the requesting chancellor or judge and the requested 
chancellor and judge may hear, try and dispose of litigation in such court at the 
same time, both signing their respective minutes. 

(c) Nothing in this section shall be construed to interfere with the appoint- 
ment of special chancellors or judges as provided elsewhere by statute. 


History. Textbooks. 
Acts 1949, ch. 278; § 1; C. Supp. 1950, Tennessee Criminal Practice and Procedure 
§ 9945.7 (Williams, § 9923.1); Acts 1963, ch. (Raybin), § 24.12. 
87, § 1; T.C.A. (orig. ed.), § 17-215; Acts 1987, 
ch. 65, § 1; 1995, ch. 236, § 1; 1997, ch. 473, 
§ 5; 1999. ch. 23.8.1. 


17-2-110. Special judge assigned by chief justice upon certification. 


(a) When any chancellor or circuit, criminal or appellate judge is, for any 
reason, unable to try the docket in any court of the chancellor’s or judge’s 
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division or circuit, the chancellor or judge shall certify to the chief justice of the 
supreme court the fact of the inability, with a request that the chief justice 
assign some other chancellor, circuit, criminal or appellate judge to hear the 
case or cases that the chancellor or judge is unable to hear and decide. 

(b) It is the duty of the chief justice to designate some other chancellor or 
circuit or criminal judge who is not or will not be engaged in hearing causes in 
that chancellor’s or judge’s own division or circuit to repair to the place where 
the case or cases mentioned in subsection (a) are to be heard, and hear and 
decide the case or cases in all respects as if the chancellor or judge were the 
duly elected judge of that division or circuit. 

(c) It shall be no objection to the authority of the assigned chancellor or 
judge that the regular chancellor or judge is engaged in the hearing of causes 
in the same or another county of the same division or circuit. 


History. 

Acts 1919, ch. 166, § 1; Shan. Supp., 
§ 5917a3; Code 1932, § 9929; T.C.A. (orig. ed.), 
§ 17-216; Acts 1987, ch. 65, § 2. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 24.12. 


Law Reviews. 

The Tennessee Court System — Supreme 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 191. 


NOTES TO DECISIONS 


1. Authority of Judge Assigned. 

Authority of successor judge to settle bill of 
exceptions was limited to circumstances where 
vacancy occurred because of death or adjudi- 
cated insanity as enumerated in § 17-118 (now 
§ 17-1-306) and did not extend to judge desig- 


nated under this section because of incapacitat- 
ing illness of trial judge, the remedy in such 
case being a bill in equity to require the circuit 
court to award a new trial. State ex rel. Speight 
v. Mt. Carmel Center, Inc., 224 Tenn. 485, 457 
S.W.2d 33, 1970 Tenn. LEXIS 387 (1970). 


17-2-111. Expenses of assigned judge or chancellor. 


The expenses of the chancellor, judge or appellate judge who serves as 
assigned by the chief justice under § 17-2-109 or § 17-2-110, or the retired 
judge designated or assigned in accordance with § 16-3-502(3)(B), shall be 
certified by the chancellor, judge, appellate judge or retired judge pursuant to 
policies and guidelines promulgated by the supreme court. The expenses shall 
be paid in addition to the regular salary of the judge. 


History. 

Acts 1919, ch. 166, § 2; Shan Supp., 
§ 5917a4; mod. Code 1932, § 9930; impl. am. 
Acts 1937, ch. 33, § 24; modified; impl. am. Acts 


1959, ch. 9, § 3; impl. am. Acts 1961, ch. 97, 
§ 3; T.C.A. (orig. ed.), § 17-217; Acts 1987, ch. 
65, § 3; 1993, ch. 196, § 3. 


17-2-112. Transfers from chancery to circuit court because of incom- 
petency. 


When any chancellor is incompetent to try any cause in the court for which 
the chancellor is responsible, a circuit judge may hear and determine the cause 
as chancellor, for which purpose the clerk of the chancery court shall bring 
before the chancellor all the papers in the cause, and the necessary entries 
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shall be made on the minutes of the chancery court, and signed by the circuit 


judge presiding. 


History. 

Code 1858, § 3922 (deriv. Acts 1843-1844, ch. 
126, § 1); Shan., § 5718; Code 1932, § 9904; 
T.C.A. (orig. ed), § 17-218; Acts 2012, ch. 789, 
§ 4. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§ 621. 


Law Reviews. 

The Tennessee Court System — Chancery 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 281. 


NOTES TO DECISIONS 


1. Construction. 

T.C.A. §§ 17-2-206 and 17-2-112, when read 
together, clearly indicate that an interchange is 
effected by a judge sitting in a court to which he 
or she was not elected or appointed, not the 
transfer of a case from one court to another. In 
other words, our interchange framework does 
not grant a court that otherwise lacks subject 


matter jurisdiction the power to adjudicate the 
case; it simply authorizes judges from other 
courts to sit by interchange in a court with 
subject matter jurisdiction when the original 
judge cannot preside over the matter for what- 
ever reason. In re Estate of Ellis, — S.W.3d —, 
2020 Tenn. App. LEXIS 564 (Tenn. Ct. App. 
Dec. 14, 2020). 


17-2-113. Circuit judge acting as chancellor. 


Any circuit judge may also during the sittings of a chancery court, upon 
notification of a cause in which the chancellor is incompetent, as provided in 
§ 17-2-112, take the place of the chancellor on the bench and hear and 
determine the cause as chancellor, the necessary entry being made on the 


minutes of the court and signed by the circuit judge. 


History. 

Code 1858, § 3923 (deriv. Acts 1843-1844, ch. 
126, § 1; 1855-1856, ch. 24); Shan., § 5719; 
Code 1932, § 9905; T.C.A. (orig. ed.) § 17-219. 


Law Reviews. 
The Tennessee Court System — Chancery 


Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 281. 

The Tennessee Court System — Circuit 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 241. 


NOTES TO DECISIONS 


Analysis 


1. Notice to Defendant. 
2. Two Judges Hearing Cause. 


1. Notice to Defendant. 

Defendant in a disbarment proceeding was 
not prejudiced because of failure to receive 
notice that circuit judges were to sit in inter- 
change with chancellors who were disqualified 
because they had instituted the proceedings. 


17-2-114. [Reserved.] 


State v. Bomer, 179 Tenn. 67, 162 S.W.2d 515, 
1942 Tenn. LEXIS 7 (1942). 


2. Two Judges Hearing Cause. 

Where either of two circuit judges was quali- 
fied to try a disbarment proceeding by inter- 
change, the fact that the two heard the case 
does not affect the merits of the controversy. 
State v. Bomer, 179 Tenn. 67, 162 S.W.2d 515, 
1942 Tenn. LEXIS 7 (1942). 


17-2-115. Certification of incompetency to governor. 


When any judge of any circuit court, criminal court, or chancellor, or judge or 
chancellor of any special court of equal dignity with circuit or chancery court, 
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certifies to the governor that the judge or chancellor is incompetent to hold the 
judge’s or chancellor’s court, or to try any cause or causes pending in the 
judge’s or chancellor’s court, the governor shall appoint some person learned in 
the law and constitutionally qualified to discharge the duties of the office of 
judge or chancellor, to hold the court or try the cause or causes. 


History. Law Reviews. 

Acts 1871, ch. 128, § 4; Shan., § 5734; Code Constitutional Law — Necessary Qualifica- 
1932, § 9923; T.C.A. (orig. ed.), § 17-221. tions for Judgeships, 30 Tenn. L. Rev. 640. 

The Constitutional Policy That Judges Be 

Beep oOOS: Leamied nahedew (iredere Sle Clerca), 7 

Tennessee Criminal Practice and Procedure earned in the Law (Frederic 8. Le Clercq), 
(Raybin), § 24.12. Tenn. L. Rev. 689. 

NOTES TO DECISIONS 

1. Duration of Appointment. try are finally determined. Low v. State, 111 


Appointment continues in force until the Tenn. 81, 78 S.W. 110, 1903 Tenn. LEXIS 5 
cases that the special judge was appointed to (1908). 


17-2-116. Disability of judges or chancellors. 


(a)(1) When any of the judges of the circuit courts, criminal courts, other 
special courts or courts of general sessions, or any of the chancellors, is 
unable from sickness or other physical disability to attend and hold any of 
the courts at the time and place required by law, the governor shall appoint 
and commission a special judge who shall have the same qualifications as 
the regular judge to attend and hold such courts for and during the absence 
or disability of any such judges. 

(2) If a judge or chancellor does not certify the disability to the governor, 
and the chief justice of the supreme court determines that the judge or 
chancellor has been and is so disabled as to prevent the judge or chancellor 
from carrying out the responsibilities and duties of the judge’s or chancellor’s 
office for a period of ninety (90) days or more, then the chief justice shall have 
the authority to certify the disability to the governor. The governor shall 
appoint and commission a special judge who shall have the same qualifica- 
tions as the regular judge or chancellor to attend and hold court during the 
period of disability of any such judge or chancellor. The special judge shall 
serve until the chief justice certifies to the governor that the judge or 
chancellor is no longer disabled. 

(b) In the event a judge or chancellor who is certified as disabled pursuant 
to this section subsequently dies or retires, any special judge or chancellor 
serving for the deceased or retired judge shall continue to serve until such time 
as the successor of the deceased or retired judge or chancellor is duly elected, 
qualified and installed in office in the manner provided by law, and may be a 
candidate for this office in the election. 


History. Textbooks. 

Code 1858, § 3927 (deriv. Acts 1835-1836, ch. Gibson’s Suits in Chancery (7th ed., Inman), 
68, §§ 1, 3); Shan., § 5724; Code 1932, § 9913; § 622. 
Acts 1941, ch. 28, § 1; C. Supp. 1950, § 9918; Tennessee Criminal Practice and Procedure 
Acts 1959, ch. 150, § 1; 1972, ch.532,§ 1;impl. (Raybin), § 24.12. 
am. Acts 1978, ch. 934, § 36; T.C.A., (orig. ed.), Tennessee Jurisprudence, 16 Tenn. Juris., 
§ 17-222; Acts 1989, ch. 153, §§ 1, 2. Judges, § 2. 


17-2-117 


Law Reviews. 
Constitutional Law — Necessary Qualifica- 
tions for Judgeships, 30 Tenn. L. Rev. 640. 
The Constitutional Policy That Judges Be 
Learned in the Law (Frederic S. Le Clercq), 47 
Tenn. L. Rev. 689. 
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Attorney General Opinions. 

Effect of death of disabled judge on service of 
special judge, OAG 97-116, 1997 Tenn. AG 
LEXIS 149 (9/02/97). 


NOTES TO DECISIONS 


Analysis 


Constitutionality. 

Quo Warranto Proceedings. 

Procedure Not Exclusive. 

Compensation for Special General Session 
Judges. 


ee 


1. Constitutionality. 

T.C.A. § 17-2-116(a)(1) does not violate the 
separation of powers provisions in Tenn. 
Const., art. II, §§ 1 and 2; the power to elect or 
to appoint a person to a public office is essen- 
tially a political power, and it is neither inher- 
ently legislative, executive, nor judicial. State 
ex rel. Witcher v. Bilbrey, 878 S.W.2d 567, 1994 
Tenn. App. LEXIS 103 (Tenn. Ct. App. 1994). 

T.C.A. § 17-2-116(a)(1) does not violate Tenn. 
Const., art. VII, § 2 or Tenn. Const., art. XI, 
§ 17, since neither constitutional provision ap- 
plies to the designation of temporary special 
general sessions court judges who substitute 
for but do not replace the incumbent judge. 
State ex rel. Witcher v. Bilbrey, 878 S.W.2d 567, 
1994 Tenn. App. LEXIS 103 (Tenn. Ct. App. 
1994). 

The general language of Tenn. Const., art. VI, 
§ 4 does not undermine Tenn. Const., art. VI, 
§ 11’s specific provision authorizing the gen- 
eral assembly to enact statutory procedures for 
selecting special judges, and T.C.A. § 17-2- 
116(a)(1) is entirely consistent with Tenn. 
Const., art. VI, § 11; therefore, judicial ap- 
pointments conforming to the statute do not 


run afoul of Tenn. Const., art. VI, § 4. State ex 
rel. Witcher v. Bilbrey, 878 S.W.2d 567, 1994 
Tenn. App. LEXIS 103 (Tenn. Ct. App. 1994). 


2. Quo Warranto Proceedings. 

Proceedings in quo warranto against tempo- 
rary county judge appointed under this section 
was not a suit against the county or against 
such judge in his official capacity but was a suit 
against such person in his individual capacity 
and the county was not liable for legal fees 
incurred in the defense of such suit. State v. 
Stine, 200 Tenn. 561, 292 S.W.2d 771, 1956 
Tenn. LEXIS 438 (1956). 


3. Procedure Not Exclusive. 

This procedure is not exclusive, but one judge 
may sit for another under § 17-2-201 without 
being commissioned by the governor to do so. In 
re Johnson, 277 F. Supp. 267, 1967 U.S. Dist. 
LEXIS 7463 (E.D. Tenn. 1967). 


4, Compensation for Special General Ses- 
sion Judges. 

No statute explicitly requires counties to 
compensate special general sessions court 
judges appointed in accordance with T.C.A. 
§ 17-2-116(a)(1); this obligation, however, must 
necessarily be implied from the statutes creat- 
ing the general sessions courts, providing for 
their funding, and governing the selection not 
only of regular general sessions judges but also 
of their temporary replacements. State ex rel. 
Witcher v. Bilbrey, 878 S.W.2d 567, 1994 Tenn. 
App. LEXIS 103 (Tenn. Ct. App. 1994). 


17-2-117. Powers of special judges or chancellors. 


(a) The person appointed and commissioned pursuant to § 17-2-116 shall 


have all the power and authority of the regular judge or chancellor in whose 
place the person is appointed, shall draw the same salary, have the same 
emoluments of office and shall continue to hold the courts and exercise the 
duties of the office, including the power to appoint a secretary at the same 
salary and under the same provisions as the regular judge or chancellor may 
have, which shall be in lieu of the secretarial help to which the regular judge 
or chancellor is entitled, until the regular judge recovers from the sickness or 
disability and appears on the first day of the term for the purposes of resuming 
the functions of judge or chancellor. 

(b) Nothing in subsection (a) shall be construed to empower the special 
chancellor to appoint the clerks and masters of the chancery courts, which 
appointive power shall remain with the regular chancellor. 
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History. 

Code 1858, § 3928 (deriv. Acts 1835-1836, ch. 
68, §§ 1, 3); Shan., § 5726; Code 1932, § 9915; 
Acts 1959, ch. 150, § 1; T.C.A. (orig. ed.), § 17- 
223; 


Textbooks. 
Tennessee Jurisprudence, 16 Tenn. Juris., 
Judges, § 2. 
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Law Reviews. 

The Tennessee Court System — Chancery 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 281. 

The Tennessee Court System — Circuit 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 241. 


NOTES TO DECISIONS 


Analysis 


1. Ordering Reference. 
2. Signing Court Minutes. 


1. Ordering Reference. 

Under the provisions of this section and 
§ 20-1401 (repealed) a special judge of the 
circuit had the authority to order a reference to 
the clerk returnable the following term to de- 
termine the amount defendant owed plaintiff in 


17-2-118. Substitute judges. 


a suit to recover premiums paid on an insur- 
ance policy. Battle v. National Life & Acci. Ins. 
Co., 178 Tenn. 283, 157 S.W.2d 817, 1941 Tenn. 
LEXIS 56 (1942). 


2. Signing Court Minutes. 

Special judge may subsequently sign minutes 
inadvertently omitted to be signed, especially 
where the regular judge gives his consent. 
Spencer v. Armstrong, 59 Tenn. 707, 1874 Tenn. 
LEXIS 38 (1874). 


(a) If, for good cause, including, but not limited to, by reason of illness, 
physical incapacitation, vacation or absence from the city or judicial district on 
a matter related to the judge’s judicial office, the judge of a state or county trial 
court of record is unable to hold court, the judge shall appoint a substitute 
judge to hold court, preside and adjudicate. 

(b) A substitute judge shall possess all of the qualifications of a judge of the 
court in which the substitute is appointed. 

(c) No substitute judge may be appointed for a period of more than three (3) 
days; provided, that the judge appointed pursuant to this section may finish 
any trial that is commenced during the period of appointment. 

(d) A substitute judge appointed pursuant to this section shall have no 
authority to award fees except those that are statutory. 

(e) Asubstitute judge shall not preside over a cause without a consent form 
signed by all litigants who are present at the beginning of the proceeding. The 
consent form shall plainly state that the substitute judge has not been duly 
elected by the citizens of the judicial district or appointed by the governor but 
has been appointed pursuant to this section. Further, the consent form shall 
include the name of the lawyer appointed as substitute judge, the judge of the 
court in which the substitute judge is sitting, the date for which the substitute 
judge was appointed and the reason for the regular judge’s absence. The 
consent form shall be transmitted and maintained on file for public inspection 
at the administrative office of the courts in Nashville. 

(f)(1) Subsections (a)-(e) shall not apply where a judge finds it necessary to 

be absent from holding court and appoints as a substitute judge: 

(A) A duly elected or appointed judge of any inferior court; or 

(B) A full-time officer of the judicial system under the judge’s supervi- 
sion whose duty it is to perform judicial functions, such as a juvenile 
magistrate, a child support magistrate or clerk and master, who is a 
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licensed attorney in good standing with the Tennessee supreme court. The 
judicial officer shall only serve as special judge in matters related to that 
officer’s duties as a judicial officer. 


(2) Notwithstanding subsections (a)-(e), a judge shall have the authority 


to appoint a substitute judge as provided in subdivision (f)(1). 


History. 

Acts 1870, ch. 78, §§ 1, 3, 4; Shan., §§ 5730, 
5732; mod. Code 1932, §§ 9919, 9921; T.C.A., 
(orig. ed.), § 17-225; modified; Acts 1996, ch. 
943, § 1; 1999, ch. 23, § 2: 2009, ch. 2385, § 1. 


Compiler’s Notes. 

Acts 2009, ch. 235, § 1 directed the code 
commission to change all references from “child 
support referee” to “child support magistrate” 
and all references from “juvenile referee” to 
“juvenile magistrate” and to include all such 
changes in supplements and replacement vol- 
umes for the Tennessee Code Annotated. 


Rule Reference. 
This section is referred to in Tenn. Sup. Ct. R. 
11, § VII. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§ 623. 


Tennessee Criminal Practice and Procedure 
(Raybin), § 24.12. j; 

Tennessee Jurisprudence, 16 Tenn. Juris., 
Judges, §§ 22, 24. 


Law Reviews. 
Constitutional Law — Necessary Qualifica- 
tions for Judgeships, 30 Tenn. L. Rev. 640. 


Attorney General Opinions. 

Supreme Court has no authority to prohibit 
use of special judges, OAG 96-127, 1996 Tenn. 
AG LEXIS 157 (11/12/96). 

Application of limitations to retired judge, 
OAG 97-113, 1997 Tenn. AG LEXIS 146 
(8/14/97). 

Consent form requirement not applicable to 
retired judge assigned under § 8-36-806, OAG 
97-113, 1997 Tenn. AG LEXIS 146 (8/14/97). 

Compensation for clerk and master serving 
as substitute judge not authorized, OAG 99- 
087, 1999 Tenn. AG LEXIS 87 (4/8/99). 


NOTES TO DECISIONS 


Analysis 


. Constitutionality. 

. Validity of Appointment. 

. Election of Judge. 

—Record Entry. 

—Deputy Clerk Holding Election. 
—Majority of Bar Declining to Vote. 
. Period of Service of Special Judge. 
—“For the Occasion” — Term Construed. 
. Powers of Special Judge. 

10. —Criminal and Civil. 

11. —Holdover Status. 

12. Compensation. 

13. Absence of Judge. 


OONIBAMAR WN -E 


1. Constitutionality. 

The statute is constitutional. Ligan v. State, 
50 Tenn. 159, 1871 Tenn. LEXIS 82 (1871); 
Hundhausen v. U. S. Marine Fire Ins. Co., 52 
Tenn. 702, 1871 Tenn. LEXIS 300 (1871); Hal- 
liburton v. Brooks, 66 Tenn. 318, 1874 Tenn. 
LEXIS 134 (1874); Low v. State, 111 Tenn. 81, 
78 S.W. 110, 1903 Tenn. LEXIS 5 (1908). 

Appointment of a juvenile court referee (now 
magistrate) as a special judge under T.C.A. 
§ 17-2-118(f)(2) does not contravene the provi- 
sion in Tenn. Const. art. VI, § 4 requiring that 
a judge be elected. State Dep’t of Children’s 
Servs. v. A.M.H., 198 S.W.3d 757, 2006 Tenn. 
App. LEXIS 156 (Tenn. Ct. App. 2006), appeal 
denied, In re A. B., — S.W.3d —, 2006 Tenn. 


LEXIS 543 (Tenn. June 5, 2006), appeal denied, 
— §$.W.3d —, 2006 Tenn. LEXIS 537 (Tenn. 
2006). 


2. Validity of Appointment. 

Where a local attorney was permitted to hear 
the case as a special judge in a termination of 
parental rights proceeding, the trial court did 
not follow the proper procedure for appointing a 
special judge; there was no evidence regarding 
whether the absence of the sitting judge was 
necessary, and the record was inadequate to 
support the attorney’s authority to serve as a 
special judge. State Dep’t of Children’s Servs. v. 
A.M.H., 198 S.W.3d 757, 2006 Tenn. App. 
LEXIS 156 (Tenn. Ct. App. 2006), appeal de- 
nied, In re A. B., — S.W3d —, 2006 Tenn. 
LEXIS 548 (Tenn. June 5, 2006), appeal denied, 
— §.W.3d —, 2006 Tenn. LEXIS 537 (Tenn. 
2006). 


3. Election of Judge. 

Proper practice and record in an election of 
special judges to hold a term of court or to try a 
particular case, emphasizing the duties of the 
clerk in holding the election, making the proper 
record, and authenticating and verifying the 
same. Low v. State, 111 Tenn. 81, 78 S.W. 110, 
1903 Tenn. LEXIS 5 (1903); Harness v. State, 
126 Tenn. 365, 149 S.W. 911, 1912 Tenn. LEXIS 
61 (1912) (but every variation from the proper 
practice in the election of special judges is not 
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ground for reversal); Hamblin v. State, 126 
Tenn. 394, 150 S.W. 89, 1912 Tenn. LEXIS 64 
(1912). 


4. —Record Entry. 

Entry should be made as a part of the caption 
of the proceedings of the term of court showing 
failure of the regular judge to attend, the elec- 
tion held by the clerk, due election by a major- 
ity of the attorneys in attendance who are 
residents of this state, and that the attorney 
elected was in attendance and was such resi- 
dent and possessed of the qualifications of a 
judge. Low v. State, 111 Tenn. 81, 78 S.W. 110, 
1903 Tenn. LEXIS 5 (1903). 

The entry, when there is an election of a 
special judge to try a particular case, should be 
made under the case style of that cause and 
should show that the one elected did not vote. 
Low v. State, 111 Tenn. 81, 78 S.W. 110, 1903 
Tenn. LEXIS 5 (1903). 


5. —Deputy Clerk Holding Election. 

A deputy clerk may hold an election for a 
special judge of his court. Harris v. State, 100 
Tenn. 287, 45 S.W. 438, 1897 Tenn. LEXIS 114 
(1897). 


6. —Majority of Bar Declining to Vote. 

The election of a member of the bar as special 
judge is valid, where the majority of the bar had 
an opportunity to vote, but declined to do so, 
and the election was ordered and conducted in 
the manner prescribed by law. McLean v. State, 
1 Shannon’s Cases 478 (1875). 


7. Period of Service of Special Judge. 

The authority and jurisdiction of a special 
judge, elected by the attorneys present, expires 
with the adjournment of the term of court at 
which he was elected, and a conviction of crime 
at a trial held before him at a subsequent term 
is void. Low v. State, 111 Tenn. 81, 78 S.W. 110, 
1903 Tenn. LEXIS 5 (1903); Harness v. State, 
126 Tenn. 365, 149 S.W. 911, 1912 Tenn. LEXIS 
61 (1912). 

Special judge, elected to preside during the 
absence of the regular judge, possesses all the 
powers of the latter during the term of court for 
which he is elected. Holt v. State, 160 Tenn. 
366, 24 S.W.2d 886, 1929 Tenn. LEXIS 115 
(1930). 

A special judge selected for the occasion, 
under this section, strictly speaking, serves 
only during the particular term of court during 
which he was elected. Ridout v. State, 161 Tenn. 
248, 30 S.W.2d 255, 1929 Tenn. LEXIS 55, 71 
A.L.R. 830 (1930). 

If a trial judge is unable to interchange or 
obtain assistance from another presiding judge 
or the Tennessee supreme court, and therefore, 
appoints the clerk and master or another judi- 
cial officer, the order of appointment should be 
either for a definite period of time or for a 
specific case. Ferrell v. Cigna Prop. & Cas. Ins. 
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Co., 33 S.W.38d 731, 2000 Tenn. LEXIS 686 
(Tenn. 2000). 


8. —“For the Occasion” — Term Con- 
strued. 

This phrase means the condition produced by 
the exigency, such as the illness of the regular 
judge. Ridout v. State, 161 Tenn. 248, 30 S.W.2d 
255, 1929 Tenn. LEXIS 55, 71 A.L.R. 830 


(1930). 


9. Powers of Special Judge. 

Election of special judge to serve during ab- 
sence of regular judge carries with it all the 
powers and authority of the regular judge. Holt 
v. State, 160 Tenn. 366, 24 S.W.2d 886, 1929 
Tenn. LEXIS 115 (1930); Ridout v. State, 161 
Tenn. 248, 30 S.W.2d 255, 1929 Tenn. LEXIS 
55, 71 A.L.R. 830 (1930). 


10. —Criminal and Civil. 

A special judge, selected by the members of 
the bar, at an election held by the clerk in 
conformity to the statute, to preside in the 
absence of the regular judge, may try and 
dispose of criminal, including capital cases, as 
well as civil cases. Harris v. State, 100 Tenn. 
287, 45 S.W. 438, 1897 Tenn. LEXIS 114 (1897); 
Ridout v. State, 161 Tenn. 248, 30 S.W.2d 255, 
1929 Tenn. LEXIS 55, 71 A.L.R. 830 (1930). 

In a termination of parental rights proceed- 
ing, a local attorney was permitted to hear the 
case as a special judge. The trial court did not 
follow the proper procedure for appointing a 
special judge; there was no evidence regarding 
whether the absence of the sitting judge was 
necessary, and the record was inadequate to 
support the attorney’s authority to serve as a 
special judge. State Dep’t of Children’s Servs. v. 
A.M.H., 198 S.W.38d 757, 2006 Tenn. App. 
LEXIS 156 (Tenn. Ct. App. 2006), appeal de- 
nied, In re A. B., — S.W.3d —, 2006 Tenn. 
LEXIS 543 (Tenn. June 5, 2006), appeal denied, 
— §.W.3d —, 2006 Tenn. LEXIS 537 (Tenn. 
2006). 


11. —Holdover Status. 

There is no distinction between the holdover 
status of a regular and a special judge. Ridout v. 
State, 161 Tenn. 248, 30 S.W.2d 255, 1929 Tenn. 
LEXIS 55, 71 A.L.R. 830 (1930). 


12. Compensation. 

No compensation is provided by law for one 
who serves as a judge pro tempore under the 
provisions of this section. Waters v. State, 583 
S.W.2d 756, 1979 Tenn. LEXIS 452 (Tenn. 
1979). 


13. Absence of Judge. 

A judge may not use mere convenience as a 
basis for being absent from holding court; “nec- 
essary” as used in T.C.A. § 17-2-118(f) and 
T.C.A. § 17-1-122 should be understood in a 
restrictive sense, i.e., indispensable as opposed 
to a more liberal construction, i.e., convenient. 


17-2-119 


Ferrell v. Cigna Prop. & Cas. Ins. Co., 33 S.W.3d 
731, 2000 Tenn. LEXIS 686 (Tenn. 2000). 

A trial judge should appoint a clerk and 
master to act as a special/substitute judge in 
the judge’s absence only if the trial judge deter- 
mines it is not possible either to interchange 
pursuant to T.C.A. § 17-2-202, or to obtain 
assistance from another presiding judge or 
from the Tennessee supreme court pursuant to 
T.C.A. § 16-2-509(e). Ferrell v. Cigna Prop. & 
Cas. Ins. Co., 33 S.W.3d 731, 2000 Tenn. LEXIS 
686 (Tenn. 2000). 

In a tax case, a clerk and master lacked 
authority to enter summary judgment in favor 
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of the Tennessee commissioner of revenue un- 
der T.C.A. § 17-2-118(a), (f)(2) because the 
clerk and master was not appointed or ordered 
to sit as a judge on the date at issue, and the 
requirement for exploring interchange was not 
satisfied where a chancellor was out of town; 
procedures for appointing a substitute judge 
were mandatory, and to hold otherwise would 
have rendered Tenn. Sup. Ct. R. 10, Canon 3A. 
and Ferrell v. Cigna Property & Cas. Ins. Co., 
33 S.W.3d 731, 2000 Tenn. LEXIS 686 (Tenn. 
2000), meaningless. Maxwell Med., Inc. v. 
Chumley, 282 S.W.3d 893, 2008 Tenn. App. 
LEXIS 542 (Tenn. Ct. App. Sept. 22, 2008). 


17-2-119. Contested elections — Temporary judge. 


The governor shall appoint a temporary judge, chancellor or district attorney 


general in all cases where a contest arises in the election of any of those 
officers, and they shall hold the offices, and have all the powers and jurisdiction 
pertaining to the offices, until the contest is judicially determined and the 
regularly elected officers are duly qualified and commissioned; and they are 
clothed with the same power, and shall receive the same compensation, as is 
allowed the officer in other cases, to be paid out of the state treasury upon a 


warrant of the commissioner of finance and administration. 


History. 

Acts 1870-1871, ch. 73; Shan., § 5733; Code 
1932, § 9922; impl. am. Acts 1937, ch. 33, § 24; 
impl. am. Acts 1959, ch. 9, § 3; impl. am. Acts 
1961, ch. 97, § 3; T.C.A. (orig. ed.), § 17-226; 
modified. 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
§ 623. 

Tennessee Jurisprudence, 16 Tenn. Juris., 
Judges, §§ 12, 22; 21 Tenn. Juris., Public Offi- 
cers, § 5. 


NOTES TO DECISIONS 


Analysis 
1. Constitutionality. 
2. Oath Not Required. 
3. Compensation of Temporary Judge. 
4. —Successful Party — Beginning Date of 
Salary. 
5. —Predecessor Without Right to Salary. 
6. Disinterested Incumbent — Right to Hold- 


over. 


1. Constitutionality. 

The statute does not violate any constitu- 
tional right of the officer, whose term is expir- 
ing, to holdover, and is valid. State ex rel. 
Barham v. Graham, 161 Tenn. 557, 30 S.W.2d 
274, 1929 Tenn. LEXIS 66 (1930). 


2. Oath Not Required. 

A special judge appointed under this section 
is not required to qualify by taking the oath 
before the clerk of the court, as prescribed by 
§ 17-2-120 which is not even exclusive, but is 
for mere convenience, in that particular case; 
and an injunction against his acting, based on 


this ground, is unwarranted. Sanders v. Met- 
calf, 1 Cooper’s Tenn. Ch. 419 (1878). 


3. Compensation of Temporary Judge. 

Temporary judge’s compensation is in addi- 
tion to that of the successful contestant. Gra- 
ham v. England, 154 Tenn. 435, 288 S.W. 728, 
1926 Tenn. LEXIS 140 (1926). 

The same compensation is payable to the 
temporary judge that is payable to a regular 
judge. Graham v. England, 154 Tenn. 435, 288 
S.W. 728, 1926 Tenn. LEXIS 140 (1926). 


4. —Successful Party — Beginning Date of 
Salary. 

Salary follows title to office, and the success- 
ful party draws full salary from the beginning 
of the term for which he was elected. State ex 
rel. Barham v. Graham, 161 Tenn. 557, 30 
S.W.2d 274, 1929 Tenn. LEXIS 66 (1930). 


5. —Predecessor Without Right to Salary. 

A judge, apparently defeated for reelection, 
where a temporary judge is appointed to serve, 
is not entitled to salary for the period of the 
contest. State ex rel. Barham v. Graham, 161 
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Tenn. 557, 30 S.W.2d 274, 1929 Tenn. LEXIS 66 
(1930). 


6. Disinterested Incumbent — Right to 
Holdover. 
Upon a contest for the office of county judge 
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VII, § 5, until contest was decided, and until 
the qualification of his successor. The power of 
the governor to appoint one to serve pending 
contest did not extend to such a case. Morrison 
v. Gower, 154 Tenn. 624, 288 S.W. 731, 1926 
Tenn. LEXIS 161 (1926). 


an incumbent, not involved in the election, was 
entitled to holdover under Tenn. Const., art. 


17-2-120. Oath of special judge. 


Every special judge, before entering on the duties of the judge’s appoint- 
ment, shall take an oath before the clerk of the court to support the 
constitution of the United States and the constitution of Tennessee, and also 
the following oath of office: “I, AB, solemnly swear that I will administer justice 
without respect to persons, and do equal rights to the poor and the rich, and 
that I will faithfully and impartially discharge all the duties incumbent upon 


me as a judge to the best of my abilities.” 


History. 
Acts 1870, ch. 78, § 2; Shan., § 5731; Code 
1932, § 9920; T.C.A. (orig. ed.), § 17-227. 


Cross-References. 
Oaths of judges in general, § 17-1-104. 


Rule Reference. 
This section is referred to in Tenn. Sup. Ct. R. 
21..$ VII. 


Textbooks. 
Tennessee Jurisprudence, 16 Tenn. Juris., 
Judges, §§ 22, 24. 


NOTES TO DECISIONS 


1. Dueling Oath. 

Failure of special judge to take the dueling 
oath, where he has taken oath to “administer 
justice without respect to persons, and do equal 


rights to the poor and rich,” etc., is no ground 
for reversal, because such failure does not af- 
fect the merits. Harness v. State, 126 Tenn. 365, 
149 S.W. 911, 1912 Tenn. LEXIS 61 (1912). 


17-2-121. Retired or former judges in certain civil cases — Courtrooms 
— Process — Manner of trial. 


(a) If the trial of a civil case is expected to be complex, lengthy or the 
litigants, for any reason, desire the matter to be disposed of in an expeditious 
manner, the litigants may, upon joint motion of all parties to the action and 
with the consent of the appropriate judge, agree to employ a retired or former 
judge to hear the case. 

(b) The administrative director of the courts shall compile a list of all retired 
or former Tennessee trial level judges who are willing to sit in special cases 
pursuant to subsection (a) and the particular expertise of each judge, if any. 
Upon compiling the list, the administrative director of the courts shall 
distribute the list to every active trial level judge with civil jurisdiction in this 
state. 

(c) When the litigants in a civil case agree to employ a retired or former 
judge pursuant to subsection (a), they shall approach the judge to whom the 
case was originally assigned. Upon explaining the nature of the litigation, the 
judge shall give the parties the names of three (3) retired or former judges 
available to hear the case. If three (3) retired or former judges are not 
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available, the judge shall give them the names of the judges who are available. 
Where possible, the judge shall match the expertise of the retired or former 
judge to the particular case in question. 

(d) It shall be the duty of the litigants to decide which retired or former 
judge to contact, contact the judge, and make all necessary arrangements for 
the place, date and time of the trial. It shall also be the responsibility of the 
litigants to compensate the retired or former judge in accordance with 
§ 17-2-106. The clerks and other courthouse officials shall cooperate in helping 
the litigants find a suitable courtroom for the trial of the case. If no courtroom 
is available, the case may be tried in any location agreeable to the litigants and 
retired or former judge. 

(e) Process, subpoenas and all other matters relating to the trial of the case 
shall be governed by the Tennessee rules of civil procedure. The case shall be 
tried without a jury and in the same manner as other civil cases. 

(f) Upon the conclusion of the trial, the retired or former judge shall submit 
the judge’s finding to the judge of the court to which the case was originally 
assigned. The finding of the retired or former judge shall become the finding of 
the court and judgment may be entered thereon in the same manner as if the 
case had been tried by that court. The finding of the retired or former judge and 
the judgment of the court may be appealed in the same manner as in any other 
civil case and shall be governed by the Tennessee rules of appellate procedure. 


History. 
Acts 1984, ch. 894, § 1; 1993, ch. 66, § 31. 


17-2-122. Failure of judge to attend — Selection of special judge. 


(a) Notwithstanding § 16-15-209 or § 17-2-109 or any other relevant pro- 
vision to the contrary, a judge shall have the authority to appoint a special 
judge as provided in this section. 

(b) Sections 16-15-209 and 17-2-109 and any other relevant provision shall 
not apply where a judge finds it necessary to be absent from holding court and 
appoints as a substitute judge an officer of the judicial system under the judge’s 
supervision whose duty it is to perform judicial functions, such as a juvenile 
magistrate, a child support magistrate or clerk and master, who is a licensed 
attorney in good standing with the Tennessee supreme court. The judicial 
officer shall only serve as special judge in matters related to their duties as 
judicial officer. 


History. 
Acts 1997, ch. 473, § 6; 2009, ch. 235, § 1. 


‘juvenile magistrate” and to include all such 
changes in supplements and replacement vol- 


2 umes for the Tennessee Code Annotated. 
Compiler’s Notes. 


Acts 2009, ch. 235, § 1 directed the code 
commission to change all references from “child 
support referee” to “child support magistrate” 
and all references from “juvenile referee” to 


Attorney General Opinions. 

Compensation for clerk and master serving 
as substitute judge not authorized, OAG 99- 
087, 1999 Tenn. AG LEXIS 87 (4/8/99). 
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NOTES TO DECISIONS 


Analysis 


1. Construction. 
2. Period of Service of Special Judge. 
3. Validity of Orders. 


1. Construction. 

A judge may not use mere convenience as a 
basis for being absent from holding court; “nec- 
essary” as used in T.C.A. §§ 17-1-118 and 17-2- 
122(b) should be understood in a restrictive 
sense, i.e., indispensable as opposed to a more 
liberal construction, i.e., convenient. Ferrell v. 
Cigna Prop. & Cas. Ins. Co., 33 S.W.3d 731, 
2000 Tenn. LEXIS 686 (Tenn. 2000). 

A trial judge should appoint a clerk and 
master to act as a special/substitute judge in 
the judge’s absence only if the trial judge deter- 
mines it is not possible either to interchange 
pursuant to T.C.A. § 17-2-202, or to obtain 
assistance from another presiding judge or 
from the Tennessee supreme court pursuant to 
T.C.A. § 16-2-509(e). Ferrell v. Cigna Prop. & 
Cas. Ins. Co., 33 S.W.3d 731, 2000 Tenn. LEXIS 
686 (Tenn. 2000). 


2. Period of Service of Special Judge. 
If a trial judge is unable to interchange or 


obtain assistance from another presiding judge 
or the Tennessee supreme court and therefore 
appoints the clerk and master or another judi- 
cial officer, the order of appointment should be 
either for a definite period of time or for a 
specific case. Ferrell v. Cigna Prop. & Cas. Ins. 
Co., 33 S.W.3d 731, 2000 Tenn. LEXIS 686 
(Tenn. 2000). 


3. Validity of Orders. 

In a tax case, a clerk and master lacked 
authority to enter summary judgment in favor 
of the Tennessee commissioner of revenue un- 
der T.C.A. § 17-2-118(a), (f)(2) because the 
clerk and master was not appointed or ordered 
to sit as a judge on the date at issue, and the 
requirement for exploring interchange was not 
satisfied where a chancellor was out of town; 
procedures for appointing a substitute judge 
were mandatory, and to hold otherwise would 
have rendered Tenn. Sup. Ct. R. 10, Canon 3A 
and Ferrell v. Cigna Property & Cas. Ins. Co., 
33 S.W.3d 731, 2000 Tenn. LEXIS 686 (Tenn. 
2000), meaningless. Maxwell Med., Inc. v. 
Chumley, 282 S.W.3d 893, 2008 Tenn. App. 
LEXIS 542 (Tenn. Ct. App. Sept. 22, 2008). 


17-2-123. Full-time master in certain counties. 


(a)(1) Notwithstanding any other law to the contrary, in any county having 
a metropolitan form of government and having a population of more than 
five hundred thousand (500,000), according to the 1990 federal census or any 
subsequent federal census, the circuit court judges of such county may 
appoint a full-time master to serve as a judicial officer in the absence of any 
such judges. 

(2) Amaster appointed pursuant to subdivision (a)(1) shall be an attorney 
licensed to practice law by this state and in good standing with the board of 
professional responsibility. 

(3) The compensation for a master appointed pursuant to this section 
shall be fixed by the presiding judge of the judicial district and shall be paid 
from any fund appropriated for such purpose by the county governing body. 

(4) The master shall have all the powers specified in § 17-2-118 and the 

powers granted to masters by Tenn. R. Civ. P. 53. 
(b)(1) Notwithstanding any other law to the contrary, in any county having 
a metropolitan form of government and a population of more than five 
hundred thousand (500,000), according to the 1990 federal census or any 
subsequent federal census, the circuit courts exercising domestic or probate 
jurisdiction may appoint one (1) or more suitable persons to act as masters 
at the pleasure of the judge. A master shall be a member of the bar in good 
standing and shall hold office at the pleasure of the judge. The compensation 
of a master shall be fixed by the judge with approval of the county legislative 
body or the pertinent governing body, and paid from public funds. 

(2) Provided the respective circuit court has jurisdiction in the manner 
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provided for the hearing of cases by the court, the judge or judges for whom 
the master serves may direct that the master hear in the first instance the 
following types of cases: 

(A) Orders of protection (both hearings and reviews); 

(B) Motions to amend or alter orders of protection; 

(C) Child support petitions; 

(D) Signing appearance orders for child support cases; 

(EK) Signing and hearing show cause orders for temporary support and 

parenting time; 

(F) Signing attachment orders; and 

(G) Temporary parenting plans. 

(3) A master has the same authority as the judge to issue any and all 
process necessary in the types of cases the master is authorized by subdivi- 
sion (b)(2) to hear. The master in the conduct of authorized proceedings has 
the powers of a trial judge. 

(4) Upon the conclusion of the hearing in each case, the master shall 
transmit to the judge all papers relating to the case, together with the 
master’s findings and recommendations in writing. 

(5) Any party may, within five (5) days thereafter, excluding nonjudicial 
days, file a request with the court for hearing by the appropriate circuit court 
judge. The judge may, on the judge’s own motion, order a rehearing of any 
matter heard before a master, and shall allow a hearing if a request for such 
hearing is filed as herein prescribed. Unless the judge orders otherwise, the 
order of the master shall be the decree of the court pending a rehearing. 

(6) Any appeal from the master to the judge from a final order shall be 
tried de novo by the judge. | 

(7) In case no hearing of a final order before the judge is requested, or 
when the right to a hearing is waived, the findings and recommendations of 
the master become the decree of the court when confirmed by an order of the 
judge. The final order of the court is, in any event, proof of such confirmation, 
and also of the fact that the matter was duly referred to the master. 


History. Tennessee counties, see Volume 13 and its 
Acts 1998, ch. 880, § 1; 2010, ch. 845, § 1. supplement. 


Compiler’s Notes. 
For table of U.S. decennial populations of 


PART 2 
INTERCHANGE 


17-2-201. Purpose. 


The purpose of this part is to ensure that existing judicial resources are 
utilized to the fullest extent and that no additional judicial resources are 
created until uniform caseload statistics are developed that will establish a 
priority for the need for additional judges. 


History. Compiler’s Notes. 
Acts 1997, ch. 430, § 1. Former § 17-2-201 (Code 1858, § 3916 (de- 
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riv. Acts 1835-1836, ch. 5, § 2); Shan., § 5709; 
mod. Code 1932, § 9895; T.C.A. (orig. ed.), 
§ 17-207), concerning interchange by circuit 
judges, was repealed by Acts 1997, ch. 430, § 1. 


Rule Reference. 
This section is referred to in Tenn. Sup. Ct. R. 
11, § VII. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 24.11. 
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Tennessee Jurisprudence, 16 Tenn. Juris., 
Judges, § 9. 


Law Reviews. 

The Tennessee Court System — Circuit 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 241. 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


Analysis 
1. Record Showing Interchange — Necessity. 
2. Notice to Defendant — Necessity. 
3. Power of Interchange. 
4. —Generally. 
5. —Interchange with Chancellor, 
6. —Circuit Judge — Exchange with Special 
Criminal Judge. 
7. —Circuit Judge — Interchange with Crimi- 


nal Court Judge. 


1. Record Showing Interchange — Neces- 
sity. 

When the judge of one circuit holds court in 
another, it is not necessary for the caption of 
the record of the court so held to show how it 
came to be held by the judge of another circuit. 
Cornwell v. State, 8 Tenn. 147, 1827 Tenn. 
LEXIS 26 (1827). 


2. Notice to Defendant — Necessity. 

Defendant in a disbarment proceeding was 
not prejudiced because of failure to receive 
notice that circuit judges were to sit in inter- 
change with chancellors who were disqualified 
because they had instituted the proceedings. 
State v. Bomer, 179 Tenn. 67, 162 S.W.2d 515, 
1942 Tenn. LEXIS 7 (1942). 


3. Power of Interchange. 


4, —Generally. 

Judges may interchange with each other 
_ whenever the incompetency of the judge to try a 
particular case or cases, or personal conve- 
nience, may require. Such interchange may be 
for the entire circuit, or a single term, or part 
thereof, or for a special case. Elms v. State, 29 
Tenn. 128, 1849 Tenn. LEXIS 25 (1849); Dupuis 
v. Hand, 814 S.W.2d 340, 1991 Tenn. LEXIS 168 
(Tenn. 1991). 

It is not improper for a judge of one circuit to 
sit by interchange for a judge of another circuit 
and there is no requirement that application be 
made to the chief justice for assignment of a 


judge to the case. State ex rel. Stall v. Knox- 
ville, 211 Tenn. 271, 364 S.W.2d 898, 1962 Tenn. 
LEXIS 357 (1962), cert. denied, Tennessee ex 
rel. Stall v. Knoxville, 372 U.S. 914, 83 S. Ct. 
728, 9 L. Ed. 2d 721, 1963 U.S. LEXIS 2161 
(1963); Dupuis v. Hand, 814 S.W.2d 340, 1991 
Tenn. LEXIS 168 (Tenn. 1991). 

Judges sitting for others under this section 
need not be commissioned by the governor 
under § 17-2-116. In re Johnson, 277 F. Supp. 
267, 1967 U.S. Dist. LEXIS 7463 (E.D. Tenn. 
1967). 

An objection to a judge’s competence cannot 
be made for the first time on appeal; the objec- 
tion should come before trial is had on the 
merits. Dupuis v. Hand, 814 S.W.2d 340, 1991 
Tenn. LEXIS 168 (Tenn. 1991). 


5. —Interchange with Chancellor. 

Judge, sitting by interchange for chancellor, 
could lawfully exercise all powers of the chan- 
cellor. Lieberman, Loveman & Cohn v. Knight, 
153 Tenn. 268, 283 S.W. 450, 1925 Tenn. LEXIS 
28 (1926). 


6. —Circuit Judge — Exchange with Spe- 
cial Criminal Judge. 

Although the statutes do not, in express 
words, say that a circuit judge may interchange 
with the judge of a special criminal court, this is 
fairly implied. Stuart v. State, 60 Tenn. 178, 
1873 Tenn. LEXIS 432 (1873). 


7. —Circuit Judge — Interchange with 
Criminal Court Judge. 

A county probate court had jurisdiction to 
prosecute for driving under the influence and 
the circuit judge held authority to preside un- 
der this section. State v. Coolidge, 915 S.W.2d 
820, 1995 Tenn. Crim. App. LEXIS 287 (Tenn. 
Crim. App. 1995), overruled, State v. Troutman, 
979 S.W.2d 271, 1998 Tenn. LEXIS 665 (Tenn. 
1998), overruled in part, State v. Troutman, 979 
S.W.2d 271, 1998 Tenn. LEXIS 665 (Tenn. 
1998). 
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17-2-202. Duty to interchange. 
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(a) Each state trial court judge has an affirmative duty to interchange if: 
(1) Ajudge has died or is unable to hold court; 
(2) Two (2) or more judges have agreed to a mutually convenient inter- 


change; or 


(3) The chief justice of the supreme court has assigned by order a judge to - 

another court pursuant to Tenn. Sup. Ct. R. 11. 

(b) A failure to comply with an interchange order of the supreme court is a 
judicial offense under § 17-5-301(G)(1)(B). The chief justice shall report such 
failure to comply immediately to the presiding judge of the board of judicial 
conduct. The clerk of the supreme court shall maintain such reports for public 


inspection. 


History. 

Acts 1859-1860, ch. 105, § 3; Shan., § 5718; 
mod. Code 1932, § 9899; T.C.A. (orig. ed.), 
§ 17-208; Acts 1997, ch. 4380, § 1; 2012, ch. 789, 
§ 552012. ch.1819.,§ 34; 


Compiler’s Notes. 

Acts 2012, ch. 819, § 5 provided that, in 
order to carry out its functions, duties, and 
responsibilities maintained under the provi- 
sions of the act, which amended subsection (b), 
the court of the judiciary shall retain and have 
the authority to exercise any and all of its 
powers and duties existing under title 17 prior 
to enactment of the act, including, but not 
limited to, the power to subpoena, the power to 
take evidence, and the power to examine. Upon 
the termination of the court of the judiciary, the 
board of judicial conduct is expressly granted 
the same powers and duties as set forth above 
for the court of the judiciary in order to carry 
out its responsibilities established this chapter. 
The board of judicial conduct also is expressly 
authorized to continue any preliminary inves- 
tigations, full investigations, and/or trials 
scheduled or in progress by the court of the 
judiciary at the time of termination of the court 
of the judiciary. This authorization includes the 
right to use any evidence obtained or taken by 
the court of the judiciary without the need to 
obtain again or retake any such evidence, in- 
cluding, but not limited to, prior issued subpoe- 
nas. 

Acts 2012, ch. 819, § 6 provided that: (a) All 
rules of the court of the judiciary in effect on 
July 1, 2012, shall remain in full force and 
effect as rules of the board of judicial conduct 
until modified or repealed by the board of 
judicial conduct. 

(b) The initial rules adopted by the board of 
judicial conduct shall serve as the temporary 
rules of the board. The temporary rules shall 


remain in effect until such time as approved or 
not approved by the general assembly, with the 
board’s chairperson presenting the rules, dur- 
ing the first session of the One Hundred Eighth 
General Assembly using the same procedure 
set out in § 16-3-404 for rules of court. If 
approved, the rules shall become the perma- 
nent rules of the board. All subsequent modifi- 
cations or additions to such rules shall be 
approved by the general assembly in accor- 
dance with the procedures set forth in § 16-3- 
404. 


Cross-References. 
Change of venue in chancery, § 21-1-501. 


Rule Reference. 
This section is referred to in Tenn. Sup. Ct. R. 
11, § VII. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§ 624. 


Law Reviews. 

The Tennessee Court System — Chancery 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 281. 

The Tennessee Court System — Circuit 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 241. 


Attorney General Opinions. 

A private act proposing to authorize a general 
sessions judge to interchange with a chancellor 
in a particular county should articulate the 
reasons why such authority is necessary or 
convenient to the operation of the judicial sys- 
tem in the affected county, as such an act would 
violate the constitution absent a rational basis 
for suspending the general law with regard to 
interchange in the particular county, OAG 02- 
074, 2002 Tenn. AG LEXIS 79 (6/12/02). 
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NOTES TO DECISIONS 


Analysis 


1. Jurisdiction to Try Attorney. 
2. Appointment of Special Judge. 


1. Jurisdiction to Try Attorney. 

Trial judge had jurisdiction to try appellant 
attorney for contempt under the interchange 
provisions; because the appellant’s charges of 
contempt implicated two judges in the first 
judicial district as witnesses, all the judges of 
the first judicial district recused themselves 
from hearing the case, and accordingly, the 
presiding judge of the first judicial district 
requested a judge from the second judicial 
district to hear the contempt proceedings. Wil- 
son v. Wilson (In re Cowan), 877 S.W.2d 271, 
1993 Tenn. App. LEXIS 814 (Tenn. Ct. App. 
1993) (decided prior to 1997 amendment). 


2. Appointment of Special Judge. 

A trial judge should appoint a clerk and 
master to act as a special/substitute judge in 
the judge’s absence only if the trial judge deter- 
mines it is not possible either to interchange 
pursuant to T.C.A. § 17-2-202, or to obtain 
assistance from another presiding judge or 


17-2-203 — 17-2-205. [Reserved.] 


17-2-206. Powers on interchange. 


from the Tennessee supreme court pursuant to 
T.C.A. § 16-2-509(e). If a trial judge is unable 
to interchange or obtain assistance from an- 
other presiding judge or the Tennessee su- 
preme court, and therefore, appoints the clerk 
and master or another judicial officer, the order 
of appointment should be either for a definite 
period of time or for a specific case. Ferrell v. 
Cigna Prop. & Cas. Ins. Co., 33 S.W.3d 731, 
2000 Tenn. LEXIS 686 (Tenn. 2000). 

In a tax case, a clerk and master lacked 
authority to enter summary judgment in favor 
of the Tennessee commissioner of revenue un- 
der T.C.A. § 17-2-118(a), (f)(2) because the 
clerk and master was not appointed or ordered 
to sit as a judge on the date at issue, and the 
requirement for exploring interchange was not 
satisfied where a chancellor was out of town; 
procedures for appointing a substitute judge 
were mandatory, and to hold otherwise would 
have rendered Tenn. Sup. Ct. R. 10, Canon 3A 
and Ferrell v. Cigna Property & Cas. Ins. Co., 
33 $.W.3d 731, 2000 Tenn. LEXIS 686 (Tenn. 
2000), meaningless. Maxwell Med., Inc. v. 
Chumley, 282 S.W.3d 893, 2008 Tenn. App. 
LEXIS 542 (Tenn. Ct. App. Sept. 22, 2008). 


In all such cases, the judge or chancellor holding court in the circuit or 
division of another, shall have the same power and jurisdiction as the judge or 
chancellor in whose place the judge or chancellor is acting. 


History. 

Code 1858, § 3918 (deriv. Acts 1835-1836, ch. 
20, § 2); Shan., § 5711; Code 1932, § 9897; 
T.C.A. (orig. ed.), § 17-212. 


Law Reviews. 

The Tennessee Court System — Circuit 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 241. 


NOTES TO DECISIONS 


Analysis 


. Appointing Special Term. 

. Pro Confesso Decree. 

. Concurrent Authority. 

. Right to Challenge Authority. 
. Construction. 


= OP WN FE 


. Appointing Special Term. 

The judge presiding by interchange has the 
same powers and jurisdiction as the regular 
judge, were he presiding, and may appoint a 
special term, the holding of which will be valid. 
Elms v. State, 29 Tenn. 128, 1849 Tenn. LEXIS 
25 (1849). 


2. Pro Confesso Decree. 
A judge, sitting by interchange with chancel- 


lor after chancellor adjourned court, had juris- 
diction to enter decree pro confesso. Lieberman, 
Loveman & Cohn v. Knight, 153 Tenn. 268, 283 
S.W. 450, 1925 Tenn. LEXIS 28 (1926). 


3. Concurrent Authority. 

Where first judge in case recused himself 
after ruling on several preliminary matters, a 
second judge sat by interchange until his death, 
a third judge was appointed by governor as 
successor, with the consent of both parties, and 
a fourth judge, unbeknownst to the parties, was 
also appointed by the chief justice to replace the 
second judge, both the third and fourth judges 
had concurrent authority by interchange and 
designation respectively, to preside over the 
case. Dupuis v. Hand, 814 S.W.2d 340, 1991 
Tenn. LEXIS 168 (Tenn. 1991). 


17-2-207 


4. Right to Challenge Authority. 

Defendant’s appearance in judge’s court 
without objection, was a waiver of the defen- 
dant’s right to challenge judge’s authority. Du- 
puis v. Hand, 814 S.W.2d 340, 1991 Tenn. 
LEXIS 168 (Tenn. 1991). 


5. Construction. 

T.C.A. §§ 17-2-206 and 17-2-112, when read 
together, clearly indicate that an interchange is 
effected by a judge sitting in a court to which he 
or she was not elected or appointed, not the 
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transfer of a case from one court to another. In 
other words, our interchange framework does 
not grant a court that otherwise lacks subject 
matter jurisdiction the power to adjudicate the 
case; it simply authorizes judges from other 
courts to sit by interchange in a court with 
subject matter jurisdiction when the original 
judge cannot preside over the matter for what-_ 
ever reason. In re Estate of Ellis, — S.W.3d —, 
2020 Tenn. App. LEXIS 564 (Tenn. Ct. App. 
Dec. 14, 2020). 


17-2-207. Interchange by special judges. 


A person appointed and commissioned under §§ 17-2-116 and 17-2-117 shall 
have the same power to interchange with other judges and chancellors as the 
regular official in whose place the person is appointed and commissioned to act. 


History. 

Code 1858, § 3929; Shan., § 5727; Code 
1932, § 9916; Acts 1959, ch. 150, § 1; T.C.A. 
(orig. ed.), § 17-224. 


Law Reviews. 

The Tennessee Court System — Circuit 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 241. 


17-2-208. Interchange of general sessions and juvenile court judges. 


Notwithstanding any other law to the contrary, judges of courts of general 
sessions and juvenile courts may interchange with each other whenever causes 
exist making an interchange necessary or for mutual convenience. The 
interchanging judge shall not be required to be a resident of the county of the 
judge for whom such judge is sitting, but must otherwise possess the same 


qualifications as such judge. 


History. 
Acts 1978, ch. 41, § 1; T.C.A., § 17-229; Acts 
1997, ch. 473, § 2. 


Law Reviews. 

The Tennessee Court System — General Ses- 
sions Court (Frederic S. Le Clercq), 8 Mem. St. 
U.L. Rev. 375. 


Attorney General Opinions. 
Interchange by judges from different coun- 


A private act proposing to authorize a general 
sessions judge to interchange with a chancellor 
in a particular county should articulate the 
reasons why such authority is necessary or 
convenient to the operation of the judicial sys- 
tem in the affected county, as such an act would 
violate the constitution absent a rational basis 
for suspending the general law with regard to 
interchange in the particular county, OAG 02- 
074, 2002 Tenn. AG LEXIS 79 (6/12/02). 


ties improper, OAG 96-114, 1996 Tenn. AG 
LEXIS 139 (9/5/96). 


17-2-209. Interchange in certain divorce actions. 


(a) In counties with a population of over seven hundred thousand (700,000), 
according to the 1980 federal census or any subsequent federal census, the 
general sessions judges may sit by interchange as a circuit court judge or 
chancellor for the exclusive purpose of hearing and deciding uncontested and 
irreconcilable differences in divorce cases. 

(b) When the circuit court clerk or clerk and master determines that a 
pending divorce action is uncontested as to all material facts or issues, or when 
the clerk determines that the ground relied upon in a pending divorce action is 
irreconcilable differences between the parties pursuant to § 36-4-101, the 
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clerk may so certify such determinations to the circuit court judge or chancel- 
lor. 

(c) The circuit court judge or chancellor may designate that a general 
sessions judge sit by interchange to hear and decide any divorce action 
determined by the clerk to be uncontested or based upon irreconcilable 
differences. Any decree entered by a general sessions judge sitting by inter- 
change pursuant to this section shall be considered a decree of the circuit or 
chancery court and any petitions for modification of the decree shall be filed in 
the circuit or chancery court. All appeals from the decision of a general sessions 
judge sitting by interchange pursuant to this section shall be taken in the same 


manner as if the circuit judge or chancellor rendered the decision. 


History. 
Acts 1982, ch. 696, § 1. 


Compiler’s Notes. 

For table of U.S. decennial populations of 
Tennessee counties, see Volume 13 and its 
supplement. ; 


Textbooks. 
Tennessee Jurisprudence, 9 Tenn. Juris., Di- 
vorce and Alimony, § 2. 


Attorney General Opinions. 

A private act proposing to authorize a general 
sessions judge to interchange with a chancellor 
in a particular county should articulate the 
reasons why such authority is necessary or 
convenient to the operation of the judicial sys- 
tem in the affected county, as such an act would 
violate the constitution absent a rational basis 


for suspending the general law with regard to 
interchange in the particular county, OAG 02- 
074, 2002 Tenn. AG LEXIS 79 (6/12/02). 

General sessions court judges may not sit by 
interchange for circuit court judges or chancel- 
lors in the absence of a private act specifically 
granting such interchange authority, except 
"for the exclusive purpose of hearing and decid- 
ing uncontested and irreconcilable differences 
in divorce cases" in counties with a population 
over 700,000. The General Assembly, by private 
act, may authorize general sessions judges to 
interchange with circuit court judges and chan- 
cellors in a particular county, as long as the 
General Assembly has a rational basis for 
granting interchange authority in that county. 
OAG 19-14, 2019 Tenn. AG LEXIS 49 (9/9/ 
2019). 


PART 3 
SENIOR JUDGE ENABLING ACT 


17-2-301. Short title. 


This part shall be known and may be cited as the “Senior Judge Enabling Act 


of 1990.” 


History. 
Acts 1990, ch. 1025, § 1. 


Compiler’s Notes. 

Acts 1990, ch. 1025, § 12 provided that, 
notwithstanding any provision of this part to 
the contrary, annual expenditures made to 
carry out the purposes of this part shall be 


subject to and shall not exceed the specific 
funding amount provided in each year’s general 
appropriations act for the funding of the provi- 
sions of this part. Further, the funding for fiscal 
year 1990-1991 shall not exceed two hundred 
thousand dollars ($200,000). 


17-2-302. Requests for senior designation. 


(a) Any former supreme court justice, judge of an intermediate appellate 
court or judge of a state court of record who has at least eight (8) years of 
creditable service as a state justice or judge may request to be designated as a 


senior justice or judge. 


(b) Requests for senior designation shall be filed with the administrative 
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director of the courts and shall be accompanied by: 

(1) Evidence that the justice or judge does not suffer from a permanent 
physical or mental disability that would substantially interfere with the 
performance of the justice’s or judge’s duties; 

(2) A written agreement that the justice or judge will not engage in the 
practice of law while serving as a senior justice or judge; 

(3) A written agreement that the justice or judge will be available to 
perform judicial duties for at least an aggregate period of thirty (30) weeks 
out of each successive twelve-month period; 

(4) Awritten agreement that the justice or judge will continue to file the 
disclosure statements required by title 8, chapter 50, part 5 during the 
justice’s or judge’s tenure as a senior justice or judge; 

(5) Awritten agreement that the justice or judge will abide by the code of 


judicial conduct; and 


(6) A duly executed oath of office, taken in the manner prescribed in 


§ 17-1-104, stating: 


at , do solemnly swear that I will support the Constitution of 
the United States and the Constitution of Tennessee, and that I will 
administer justice without respect of persons and impartially discharge to 
the best of my ability all the duties of the office of senior justice (or judge) 
of the state of Tennessee on which I am about to enter.” 


History. 
Acts 1990, ch., 1025, § 2; 1993,,chs 66, $32; 
1999, ch. 86, § 1; 2002, ch. 639, $§ 1, 2. 


Code Commission Notes. Acts 2002, ch. 
639, § 9 provided that, during fiscal year 2001- 
2002, that act shall be implemented exclusively 
from funds provided for the senior judge pro- 
gram by the provisions of Acts 2001, chs. 485 
and 464. In subsequent fiscal years, the act 
shall not be construed or implemented in any 
manner that requires increased funding for the 
senior judge program beyond the rate of infla- 
tion. 


Compiler’s Notes. 

Acts 1999, ch. 86, § 2 provided that it was 
the clear and unequivocal intent of the general 
assembly that subsection (a) as amended by 
that act have retroactive application to Novem- 
ber 30, 1997. 


Attorney General Opinions. 
Proposed legislation that gives the Tennessee 


Supreme Court the authority to appoint any 
former judge or justice who has at least one 
year of judicial service to serve as “a senior 
judge to hear complex commercial disputes” 
raises significant constitutional concerns. Un- 
like existing law, the proposed legislation 
would permit a former judge who has minimal 
judicial experience and who has never won a 
judicial election to serve in a judicial capacity. 
Such appointment would not be temporary but 
would be for a four-year term, renewable with- 
out limitation at the discretion of the Supreme 
Court. OAG 18-14, 2018 Tenn. AG LEXIS 15 
(3/23/2018). 

The proposed legislation that would allow the 
Supreme Court to transfer complex commercial 
cases from the assigned trial court judge to a 
senior business judge does itself not raise con- 
stitutional concerns. It constitutes a specific 
grant of authority to transfer cases in further- 
ance of the Supreme Court’s existing supervi- 
sory authority. OAG 18-14, 2018 Tenn. AG 
LEXIS 15 (3/23/2018). 


17-2-303. Issuance of commission — Term. 


(a) The supreme court is authorized to appoint senior judges only after it 
has made an affirmative finding that the effective administration of justice in 
one (1) or more judicial districts requires additional judicial resources. 


(b)(1) If the supreme court, at its discretion, determines that a former 
justice or judge is physically and mentally capable of performing valuable 
judicial service on a continuing basis and that the justice’s or judge’s service 
will promote the effective administration of justice, then the supreme court 
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shall cause an appropriate commission to be issued under its seal for the 
period provided in subsection (c); provided, that such commission shall be 
issued only to a former justice or judge who left the justice’s or judge’s most 
recent term of judicial service in good standing with the board of judicial 
conduct or any successor to the board. 

(2) Except as provided in subdivision (b)(3), no such commission shali be 
issued to any former justice or judge who, during the justice’s or judge’s most 
recent term of judicial service, sought reelection or retention but was 
defeated in the reelection or retention bid. 

(3) Notwithstanding subdivision (b)(2), if the election following the most 
recent term of judicial service for a judge in a state court of record results in 
the judge not being reelected, the judge is authorized to be issued a 
commission if the judge has been elected at least twice and served at least 
two (2) full eight-year terms. 

(c) The supreme court’s designation shall be for a term of four (4) years 
unless the justice or judge has reached seventy (70) years of age, whereupon 
the term of the designation shall be for two (2) years or for any shorter period 
deemed proper by the supreme court. Senior justices and judges shall be 
eligible for reappointment. 

(d) The supreme court’s decision with regard to the initial designation or the 
renewal of senior designation is final and cannot be reviewed in any manner. 


History. 
Acts 1990, ch. 1025, § 3; 2002, ch. 639, § 3; 
2016, ch. 1023, § 1; 2018, ch: 829, § 1. 


Code Commission Notes. Acts 2002, ch. 
639, § 9 provided that, during fiscal year 2001- 
2002, that act shall be implemented exclusively 
from funds provided for the senior judge pro- 
gram by the provisions of Acts 2001, chs. 435 
and 464. In subsequent fiscal years, the act 
shall not be construed or implemented in any 
manner that requires increased funding for the 
senior judge program beyond the rate of infla- 
tion. 


Attorney General Opinions. 

Proposed legislation that gives the Tennessee 
Supreme Court the authority to appoint any 
former judge or justice who has at least one 
year of judicial service to serve as “a senior 


judge to hear complex commercial disputes” 
raises significant constitutional concerns. Un- 
like existing law, the proposed legislation 
would permit a former judge who has minimal 
judicial experience and who has never won a 
judicial election to serve in a judicial capacity. 
Such appointment would not be temporary but 
would be for a four-year term, renewable with- 
out limitation at the discretion of the Supreme 
Court. OAG 18-14, 2018 Tenn. AG LEXIS 15 
(3/23/2018). 

The proposed legislation that would allow the 
Supreme Court to transfer complex commercial 
cases from the assigned trial court judge to a 
senior business judge does itself not raise con- 
stitutional concerns. It constitutes a specific 
grant of authority to transfer cases in further- 
ance of the Supreme Court’s existing supervi- 
sory authority. OAG 18-14, 2018 Tenn. AG 
LEXIS 15 (8/23/2018). 


17-2-304. Assignment — Powers, duties and immunities. 


(a) The chief justice may, with the senior justice’s or judge’s consent, assign 
the senior justice or judge to any state court. 

(b) The assignment of a senior justice or judge shall be made by an order 
that designates the court to which the judge is assigned and the duration of the 
assignment. Promptly after the assignment of a senior justice or judge, the 
clerk of the supreme court in the grand division to which the assignment is 
made shall cause a certified copy of the order to be sent to the senior justice or 
judge and another certified copy to the presiding judge of the court to which the 
justice or judge is assigned. 
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(c) A senior justice or judge assigned as provided in this section has all the 
powers, duties and immunities while serving under the assignment of a 
regularly elected and qualified justice or judge of the court to which the senior 
justice or judge has been assigned. Without assignment, senior justices and 
judges may perform routine ministerial acts, including the solemnization of 
marriages and the administering of oaths, but shall not admit to bail any 
person accused of a crime. 

(d) Asenior justice or judge who has sat by designation and assignment on 
any court may, notwithstanding the expiration of the designation and assign- 
ment, decide or join in the decision and final disposition of all matters 
submitted to the justice or judge during the period of the assignment and may 
decide or join in the consideration and disposition of petitions for rehearing or 
further proceedings in the matters, including matters relating to cases on 
appeal. 


History. Rule Reference. 
Acts 1990, ch. 1025, § 4. This section is referred to in Tenn. Sup. Ct. R. 
Ps) Vin 


Cross-References. 
Grand divisions, title 4, ch. 1, part 2. 


17-2-305. Compensation, benefits, quarters, personnel and expenses. 


(a)(1) Senior justices and judges shall receive a salary calculated on the 
amount of time the senior justice or judge actually worked. The rate of 
payment shall be based upon the current compensation of the former office 
held by the senior justice or judge; provided, that where a senior justice or 
judge is receiving a retirement allowance under any retirement program 
administered by the Tennessee consolidated retirement system, the total 
combined annual amount of retirement allowance and annual salary re- 
ceived as a senior justice or judge cannot exceed the current annual 
compensation of the office from which the justice or judge retired. 
(2) The salary shall be payable in monthly installments by the commis- 
sioner of finance and administration out of the state treasury. 
(b)(1) Senior justices and judges shall be considered to be state employees 
and shall be entitled to participate in the state’s insurance and benefit 
programs on the same basis as other active justices and judges, except as 
provided in subdivision (b)(2). 
(2)(A) Any senior justice or judge who has not attained the maximum 
creditable service under the retirement system to which the justice or 
judge belongs shall be entitled to receive credit in the retirement system 
for service as a Senior justice or judge; provided, that the senior justice or 
judge: 
(i) Elects to receive the credit by notice to the board of trustees of the 
Tennessee consolidated retirement system; and 
(ii) Authorizes the deduction of the applicable contributions as set 
forth under title 8, chapter 37, part 2. 
(B) Such service shall be based on the actual work performed and shall 
be added to the creditable service of the senior justice or judge. On July 1 
of each year, the senior justice’s or judge’s retirement benefits shall be 
adjusted according to the retirement system to which the senior justice or 
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judge belongs, as appropriate. 

(3) Notwithstanding this subsection (b) to the contrary, any former judge 
who is a retired member of the Tennessee consolidated retirement system or 
of a superseded system as defined in § 8-34-101 and who is designated or 
redesignated as a senior justice or judge on or after July 1, 2018, shall 
reenroll as an active member of the retirement system, make such contri- 
butions as are required for the judge’s position, and establish credit for the 
additional service. 

(c) Senior justices and judges shall be provided with suitable office space 
and equipment, secretarial and research assistance and a law library similar 
to that provided to active justices and judges. Local governments presently 
responsible for providing quarters, personnel or other support for state judges 
shall cooperate with and assist the administrative director of the courts in 
providing for the reasonable needs of the senior justices or judges assigned to 
work in their county. 

(d) A senior justice or judge assigned to a court located outside of the 
justice’s or judge’s county of residence shall receive the same reimbursement 
for travel expenses that is provided to active justices and judges. The expenses 
shall be paid upon the presentation of an itemized statement certified by the 
senior justice or judge to be correct. 


History. from funds provided for the senior judge pro- 

Acts 1990, ch. 1025, § 5; 1993, ch. 66, § 33; gram by the provisions Acts 2001, chs. 435 and 
1995, ch.'491, § 1; 2002, ch. 639, §§ 4-7; 2018, 464. In subsequent fiscal years, the act shall 
ch. 736, § 27. not be construed or implemented in any man- 


Code Commission Notes. Acts 2002. ch. mer that requires increased funding for the 
639, § 9 provided that, during fiscal year 2001- senior judge program beyond the rate of infla- 
2002, that act shall be implemented exclusively tion. 


17-2-306. Termination of senior status. 


(a) Certification as a senior justice or judge shall terminate upon the 
expiration of the commission issued by the supreme court, except that the 
certification shall terminate earlier when any of the following occurs: 

(1) The senior justice or judge requests termination of the status; 

(2) The board of judicial conduct so orders; 

(3) The senior justice or judge declines more than three (3) assignments 
pursuant to § 17-2-304(a) without good cause within any calendar year; or 

(4) The supreme court, after affording the senior justice or judge notice 
and an opportunity to respond, determines that the senior justice or judge 
has failed to meet or to abide by any of the requirements of § 17-2-302(b). 

Senior justices or judges aggrieved by the supreme court’s decision shall 

have the right to request that the decision be reviewed by the board of 

judicial conduct. After reviewing the supreme court’s decision, the board of 
judicial conduct shall state its findings and may make recommendations to 
the supreme court. 

(b) Termination of senior status for any reason shall not affect the amount 
of any retirement or other benefit to which the senior justice or judge would be 
otherwise entitled. 


17-2-307 


History. 
Acts 1990, ch. 1025, § 6; 2012, ch. 819, § 4. 


Compiler’s Notes. 

Acts 2012, ch. 819, § 5 provided that, in 
order to carry out its functions, duties, and 
responsibilities maintained under the provi- 
sions of the act, which amended subdivisions 
(a)(2) and (4), the court of the judiciary shall 
retain and have the authority to exercise any 
and all of its powers and duties existing under 
title 17 prior to enactment of the act, including, 
but not limited to, the power to subpoena, the 
power to take evidence, and the power to exam- 
ine. Upon the termination of the court of the 
judiciary, the board of judicial conduct is ex- 
pressly granted the same powers and duties as 
set forth above for the court of the judiciary in 
order to carry out its responsibilities estab- 
lished this chapter. The board of judicial con- 
duct also is expressly authorized to continue 
any preliminary investigations, full investiga- 
tions, and/or trials scheduled or in progress by 
the court of the judiciary at the time of termi- 
nation of the court of the judiciary. This autho- 
rization includes the right to use any evidence 
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obtained or taken by the court of the judiciary 
without the need to obtain again or retake any 
such evidence, including, but not limited to, 
prior issued subpoenas. 

Acts 2012, ch. 819, § 6 provided that: (a) All 
rules of the court of the judiciary in effect on 
July 1, 2012, shall remain in full force and 
effect as rules of the board of judicial conduct 
until modified or repealed by the board of 
judicial conduct. 

(b) The initial rules adopted by the board of 
judicial conduct shall serve as the temporary 
rules of the board. The temporary rules shall 
remain in effect until such time as approved or 
not approved by the general assembly, with the 
board’s chairperson presenting the rules, dur- 
ing the first session of the One Hundred Eighth 
General Assembly using the same procedure 
set out in § 16-3-404 for rules of court. If 
approved, the rules shall become the perma- 
nent rules of the board. All subsequent modifi- 
cations or additions to such rules shall be 
approved by the general assembly in accor- 
dance with the procedures set forth in § 16-3- 
404, 


17-2-307. Conclusion of law practice. 


A former justice or judge who is engaged in the practice of law at the time of 


designation as a senior justice or judge shall conclude all legal practice as soon 
as practicable on a timetable approved by the chief justice. The chief justice 
may, if warranted, withhold the issuance of the senior justice’s or judge’s 
commission pending resolution of all or any part of the former justice’s or 


judge’s practice. 


History. 
Acts 1990, ch. 1025, § 7;.1993, ch. 66, § 34; 
2002, ch. 639, § 8. 


Code Commission Notes. Acts 2002, ch. 
639, § 9 provided that, during fiscal year 2001- 
2002, that act shall be implemented exclusively 


gram by the provisions Acts 2001, chs. 435 and 
464. In subsequent fiscal years, the act shall 
not be construed or implemented in any man- 
ner that requires increased funding for the 
senior judge program beyond the rate of infla- 
tion. 


from funds provided for the senior judge pro- 


17-2-308. Provisions of part supplemental. 


(a) This part is intended to be in addition to and supplemental to this 
chapter and §§ 8-36-806 and 16-3-502(2) and shall not be construed to 
supersede these provisions as they exist on January 1, 1991. 

(b) In the case of conflict between this part and any other statute, this part 
will control and shall not be used to supplant or replace an existing judge or an 
additional judge who is to be elected pursuant to § 16-2-505. 


History. 
Acts 1990, ch. 1025, § 8. 
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17-2-309. Consultations regarding appointments. 


The supreme court shall advise and consult with the chairs of the civil justice 
and finance, ways and means committees of the house of representatives and 
the judiciary and finance, ways and means committees of the senate and with 
the commissioner of finance and administration whenever it has reason to 
believe that the effective administration of justice requires the appointment of 
one (1) or more senior justices or judges. 


tice and finance, ways and means committees of 
the house of representatives” for “judiciary and 
finance, ways and means committees of the 
house of representatives”. 


History. 

Acts 1990, ch. 1025, § 10; 1993, ch. 66, §§ 35, 
Bo, 2013, ch. 236, § 46; 2016, ch. 797, § 13; 
2019, ch. 345, § 28; 2021, ch. 64, § 17. 


Amendments. Effective Dates. 
The 2021 amendment substituted “civil jus- Acts 2021, ch. 64, § 132. March 29, 2021. 
CHAPTER 3 
CONFERENCES 
Part 1. Judicial Conferences 
Section 
17-3-101. Creation — Membership. 


17-3-102. 
17-3-103. 
17-3-104. 
17-3-105. 
17-3-106. 
17-3-107. 


17-3-201. 
17-3-202. 
17-3-203. 
17-3-204. 


Attorney general as advisor. 

Officers — Executive committee — Expenses. 

Annual meetings. 

Duty of members to attend — Exception — Expenses. 
Rules of conduct for judges. 

Crime suppression recommendations. 


Part 2. General Sessions Judges Conference 


Creation — Membership. 

Adoption of rules — Bylaws — Officers. 
Annual meeting. 

Duty to attend — Expenses. 


Part 3. Municipal Judges Conference 


17-3-301. Creation — Authority — Annual meeting. 
PART 1 
JUDICIAL CONFERENCES 


17-3-101. Creation — Membership. 


(a) There is created a judicial conference for the state whose membership 
shall consist of all judges of courts of records whose salary is paid in whole or 
in part.out of the state treasury, including retired judges. 

(b) There shall also be included in the membership of the judicial conference 
active and retired judges who are licensed attorneys at law of all probate courts 
created by private acts of the state, in counties having a population of three 
hundred thousand (300,000) or more, according to the federal census of 1960 
and any subsequent census. 


17-3-102 


History. 

Acts 1953, ch. 129, § 1 (Williams, § 738.13); 
1965, ch. 262, § 1; 1969, ch. 64, § 1; T.C.A. 
(orig. ed.), § 17-401. 


Compiler’s Notes. 
For table of U.S. decennial populations of 
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Tennessee counties, see Volume 13 and its 
supplement. 


Law Reviews. 

Three Quarters of a Century in Judicial Ad- 
ministration (Delmar Karlen), 32 Tenn. L. Rev. 
412. 


NOTES TO DECISIONS 


1. Judicial Notice of Conference. 

Court of appeals could take judicial knowl- 
edge of fact that ch. 3, part 1 of this title created 
the judicial conference, the membership of 
which consists of judges of all courts of the state 
whose salary is paid in whole or part by the 
state, that the conference shall meet annually 
at a time and place set by the conference, that 
it is the official duty of each member to attend 
the meeting unless officially engaged or for 


other good and sufficient reasons, and it was 
highly probable that judicial notice could be 
taken of the time and place of the convening of 
the conference; but court could not take judicial 
notice that circuit judge had postponed jury 
trial on day before the convening of the confer- 
ence and had attended conference. Higgins v. 
Steide, 47 Tenn. App. 42, 335 S.W.2d 533, 1959 
Tenn. App. LEXIS 127 (Tenn. Ct. App. 1959). 


17-3-102. Attorney general as advisor. 


The attorney general and reporter shall be an ex officio member of the 
conference and act as its legal advisor. 


History. 
Acts 19538, ch. 129, § 2 (Williams, § 738.14); 
T.C.A. (orig. ed.), § 17-402. 


17-3-103. Officers — Executive committee — Expenses. 


(a) The judicial conference shall elect annually a president, vice president, 
secretary, treasurer and other officers that become necessary. The secretary 
may also serve as the treasurer. 

(b)(1) There shall also be an executive committee of the conference to consist 

of the president, vice president, secretary, treasurer, immediate past presi- 

dent, president-elect and nine (9) additional members to be appointed by the 
president, three (3) from each grand division of the state. 

(2) In making the president’s first appointments to the executive commit- 
tee, the president shall name three (3) members from each grand division, 
one (1) for a term of one (1) year, and one (1) for a term of two (2) years, and 
one (1) for a term of three (3) years, and thereafter the president shall make 
all appointments for terms of three (3) years each, so that the terms of three 
(3) members shall expire each year, one (1) from each grand division. 

(3) When vacancies occur they shall be filled by appointments for the 
unexpired terms. 

(4) The executive committee shall meet at such times and places as 
designated by the president, upon due notice to each member. 

(5) Members of the executive committee shall be reimbursed for their 
reasonable and necessary traveling expenses incurred in attending the 
meetings, not to exceed two (2) meetings in any fiscal year, pursuant to 
policies and guidelines promulgated by the supreme court. 
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History. 

Acts 19538, ch. 129, § 6 (Williams, § 738.18); 
1957, ch. 392, § 1; 1959, ch. 284, § 1; 1963, ch: 
199, § 1; T.C.A. (orig. ed.), § 17-403; Acts 1984, 
ch. 619, §§ 1, 2; 1993, ch. 196, § 4. 


17-3-104. Annual meetings. 


CONFERENCES 


17-3-105 


Cross-References. 
Grand divisions, title 4, ch. 1, part 2. 


(a) The conference shall meet annually for the consideration of any and all 
matters pertaining to the discharge of the official duties and obligations of its 
several members, to the end that there shall be a more prompt and efficient 
administration of justice in the courts of this state. 

(b) The conference shall set the time and place of each annual meeting. 


History. 

Acts 1958, ch. 129, §§ 3, 6 (Williams, 
8§ 738.15, 738.18); modified; T.C.A. (orig. ed.), 
§ 17-404. 


Cross-References. 
District attorney-general conference annual 
meeting to be held at same time, § 8-7-304. 


NOTES TO DECISIONS 


1. Judicial Notice of Conference. 

Court of appeals could take judicial knowl- 
edge of fact that ch. 3, part 1 of this title created 
the judicial conference, the membership of 
which consists of judges of all courts of the state 
whose salary is paid in whole or part by the 
state, that the conference shall meet annually 
at a time and place set by the conference, that 
it is the official duty of each member to attend 
the meeting unless officially engaged or for 


other good and sufficient reasons, and it was 
highly probable that judicial notice could be 
taken of the time and place of the convening of 
the conference; but court could not take judicial 
notice that circuit judge had postponed jury 
trial on day before the convening of the confer- 
ence and had attended conference. Higgins v. 
Steide, 47 Tenn. App. 42, 335 S.W.2d 5338, 1959 
Tenn. App. LEXIS 127 (Tenn. Ct. App. 1959). 


17-3-105. Duty of members to attend — Exception — Expenses. 


(a) It is the official duty of each member of the conference, with the 
exception of retired judges, to attend its annual meetings unless otherwise 
officially engaged or for other good and sufficient reasons. 

(b) Every member shall be entitled to have the member’s expenses paid for 
attendance. The expenses shall be paid pursuant to policies and guidelines 


promulgated by the supreme court. 


History. 
Acts 1958, ch. 129, § 7 (Williams, § 738.19); 
1957, ch. 392, § 2; T.C.A. (orig. ed.), § 17-405; 


Acts 1983, ch. 380, § 1; 1993, ch. 196, § 5; 


2017, eh. 1818s 1: 


NOTES TO DECISIONS 


1. Judicial Notice of Conference. 

Court of appeals could take judicial knowl- 
edge of fact that ch. 3, part 1 of this title created 
the judicial conference, the membership of 
which consists of judges of all courts of the state 
whose salary is paid in whole or part by the 
state, that the conference shall meet annually 
at a time and place set by the conference, that 
it is the official duty of each member to attend 
the meeting unless officially engaged or for 


other good and sufficient reasons, and it was 
highly probable that judicial notice could be 
taken of the time and place of the convening of 
the conference; but court could not take judicial 
notice that circuit judge had postponed jury 
trial on day before the convening of the confer- 
ence and had attended conference. Higgins v. 
Steide, 47 Tenn. App. 42, 335 S.W.2d 533, 1959 
Tenn. App. LEXIS 127 (Tenn. Ct. App. 1959). 
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17-3-106. Rules of conduct for judges. 


The conference shall have full power and authority to prescribe rules of 
official conduct of all judges, the rules to be in compliance with the code of 
judicial ethics as promulgated by the American Bar Association but not 
otherwise. 


History. 
Acts 1953, ch. 129, § 5 (Williams, § 738.17); 
T.C.A. (orig. ed.), § 17-406. 


17-3-107. Crime suppression recommendations. 


It is the duty of the conference to give consideration to the enactment of laws 
and rules of procedure that in its judgment may be necessary to the more 
effective suppression of crime and thus promote peace and good order in the 
state. To this end, a committee of its members shall be appointed to draft 
suitable legislation and submit its recommendations to the general assembly. 


History. 
Acts 1958, ch. 129, § 4 (Williams, § 738.16); 
T.C.A. (orig. ed.), § 17-407. 


PART 2 
GENERAL SESSIONS JUDGES CONFERENCE 


17-3-201. Creation — Membership. 


(a) There is created the Tennessee general sessions judges conference, 
which shall be the official organization of the general sessions judges in this 
state. 

(b) The membership of the conference shall consist of all judges of general 
sessions courts in the state. 


History. 
Acts 1970, ch. 399, § 1; T-C.A., § 17-601. 


17-3-202. Adoption of rules — Bylaws — Officers. 


The Tennessee general sessions judges conference is authorized to adopt 
and, from time to time, amend rules, regulations or bylaws that it considers 
necessary for the conduct of its affairs. The rules, regulations or bylaws may 
provide for officers that the conference considers advisable, for the method of 
selection of the officers, for the selection of a time and place within the state for 
annual meetings of the conference, and for other matters consistent with the 
general laws of the state that the conference chooses. 


History. 
Acts 1970, ch. 399, § 2; T.C.A., § 17-602. 


17-3-203. Annual meeting. 


The conference shall meet annually for the consideration of any and all 
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matters pertaining to the discharge of the official duties and obligations of its 
members, to the end that there shall be a more efficient and prompt adminis- 
tration of justice in the general sessions courts of this state. 


History. 
Acts 1970, ch. 399, § 3; T.C.A., § 17-603. 


17-3-204. Duty to attend — Expenses. 


(a) It is the official duty of each member of the conference to attend the 
annual meeting unless unable to do so because of physical incapacity. 

(b) Each member shall be compensated for the member’s actual expenses in 
attending the annual meeting. The expenses shall be paid upon a verified 
statement of expenses being filed with the county mayor by any member 
incurring the expenses. Expenses shall be paid by the trustee upon warrant of 
the county mayor from the general fund of the county in which the member 
serves as judge. 


History. commission to change all references from 

Acts 1970, ch. 399, § 4; impl. am. Acts 1978, “county executive” to “county mayor” and to 
ch. 934, §§ 16, 36; T.C.A., § 17-604; Acts 2003, include all such changes in supplements and 
ch. 90, § 2. replacement volumes for the Tennessee Code 


Compiler’s Notes. Annotated. 


Acts 2003, ch. 90, § 2, directed the code 


PART 3 
MUNICIPAL JUDGES CONFERENCE 


17-3-301. Creation — Authority — Annual meeting. 


(a) There is created the Tennessee municipal judges conference, which shall 
be the official organization of the municipal judges in this state. The member- 
ship of the conference shall consist of all judges of municipal courts in the 
state. The judges shall annually elect a board of governors for the conference. 

(b) The Tennessee municipal judges conference is authorized to adopt and, 
from time to time, amend rules or bylaws that it deems necessary or prudent 
for the conduct of its affairs. The rules or bylaws shall provide for membership 
on the board of governors that the conference considers advisable, for the 
selection of a time and place within the state for annual meetings of the 
conference, and for other matters consistent with the general laws of the state 
that the conference chooses. 

(c) The conference shall meet annually for the consideration of any and all 
matters pertaining to the discharge of the official duties and obligations of its 
members, to the end that there shall be a more efficient and prompt adminis- 
tration of justice in the municipal courts in this state. The annual meeting 
shall provide educational seminars or training for the membership in addition 
to the business sessions. 

(d)(1) It is the official duty of each member of the conference to attend the 

annual meeting unless unable to do so because of physical incapacity. 

(2) Each member shall be compensated for the member’s reasonable 
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expenses in attending the annual meeting. The expenses shall be paid upon 
a verified statement of expenses being filed with the administrative office of 
the courts (AOC) by any member incurring such expenses. Expenses shall be 
paid by the AOC from funds received pursuant to § 16-18-304(a) for training 
and continuing education courses for municipal court judges. If the desig- 
nated account fails to accrue sufficient funds to defray the expenses 
incurred, the member’s municipality is responsible for payment of the 
expenses. 


History. 


Acts 2004, ch. 914, § 4; 2018, ch. 620, §§ 1, 2. 


CHAPTER 4 


JUDICIAL APPOINTMENT AND TRIAL COURT 


Section 


17-4-101. 
17-4-102. 
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17-4-106. 


17-4-301. 
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17-4-304. 
17-4-305. 
17-4-306. 


17-4-307. 
17-4-308. 
17-4-309. 
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17-4-311. 


VACANCY COMMISSION 


Part 1. Judicial Appointment 


Appointment by governor — Length of term — Vacancy — Confirmation. 

Written notice of judicial appointment by governor — Background investigations of 
appointees — Confirmation or rejection by general assembly. 

Legislative vote on confirmation. 

Commencement of service. 

Retention elections. 

Written declaration of candidacy required. 


Part 2. [Reserved] 
Part 3. Trial Court Vacancy Commission 


Establishment — Composition of commission — Information. 

Membership requirements. 

Exclusions from membership on commission. 

Start of term — Rules. 

Terms generally — Eligibility for reappointment. 

Vacancy filled as original appointment — Absence from meetings — Vacation of 
membership. 

Compensation — Reimbursement for expenses. 

Vacancies — Governor’s appointment of commission nominees — Requirement by 
governor for additional nominees — Term of judges herein appointed — Public 
meeting requirement — Hearings. 

Nominees — requirements. 

Appointment by governor when commission fails to provide list of nominees — 
Expiration of term. 

Maintenance of records by administrative office of the courts — Notification of time and 
place of meetings. 


PART 1 
JUDICIAL APPOINTMENT 


17-4-101. Appointment by governor — Length of term — Vacancy — 


Confirmation. 


(a) The governor shall appoint a qualified person to the supreme court, the 
court of appeals, or the court of criminal appeals: 
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(1) For a full eight-year term whenever an incumbent judge of the 
supreme court, the court of appeals, or the court of criminal appeals fails to 
file with the state election commission a written declaration of candidacy or 
withdraws a declaration of candidacy within the deadlines established by 
§ 17-4-106 or is not retained in a retention election held at the end of an 


eight-year term; or 


(2) To fill a vacancy occurring as a result of death, resignation, retirement, 
failure to be retained at a retention election held any time other than the end 


of an eight-year term, or otherwise. 


(b) The governor’s appointee shall not take office until the appointee has 
been confirmed by the general assembly by vote or by default as provided in 


this part. 


(c) Upon notice of an impending vacancy, the process of appointment and 
confirmation in accordance with this part may proceed; however, a confirmed 
appointee shall not take office until the vacancy actually occurs. 


History. 
Acts 2009, ch. 517, § 1; 2016, ch. 528, § 9. 


Compiler’s Notes. 

Former part 1, §§ 17-4-101 — 17-4-112, 17- 
4-114 — 17-4-118 (Acts 1971, ch. 198, §§ 1-12, 
14-16; impl. am. Acts 1972, ch 740, § 6; Acts 
1973, ch. 265, §§ 1-7; 1974, ch. 433, § 1; 1976, 
ch. 712, § 1; 1982, ch. 590, § 1; T.C.A., §§ 17- 
701 — 17-712, 17-714 — 17-716, modified; Acts 
1986, ch. 624, §§ 1-4; 1989, ch. 431, § 1; 1993, 
ch. 66, §§ 37, 38; 1993, ch. 196, §§ 6, 7; 1994, 
ch. 942, §§ 3-14, 16-20; 1999, ch. 315, §§ 2-10; 
2001, ch. 459, §§ 3-8), concerning judicial se- 
lection, was repealed by Acts 2009, ch. 517, § 1, 
effective July 1, 2009. For provisions concern- 
ing judicial nomination, see this part. 

For the Preamble to the act concerning an 
orderly procedure for the appointment, confir- 
mation, and retention of appellate court judges 
as required by Tennessee Constitution, Article 
VI, Section 3, please refer to Acts 2016, ch. 528. 


Textbooks. 
Tennessee Jurisprudence, 16 Tenn. Juris., 
Judges, § 5. 


Law Reviews. 

A Response to Professor Fitzpatrick: The 
Rest of the Story (Penny J. White & Malia 
Reddick), 75 Tenn. L. Rev. 501 (2008). 

Errors, Omissions, and the Tennessee Plan 
(Brian T. Fitzpatrick), 39 U. Mem. L. Rev. 85 
(2008). 

Ethical Obligations of Judges (Joe G. Riley), 
23 Mem. St. U.L. Rev. 507 (1993). 

Modified “Missouri Plan” Passes in Legisla- 
ture, 30 No. 3 Tenn. B.J. 6 (1994). 


Attorney General Opinions. 

Residency requirements for the appellate 
courts, OAG 94-141, 1994 Tenn. AG LEXIS 157 
(11/28/94). 


NOTES TO DECISIONS 


Analysis 


1. Constitutionality. 
2. Court of Appeals. 


1. Constitutionality. 

Under former Tenn. Sup. Ct. R. 10, Canon 
3(E), the high court’s participation in an appeal 
challenging the Tennessee Plan, T.C.A. §§ 17- 
4-101 through 17-4-119, which provided for the 
selection and evaluation of state appellate 
judges, had to be measured against an objective 
standard; as there was an appearance of the 
court members’ economic interest in their own 
compensation, they recused themselves. 
Hooker v. Haslam, 393 S.W.3d 156, 2012 Tenn. 
LEXIS 719 (Tenn. July 27, 2012). 

Trial court correctly held that it was bound 
by the doctrine of stare decisis with respect to 


plaintiffs general challenge to the constitution- 
ality of the Tennessee Retention Election stat- 
utes, T.C.A. § 17-4-101 et seq., and correctly 
held that the Tennessee Plan was constitu- 
tional because the supreme court upheld the 
constitutionality of the statutes in prior deci- 
sions. Hooker v. Haslam, 382 S.W.3d 358, 2012 
Tenn. App. LEXIS 511 (Tenn. Ct. App. July 27, 
2012). 

General Assembly, exercising its exclusive 
constitutional authority, defined the entire 
State of Tennessee as the “district” to which the 
intermediate court judges are assigned; accord- 
ingly, because the judges are assigned to serve 
and do serve the entire State, their election by 
a statewide retention election pursuant to the 
Tennessee Plan, T.C.A. § 17-4-101 et seq., is 
consistent with the requirements of Tenn. 


17-4-102 


Const. art. VI, § 4 of the Tennessee Constitu- 
tion. Hooker v. Haslam, 382 S.W.3d 358, 2012 
Tenn. App. LEXIS 511 (Tenn. Ct. App. July 27, 
2012). 


2. Court of Appeals. 
Trial court erred in holding that intermediate 
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by the qualified voters of the grand division in 
which the judge resided because the General 
Assembly intend to create one court of appeals 
and not three. Hooker v. Haslam, 382 S.W.3d 
358, 2012 Tenn. App. LEXIS 511 (Tenn. Ct. App. 
July 27, 2012). 


appellate judges were subject to retention only 


17-4-102. Written notice of judicial appointment by governor — Back- 
ground investigations of appointees — Confirmation or 
rejection by general assembly. 


(a) Immediately upon making an appointment to the supreme court, the 
court of appeals, or the court of criminal appeals, the governor shall provide 
written notice of the appointment to the chief clerk of the senate and the chief 
clerk of the house of representatives. The notice shall specify whether the 
appointment is for a full eight-year term or for the filling of a vacancy. Delivery 
of the notice of appointment to both the chief clerk of the senate and the chief 
clerk of the house of representatives shall begin the appropriate sixty-day 
period established in accordance with § 17-4-103. Upon receiving the notice of 
appointment, the chief clerk of the senate and the chief clerk of the house of 
representatives shall notify the members of their respective house and shall 
refer the notice of appointment to the appropriate standing committee of their 
respective house as provided by rule. 

(b) The Tennessee bureau of investigation shall perform appropriate finan- 
cial and criminal background investigations of a judicial appointee and shall 
provide the results of the investigations and inquiries to the chair of any 
standing committee of the general assembly to which a notice of appointment 
pursuant to subsection (a) is referred. 

(c) The chair of any standing committee of the general assembly to which a 
notice of appointment pursuant to subsection (a) is referred may, in accordance 
with the rules of the applicable house, conduct a hearing, vote to recommend 
confirmation or rejection of the appointee, and submit a written report of the 
action taken to the applicable clerk. 

(d) Within the appropriate sixty-day period established in accordance with 
§ 17-4-103, the general assembly shall meet in joint session for the purpose of 
voting either to confirm or to reject the governor’s appointee. The votes of each 
house shall be made and tabulated separately. The governor’s appointee shall 
be confirmed if both houses vote to confirm the appointee by a majority of all 
the members to which each house is entitled. The governor’s appointee shall be 
rejected if both houses vote to reject the appointee by a majority of all the 
members to which each house is entitled or if one (1) house votes to reject the 
appointee by at least two-thirds (2%) of all members to which the house is 
entitled. If a vote results in any other outcome, then no action is taken and 
both houses may vote again to confirm or reject, subject to § 17-4-103(b). No 
vote shall be taken pursuant to this subsection (d) except in joint session. 


History. 
Acts 2009, ch. 517, § 1; 2016, ch. 528, § 10. 


Compiler’s Notes. 
The judicial nominating commission, created 


— 363 


by this section, terminated June 30, 2012, and 
entered its wind-up period pursuant to the 
provisions of § 4-29-112. Wind-up was com- 
pleted on June 30, 2013. See §§ 4-29-104, 4-29- 
112, 

Former part 1, §§ 17-4-101 — 17-4-112, 17- 
4-114 — 17-4-118 (Acts 1971, ch. 198, §§ 1-12, 
14-16; impl. am. Acts 1972, ch 740, § 6; Acts 
1973, ch. 265, §§ 1-7; 1974, ch. 4838, § 1; 1976, 
om 712, $ 1; 1982,.ch. 590,.§.1; T.C.A., §§ 17- 
701 — 17-712, 17-714 — 17-716, modified; Acts 
1986, ch. 624, §§ 1-4; 1989, ch. 4381, § 1; 1998, 
ch. 66, §§ 37, 38; 1998, ch. 196, §§ 6, 7; 1994, 
ch. 942, §§ 3-14, 16-20; 1999, ch. 315, §§ 2-10; 
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17-4-104 


2001, ch. 459, §§ 3-8), concerning judicial se- 
lection, was repealed by Acts 2009, ch. 517, § 1, 
effective July 1, 2009. For provisions concern- 
ing judicial nomination, see this part. 

For the Preamble to the act concerning an 
orderly procedure for the appointment, confir- 
mation, and retention of appellate court judges 
as required by Tennessee Constitution, Article 
VI, Section 3, please refer to Acts 2016, ch. 528. 


Law Reviews. 

Errors, Omissions, and the Tennessee Plan 
(Brian T. Fitzpatrick), 39 U. Mem. L. Rev. 85 
(2008). 


NOTES TO DECISIONS 


1. Constitutionality. 

Trial court correctly held that it was bound 
by the doctrine of stare decisis with respect to 
plaintiffs general challenge to the constitution- 
ality of the Tennessee Retention Election stat- 
utes, T.C.A. § 17-4-101 et seq., and correctly 


held that the Tennessee Plan was constitu- 
tional because the supreme court upheld the 
constitutionality of the statutes in prior deci- 
sions. Hooker v. Haslam, 382 S.W.3d 358, 2012 
Tenn. App. LEXIS 511 (Tenn. Ct. App. July 27, 
2012): 


17-4-103. Legislative vote on confirmation. 


(a)(1) If the general assembly is in its annual legislative session when the 
appointment is made, then the vote, if any, on confirmation of the governor’s 
appointee shall occur within sixty (60) consecutive calendar days immedi- 


ately following the appointment. 


(2) If the general assembly is not in its annual legislative session when 
the appointment is made, then the vote, if any, on confirmation of the 
governor’s appointee shall occur within sixty (60) consecutive calendar days, 
beginning on the convening date of the next annual legislative session 


following the appointment. 


(b) If the general assembly fails to reject the governor’s appointee within 
sixty (60) consecutive calendar days, then the appointee shall be deemed 
confirmed as of the following calendar day, regardless of whether the general 


assembly is then in session. 


History. 
Acts 2009, ch. 517, § 1; 2016, ch. 528, § 11. 


Compiler’s Notes. 

Former part 1, §§ 17-4-101 — 17-4-112, 17- 
4-114 — 17-4-118 (Acts 1971, ch. 198, §§ 1-12, 
14-16; impl. am. Acts 1972, ch 740, § 6; Acts 
1973, ch. 265, §§ 1-7; 1974, ch. 433, § 1; 1976, 
on. 712, § 1;°1982; ch. 590, § 1; T:C.A., $8 17- 
701 — 17-712, 17-714 — 17-716, modified; Acts 
1986, ch. 624, §§ 1-4; 1989, ch. 431, § 1; 1993, 


ch: 66,'$8 37, 38; 1993, ch. 196;'8$ 6, 7; 1994, 
ch. 942, §§ 3-14, 16-20; 1999, ch. 315, §§ 2-10; 
2001, ch. 459, §§ 3-8), concerning judicial se- 
lection, was repealed by Acts 2009, ch. 517,§ 1, 
effective July 1, 2009. For provisions concern- 
ing judicial nomination, see this part. 

For the Preamble to the act concerning an 
orderly procedure for the appointment, confir- 
mation, and retention of appellate court judges 
as required by Tennessee Constitution, Article 
VI, Section 3, please refer to Acts 2016, ch. 528. 


17-4-104. Commencement of service. 


(a) A supreme court, court of appeals, or court of criminal appeals judge 
confirmed in accordance with this part shall commence service in the office to 


which the judge was confirmed: 
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(1) Upon confirmation, if the judge is confirmed to fill a vacancy for an 
unexpired term; 
(2) September 1, if the judge is confirmed to a full eight-year term prior to 
the September 1 on which the term begins; or 
(3) Upon confirmation, if the judge is confirmed to a full eight-year term 
after the eight-year term has commenced on September 1. The eight-year 
term of a supreme court, court of appeals, or court of criminal appeals judge 
confirmed after September 1 shall end on the same date as a judge confirmed 

on or prior to September 1. 

(b) If the governor’s appointee is rejected by the general assembly or is 
withdrawn by the governor within sixty (60) calendar days of the applicable 
date set out in § 17-4-103(a), then the governor shall appoint another 
individual for a full term or to fill a vacancy as provided in this part. Any 
appointee who has been rejected by the general assembly is not eligible for 
reappointment to the same court, until after the next regular August election 
occurring at least one (1) year following the appointment. 


History. 
Acts 2009, ch. 517, § 1; 2012, ch. 853, § 2; 
2016, ch, DZo. S042, 


Compiler’s Notes. 

Former part 1, §§ 17-4-101 — 17-4-112, 17- 
4-114 — 17-4-118 (Acts 1971, ch. 198, §§ 1-12, 
14-16; impl. am. Acts 1972, ch 740, § 6; Acts 
1973, ch. 265, §§ 1-7; 1974, ch. 438, § 1; 1976, 
ch. 712, $15°1982; chi590: §) ds TC Ai $$ 17 
701 — 17-712, 17-714 — 17-716, modified; Acts 
1986, ch. 624, §§ 1-4; 1989, ch. 431, § 1; 1993, 
ch. 66, §§ 37, 38; 1993, ch. 196, 8§ 6, 7; 1994, 
ch. 942, §§ 3-14, 16-20; 1999, ch. 315, §§ 2-10; 
2001, ch. 459, §§ 3-8), concerning judicial se- 


lection, was repealed by Acts 2009, ch. 517, § 1, 
effective July 1, 2009. For provisions concern- 
ing judicial nomination, see this part. 

For the Preamble to the act concerning an 
orderly procedure for the appointment, confir- 
mation, and retention of appellate court judges 
as required by Tennessee Constitution, Article 
VI, Section 3, please refer to Acts 2016, ch. 528. 


Attorney General Opinions. 

Service as University of Tennessee assistant 
general counsel and member of judicial selec- 
tion commission, OAG 00-054, 2000 Tenn. AG 
LEXIS 54 (3/23/00). 


17-4-105. Retention elections. 


(a) Ajudge, who has been appointed and confirmed for a full eight-year term 
on the supreme court, the court of appeals, or the court of criminal appeals and — 
who takes office on September 1 at the beginning of the eight-year term or in 
accordance with § 17-4-104(a)(3), shall face a retention election at the next 
regular August election immediately preceding the end of the eight-year term, 
as provided in § 17-4-106. 

(b) A judge, who has been appointed and confirmed to fill a vacancy for an 
unexpired term on the supreme court, the court of appeals, or the court of 
criminal appeals more than thirty (30) days prior to the next regular August 
election, shall stand for election in a retention election for the remainder of the 
term at the next regular August election following confirmation as provided in 
§ 17-4-106. 

(c) Ajudge, who has been appointed and confirmed to fill a vacancy for an 
unexpired term on the supreme court, the court of appeals, or the court of 
criminal appeals thirty (30) days or less prior to a regular August election, 
shall stand for election in a retention election at the next regular August 
election occurring more than thirty (30) days following the judge’s confirmation 
as provided in § 17-4-106. 
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(d) All incumbent judges of the supreme court, the court of appeals, and the 
court of criminal appeals who intend to stand for election for another 
eight-year term, shall stand for election in a retention election at the regular 
August election immediately preceding the end of the eight-year term as 
provided in § 17-4-106. 

(e) The judges appointed in 2014, 2015, and prior to January 28, 2016, to fill 
vacancies on the supreme court, the court of appeals, and the court of criminal 
appeals, whose names were not included on the regular August 2014 ballot, 
shall, upon filing a timely written declaration of candidacy pursuant to 
§ 17-4-106 not later than twelve o’clock (12:00) noon, prevailing time, on April 
7, 2016, stand for election in a retention election in the regular August election 
in 2016. 


History. 
Acts 2009, ch. 517, § 1; 2016, ch. 528, § 18. 


Compiler’s Notes. 

Former part 1, §§ 17-4-101 — 17-4-112, 17- 
4-114 — 17-4-118 (Acts 1971, ch. 198, §§ 1-12, 
14-16; impl. am. Acts 1972, ch 740, § 6; Acts 
1973, ch. 265, §§ 1-7; 1974, ch. 433, § 1; 1976, 
ch. 712, § 1; 1982, ch. 590, § 1; T.C.A., §§ 17- 
701 — 17-712, 17-714 — 17-716, modified; Acts 
1986, ch. 624, §§ 1-4; 1989, ch. 431, § 1; 1998, 


ch. 66, §§ 37, 38; 1993, ch. 196, §§ 6, 7; 1994, 
ch. 942, §§ 3-14, 16-20; 1999, ch. 315, §§ 2-10; 
2001, ch. 459, §§ 3-8), concerning judicial se- 
lection, was repealed by Acts 2009, ch. 517, § 1, 
effective July 1, 2009. For provisions concern- 
ing judicial nomination, see this part. 

For the Preamble to the act concerning an 
orderly procedure for the appointment, confir- 
mation, and retention of appellate court judges 
as required by Tennessee Constitution, Article 
VI, Section 3, please refer to Acts 2016, ch. 528. 


17-4-106. Written declaration of candidacy required. 


(a) An incumbent judge of the supreme court, the court of appeals, or the 
court of criminal appeals who seeks to be retained in the office to which the 
incumbent judge was appointed and confirmed must qualify by filing with the 
state election commission a written declaration of candidacy to be retained for 
a full term or an unexpired term. The declaration must be filed not later than 
twelve o'clock (12:00) noon, prevailing time, on the first Thursday in January 
before the regular August election. A judge confirmed after the first Thursday 
in January in the same year as the regular August election must file the 
declaration no later than the first Thursday occurring at least one (1) full week 
after the judge’s confirmation. After timely filing the declaration, a candidate 
may withdraw by filing a notice of withdrawal with the state election 
commission not later than twelve o’clock (12:00) noon, prevailing time, on the 
seventh day after the deadline for filing the declaration of candidacy. 

(b)(1) If the declaration of candidacy is timely filed, then only the name of 

the candidate, without party designation, shall be submitted to the qualified 

voters of the state in the regular August election. Each county election 
commission of the state shall cause the following to be placed on the ballot: 
Shall (Name of Candidate) be retained in office as a Judge of the (Name 
of Court) or be replaced? 
- Retain 


OR 


Replace 
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(2) If the declaration of candidacy is not timely filed, then the judge’s 
name shall not be submitted to the qualified voters of the state. 

(c)(1) If a majority of those voting on the question vote to retain the 

candidate, then the candidate is duly elected to the office and shall be given 

a certificate of election. 

(2) If a majority or one-half (14) of those voting on the question vote not to 
retain the candidate, then a vacancy exists in the office as of September 1 
following the regular August election. The governor shall fill the vacancy 
subject to confirmation by the general assembly in accordance with this part. 

(3) A candidate who has been defeated in any retention election held 
under this chapter shall not be eligible for reappointment to the seat for 
which the candidate was defeated until one (1) regular August election has 
occurred subsequent to the defeat. 

(d) An incumbent judge on the supreme court, the court of appeals, or the 
court of criminal appeals who does not file a declaration of candidacy for 
election within the prescribed time, who withdraws as a candidate for election, 
or who is not retained in a retention election, shall end the judge’s term on 
August 31 of that year. The governor shall fill the office subject to confirmation 
by the general assembly in accordance with this part. 


History. 
Acts’ 2009" che b17, 8" 1; 2012, ch. Soo, oe) is 
2016, ch. 528, § 14. 


Compiler’s Notes. 

Former part 1, §§ 17-4-101 — 17-4-112, 17- 
4-114 — 17-4-118 (Acts 1971, ch. 198, §§ 1-12, 
14-16; impl. am. Acts 1972, ch 740, § 6; Acts 
1973, ch. 265, §§ 1-7; 1974, ch. 433, § 1; 1976, 
eh: 712, 3 12 1982"ch7590. > 1: T.CeAWsSe 17- 
701 — 17-712, 17-714 — 17-716, modified; Acts 
1986, ch. 624, §§ 1-4; 1989, ch. 4381, § 1; 1993, 


ch. 66, §§ 37, 38; 1993, ch. 196; §§ 6, 7; 1994, 
ch. 942, §§ 3-14, 16-20; 1999, ch. 315, §§ 2-10; 
2001, ch. 459, §§ 3-8), concerning judicial se- 
lection, was repealed by Acts 2009, ch. 517, § 1, 
effective July 1, 2009. For provisions concern- 
ing judicial nomination, see this part. 

For the Preamble to the act concerning an 
orderly procedure for the appointment, confir- 
mation, and retention of appellate court judges 
as required by Tennessee Constitution, Article 
VI, Section 3, please refer to Acts 2016, ch. 528. 


PART 2 
[RESERVED] 


PART 3 
TRIAL COURT VACANCY COMMISSION 


17-4-301. Establishment — Composition of commission — Informa- 
tion. 


(a) There is established as a part of the judicial branch of the state a trial 
court vacancy commission, referred to in this part as “the commission,” that 
shall have jurisdiction over all trial court vacancies occurring on or after 
February 1, 2016. For purposes of making the initial appointments to the 
commission, the speaker of the senate and the speaker of the house of 
representatives are authorized to make appointments on January 28, 2016. 
The commission shall be composed of eleven (11) members as follows: 

(1) Five (5) members shall be appointed by the speaker of the senate. At 
least three (3) of these members shall be attorneys; 
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(2) Five (5) members shall be appointed by the speaker of the house of 
representatives. At least three (3) of these members shall be attorneys; and 
(3) One (1) member shall be appointed by joint action of the speaker of the 
senate and the speaker of the house of representatives. This member shall be 
an attorney and shall serve as chair of the commission. 
(b)(1) In order to stagger the terms of the newly appointed commission 
members, initial appointments shall be made as follows: 
(A) One (1) of the initial appointments by the speaker of the senate 
shall be made for a term of two (2) years; 
(B) One (1) of the initial appointments by the speaker of the house of 
representatives shall be made for a term of two (2) years; 
(C) The speakers’ joint appointment shall be made for a term of two (2) 
years; 
(D) Two (2) of the initial appointments by the speaker of the senate 
shall be made for terms of four (4) years each; 
(E) Two (2) of the initial appointments by the speaker of the house of 
representatives shall be made for terms of four (4) years each; 
(F) Two (2) of the initial appointments by the speaker of the senate shall 
be made for terms of six (6) years each; and 
(G) Two (2) of the initial appointments by the speaker of the house of 
representatives shall be made for terms of six (6) years each. 
(2) After the initial appointments, the terms for all appointments shall 
comply with §§ 17-4-305 and 17-4-306. 
(c) The administrative office of the courts shall develop and post on its 
website downloadable information about the commission suitable for viewing 
by the general public. 


History. as required by Tennessee Constitution, Article 
Acts 2016, ch. 528, § 17. VI, Section 3, please refer to Acts 2016, ch. 528. 
The Trial court vacancy commission, created 

by this section, terminates June 30, 2024. See 

8§ 4-29-112, 4-29-245. 


Compiler’s Notes. 

For the Preamble to the act concerning an 
orderly procedure for the appointment, confir- 
mation, and retention of appellate court judges 


17-4-302. Membership requirements. 


(a) Each member of the commission shall be a citizen of the United States, 
shall be at least thirty (30) years of age, and shall have been a citizen of this 
state for at least five (5) years immediately prior to appointment. 

(b) Each attorney member shall be duly licensed to practice by the Tennes- 
see supreme court. 


History. orderly procedure for the appointment, confir- 
Acts 2016, ch. 528, § 17. mation, and retention of appellate court judges 
as required by Tennessee Constitution, Article 


: 7 9 
Eompiler’s Notes. VI, Section 3, please refer to Acts 2016, ch. 528. 


For the Preamble to the act concerning an 


17-4-303. Exclusions from membership on commission. 


(a) No member of the commission shall be a salaried office holder of this 
state or the United States, nor shall any member of the commission hold any 
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office in any political party or political organization; provided, that members of 
the national guard and members of any armed forces reserve organization, any 
district attorney general or an employee of a district attorney general, or any 
district public defender or an employee of a district public defender shall not be 
considered as salaried office holders. This subsection (a) shall not apply to any 
employee of the attorney general and reporter, except the attorney general and 
reporter and the solicitor general. 

(b) Any member of the commission who becomes a salaried office holder of 
this state or the United States or who accepts any office in any political party 
or political organization shall by doing so vacate the member’s office as a 
member of the commission. 

(c) No member of the commission shall be a registered employer of a lobbyist 
in this state or a registered lobbyist in this state. Any member of the 
commission who becomes a registered employer of a lobbyist or a registered 
lobbyist in this state shall by doing so vacate the member’s office as a member 
of the commission. 


History. orderly procedure for the appointment, confir- 
Acts 2016, ch. 528, § 17. mation, and retention of appellate court judges 
as required by Tennessee Constitution, Article 


: 9 
Compiler's Notes. VI, Section 3, please refer to Acts 2016, ch. 528. 


For the Preamble to the act concerning an 


17-4-304. Start of term — Rules. 


(a) The term of office of each member of the commission shall begin on 
February 1, 2016. 

(b) The commission shall have the authority to promulgate rules in accor- 
dance with the Uniform Administrative Procedures Act, compiled in title 4, 
chapter 5. 


History. orderly procedure for the appointment, confir- 
Acts 2016, ch. 528, § 17. mation, and retention of appellate court judges 
as required by Tennessee Constitution, Article 


* 9 
Compiler’s Notes. VI, Section 3, please refer to Acts 2016, ch. 528. 


For the Preamble to the act concerning an 


17-4-305. Terms generally — Eligibility for reappointment. 


(a) Except as otherwise provided in § 17-4-301(b) or § 17-4-306, the term of 
a member of the commission shall be six (6) years. 
(b) Members shall be eligible for reappointment for a successive term. 


History. orderly procedure for the appointment, confir- 
Acts 2016, ch. 528, § 17. mation, and retention of appellate court judges 
as required by Tennessee Constitution, Article 


“4 9 
Compiler's Notes: VI, Section 3, please refer to Acts 2016, ch. 528. 


For the Preamble to the act concerning an 


17-4-306. Vacancy filled as original appointment — Absence from 
meetings — Vacation of membership. 


(a) A vacancy on the commission shall be filled in the same manner as the 
original appointment for the remainder of the unexpired term. 
(b) A member of the commission who has four (4) unexcused absences from 
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commission hearings during the member’s term of office must vacate the 
member’s office as a member of the commission. 


History. orderly procedure for the appointment, confir- 
Acts 2016, ch. 528, § 17; 2019, ch. 166, § 3. mation, and retention of appellate court judges 
as required by Tennessee Constitution, Article 


b 2 
pompiler’s Notes, VI, Section 3, please refer to Acts 2016, ch. 528. 


For the Preamble to the act concerning an 


 17-4-307. Compensation — Reimbursement for expenses. 


(a) Members of the commission shall not receive any compensation for their 
services but shall be reimbursed for their official travel expenses pursuant to 
policies and guidelines promulgated by the supreme court. 

(b) Subject to budgetary restrictions, the administrative office of the courts 
shall pay or reimburse the necessary expenses authorized or incurred by the 
commission in the performance of the duties pursuant to policies and guide- 
lines promulgated by the supreme court. 


History. orderly procedure for the appointment, confir- 
Acts 2016, ch. 528, § 17. mation, and retention of appellate court judges 
as required by Tennessee Constitution, Article 


. 9 
Pompiler’s Notes. VI, Section 3, please refer to Acts 2016, ch. 528. 


For the Preamble to the act concerning an 


17-4-308. Vacancies — Governor’s appointment of commission nomi- 
nees — Requirement by governor for additional nominees 
— Term of judges herein appointed — Public meeting 
requirement — Hearings. 


(a) After February 1, 2016, when a vacancy occurs in the office of chancellor, 
circuit court judge, criminal court judge, or judge of any other state trial court 
of record by death, resignation, retirement, or otherwise, the governor shall fill 
the vacancy by appointing one (1) of the three (3) persons nominated by the 
commission. The governor may require the commission to submit one (1) other 
panel of three (3) additional nominees. Within sixty (60) days following receipt 
of the additional panel of nominees, the governor shall fill the vacancy by 
appointing any one (1) of the six (6) nominees certified by the commission. 

(b) The term of a judge appointed under this section shall expire on August 
31 after the next regular August election occurring more than thirty (30) days 
after the vacancy occurs. 

(c) The commission shall, at the earliest practicable date, hold a public 
meeting in the judicial district from which the vacancy is to be filled. 

(d) Notice of the time, place, and purpose of the meeting shall be given by 
newspapers, radio news, or television news and by such other means as the 
commission deems proper. 

(e) Any person shall be entitled to attend the meeting and express orally or 
in writing the citizen’s approval of or objections to any suggested nominee for 
the trial court vacancy. Any licensed attorney may appear and make a 
statement, oral or written, in support of the attorney’s own nomination. 

(f) After one (1) public hearing, the commission may hold such additional 
interviews with the candidates as it deems necessary. The commission shall 
make independent investigation and inquiry to determine the qualifications of 
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possible nominees for the trial court vacancy and shall endeavor to encourage 
qualified attorneys to accept nomination and agree to serve if appointed to the 
trial court vacancy. All hearings, interviews, and meetings of the commission 
shall be conducted publicly and shall comply with title 8, chapter 44, part 1. 
Deliberations among the commission members shall occur immediately after 
the conclusion of the interviews. The commission shall adjourn the public 
hearing and interviews and deliberate in executive session. The deliberations 
shall not be open to the public and shall not be required to comply with title 8, 
chapter 44, part 1. At the conclusion of deliberations among commission 
members, the commission shall reconvene the public hearing for purposes of 
voting. When selecting nominees, commission members shall vote anony- 
mously by written ballots, but such ballots shall be collected, announced, and 
tallied at the meeting by the presiding officer, and a majority of those present 
and voting shall decide questions. After receiving the commission’s panel or 
panels of nominees, but prior to making an appointment pursuant to subsec- 
tion (a), the governor shall direct the Tennessee bureau of investigation or 
other appropriate agencies to perform appropriate financial and criminal 
background investigations and inquiries of the prospective appointees, and the 
governor shall review and assess the results of the background investigations 
and inquiries. 

(g)(1) The application for the position of trial judge shall contain an 
authorization form permitting the commission to request from the board of 
judicial conduct and the board of professional responsibility any information, 
records, files, or other documents, whether in an electronic format or written 
form, that the board maintains on the applicant. Signing the authorization 
form has the effect of waiving any statutory or common law confidentiality 
that may attach to those documents. 

(2) If an applicant signs the authorization form, upon request of the 
commission, the board of judicial conduct and the board of professional 
responsibility shall furnish the commission with all information, records, 
files, or other documents, whether in an electronic format or written form, 
that the board maintains on a person who applies to be a candidate to fill a 
trial court vacancy. 

(h) As soon as practicable, and no later than sixty (60) days from receipt of 
written notice from the governor that a vacancy has occurred, the commission, 
with the assent of a majority of all the members to which it is entitled under 
§ 17-4-301(a), shall select three (3) persons whom the commission deems best 
qualified and available to fill the vacancy, and shall certify the names of the 
three (3) persons to the governor as nominees for the trial court vacancy. 
However, if the commission is reliably informed that a vacancy is impending 
for any other reason, then the commission may meet, select such persons, and 
certify the names of the nominees to the governor prior to actual receipt of 
written notice from the governor that a vacancy has occurred. 

(i) If the judicial district is one (1) of the five (5) smallest judicial districts 
according to the 2010 federal census or any subsequent federal census, the 
commission may submit two (2) names to the governor, although the governor 
may require the commission to submit one (1) other panel of two (2) additional 
nominees. 
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(j) At the next regular August election occurring more than thirty (30) days 
after the vacancy occurs, the qualified voters of the district shall elect a 
candidate to fill the remainder of the unexpired term or a complete term, as 
provided in the general election law in title 2; provided, however, the qualifying 
deadline for candidates to fill the vacancy shall be determined by the date of 
the vacancy as follows: 

(1) If the vacancy occurs on or before the tenth day prior to the regular 
qualifying deadline, then the regular qualifying deadline shall apply; 

(2) Ifthe vacancy occurs after the tenth day before the qualifying deadline 
but on or before the thirty-eighth day prior to the next regular August 
election, then the qualifying deadline shall be twelve o’clock (12:00) noon, 
prevailing time, on the tenth day after the vacancy is created; 

(3) If the vacancy occurs after the thirty-eighth day but on or before the 
thirty-first day prior to the next regular August election, then the qualifying 
deadline shall be twelve o’clock (12:00) noon, prevailing time, on the 
twenty-eighth day before the election; and 

(4) Candidates qualifying under subdivisions (j)(2) and (3) must withdraw 
no later than twelve o’clock (12:00) noon, prevailing time, on the third day 
after the qualifying deadline; however, no candidate shall withdraw after 
twelve o'clock (12:00) noon, prevailing time, on the twenty-eighth day before 
the election. 


History. 
Acts 2016, ch. 528, § 17. 


Compiler’s Notes. 

For the Preamble to the act concerning an 
orderly procedure for the appointment, confir- 
mation, and retention of appellate court judges 
as required by Tennessee Constitution, Article 
VI, Section 3, please refer to Acts 2016, ch. 528. 

For tables of population of Tennessee munici- 
palities, and for U.S. decennial populations of 
Tennessee counties, see Volume 13 and its 
supplement. 


Cross-References. 
Confidentiality of public records, § 10-7-504. 


Attorney General Opinions. 

Because the General Assembly has not re- 
pealed title 16, chapter 21 of the Tennessee 
Code, and has specifically referred to it and 
identified it as providing the appropriate pro- 
cedure for filling the three new judgeships 
created by S.B. 5/H.B. 10, 110th Gen. Assem. 
(2018), the Commission should comply with 
T.C.A. § 16-2-512 to the extent possible, even 
though the Judicial Council established by title 
16, chapter 21, no longer exists. OAG 18-21, 
2018 Tenn. AG LEXIS 20 (5/24/2018). 


17-4-309. Nominees — requirements. 


All nominees of the trial court vacancy commission shall be attorneys who 
are duly licensed to practice law in this state and who are fully qualified under 
the constitution and statutes of this state to fill the office for which they are 
nominated. 


History. 
Acts 2016, ch. 528, § 17. 


orderly procedure for the appointment, confir- 
mation, and retention of appellate court judges 
as required by Tennessee Constitution, Article 


i b] 
Compiler’s Notes. VI, Section 3, please refer to Acts 2016, ch. 528. 


For the Preamble to the act concerning an 


17-4-310. Appointment by governor when commission fails to provide 
list of nominees — Expiration of term. 


(a) If the trial court vacancy commission does not furnish a list of three (3) 
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nominees to the governor within sixty (60) days after receipt of written notice 
from the governor that a vacancy has occurred, then the governor may fill the 
vacancy by appointing any person who is duly licensed to practice law in this 
state and who is fully qualified under the constitution and statutes of this state 
to fill the office. 

(b) The term of a judge appointed under this section shall expire on August 
31 after the next regular August election occurring more than thirty (30) days 
after the vacancy occurs. 


History. orderly procedure for the appointment, confir- 
Acts 2016, ch. 528, § 17. mation, and retention of appellate court judges 
as required by Tennessee Constitution, Article 


- 9 
Compiler’s Notes. VI, Section 3, please refer to Acts 2016, ch. 528. 


For the Preamble to the act concerning an 


17-4-311. Maintenance of records by administrative office of the courts 
— Notification of time and place of meetings. 


The administrative office of the courts shall keep and maintain all records of 
the trial court vacancy commission as well as furnish the commission with any 
other secretarial or clerical services or assistance it may require. It is further 
the duty of the administrative office of the courts to notify all commission 
members of the date, time, and place of any commission meetings. 


History. orderly procedure for the appointment, confir- 
Acts 2016, ch. 528, § 17. mation, and retention of appellate court judges 
as required by Tennessee Constitution, Article 


. 9 
Compiler's Notes. VI, Section 3, please refer to Acts 2016, ch. 528. 


For the Preamble to the act concerning an 


CHAPTER 5 
BOARD OF JUDICIAL CONDUCT 


Part 1. General Provisions 


Section 

17-5-101. Intent of chapter. 

17-5-102. Applicability of chapter. 
17-5-103. Liberal construction of chapter. 


Part 2. Creation and Organization 


17-5-201. Members of board of judicial conduct — Chair and vice chair — Investigative panels and 
hearing panels — Promulgation of rules. 

17-5-202. Monthly and quarterly reports — Records retention policy. 

17-5-203. Notice provided to speakers. 


Part 3. Jurisdiction and Proceedings 


17-5-301. Powers of board — Disciplinary counsel. 

17-5-302. Investigation and action if reason to believe judge is disabled. 

17-5-303. Investigations of complaints by disciplinary counsel — Recommendation by disciplinary 
counsel — Action by investigative panel. 

17-5-304. Investigation and dismissal of groundless complaint. 

17-5-305. Immunity of members of board, disciplinary counsel, and their staff. 

17-5-306. Formal charges — Answer — Failure to appear — Stated sanction. 

17-5-307. Hearing — Quorum — Clear and convincing evidence. 

17-5-308. Dismissal of charges or imposition of sanctions — Findings and judgment — Moot 
removal recommendation. 
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Section 
17-5-309. Appeal by aggrieved judge. 
17-5-310. Action of board affirmed — Transmittal of recommendation of removal to general 


assembly. 
17-5-311. Conflict between timeframes. 


PART 1 
GENERAL PROVISIONS 


17-5-101. Intent of chapter. 


The regulation of judicial conduct is critical to preserving the integrity of the 
judiciary and enhancing public confidence in the judicial system. This chapter 
is intended to provide an orderly and efficient method for making inquiry into 
the physical, mental, and moral fitness of any Tennessee judge; the judge’s 
manner of performance of duty; and the judge’s commission of any act that 
reflects unfavorably upon the judiciary of the state or brings the judiciary into 
disrepute or that may adversely affect the administration of justice in this 
state. This chapter further is intended to provide a process by which appro- 


priate sanctions may be imposed. 


History. 
Acts 2019, ch. 496, § 1. 


Compiler’s Notes. 

The code of judicial conduct is compiled in 
Tenn. Sup. Ct. R. 10. 

Former Title 17, Chapter 5, Part 1, §§ 17-5- 
101 — 17-1-508, (Acts 1979, ch. 356, §§ 1-3; 
T.C.A., § 17-801; T.C.A., § 17-802; T.C.A., 
§ 17-803; Acts 1983, ch. 17, § 1; Acts 1995, ch. 
208, §§ 1, 2; 2002, ch. 564, §§ 1-3; repealed by 
Acts 2019, ch. 469, § 1, effective July 1, 2019), 
concerned general provisions of the board of 
judicial conduct. 


Cross-References. 
Impeachment of judges or chancellors, title 8, 
ch. 46. 


Law Reviews. 

Judicial Selection — The Tennessee Experi- 
ence (N. Houston Parks), 7 Mem. St. U.L. Rev. 
615. 

The Tennessee Court System (Frederic S. Le 
Clercq), 8 Mem. St. U.L. Rev. 189. 

The Tennessee Court System — Supreme 
Court (Frederic S. Le Clercq), 8 Mem. St. L. 
Rev. 191. 


Attorney General Opinions. 

Constitutionality of court of the judiciary, 
OAG 87-02, 1987 Tenn. AG LEXIS 197 (1/7/87) 
(decided under former T.C.A. § 17-5-101). 

Civil causes of action against state trial 
judges, OAG 99-001, 1999 Tenn. AG LEXIS 13 
(1/19/99) (decided under former T.C.A. § 17-5- 
101). 


NOTES TO DECISIONS 


1. Constitutionality. 

The general assembly did not violate the 
separation of powers clause of the state consti- 
tution in creating the court of the judiciary, 
authorizing it to recommend the removal of 
judges and in providing for an appellate review 
of any such recommendation. In re Murphy, 726 
S.W.2d 509, 1987 Tenn. LEXIS 858 (Tenn. 1987) 
(decided under former T.C.A. § 17-5-101). 

The legislative purpose expressed in former 


17-5-102. Applicability of chapter. 
(a) This chapter applies to: 


T.C.A. § 17-5-101 prevented the court of the 
judiciary from being subject to Tenn. Const., 
art. VI, § 4. It was not a circuit or chancery 
court or other inferior court and it was not 
“assigned” any district in this state. It was 
clearly and completely outside the state court 
system as established by art. VI of the consti- 
tution. In re Murphy, 726 S.W.2d 509, 1987 
Tenn. LEXIS 858 (Tenn. 1987) (decided under 
former T.C.A. § 17-5-101). 


(1) All Tennessee judges, including, but not limited to, appellate, trial, 
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general sessions, probate, juvenile, and municipal judges, senior judges, 
claims commissioners, and all other judges sitting on or presiding over any 
court created by the general assembly or by the express or implied authority 
of the general assembly; 

(2) All persons for their conduct while sitting or presiding over any 
judicial proceeding, including, but not limited to, persons sitting by in 
appointment; and 

(3) Candidates for judicial office, as defined by the Code of Judicial 
Conduct, Rule 10 of the Rules of the Tennessee Supreme Court. 

(b) This chapter does not apply to administrative law judges. 
(c) This chapter regulates judicial behavior, not judicial decision-making. 


History. T.C.A., § 17-801; T.C.A., § 17-802; T.C.A., 
Acts 2019, ch. 496, § 1. § 17-803; Acts 1983, ch. 17, § 1; Acts 1995, ch. 
Coiipilere Notes, 208, §§ 1, 2; 2002, ch. 564, §§ 1-3), concerned 


Former Title 17, Chapter 5, Part 1, §§ 17-5- general provisions of the board of judicial con- 
101 — 17-1-503, (Acts 1979, ch. 356, §§ 1-3; duct. 


17-5-103. Liberal construction of chapter. 


This chapter must be liberally construed to accomplish the declared pur- 
poses and intents set forth in this chapter. 


History. T.C.A., § 17-801; T.C.A., § 17-802; T.C.A., 
Acts 2019, ch. 496, § 1. § 17-803; Acts 1983, ch. 17, § 1; Acts 1995, ch. 
Carian. Notes: 208, §§ 1, 2; 2002, ch. 564, §§ 1-3), ee 
Former Title 17, Chapter 5, Part 1, §§ 17-5- general provisions of the board of judicial con- 
101 — 17-1-503, (Acts 1979, ch. 356, §§ 1-3; duct. 


PART 2 
CREATION AND ORGANIZATION 


17-5-201. Members of board of judicial conduct — Chair and vice chair 
— Investigative panels and hearing panels — Promulga- 
tion of rules. 


(a) As of July 1, 2019, the existing membership of the Tennessee board of 
judicial conduct is vacated and reconstituted to consist of sixteen (16) members 
as follows: 

(1) Two (2) current or former trial judges, to be appointed by the 

Tennessee trial judges association; 

(2) One (1) current or former general sessions court judge, to be appointed 
by the Tennessee general sessions judges conference; 
(3) One (1) current or former municipal court judge, to be appointed by the 

Tennessee municipal judges conference; 

(4) One (1) current or former juvenile court judge, to be appointed by the 

Tennessee council of juvenile and family court judges; 

(5) One (1) current or former court of appeals or court of criminal appeals 
judge, to be appointed by the Tennessee supreme court; 

(6) Two (2) members who are attorneys licensed to practice law in this 
state but who are not current or former judges, to be appointed by the 
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governor; 

(7) Four (4) members, including three (3) who are neither a judge nor an 
attorney and one (1) who is a current or former judge, to be appointed by the 
speaker of the house of representatives; and 

(8) Four (4) members, including three (3) who are neither a judge nor an 
attorney and one (1) who is a current or former judge, to be appointed by the 
speaker of the senate. 

(b)(1) All appointments to the board must be made by July 1, 2019. 

(2) In order to stagger the terms of the newly appointed board members, 
initial appointments must be made as follows: 

(A) The members appointed under subdivisions (a)(1)-(5) serve initial 
terms of one (1) year, which expire on June 30, 2020; 

(B) The members appointed under subdivision (a)(6) and the current or 
former judges appointed under subdivisions (a)(7) and (8) serve initial 
terms of two (2) years, which expire on June 30, 2021; and 

(C) The members appointed under subdivisions (a)(7) and (8) who are 
neither judges nor attorneys serve initial terms of three (3) years, which 
expire on June 30, 2022. 

(3) Following the expiration of members’ initial terms as prescribed in 
subdivision (b)(2), all terms are for three (3) years, to begin on July 1 and 
terminate on June 30, three (3) years thereafter. 

(4) Each member of the board appointed under subdivisions (b)(2)(A) and 
(B) may be appointed to two (2) additional consecutive three-year terms. 
Each member appointed under subdivision (b)(2)(C) may be appointed to one 
(1) additional consecutive three-year term. 

(5) A member whose initial term is created by a vacancy and who has 
served in the position for less than three (3) years is eligible to serve two (2) 
consecutive three-year terms following the expiration of the term in which 
the vacancy occurred. Vacancies on the court for an unexpired term must be 
filled for the remainder of the term in the same manner that original 
appointments are made, but are for the duration of the unexpired term only. 
Vacancies are filled in the same manner that original appointments are 
made. 

(6) Amember who has served the maximum term is eligible for reappoint- 
ment after the expiration of three (3) years. 

(c) The board shall select: 

(1) Its own chair from among the current or former judges serving on the 
board, who shall serve as a direct liaison to the members of the general 
assembly; and 

(2) Its own vice chair. 

(d)(1)(A) The chair shall divide the board into: 

(i) Five (5) investigative panels of three (3) members each, with each 
investigative panel to be composed of at least one (1) member who is a 
current or former judge; and 

(ii) Three (3) hearing panels of five (5) members each, with two (2) 
hearing panels to each be composed of three (3) nonjudicial members 

and two (2) members who are current or former judges, and one (1) 

hearing panel to be composed of two (2) nonjudicial members and three 

(3) members who are current or former judges. 
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(B) The chair shall not serve as a permanent member of an investiga- 
tive panel or hearing panel but may serve as a member of a panel on a 
temporary basis to fill a vacancy. 

(C) Membership on the panels may rotate in a manner determined by 
the chair; however, no members may sit on both the hearing and 
investigative panels for the same proceeding. | 
(2) A hearing panel has the duty and authority to rule on prehearing 

motions, conduct hearings on formal charges, make findings and conclu- 
sions, impose sanctions, or dismiss the case. 

(3)(A) An investigative panel has the duty and authority to: 

(i) Review the recommendations of the disciplinary counsel after a — 
preliminary investigation and either authorize a full investigation or 
dismiss the complaint; and 

(ii) Review the recommendations of the disciplinary counsel after a 
full investigation and approve, disapprove, or modify the recommenda- 
tions as provided in § 17-5-303(c)(3). 

(B) The investigative panel shall require a full investigation when a 
motion to dismiss a complaint fails to receive a unanimous vote from the 
panel or where a motion to authorize a full investigation passes by a 
majority vote of the panel. 

(4) An attorney member of the board shall not sit on an investigative or 
hearing panel if the attorney has ever appeared before the judge against 
whom the complaint is filed. 

(5)(A)G)(a) A current or former judge who serves on the board and is the 
subject of a full investigation by the board or is a party to a hearing 
before the board must recuse himself or herself from the board 
pending the completion of such action, with the vacancy to be filled for 
the duration of the recusal only. 

(6) Acurrent or former judge who is subject to a deferred discipline 
agreement must recuse himself or herself from the board for the 
duration of the agreement, with the vacancy to be filled for the 
duration of the recusal only. 

(ii) Acitizen member of the board must recuse such member’s self to 
avoid any impropriety, appearance of impropriety, or conflict of interest 
relating to the person’s duties as a board member and matters that may 
come before the board. 

(B) Acurrent or former judge whose conduct results in the board taking 
public disciplinary action against the judge will result in the judge’s 
automatic dismissal from the board, creating a vacancy to be filled by the 
appropriate appointing authority. 

(C) If a member recuses himself or herself or is dismissed pursuant to 
this subdivision (d)(5), all board matters may be heard by the remaining 
members of the board or, at the option of the members, a temporary 
replacement may be designated from the board by a majority vote of such 
members to sit on any investigative or hearing panel the recused or 
dismissed member was on. 

(e) The board shall sit at such times and in such places as it may, from time 
to time, deem expedient. 
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(f) The board may promulgate rules regulating the practice and procedure 

before the board. The rules must be promulgated in accordance with the 

Uniform Administrative Procedures Act, compiled in title 4, chapter 5. 

(g) The clerk of the supreme court serves as the clerk of the board, and shall 
keep such records, minutes, and dockets as the board from time to time 
prescribes. 

(h) Members of the board receive no compensation for their services; 
however, they are reimbursed for food, lodging, and travel expenses pursuant 
to policies and guidelines promulgated by the supreme court. All expenses for 
which reimbursement is allowed under this section must be submitted by the 
members of the board to the administrative director of the courts upon forms 
provided and prescribed by that officer. 

(i) The appointing authorities, in making their appointments, shall strive to 
ensure the makeup of the board reflects the diversity of persons in Tennessee. 


History. 
Acts 2019, ch. 496, § 1. 


Compiler’s Notes. 

The Tennessee board of judicial conduct, cre- 
ated by this section, terminates June 30, 2025. 
See §§ 4-29-112, 4-29-246. 

Former Title 17, Chapter 5, Part 2, §§ 17-5- 
201 — 17-5-208, (Acts 1979, ch. 356, § 4, 5, 
7-10; T.C.A., § 17-804; T.C.A., § 17-805; T.C.A., 


§ 17-807; T.C.A., § 17-808; T.C.A., § 17-809; 
T.C.A., § 17-810; Acts 1981, ch. 425, 8§ 1, 2; 
Acts 1993, ch. 66, § 39; 1993, ch. 196, § 8; 
1995, ch. 208, $$ 3-7, 18; 1999, ch. 151, § 1; 
2004, ch. 914, §§ 3b, 3c; 2012, ch. 819, § 1, 3, 4; 
2014, ch. 858, §§ 3-6; repealed by Acts 2019, ch. 
496, § 1, effective July 1, 2019) concerned cre- 
ation and organization of the board of judicial 
conduct. 


NOTES TO DECISIONS 


1. Constitutionality. 

The legislative purpose expressed in former 
§ 17-5-101 prevented the court of the judiciary 
from being subject to Tenn. Const., art. VI, § 4. 
It was not a circuit or chancery court or other 


district in this state. It was clearly and com- 
pletely outside the state court system as estab- 
lished by art. VI of the constitution. In re 
Murphy, 726 S.W.2d 509, 1987 Tenn. LEXIS 
858 (Tenn. 1987). 


inferior court and it was not “assigned” any 


17-5-202. Monthly and quarterly reports — Records retention policy. 


(a)(1) By the twentieth day of each month, the board shall compile and 
transmit to the civil justice and criminal justice committees of the house of 
representatives and the judiciary committee of the senate a report contain- 
ing at least the following information for the previous month: 

(A) The number and category of complaints opened; 

(B) The number and category of complaints closed; and 

(C) The disposition of the complaints closed by category. 

(2) The monthly report must also contain a cumulative, year-to-date total 

for the complaints reported in subdivisions (a)(1)(A)-(C). 

(b) By the twentieth day of January, April, July, and October of each year, 
the board shall compile and transmit to the civil justice and criminal justice 
committees of the house of representatives and the judiciary committee of the 
senate a report containing at least the following information for the prior 
three-month period: 

(1) The number of complaints opened; 
(2) The number of complaints closed; 
(3) The disposition of complaints closed; 
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(4) The number of complaints pending; 
(5) The number of complaints for which probable cause has been found; 
(6) The number of complaints for which formal charges have been filed 
based on a recommendation by an investigative panel, including the nature 
of the charge, the names of the complainant or complainants, and the judge 
against whom the complaint is filed; | 
(7) The nature of any complaint filed according to the following categories: 
(A) Failure to comply with the law; 
(B) Bias, prejudice, and unfairness; 
(C) Discourtesy; 
(D) Abuse of office; 
(E) Delay; 
(F) Ex parte communication; 
(G) Disability; 
(H) Political violation; 
(I) Recusal; and 
(J) Miscellaneous; 
(8) The type of judge against whom a complaint is filed by category; and 
(9) A list of votes taken by each board member as follows: 
(A) The member’s name; 
(B) The number of times the member voted to dismiss a complaint while 
on an investigative panel; and 
(C) The number of times the member voted to authorize an investiga- 
tion while on an investigative panel. 

(c) The quarterly reports must contain a cumulative, year-to-date total of 
the information compiled in subsection (b). 

(d) The October report must also contain a five-year statistical comparison 
of the prior five (5) fiscal years for the same categories. 

(e) The board shall promulgate rules to establish a formal records retention 
policy and shall review the policy on an annual basis to determine if changes 
should be made. Such rules must be promulgated in accordance with the 
Uniform Administrative Procedures Act, compiled in title 4, chapter 5. 


History. 496, § 1, effective July 1, 2019) concerned cre- 
Acts 2019, ch. 496, § 1; 2021, ch. 64, § 18. ation and organization of the board of judicial 


Compiler’s Notes. conduct. 


Former Title 17, Chapter 5, Part 2, §§ 17-5- Amendments. 
201 — 17-5-208, (Acts 1979, ch. 356, § 4, 5, The 2021 amendment substituted “civil jus- 
7-10; T.C.A., § 17-804; T.C.A., § 17-805; T.C.A., tice and criminal justice committees of the 
§ 17-807; T.C.A., § 17-808; T.C.A., § 17-809; house of representatives” for “judiciary commit- 


T.C.AY 87 27810; Actsr 196 Diehed 2bese ee, tee atthe houseor representatives” in (a)(1) and 
Acts 1993, ch. 66, § 39; 1993, ch. 196, § 8; (yy 


1995, ch. 208, §§ 3-7, 18; 1999, ch. 151, § 1; 
2004, ch. 914, §§ 3b, 3c; 2012, ch. 819,§ 1,3,4; Effective Dates. 
2014, ch. 858, §§ 3-6; repealed by Acts 2019, ch. Acts 2021, ch. 64, § 132. March 29, 2021. 


17-5-203. Notice provided to speakers. 


(a) The chair of the board shall provide the speaker of the senate and the 
speaker of the house of representatives with the name, type of judge, judicial 
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district, if applicable, the reason for the reprimand, and the number of 
previous reprimands within five (5) business days of the occurrence of each of 
the following actions: 

(1) Ajudge receives a second or subsequent public reprimand for conduct 
occurring during the period of time the person is a sitting judge; 

(2) Ajudge receives a second or subsequent private reprimand for conduct 
within the same misconduct category set out in § 17-5-202(b)(7) occurring 
during any eight-year term the person holds the office of judge; or 

(3) Ajudge receives a third or subsequent private reprimand for conduct 
within any of the misconduct categories set out in § 17-5-202(b)(7) occurring 
during any eight-year term the person holds the office of judge. 

(b)(1) The notice provided to the speakers pursuant to subdivision (a)(1) is a 
public record. 

(2) The notice provided to the speakers pursuant to subdivision (a)(2) or 
(a)(3) remains confidential unless the general assembly opens an investiga- 
tion of a judge pursuant to the Constitution of Tennessee, Article VI, § 6 or 
Article V. 


History. T.C.A., § 17-810; Acts 1981, ch. 425, §§ 1, 2; 
Acts 2019, ch. 496, § 1. Acts 1993, ch. 66, § 39; 1993, ch. 196, § 8; 
1995, ch. 208, §§ 3-7, 18; 1999, ch. 151, § 1; 
Compiler’s Notes. 2004, ch. 914, §§ 3b, 3c; 2012, ch. 819, § 1,3, 4; 


Former Title 17, Chapter 5, Part 2, §8§ 17-5- 2014, ch. 858, 8§ 3-6; repealed by Acts 2019, ch. 
201 — 17-5-208, (Acts 1979, ch. 356, § 4, 5, 496, § 1, effective July 1, 2019), concerned 
7-10; T.C.A., § 17-804; T.C.A., § 17-805; T.C.A., creation and organization of the board of judi- 
§ 17-807; T.C.A., § 17-808; T.C.A., § 17-809; cial conduct. 


PART 3 
JURISDICTION AND PROCEEDINGS 


17-5-301. Powers of board — Disciplinary counsel. 


(a) The board is given broad powers to investigate, hear, and determine 
charges sufficient to warrant sanctions or removal, and to carry out its duties 
in all other matters as set forth in this chapter. 

(b) The board is specifically authorized to administer oaths and affirma- 
tions, to issue process to compel the attendance of witnesses and the produc- 
tion of evidence, to conduct hearings, and to use, exercise, and enjoy any of the 
powers normally exercised by courts of record in this state. The Tennessee 
Rules of Civil Procedure are applicable, and the Tennessee Rules of Evidence 
govern the presentation of proof. The board shall conduct discovery and review 
the materials collected in camera; provided, that only materials relevant to the 
investigation shall be made public. 

(c) No action of the board is valid unless concurred in by a majority of the 
members voting upon the action. 

(d) The attorney serving as disciplinary counsel for the board immediately 
preceding July 1, 2019 shall relinquish the position and a new disciplinary 
counsel is to be appointed by the board. The disciplinary counsel shall serve at 
the pleasure of the board and may be removed by the board. The disciplinary 
counsel shall report to the board upon appointment. The disciplinary counsel 
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may employ additional attorneys or staff for administrative support, subject to 
the approval of the board. Compensation for the disciplinary counsel and 
additional personnel is fixed by the board. This section shall not be construed 
to preclude disciplinary counsel employed by the board of professional respon- 
sibility from acting as disciplinary counsel and the staff and physical resources 
of the board of professional responsibility from being utilized, with the 
approval of the court, to assist in the performance of the disciplinary counsel’s 
functions effectively and without delay. The board shall compensate the board 
of professional responsibility for the use of any such staff and physical 
resources. 
(e) The disciplinary counsel has the authority and duty to: 

(1) Receive and screen complaints, refer complaints to other agencies 
when appropriate, conduct preliminary investigations, make recommenda- 
tions to the investigative panel of the board and, upon authorization, 
conduct full investigations, notify complainants about the status and dispo- 
sition of their complaints, make recommendations to the investigative panel 
on the disposition of complaints after full investigation, file formal charges 
subject to approval of the investigative panel when directed to do so by the 
investigative panel, and prosecute formal charges; 

(2) Maintain permanent records of the operations of the disciplinary 
counsel’s office, including receipt of complaints, screening, investigation, and 
filing of formal charges in judicial discipline and incapacity matters; 

(3) Draft decisions, orders, reports, and other documents on behalf of the 
hearing and investigative panels if directed by the board; 

(4) Compile statistics to aid in the administration of the system, includ- 
ing, but not limited to, a log of all complaints received, investigative files, 
and statistical summaries of docket processing and case dispositions, con- 
sistent with § 17-5-202; 

(5) Seek investigative assistance from the Tennessee bureau of investiga- 
tion, or from any district attorney general and, in appropriate cases, employ 
private investigators or experts, as necessary, to investigate and process 
matters before the board. Such action may only be taken in concurrence with 
the applicable investigative panel; and 

(6) Perform other duties at the direction of a majority of the board. 
(f)(1) The board has the power to impose any, or any combination, of the 
following: 

(A) Suspension without impairment of compensation for such period as 
the board determines; 

(B) Imposition of limitations and conditions on the performance of 
judicial duties, including the issuance of a cease and desist order; 

(C) Private reprimand by the investigative panel. A private reprimand, 
whether imposed by the board or by an investigative panel, may be used 
in subsequent proceedings as evidence of prior misconduct solely upon the 
issue of the sanctions to be imposed; 

(D) Entry into a deferred discipline agreement; 

(EK) Public reprimand; and 

(F) Entry of judgment recommending removal of the judge from office. 
(2) Disciplinary counsel fees and costs related to the hearing by a hearing 
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panel shall not be taxed against the judge unless the sanction imposed 

requests the judge’s removal from office. 

(g) For purposes of this part, the following definitions apply: 

(1) “Deferred discipline agreement” means a response to misconduct that 
is minor and can be addressed through treatment, training, or a rehabilita- 
tion program under which the judge agrees with the recommendation of the 
investigative panel of the board to undergo evaluation or treatment, or both; 
participate in educational programs; or take any other corrective action. Any 
other disciplinary sanction arising from the same conduct is suspended 
during the term of a deferred discipline agreement, and no further sanction 
may be imposed upon the successful completion of the deferred disciplinary 
agreement by the judge. The disciplinary counsel may proceed with other 
appropriate action upon a judge’s failure to comply with the disciplinary 
agreement; 

(2) “Private reprimand” means a form of nonpublic discipline imposed by 
a letter that details the finding of minor judicial misconduct and enumerates 
the reasons that such conduct is improper or brings discredit upon the 
judiciary or the administration of justice; and 

(3) “Public reprimand” means a private reprimand that is released to the 
public. 

(h) A sanction imposed by the board does not violate the prohibition of 
Constitution of Tennessee, Article VI, § 7. 

(i) The board or the investigatory panel shall consider the following criteria 
in determining the sanction or combination of sanctions appropriate for the 
level of culpability involved in the judge’s misconduct: 

(1) Whether the misconduct is an isolated instance or evidences a pattern 
of conduct; 

(2) The nature, extent, and frequency of occurrence of the acts of 
misconduct; 

(3) Whether the misconduct occurred in or out of the courtroom; 

(4) Whether the misconduct occurred while the judge was acting in an 
official capacity; 

(5) Whether the judge has acknowledged or recognized the occurrence, 
nature, and impropriety of the acts; 

(6) Whether the judge has made an effort to change or modify the conduct; 

(7) The level of sanction, if any, previously rendered against other judges 
for the same conduct; 

(8) Whether there have been prior complaints about the judge, except 
where prior complaints have been found to be frivolous, unfounded, or 
without jurisdiction pursuant to § 17-5-304; 

(9) The effect of the misconduct upon the integrity of, and respect for, the 
judiciary; 

(10) The extent to which the judge exploited the judicial position for 
personal gain or satisfaction; and 

(11) The sanction or sanctions imposed against other judges for the same 
or similar misconduct under the same or similar circumstances. 

(j)(1) The board may consider the following offenses in determining the 

sanction or combination of sanctions appropriate for the level of culpability 
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involved in the judge’s conduct: 

(A) Willful misconduct relating to the official duties of the office; 

(B) Willful or persistent failure to perform the duties of the office; 

(C) Aviolation of the code of judicial conduct as set out in Rule 10 of the 
Rules of the Tennessee Supreme Court; 

(D) A violation of the Tennessee Rules of Professional Conduct as set 
out in Rule 8 of the Rules of the Tennessee Supreme Court, as is applicable 
to judges; 

(E) A persistent pattern of intemperate, irresponsible, or injudicious 
conduct; 

(F) A persistent pattern of discourtesy to litigants, witnesses, jurors, 
court personnel, or lawyers; 

(G) A persistent pattern of delay in disposing of pending litigation; and 

(H) Any other conduct calculated to bring the judiciary into public 
disrepute or to adversely affect the administration of justice. 

(2) The legal analysis, findings of fact, and conclusions of law of a written 
opinion or order by a judge are not grounds for sanction under this 
subsection (j); provided, that the personal views of a judge contained within 
a written opinion or order by a judge are not protected by this subdivision 


(j)(2). 


History. 
Acts 2019, ch. 496, § 1. 


Compiler’s Notes. 

Former Title 17, Chapter 5, Part 3, §§ 17-5- 
301 — 17-5-314, (Acts 1979, ch. 356, § 11-15, 
17-24: T.C.A.,. 8 01F-81le TGA... §: 17-812: 
T.GAL SLT B18. CAL arte 1401 Oaas 
§ 17-815; T.C.A., § 17-817; T.C.A., § 17-818; 
T.C.A., '§ (17-819; T.C.A.; ~§ 17-820; T.C.A., 
§ 17-821: TGA ws, Ai-822: 7 NC Aw 81 7-823- 
T.C.A., § 17-824; Acts 1983, ch. 17, § 2; Acts 
1984, ch. 625, § 1-3; Acts 1993, ch. 66, § 40; 
1995, ch. 208, § 8-16; 2002, ch. 564, §§ 4-17; 
Acts, 2003;.ch, 112.08 15-2012 ech#619 "8.224: 
2018, ch. 236, § 41; repealed by Acts 2019, ch. 


496, § 1, effective July 1, 2019), concerned 
jurisdiction and proceedings of the board of 
judicial conduct. 


Rule Reference. 

This section is referred to in Rule 4, § 1 and 
Rule 7, § 2 of the Rules of Practice and Proce- 
dure of the Judicial Board of Conduct. 


Attorney General Opinions. 

Civil causes of action against state trial 
judges, OAG 99-001, 1999 Tenn. AG LEXIS 13 
(1/19/99) (decided under former T.C.A. § 17-5- 
301). j 

Impairment of judicial compensation. OAG 
10-112, 2010 Tenn. AG LEXIS 118 (11/8/10) 
(decided under former T.C.A. § 17-5-301). 


NOTES TO DECISIONS 


Analysis 


. Discipline Proper. 
. Initiation of Investigation. 
. Notice. 


me WN 


. Discipline Proper. 

Upon de novo review under T.C.A. § 17-5- 
310(b)(1), the Court of the Judiciary acted prop- 
erly in considering the factors under former 
T.C.A. § 17-5-301(i) in deciding that the appro- 
priate sanctions to be imposed on a judge in- 
cluded a 90-day suspension without impair- 
ment of compensation, a requirement to decide 
all future cases within 30 calendar days of the 
hearing, and the completion of judicial ethics 
training. In re Bell, 344 S.W.3d 304, 2011 Tenn. 


LEXIS 577 (Tenn. June 10, 2011) (decided un- 
der former T.C.A. § 17-5-301). 


2. Initiation of Investigation. 

Former T.C.A. § 17-5-304 authorized the 
court to begin an investigation or a formal 
hearing upon either the sworn complaint of a 
party or upon knowledge of misconduct of 
judges that came to the attention of the court by 
any means of reliable information. In re Mur- 
phy, 726 S.W.2d 509, 1987 Tenn. LEXIS 858 
(Tenn. 1987) (decided under former T.C.A. § 17- 
5-304). 


3. Notice. 
Pursuant to former T.C.A. § 17-5- 
304(c)(1)(A), a judge who was the subject of a 
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disciplinary proceeding received sufficient no- 
tice of the charges against him where the notice 
identified the factual allegations under investi- 
gation, cited the canons that were allegedly 
violated, and stated that the investigation 
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could be expanded if appropriate. In re Bell, 
344 S.W.3d 304, 2011 Tenn. LEXIS 577 (Tenn. 
June 10, 2011) (decided under former T.C.A. 
§ 17-5-304). 


17-5-302. Investigation and action if reason to believe judge is dis- 


abled. 


(a) The board is authorized, on its own motion, or pursuant to the complaint 


of a person having reason to believe a judge is disabled, to investigate and take 
appropriate action, including recommendation of removal from office, in any 
case wherein an active judge is suffering from any disability, physical or 
mental, that is or is likely to become permanent and that would substantially 
interfere with the prompt, orderly, and efficient performance of the judge’s 
duties. 

(b) All complaints made under this section are confidential and privileged. 

(c) If the board recommends removal from office under this section, the 
agerieved judge may appeal to the supreme court as provided in § 17-5-309. 


History. 
Acts 2019, ch. 496, § 1. 


Compiler’s Notes. 

Former Title 17, Chapter 5, Part 3, §§ 17-5- 
301 — 17-5-314, (Acts 1979, ch. 356, § 11-15, 
17-24; T.C.A., § 17-811; T.C.A., § 17-812; 
Ee A. 8 1/-6135.TOCA, 8 17-814: TGA. 
§ 17-815; T.C.A., § 17-817; T.C.A., § 17-818; 
T.C.A., § 17-819; T.C.A., § 17-820; T.C.A., 
§ 17-821; T.C.A. § 17-822; T.C.A., § 17-828; 
T.C.A., § 17-824; Acts 1983, ch. 17, § 2; Acts 
1984, ch. 625, § 1-8; Acts 1993, ch. 66, § 40; 
1995, ch. 208, § 8-16; 2002, ch. 564, §§ 4-17; 
Acts 2008, ch. 112, § 1; 2012, ch. 819, § 2, 4; 
2013, ch. 236, § 41; repealed by Acts 2019, ch. 
496, § 1, effective July 1, 2019), concerned 


jurisdiction and proceedings of the board of 
judicial conduct. 


Law Reviews. 

Ethical Obligations of Judges (Joe G. Riley), 
23 Mem. St. U.L. Rev. 507 (1993). 

Ethical Requirements for Judicial Candi- 
dates (Joe G. Riley), 26 No. 3, Tenn. B.J. 12 
(1990). 


Attorney General Opinions. 

Civil causes of action against state trial 
judges, OAG 99-001, 1999 Tenn. AG LEXIS 13 
(1/19/99) (decided under former T.C.A. § 17-5- 
302). 


Cross-References. 
Confidentiality of public records, § 10-7-504. 


17-5-303. Investigations of complaints by disciplinary counsel — Rec- 
ommendation by disciplinary counsel — Action by inves- 
tigative panel. 


(a) The disciplinary counsel shall evaluate all information coming to the 
disciplinary counsel’s attention by complaint, upon the request of any member 
of the board, or from any other credible source that alleges judicial misconduct 
or incapacity within fourteen (14) days of the date of a written complaint being 
filed, a request being submitted, or the receipt of information from a credible 
source alleging judicial misconduct or incapacity. 

(b) In instances in which a complaint is filed, the complaint must be 
submitted in writing, must contain the name of the complainant, must be 
signed by the complainant, and must allege specific facts directly relating to 
the alleged misconduct or incapacity of the judge in question. The disciplinary 
counsel shall review all complaints and if, in the judgment of the disciplinary 
counsel, the complaint establishes probable cause that the conduct complained 
of occurred and violates § 17-5-301(j), the disciplinary counsel shall conduct a 
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preliminary investigation, subject to review by the investigative panel pursu- 
ant to subdivision (c)(3). The preliminary investigation must be completed 
within sixty (60) days of the receipt of the complaint, unless the chair 
authorizes additional time for the completion of the investigation. If the 
disciplinary counsel believes the complaint fails to establish probable cause 
that either the conduct occurred or the conduct constituted a violation of 
§ 17-5-301G), the disciplinary counsel shall recommend dismissal of the 
complaint or, if appropriate, refer the matter to another agency. The recom- 
mendation for dismissal is subject to review by the investigative panel 
pursuant to subdivision (c)(3). 
(c)(1) The disciplinary counsel may conduct interviews and examine evi- 
dence to determine whether the specific facts alleged are true and, if so, 
whether the facts establish probable cause that a violation of § 17-5-301G) 
has occurred; however, the disciplinary counsel shall not issue a subpoena to 
obtain testimony or evidence until the investigative panel authorizes a full 
investigation pursuant to subdivision (c)(3). 

(2) If the disciplinary counsel believes there is evidence supporting the 
allegations against a judge, the disciplinary counsel shall recommend to the 
investigative panel assigned to the case that the panel authorize a full 
investigation. The disciplinary counsel may also recommend a full investi- 
gation when the disciplinary counsel believes there is evidence that would 
establish probable cause that a violation of § 17-5-301() has occurred and 
such evidence could be obtained by subpoena or further investigation. In all 
other cases, the disciplinary counsel must recommend that the matter be 
dismissed. The disciplinary counsel shall make the recommendation to the 
investigative panel within fourteen (14) days of the disciplinary counsel’s 
completion of the preliminary investigation. 

(3) The investigative panel shall review the disciplinary counsel’s recom- 
mendations and either dismiss the complaint or authorize a full investiga- 
tion within fourteen (14) days of receipt of the disciplinary counsel’s 
recommendation. The disciplinary counsel has no authority to dismiss a 
complaint without the review of and approval by the investigative panel. 
(d)(1) Within fourteen (14) days after the investigative panel authorizes a 
full investigation, the disciplinary counsel shall give the following notice to 
the judge by certified mail: 

(A) A specific statement of the allegations being investigated and the 
canons or rules allegedly violated, with the provision that the investiga- 
tion can be expanded, if appropriate; 

(B) The judge’s duty to respond; 

(C) The judge’s opportunity to meet with the disciplinary counsel; and 

(D) The name of the complainant, unless the investigative panel 
determines that there is good cause to withhold such information. 

(2) The investigative panel may defer the giving of notice; however, notice 
must be given pursuant to this section before making a determination other 
than dismissal of the complaint. 

(3) The disciplinary counsel shall request the judge to file a written 
response within fourteen (14) days after service of the notice. 

(e)(1) The disciplinary counsel shall complete its investigation within thirty- 
five (35) days of being authorized by the investigative panel. The disciplinary 
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counsel shall notify the investigative panel of disciplinary counsel’s recom- 
mendation within seven (7) days of completion of the disciplinary counsel’s 
investigation. The disciplinary counsel may recommend to the investigative 
panel any, or any combination, of the following: 

(A) Dismissal; 

(B) Private reprimand, deferred discipline agreement, public repri- 

mand, or any other sanction authorized under § 17-5-301(f)(1); 

(C) The filing of formal charges; 

(D) Referral to an appropriate agency; or 

(EK) A stay of the thirty-five-day period for completing the investigation 

as prescribed in this subdivision (e)(1). 

(2) The investigative panel shall act on the disciplinary counsel’s recom- 
mendation within ten (10) days of its receipt. The investigative panel may 
adopt, reject, or modify the recommendation of the disciplinary counsel. If 
the investigative panel finds a violation for which the imposition of a 
sanction is not warranted, it may dismiss the complaint. If the investigative 
panel finds that there is reasonable cause to believe the judge committed a 
judicial offense: 

(A) It may direct the disciplinary counsel to file formal charges; 


(B)G) It may propose any, or any combination, of the following to the 


judge: 
(a) Private reprimand; 


(b) Deferred discipline agreement; 


(c) Public reprimand; or 


(dq) Any other sanction authorized under § 17-5-301(f)(1); and 

(ii) If the judge consents, the investigative panel shall impose the 
sanction or implement the deferred sanction agreement; or 

(C) If the judge does not consent to the proposed sanction or the 

deferred discipline agreement, the investigative panel may direct the 

disciplinary counsel to either file formal charges or dismiss the complaint. 

(f) If the investigative panel finds there is reasonable cause to believe the 

judge committed a judicial offense, and the investigative panel directs the 

disciplinary counsel to file a formal charge, then upon the filing of the formal 

charge, all records, actions, and proceedings of the board shall be subject to 

§ 10-7-503 and title 8, chapter 44, except that the board may deliberate in 


private. 


(g) Upon the filing of an indictment, presentment, or information charging 
a judge with a felony under the law of any state or under federal law, the board 
may immediately place the judge on interim suspension. 


History. 
Acts 2019, ch. 496, § 1. 


Compiler’s Notes. 

Former Title 17, Chapter 5, Part 3, §§ 17-5- 
301 — 17-5-314, (Acts 1979, ch. 356, § 11-15, 
17-24; T.C.A., § 17-811; T.C.A., § 17-812; 
T.C.A., § 17-813; -T.C.A., § 17-814; T.C.A., 
§ 17-815; T.C.A., § 17-817; T.C.A., § 17-818; 
T.C.A., § 17-819; T.C.A., § 17-820; T.C.A., 
§ 17-821; T.C.A. § 17-822; T.C.A., § 17-823; 


T.C.A., § 17-824; Acts 1983, ch. 17, § 2; Acts 
1984, ch. 625, § 1-3; Acts 19938, ch. 66, § 40; 
1995, ch. 208, § 8-16; 2002, ch. 564, §§ 4-17; 
Acts 2003, ch. 112, § 1; 2012, ch. 819, § 2, 4; 
2013, ch. 236, § 41; repealed by Acts 2019, ch. 
496, § 1, effective July 1, 2019), concerned 
jurisdiction and proceedings of the board of 
judicial conduct. 


Cross-References. 
Investigative panels, Tennessee Rules of 


17-5-304 JUDGES AND CHANCELLORS 386 


Practice and Procedure of the Judicial Board of 
Conduct, Rule 6. 


NOTES TO DECISIONS 


1. Duty to Respond to Complaint. 
Judge’s delay in responding to proceedings 
against the judge initiated in the court of the 


and warranted public reprimand. In re Brown, 
879 S.W.2d 801, 1994 Tenn. LEXIS 170 (Tenn. 
1994) (decided under former T.C.A. § 17-5-305).. 


judiciary violated the code of judicial conduct 


17-5-304. Investigation and dismissal of groundless complaint. 


If it is determined that the charges against a judge are frivolous or 
unfounded, or beyond the permissible scope of the board’s inquiry, the matter 
will be closed and all documents, records, and papers pertaining to the charges 
must be destroyed and the board’s docket must recite the investigation and 


dismissal of a groundless complaint. 


History. 
Acts 2019, ch. 496, § 1. 


Compiler’s Notes. 

Former Title 17, Chapter 5, Part 3, §§ 17-5- 
301 — 17-5-314, (Acts 1979, ch. 356, § 11-15, 
LT224¢. T.GAL So17-S1i CAL Sol i-oL2: 
T.C.A., $0 27-813;) "DG Ag § 17-8142 TCA 
§ 17-815; T.C.A., § 17-817; T.C.A., § 17-818; 
TCAs. Sob TBI9 PCA oS aL F-B 20) CA 


§ 17-821; T.C.A. § 17-822; T.C.A., § 17-823; 
T.C.A., § 17-824; Acts 1983, ch. 17, § 2; Acts 
1984, ch. 625, § 1-3; Acts 1993, ch. 66, § 40; 
1995, ch. 208, § 8-16; 2002, ch. 564, §§ 4-17; 
Acts 2003, ch. 112, § 1; 2012, ch. 819, § 2, 4; 
2013, ch. 236, § 41; repealed by Acts 2019, ch. 
496, § 1, effective July 1, 2019), concerned 
jurisdiction and proceedings of the board of 
judicial conduct. 


17-5-305. Immunity of members of board, disciplinary counsel, and 


their staff. 


Members of the board, the disciplinary counsel, and their staff are immune 
from civil suit for all conduct in the course of their official duties, except in 
cases of gross negligence or willful misconduct. 


History. 
Acts 2019, ch. 496, § 1. 


Compiler’s Notes. 

Former Title 17, Chapter 5, Part 3, §§ 17-5- 
301 — 17-5-314, (Acts 1979, ch. 356, § 11-15, 
17-24; T.C.A., § 17-811; T.C.A., § 17-812; 
T.C.A., § 17-813; T.C.A., § 17-814; T.C.A., 
§ 17-815; T.C.A., § 17-817; T.C.A., § 17-818; 
T.C.A., § 17-819; T.C.A., § 17-820; T.C.A., 


§ 17-821; T.C.A. § 17-822; T.C.A., § 17-823; 
T.C.A., § 17-824; Acts 1983, ch. 17, § 2; Acts 
1984, ch. 625, § 1-3; Acts 1993, ch. 66, § 40; 
1995, ch. 208, § 8-16; 2002, ch. 564, §§ 4-17; 
Acts 2008, ch. 112, § 1; 2012, ch. 819, § 2, 4; 
2013, ch. 236, § 41; repealed by Acts 2019, ch. 
496, § 1, effective July 1, 2019), concerned 
jurisdiction and proceedings of the board of 
judicial conduct. 


17-5-306. Formal charges — Answer — Failure to appear — Stated 


sanction. 


(a) When, in the preliminary judgment of the investigative panel, there is 


probable cause to believe the judge under investigation is guilty of one (1) or 
more of the offenses under § 17-5-301(), or is suffering from a disability as set 
forth in § 17-5-302, it is the duty of disciplinary counsel to give the judge under 
investigation written notice of the details of the formal charges. 

(b) The formal charges must give fair and adequate notice of the nature of 
the alleged misconduct or incapacity. The disciplinary counsel shall file the 


387 BOARD OF JUDICIAL CONDUCT 17-5-307 
formal charges with the board. The disciplinary counsel shall cause a copy of 
the formal charges to be served on the judge or the judge’s counsel by certified 
mail and shall file proof of service with the board. 

(c) The judge has fourteen (14) days from the date of receipt of written notice 
of the formal charge to file an answer with the board and serve a copy on the 
disciplinary counsel. 

(d) A judge who raises a defense based on a mental or physical condition 
waives any medical privilege. 

(e) Ifthe judge fails to answer the formal charges, then the failure to answer 
constitutes an admission of the factual allegations. 

(f) If the judge fails to appear when specifically ordered to do so by the 
hearing panel or the board, the judge is deemed to have admitted the factual 
allegations that were to be the subject of the appearance and to have conceded 
the merits of any motion or recommendation to be considered at the appear- 
ance. Absent good cause, the hearing panel or board shall not continue or delay 
proceedings because of the judge’s failure to appear. 

(g)(1) The judge may agree with the disciplinary counsel that the judge shall 

admit to any or all of the formal charges in exchange for a stated sanction at 

any time after the filing of formal charges and before final disposition. The 
agreement must be submitted to the hearing panel assigned to the case, 
which shall either: 

(A) Reject the agreement; or 

(B) Approve the agreement and enter the order to sanction the judge. 

(2) If the stated sanction is rejected by the hearing panel, the agreement 
must be withdrawn and cannot be used against the judge in any proceedings. 

(3) A judge who consents to a stated sanction shall sign an affidavit 
stating that: 

(A) The judge consents to the sanction; 

(B) The consent is freely and voluntarily rendered; 

(C) There is a pending proceeding involving allegations of misconduct, 
which must be specifically set forth in the affidavit; and 

(D) The facts set forth in the affidavit are true. 

(4) The affidavit must be filed with the board upon its approval by the 
hearing panel. The affidavit remains confidential until it is filed with the 
board. The final order of sanction must be based on the formal charges and 
the conditional admission. 


History. 
Acts 2019, ch. 496, § 1. 


Compiler’s Notes. 

Former Title 17, Chapter 5, Part 3, §§ 17-5- 
301 — 17-5-314, (Acts 1979, ch. 356, § 11-15, 
Pr-O e LALA Ss bh-Olle LOA &. LiSl2: 
T.C.A., § 17-813; T.C.A., § 17-814; T.C.A., 
§ 17-815; T.C.A., § 17-817; T.C.A., § 17-818; 
T.C.A., § 17-819; T.C.A., § 17-820; T.C.A., 


§ 17-821; T.C.A. § 17-822; T.C.A., § 17-828; 
T.C.A., § 17-824; Acts 1983, ch. 17, § 2; Acts 
1984, ch. 625, § 1-38; Acts 1993, ch. 66, § 40; 
1995, ch. 208, § 8-16; 2002, ch. 564, §§ 4-17; 
Acts 2003, ch. 112, § 1; 2012, ch. 819, § 2, 4; 
2013, ch. 236, § 41; repealed by Acts 2019, ch. 
496, § 1, effective July 1, 2019), concerned 
jurisdiction and proceedings of the board of 
judicial conduct. 


17-5-307. Hearing — Quorum — Clear and convincing evidence. 


(a) The matter must be set for hearing within thirty (30) days from the date 
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the answer is filed. The hearing is a full evidentiary hearing at which the judge 
is entitled to due process, including the right to be represented by counsel, the 
right of compulsory process to secure the attendance of witnesses, the right of 
confrontation and of cross-examination of witnesses, and the right to a speedy 
and public trial. Upon demand of the judge, or upon a finding by the board that 
the public interest would be served, the trial must be conducted in the county 
of the judge’s residence. A complete transcript of the trial must be prepared by 
a court reporter. 

(b) The hearing panel shall conduct the hearing. Members of the investiga- 
tive panel for the particular cause shall not participate in the hearing or the 
deliberations of the cause. 

(c) A majority of the hearing panel constitutes a quorum, and a quorum of 
the hearing panel is required to hold a hearing. The hearing panel shall decide 
a matter only upon the concurrence of a majority of all members of the panel 
hearing the matter. The decision of the hearing panel is the decision of the 
board. 

(d) Charges of misconduct must be established by clear and convincing 
evidence. 


History. 
Acts 2019, ch. 496, § 1. 


Compiler’s Notes. 

Former Title 17, Chapter 5, Part 3, §§ 17-5- 
301 — 17-5-314, (Acts 1979, ch. 356, § 11-15, 
1/-24. (TC ALS bret TO BS Vis LZ: 
T.C.A., -§ 17-813; T.C.A., § 17-814; T.C.A., 
§ 17-815; T.C.A., § 17-817; T.C.A., § 17-818; 
T.C.A., § 17-819; T.C.A., § 17-820; T.C.A., 
§ 17-821; T.C.A. § 17-822; T.C.A., § 17-823; 
T.C.A., § 17-824; Acts 1983, ch. 17, § 2; Acts 


1984, ch. 625, § 1-3; Acts 1993, ch. 66, § 40; 
1995, ch. 208, § 8-16; 2002, ch. 564, §§ 4-17; 
Acts 2003,:ch, 112, §..1;)2012) chii.819..$y2.)4° 
20138, ch. 236, § 41; repealed by Acts 2019, ch. 
496, § 1, effective July 1, 2019), concerned 
jurisdiction and proceedings of the board of 
judicial conduct. 


Cross-References. 

Hearing panel, Tennessee Rules of Practice 
and Procedure of the Board of Judicial Conduct, 
Rute 7s) 1 


NOTES TO DECISIONS 


1. Delay. 
Pursuant to review under former 1.C.A. 
§ 17-5-308(d), there was clear and convincing 


months constituted a violation of Tenn. Sup. Ct. 
R. 10, Canon 3(B)(8); no pattern of delay was 
required to find a violation thereof. In re Bell, 


evidence to support the finding by the court of 
the judiciary that a judge’s failure to rule on a 
motion in a personal injury action for nine 


344 $.W.3d 304, 2011 Tenn. LEXIS 577 (Tenn. 
June 10, 2011). 


17-5-308. Dismissal of charges or imposition of sanctions — Findings 
and judgment — Moot removal recommendation. 


(a) The board, acting through the hearing panel, may dismiss the charges or 
impose any sanction authorized in § 17-5-301(f)(1) at the conclusion of the 
hearing. 

(b) The board shall issue a formal finding of fact and opinion within thirty 
(30) days of the conclusion of the hearing regardless of the sanction imposed. 
The hearing panel may make a written request to the chair of the board for an 
extension of time within which to file its findings and judgment. If the hearing 
panel does not submit its findings and judgment within thirty (30) days, the 
disciplinary counsel shall report the failure to submit such findings and 
judgment to the board, which may take any action it deems necessary to secure 


389 BOARD OF JUDICIAL CONDUCT 17-5-309 
the submission of the information. The failure of the hearing panel to meet the 
deadline is not grounds for dismissal of the formal charges. 

(c) Ifthe board recommends the removal of a judge from office and by reason 
of resignation, death, or retirement, the board determines that its recommen- 
dation is moot, its formal opinion shall so state. For purposes of this subsection 
(c), the board’s removal recommendation shall be considered moot only if the 


board determines there is no further punitive action the general assembly 


could take against the judge. 


History. 
Acts 2019, ch. 496, § 1. 


Compiler’s Notes. 

Former Title 17, Chapter 5, Part 3, §§ 17-5- 
301 — 17-5-314, (Acts 1979, ch. 356, § 11-15, 
17-24; T.C.A., § 17-811; T.C.A., § 17-812; 
T.C.A., § 17-818; T.C.A., § 17-814; T.C.A,, 
§ 17-815; T.C.A., § 17-817; T.C.A., § 17-818; 
T.C.A., § 17-819; T.C.A., § 17-820; T.C.A., 


§ 17-821; T.C.A. § 17-822; T.C.A., § 17-828; 
T.C.A., § 17-824; Acts 1983, ch. 17, § 2; Acts 
1984, ch. 625, § 1-3; Acts 1998, ch. 66, § 40; 
1995, ch. 208, § 8-16; 2002, ch. 564, §§ 4-17; 
Acts: 20038 ch 192.15 2012) ch. 819, $: 2,4: 
2013, ch. 236, § 41; repealed by Acts 2019, ch. 
496, § 1, effective July 1, 2019), concerned 
jurisdiction and proceedings of the board of 
judicial conduct. 


17-5-309. Appeal by aggrieved judge. 


(a) The aggrieved judge may appeal to the supreme court, as a matter of 
right, within fourteen (14) days from the date of entry of the judgment of the 
board. The record on appeal must conform to the requirements of Rule 24 of the 
Tennessee Rules of Appellate Procedure. 

(b)(1) The review in the supreme court is de novo on the record made before 

the board. There is no presumption of correctness of the judgment or the 


findings of the board. 


(2) The supreme court shall convene within seven (7) days after all briefs 
are filed to hear oral arguments and shall file a written opinion within 


fourteen (14) days thereafter. 


History. 
Acts 2019, ch. 496, § 1. 


Compiler’s Notes. 

Former Title 17, Chapter 5, Part 3, §§ 17-5- 
301 — 17-5-314, (Acts 1979, ch. 356, § 11-15, 
17-24; | 'T.C.A., - §° 17-811; T.C.A.; .§ 17-812; 
T.C.A., § 17-818; T.C.A., § 17-814; T.C.A., 
§ 17-815; T.C.A., § 17-817; T.C.A., § 17-818; 
T.C.A., § 17-819; T.C.A., § 17-820;° T.C.A., 
§ 17-821; T.C.A. § 17-822; T.C.A., § 17-823; 
T.C.A., § 17-824; Acts 1983, ch. 17, § 2; Acts 
1984, ch. 625, § 1-3; Acts 1993, ch. 66, § 40; 


1995, ch. 208, § 8-16; 2002, ch. 564, §§ 4-17; 
Acts 2003, ch. 112, § 1; 2012, ch. 819, § 2, 4; 
2013, ch. 236, § 41; repealed by Acts 2019, ch. 
496, § 1, effective July 1, 2019), concerned 
jurisdiction and proceedings of the board of 
judicial conduct. 


Cross-References. 
Impeachment of judges or chancellors, title 8, 
ch. 46. 


Law Reviews. 
Ethical Obligations of Judges (Joe G. Riley), 
23 Mem. St. U.L. Rev. 507 (1993). 


NOTES TO DECISIONS 


Analysis 


. Constitutionality. 

. Recusal of Judges. 

. Effect of Appeal of Criminal Convictions. 
. Discipline Proper. 


= PWN Re 


. Constitutionality. 
The general assembly did not violate the 


separation of powers clause of the state consti- 
tution in creating the court of the judiciary, 
authorizing it to recommend the removal of 
judges and in providing for an appellate review 
of any such recommendation. In re Murphy, 726 
S.W.2d 509, 1987 Tenn. LEXIS 858 (Tenn. 1987) 
(decided under former T.C.A. § 17-5-309). 


17-5-310 


2. Recusal of Judges. 

The order of the Supreme Court suspending 
the license to practice of a general sessions 
court judge does not disqualify the judges of the 
court from hearing a recommendation for re- 
moval of the judge from office under former 
Tenn. Code Ann. § 17-5-310. In re Murphy, 726 
S.W.2d 509, 1987 Tenn. LEXIS 858 (Tenn. 1987) 
(decided under former T.C.A. § 17-5-309). 


3. Effect of Appeal of Criminal Convic- 
tions. 

It was not necessary that proceedings for 
removal be held in abeyance until an appeal of 
criminal conviction in the federal courts was 
exhausted. In re Murphy, 726 S.W.2d 509, 1987 
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Tenn. LEXIS 858 (Tenn. 1987) (decided under 
former T.C.A. § 17-5-309). 


4. Discipline Proper. 

Upon de novo review under former T.C.A. 
§ 17-5-310(b)(1), the Court of the Judiciary 
acted properly in considering the factors under 
former T.C.A. § 17-5-301(i) in deciding that the 
appropriate sanctions to be imposed on a judge’ 
included a 90-day suspension without impair- 
ment of compensation, a requirement to decide 
all future cases within 30 calendar days of the 
hearing, and the completion of judicial ethics 
training. In re Bell, 344 S.W.3d 304, 2011 Tenn. 
LEXIS 577 (Tenn. June 10, 2011) (decided un- 
der former T.C.A. § 17-5-309). 


17-5-310. Action of board affirmed — Transmittal of recommendation 
of removal to general assembly. 


(a) If the supreme court affirms the action of the board as provided in 


§ 17-5-308, the judgment of the supreme court is final. If the supreme court 
affirms the action of the board in recommending removal of the judge in 
accordance with § 17-5-302 or §§ 17-5-308 and 17-5-301(f)(1)(F), the recom- 
mendation for removal must be transmitted to the general assembly for a final 
determination. However, if the supreme court affirms the board’s action 
recommending the removal of a judge and its determination that the recom- 
mendation is moot as provided in § 17-5-308(c), the matter may not be 
transmitted to the general assembly for a final determination but is final upon 
the supreme court’s action. 

(b) The clerk of the supreme court shall send written notice of the supreme 
court’s action to affirm the recommendation for removal to the speaker of the 
senate and speaker of the house of representatives. The clerk of the supreme 
court shall certify the entire record, including the briefs filed in the supreme 
court and the opinion of that court, to the speaker of the senate and the 
speaker of the house of representatives within five (5) days of the clerk’s receipt 
of such record. 

(c) The procedure for the removal of a judge provided in accordance with this 
chapter must not be construed as limiting or altering the power of impeach- 
ment, as provided in the Constitution of Tennessee, Article V or the power of 
removal as provided in the Constitution of Tennessee, Article VI, § 6. 


History. 
Acts 2019, ch. 496, § 1. 


Compiler’s Notes. 

Former Title 17, Chapter 5, Part 3, §§ 17-5- 
301 — 17-5-314, (Acts 1979, ch. 356, § 11-15, 
17-24;, .T.C.A,;. 9§ 17-811; .T.C.A., ..§ 17-812; 
T.C.A., § 17-8138; T.C.A., § 17-814; T.C.A., 
§ 17-815; T.C.A., § 17-817; T.C.A., § 17-818; 
T.C.A,,. §. 17-819; T.C.A., § 17-820; T.C.A., 


§ 17-821; T.C.A. § 17-822; T.C.A., § 17-823; 
T.C.A., § 17-824; Acts 1983, ch. 17, § 2; Acts 
1984, ch. 625, § 1-3; Acts 1993, ch. 66, § 40; 
1995, ch. 208, § 8-16; 2002, ch. 564, §§ 4-17; 
Acts 2003, ch. 112,81; 2012. ch. 819: $1.2. 43 
2018, ch. 236, § 41; repealed by Acts 2019, ch. 
496, § 1, effective July 1, 2019), concerned 
jurisdiction and proceedings of the board of 
judicial conduct. 


17-5-311. Conflict between timeframes. 


If a conflict arises between the timeframe provided for in this chapter and 
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the timeframe set out in the rules of practice and procedure, the rules of 


practice and procedure shall control. 


History. 
Acts 2019, ch. 496, § 1. 


Compiler’s Notes. 

Former Title 17, Chapter 5, Part 3, §§ 17-5- 
301 — 17-5-314, (Acts 1979, ch. 356, § 11-15, 
ere: 1.0.4, § 17-311? TCA, §$ 17-812; 
wC.A., § 17-813; “TCA, §$ 17-814 TIC.A,, 
§ 17-815; T.C.A., § 17-817; T.C.A., § 17-818; 
OA 8 17-819: ‘T.C.A.,-§ 17-820; -T.C.A., 
§ 17-821; T.C.A. § 17-822; T.C.A., § 17-828; 
T.C.A., § 17-824; Acts 1983, ch. 17, § 2; Acts 
1984, ch. 625, § 1-3; Acts 1993, ch. 66, § 40; 


1995, ch. 208, § 8-16; 2002, ch. 564, §§ 4-17; 
Acts 2003, ch. 112, § 1; 2012, ch. 819, § 2, 4; 
20138, ch. 236, § 41; 2019, ch. 345, § 19; re- 
pealed by Acts 2019, ch. 496, § 1, effective July 
1, 2019), concerned jurisdiction and proceed- 
ings of the board of judicial conduct. 


Attorney General Opinions. 

Civil causes of action against state trial 
judges, OAG 99-001, 1999 Tenn. AG LEXIS 13 
(1/19/99) (decided under former T.C.A. § 17-5- 
311). 





Chapter 


OmukwWN ee 


Section 


18-1-101. 
18-1-102. 
18-1-103. 
18-1-104. 
18-1-105. 
18-1-106. 
18-1-107. 
18-1-108. 
18-1-109. 
18-1-110. 
18-1-111. 
18-1-112. 
18-1-113. 


18-1-201. 
18-1-202. 
18-1-203. 
18-1-204. 
18-1-205. 
18-1-206. 


18-1-301. 
18-1-302. 
18-1-303. 
18-1-304. 
18-1-305. 
18-1-306. 


18-1-401. 
18-1-402. 


18-1-501. 
18-1-502. 
18-1-503. 
18-1-504. 


TITLE 18 
CLERKS OF COURTS 


. General Provisions. 

. Accounting and Bonds. 

Supreme Court Clerks. 

. Clerks Of Circuit, Criminal, Special and General Sessions Courts. 
. Clerks of Chancery Courts. 

. County Clerks. 


CHAPTER 1 
GENERAL PROVISIONS 


Part 1. Qualifications and Conduct of Office 


Selection and general functions. 

Residence and office. 

Oath of office. 

Deputy’s oath. 

Duties. 

Judgment index. 

Notation as to party requesting process. 

Authority. 

Acting as masters in chancery. 

Practice of law — Security on bonds. 

Providing copy of judgment when payments to be made to court clerk — Receipt. 
Delivery of records to successor. 

Judgment affecting city or county taxes furnished tax collecting officials. 


Part 2. Disposition of Documents and Evidence 


Disposition of documents according to order of court. 
Documents disposable. 

Minute order for disposition of documents. 
Preservation of historical records. 

Periodical disposal of documents. 

Disposal of physical evidence. 


Part 3. Misconduct 


Grounds for removal. 

Suspension on indictment. 

Proof of improper conduct of office. 
[Reserved.] 

Misdemeanor in office — Penalty. 
False entries to affect causes. 


Part 4. Vacancy in Office 
Deputy filling vacancy. 


Temporary appointment. 


Part 5. State Court Clerks’ Conference 


Creation and membership of conference. 
Rules, regulations, and bylaws. 

Calling meetings — Notice — Seminars. 
Attendance. 
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Section 

18-1-505. [Reserved.] 

18-1-506. Administration of seminar. 
18-1-507. Meetings. 
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18-1-508. Duties — Committee on drafting and monitoring legislation. 


PART 1 
QUALIFICATIONS AND CONDUCT OF OFFICE 


18-1-101. Selection and general functions. 


Each of the courts has a clerk, elected or appointed for a term of years, whose 
duty it is to attend the court and perform all the clerical functions of the court. 


History. 

Code 1858, § 320 (deriv. Acts 1794, ch. 1, 
§ 2); Shan., § 396; Code 1932, § 646; T.C.A. 
(orig. ed.), § 18-101. 


Cross-References. 

Deputies and assistants, §§ 8-20-101 — 
8-20-111. 

Elected by the people, § 2-1-101. 

Elections, time for holding, § 2-3-202. 

Examination and filing of bond, §§ 8-19-201, 
8-19-2038. 

Specific fees authorized, § 8-21-401. 

State system of personnel administration, 
§ 8-30-101 et seq. 

Summary judgment against clerk, §§ 25-3- 
111 — 25-3-113. 


Textbooks. 
Tennessee Jurisprudence, 6 Tenn. Juris., 
Clerks of Court, §§ 2-4. 


18-1-102. Residence and office. 


Law Reviews. 

Special Project: Criminal Procedure as De- 
fined by the Tennessee Supreme Court (Julian 
L. Bibb and Walter Sillers Weems), 30 Vand. L. 
Rev. 691. 

The Tennessee Court System (Frederic S. Le 
Clercq), 8 Mem. St. U.L. Rev. 189. 


Attorney General Opinions. 

The clerk serving as the clerk of the Obion 
County Juvenile Court must attend the ses- 
sions of the court or provide a deputy clerk to do 
so; in addition, while the statute does not 
expressly provide that a clerk has a duty to 
record court sessions or to prepare or draft 
court orders, such duties fall within the “cleri- 
cal functions” of a court within the meaning of 
the statute, OAG 00-112, 2000 Tenn. AG LEXIS 
114 (6/20/00). 


The clerk of each of the courts shall reside in the county in which the court 
is held, shall keep an office at the county seat of that county, and give due 
attendance at the office for the performance of official duties. 


History. 

Code 1858, § 4038 (deriv. Acts 1805, ch. 1; 
1832, ch. 7, § 2); Shan., § 5850; Code 1932, 
§ 10050; T.C.A. (orig. ed.), § 18-102. 


Textbooks. 
Tennessee Jurisprudence, 6 Tenn. Juris., 
Clerks of Court, § 5. 


Law Reviews. 

The Tennessee Court System — Circuit 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rey. 241. 


NOTES TO DECISIONS 


1. Place of Office. 
The clerk and master of the chancery court, 


as well as the clerks of all the courts, is re- 


18-1-103. Oath of office. 


quired to keep his office at the county seat. 
Ward v. Cullom, 42 Tenn. 353, 1865 Tenn. 
LEXIS 75 (1865). 


Each clerk of a court must also, before entering on the duties of the office, 
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take an oath to support the constitutions of the United States and of this state, 
and to execute the duties of the office without prejudice, partiality or favor, to 
the best of the clerk’s skill and ability; also, that the clerk has neither given nor 
will give to any person any gratuity, gift, fee or reward in consideration of the 


clerk’s support for the office, and that the clerk has neither sold nor offered to 


sell, nor will the clerk sell, the clerk’s interest in the office. 


History. 

Code 1858, § 332 (deriv. Acts 1794, ch. 1, 
§§ 3, 50); Shan., § 408; Code 1932, § 658; 
T.C.A. (orig. ed.), § 18-103. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
S632, 


18-1-104. Deputy’s oath. 


Tennessee Jurisprudence, 6 Tenn. Juris., 
Clerks of Court, § 5. 


Each deputy clerk shall take the oath appointed for the qualification of 
public officers, and an oath faithfully to discharge the duties of the office to the 
best of the deputy clerk’s skill and ability. 


History. 
Code 1858, § 333 (deriv. Acts 1794, ch. 1, 


§ 72); Shan., § 409; Code 1932, § 659; T.C.A. 
(orig. ed.), § 18-104. 


NOTES TO DECISIONS 


Analysis 


1. Deputy — Powers. 
2. Failure to Take Oath — Effect. 


1. Deputy — Powers. 

Under the statutes and decisions of this 
state, a deputy clerk can exercise all the powers 
of the principal clerk, and has full power to 
transact all the business of the clerk. Martin v. 
Porter, 51 Tenn. 407, 1871 Tenn. LEXIS 182 
(1871); Harris v. State, 100 Tenn. 287, 45 S.W. 
438, 1897 Tenn. LEXIS 114 (1897); Wilkerson v. 
Dennison, 113 Tenn. 237, 80 S.W. 765, 1904 
Tenn. LEXIS 20, 106 Am. St. Rep. 821 (1904). 

When, due to the absence of the regular 
judge, a special judge is elected by the attor- 
neys of the court, a deputy clerk has authority 
to hold such election. Harris v. State, 100 Tenn. 
287, 45 S.W. 438, 1897 Tenn. LEXIS 114 (1897). 


18-1-105. Duties. 


2. Failure to Take Oath — Effect. 

A person appointed deputy clerk in any man- 
ner, either by parol or writing, without qualify- 
ing by taking the prescribed oath or otherwise, 
may discharge the duties of the office as a de 
facto deputy clerk, though he is not a de jure 
officer, and his official acts will be valid as to the 
public and all third persons. Bonds v. State, 8 
Tenn. 142, 8 Tenn. 148, 1827 Tenn. LEXIS 25 
(1827); Atkinson v. Micheaux, 20 Tenn. 312, 
1839 Tenn. LEXIS 53 (1839); Farmers & Mer- 
chants’ Bank v. Chester, 25 Tenn. 458, 1846 
Tenn. LEXIS 23 (1846); Kelley v. Story, 53 Tenn. 
202, 1871 Tenn. LEXIS 345 (Tenn. Oct. 4, 
1871); see Heard v. Elliott, 116 Tenn. 150, 92 
S.W. 764, 1905 Tenn. LEXIS 14 (1905). 


(a) It is the duty of the clerk of each of the courts to: 
(1) Sign all summons, writs, subpoenas, executions and process issued 
from the clerk’s court, and endorse on the back thereof the date of issuance; 
(2) Keep the several dockets required by law in the respective courts, and 
keep a rule docket, in which shall be entered the names of complainants and 
defendants in full, the names of attorneys, a minute of the date of issuance 
and return of process, with return on process, and a note of all orders and 


proceedings made at office; 
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(3) Not change the style of any cause, or papers in the cause, without 
permission of the chancellor or judge presiding, after the cause has been 
docketed; 

(4) Keep an execution docket, in which shall be entered, within the time 
after the adjournment of each court prescribed for issuing executions, all 
judgments or decrees, in the order of their rendition, with the names of all 
the plaintiffs and defendants in full, the day and year of rendition, the 
amount of the recovery and the amount of costs, the character and number 
of the execution, the date of its issuance and to what county issued, the 
person to whom delivered and the date of delivery, the date and substance of 
the return and the dates and amounts of money paid into and paid out of the 
clerk’s office; 

(5) Keep a well-bound book, in which shall be entered the minutes of each 
day’s proceedings during the session of the court, in the order in which they 
are made; 

(6) Record in well-bound books, within six (6) months after the final 
determination of any suit or prosecution, such proceedings as the clerk is 
required by law to enroll; 

(7) Make and keep indexes, direct and reverse, for all books and dockets 
required to be kept by the clerk; 

(8) Keep all the papers, books, dockets and records belonging to the clerk’s 
office, with care and security; the papers filed, arranged, numbered and 
labeled, so as to be of easy reference; and the books, dockets and records 
properly lettered; and allow parties to inspect the records free of charge; 

(9) Attend court during the session of the court, with all the papers 
belonging to the term, so filed as to be of easy reference; keep in the 
courthouse, during the session, the execution docket for the two (2) preced- 
ing terms; and administer all oaths and affidavits in relation to causes or 
proceedings pending therein; 

(10) On application and payment of the legal fees for a transcript, make 
out and deliver to any person applying for the transcript, a correct tran- 
script, properly certified, of any paper or record in the clerk’s office; 

(11) Perform such duties in regard to the state and county revenue as are 
prescribed by law under this code; 

(12) Issue execution within the time prescribed by §§ 26-1-201 — 26-1- 
203; and 

(13) Perform such other duties as are, or may be, required of the clerk by 
law. 

(b) In the place of well-bound docket books as required in subdivisions (a)(5) 
and (6), the clerks may, in the alternate, subject to the approval and under the 
direction of the judges of the respective courts, use a file card system whereby 
a card would be kept in a loose-leaf file drawer under lock and key, upon which 
card the necessary entries required by law to be put on the docket would be 
made. 

(c)(1) Any information required to be kept as a public record by a clerk of 

any court may be maintained on a computer or removable computer storage 

media in lieu of docket books or other bound books; provided, that the 
following standards are met: 
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(A) The information is available for public inspection, unless it is a 
confidential record according to law; 

(B) Due care is taken to maintain the information as a public record 
during the time required by law for retention; 

(C) All daily data generated and stored within the computer system 
shall be copied to computer storage media daily, and the newly created 
computer storage media more than one (1) week old shall be stored at a 
location other than at the building where the original is maintained; and 

(D) The clerk can provide a paper copy of the information when needed 
or when requested by a member of the public. 

(2) Nothing in subdivision (c)(1) shall be construed as requiring the clerk 
to sell the media upon which the information is stored or maintained. 
(d)(1) Install and maintain the Tennessee court information system (TnCIS) 
as provided by the administrative office of the courts (AOC) or a functionally 
equivalent computer system. The implementation of TnCIS in the offices of 
the court clerks shall be determined by the TnCIS steering committee and 
shall be based on the availability of adequate funding. The TnCIS software 
shall be made available to all offices of court clerks, including those offices 
previously automated and those offices within Shelby, Davidson, Knox and 
Hamilton counties. 

(2) Notwithstanding any other law to the contrary, any court clerk office 
having a significant investment in an existing computer system shall not be 
required to acquire a new computer system, or to modify or convert an 
existing system to utilize the TnCIS software; provided, that those court 
clerk offices shall maintain a computer system that will report electronically 
all data required under Tenn. Sup. Ct. R. 11, § II, or otherwise statutorily 
mandated; and the AOC shall provide for the necessary data transfers with 
other state agencies as defined by the AOC or as statutorily required. 

(3) The AOC shall provide each court clerk in a county that has not 
installed TnCIS with a list of the data that is required under Rule 11, § II 
of the Rules of the Supreme Court of Tennessee or state law. The AOC and 
court clerks shall coordinate efforts to ensure that the court clerks submit 
the required data by January 1, 2022, and in an ongoing manner thereafter, 
pursuant to procedures established by the AOC. 





History. 

Code 1858, § 4040 (deriv. Acts 1794, ch. 1, 
§§ 9, 26; 1801, ch. 6, §§ 44, 46; 1831, ch. 8, 
§§ 1, 2; 1832, ch. 6, § 2); Acts 1879, ch. 114; 
Shan., § 5852; Code 1932, § 10052; Acts 1965, 
en. 202, 1811501972. ch. 855, 5.1; 1. C.A. (orig. 
ed.), § 18-105; Acts 1984, ch. 772, § 2; 1992, ch. 
797, § 1; 1999, ch. 486, § 3; 2021, ch. 446, § 1. 


Amendments. 
The 2021 amendment added (d)(3). 


Effective Dates. 
Acts 2021, ch. 446, § 2. July 1, 2021. 


Cross-References. 

Clerk, clerical and administrative staff of 
board of commissioners, §§ 18-6-101 — 18-6- 
103. 


Confidentiality of public records, § 10-7-504. 

Conversion of money indictable without pros- 
ecutor, § 40-13-104. 

Criminal procedure, destruction of records 
upon dismissal or acquittal, title 40, ch. 32. 

False entries indictable without prosecutor, 
§ 40-13-104. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), §§ 23.11, 24.31. 

Tennessee Jurisprudence, 6 Tenn. Juris., 
Clerks of Court, § 12; 8 Tenn. Juris., Criminal 
Procedure, § 4; 12 Tenn. Juris., Executions, 


§ 3. 


Law Reviews. 
The Tennessee Court System — Chancery 
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Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 281. 

The Tennessee Court System — Circuit 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 241. 

The Tennessee Court System — Criminal 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 319. 


Attorney General Opinions. 
Authority to issue income assignment orders 
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against child support obligors, OAG 99-008, 
1999 Tenn. AG LEXIS 6 (1/25/99). 

The clerk serving as the clerk of the Obion 
County Juvenile Court must attend the ses- 
sions of the court or provide a deputy clerk to do 
so, OAG 00-112, 2000 Tenn. AG LEXIS 114 
(6/20/00). 


NOTES TO DECISIONS 


Analysis 


. Dockets. 

—Magistrate’s Warrants. 
—Supreme Court. 
Minutes. 
—Admissibility. 

—Best Evidence. 

. County Court — Court of Record. 
. Clerk Signing as Surety. 
. Effect of Other Law. 

10. Deeding Property. 

11. Failure to Comply. 


1. Dockets. 

It is proper to make out three trial dockets, 
one for the court, one for the bar, and one for the 
clerk himself, and the clerk is entitled to 10 
cents for entering each cause on each docket, 
making 30 cents for docketing each cause; but 
he is entitled to this compensation only for one 
time or term, except when the case is remanded 
to the rules or appearance docket. Nunnelly v. 
Smith, 63 Tenn. 310, 1874 Tenn. LEXIS 251 
(1874); Hartman v. State, 2 Shan. 344 (1877). 


(© 00 NI OTR G9 DO 


2. —Magistrate’s Warrants. 

The law does not require the clerk to keep a 
docket for magistrates’ warrants in bound over 
cases, and a fee charged for docketing the same 
should be disallowed by the court. Avery v. 
State, 66 Tenn. 328, 1874 Tenn. LEXIS 137 
(1874). 


3. —Supreme Court. 

In the supreme court, it is necessary to make 
a trial docket for each judge, and new dockets 
for each term, and the clerk is entitled to 
compensation for docketing each cause on such 
dockets, or other dockets required by the court 
to be kept by him, for each term of the court 
that the cause is docketed. Hartman v. State, 2 
Shan. 344 (1877). 


4, Minutes. 

The provisions of this section as to keeping of 
minutes are merely directory and not manda- 
tory. Duboise v. State, 200 Tenn. 93, 290 S.W.2d 
646, 1956 Tenn. LEXIS 380 (1956). 


5. —Admissibility. 
An entry made by the clerk, but never signed 
by the presiding judge, because of his sickness 


and death, showing the discharge of a jury ina 
capital case, by consent of the prisoner, is 
sufficient evidence of the fact of the discharge 
by consent. Moore v. State, 50 Tenn. 493, 1872 
Tenn. LEXIS 23 (1871); State v. Farrow, 67 
Tenn. 571, 1876 Tenn. LEXIS 7 (1876). 


6. —Best Evidence. 

When the minutes of a court of record are 
signed by a judge they become the highest 
evidence of what was done in court and, so far 
as they are records of judicial proceedings, they 
import absolute verity, and are conclusive un- 
less attacked for fraud. Chrisman v. Metropoli- 
tan Life Ins. Co., 178 Tenn. 321, 157 S.W.2d 
831, 1941 Tenn. LEXIS 62 (1942). 


7. County Court — Court of Record. 

The county court is a court of record. Johnson 
v. Nelms, 171 Tenn. 54, 100 S.W.2d 648, 1936 
Tenn. LEXIS 60 (1937). 


8. Clerk Signing as Surety. 

The mere fact that a clerk and master signed 
a bond as surety is not ground for dismissing 
case when the bond is signed by other sureties. 
Walsh v. Rose, 29 Tenn. App. 78, 193 S.W.2d 
118, 1945 Tenn. App. LEXIS 111 (Tenn. Ct. App. 
1945). 


9. Effect of Other Law. 

Sections 40-4001 — 40-4004 (now §§ 40-32- 
101 — 40-32-104), which provides for the de- 
struction of certain court records, impliedly 
amends this section which heretofore has pro- 
vided for the permanent retention of such re- 
cords. Martin v. State, 519 S.W.2d 793, 1975 
Tenn. LEXIS 715 (Tenn. 1975). 


10. Deeding Property. 

Former T.C.A. § 67-5-2706 did not expressly 
state that a clerk and master is empowered or 
directed to make a deed to a person who has 
exercised that individual’s statutory right to 
redeem property; moreover, T.C.A. § 21-1-701, 
T.C.A. § 18-1-105, T.C.A. § 18-5-102, and 
T.C.A. § 18-5-103 did not provide that such a 
clerk was authorized to make a deed to one who 
had properly exercised his or her right of re- 
demption, and therefore a writ of mandamus 
was properly denied in a case where a clerk and 
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master refused to issue a fee simple deed to a 
redeemer in a tax sale since there was no 
mandate to do so, the action was taken on 
behalf of all of a decedent’s heirs as tenants in 
common, and to do so would have conflicted 
with a trial court’s order. Jones v. Anderson, 
250 S.W.3d 894, 2007 Tenn. App. LEXIS 608 
(Tenn. Ct. App. Sept. 26, 2007), appeal denied, 
— 8.W.3d —, 2008 Tenn. LEXIS 123 (Tenn. Feb. 
25, 2008). 


11. Failure to Comply. 
Juvenile court had authority under T.C.A. 


18-1-106. Judgment index. 


GENERAL PROVISIONS 


18-1-108 


§ 29-9-104 to hold its court clerk in contempt of 
court and to incarcerate him to compel compli- 
ance with its lawful orders to produce court 
files to court referees. The finding that his 
noncompliance was willful under T.C.A. § 29- 
9-102(3) was supported by the evidence. In re 
Lineweaver, 343 S.W.3d 401, 2010 Tenn. App. 
LEXIS 75 (Tenn. Ct. App. Jan. 28, 2010), appeal 
denied, — S.W.3d —, 2010 Tenn. LEXIS 769 
(Tenn. Aug. 25, 2010). 


(a) It is the duty of the clerk of the courts of record, and they are required, 
to keep a judgment index in which the name of each person, partnership, firm 
or corporation against whom a judgment or decree is rendered shall be entered 
under the proper alphabet or letter of the person, partnership, firm or 
corporation, giving the date, number of the cause and amount of the judgment. 

(b)(1) Each page of the index shall have five (5) columns, as follows: 

Name. Date. No. Cause. Amount. 
(2) Two (2) sets of these columns may be on each page. 





History. Indexing of records, title 10, ch. 7, part 2. 
Acts 1897, ch. 27; Shan., § 5852a2; Code 
1932, § 10054; T.C.A. (orig. ed.), § 18-106. Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
Cross-References. § 642. 


Cross index as to all parties in minute books 
and execution dockets, § 10-7-209. 


18-1-107. Notation as to party requesting process. 


The clerks of court, in all cases where there are two (2) or more defendants 
in any case, civil or criminal, and a subpoena for witnesses or other process 
issues on application of part only of the defendants, shall mark thereon at 
whose instance the subpoena is issued. 


178, § 2); Shan., § 5864; Code 1932, § 10066; 
T.C.A. (orig. ed.), § 18-107. 


History. 
Code 1858, § 4049 (deriv. Acts 1851-1852, ch. 


18-1-108. Authority. 


(a) The clerks of the several courts have authority to: 

(1) Administer oaths and take affidavits in all cases in which the author- 
ity to administer the oath is not confined to some other officer, and the power 
may be exercised either in vacation or term time; 

(2) Take depositions to be read as evidence in any judicial proceeding in 
this or any other state; 

(3) Take probate of the attendance of witnesses, and issue tickets, in 
vacation as well as term time, and in civil as well as criminal cases, at any 
time between the commencement and decision of a cause; 

(4) Appoint deputies with full power to transact all the business of the 
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clerk, such deputy first taking an oath to support the constitution and laws 
of this state, and faithfully to discharge the duties of deputy clerk of the 


court for which the deputy acts; 


(5) Receive the amount of any judgment or decree rendered in the court of 
which they are clerks, either before or after the issue of execution on the 


judgment or decree; and 


(6) Exercise such other powers as are, or may be, conferred upon them by ° 


law. 


(b) In counties where the clerks and the judges wish to establish a 
cooperative child support collection system that will serve all courts in the 
counties in which child support is ordered, the clerks of those counties may 
enter into an agreement, approved by the respective judges, that child support 
shall be collected and distributed by one (1) clerk for all the clerks of the 
counties. The agreement shall be in writing and shall set forth all the terms 
and conditions for the cooperative child support system. The clerk operating 
the cooperative child support system for the counties shall be financially 
accountable and treat all payments as if the order of child support had 
originated in the court served by that clerk. 


History. 

Code 1858, § 4050 (deriv. Acts 1801, ch. 6, 
§ 32; 1845-1846, ch. 164, § 1; 1849-1850, ch. 
103, § 2); Shan., § 5865; Code 1982, § 10067; 
T.C.A. (orig. ed.), § 18-108; Acts 1989, ch. 346, 
age 


Cross-References. 
Certifying attendance of jurors, §§ 22-4-104, 
22-4-105. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), § 24.31. 

Tennessee Jurisprudence, 1 Tenn. Juris., Af- 
fidavits, § 2; 6 Tenn. Juris., Clerks of Court, 
§ 11; 12 Tenn. Juris., Executions, § 3; 16 Tenn. 
Juris., Judgments and Decrees, § 66; 20 Tenn. 
Juris., Perjury, § 3. 


Law Reviews. 

The Tennessee Court System — Chancery 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 281. 

The Tennessee Court System — Criminal 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 319. 


Attorney General Opinions. 

Police sergeant appointed deputy court clerk 
to attest to citations, OAG 98-138, 1998 Tenn. 
AG LEXIS 138 (8/7/98). 

Authority to issue income assignment orders 
against child support obligors, OAG 99-008, 
1999 Tenn. AG LEXIS 6 (1/25/99). 

Compensation for clerk and master serving 
as substitute judge not authorized, OAG 99- 
087, 1999 Tenn. AG LEXIS 87 (4/8/99). 


NOTES TO DECISIONS 


Analysis 


1. Oaths. 
2. Deputies. 


1. Oaths. 

Where the clerk has power to administer 
oaths, his deputy may also administer them. 
Campbell v. Boulton, 62 Tenn. 354, 1874 Tenn. 
LEXIS 58 (1874). 

The clerk of the chancery court may, despite 
the restrictions of this section, administer an 
oath to one verifying a bill for mandamus. State 
ex rel. McMurray v. Arnwine, 138 Tenn. 227, 
197 S.W. 564, 1917 Tenn. LEXIS 24 (1917). 


2. Deputies. 
Payment to de facto clerk or deputy is valid, 


and operates as a satisfaction of the judgment 
on which it was paid. Farmers & Merchants’ 
Bank v. Chester, 25 Tenn. 458, 1846 Tenn. 
LEXIS 23 (1846); Kelley v. Story, 53 Tenn. 202, 
1871 Tenn. LEXIS 345 (Tenn. Oct. 4, 1871). 

The clerk is liable for any neglect of official 
duty by his deputy. Alston v. Sharp, 70 Tenn. 
515, 1879 Tenn. LEXIS 191 (1879). 

Commission of a justice to take deposition 
may be signed by a deputy. Herrin v. Franklin, 
1 Tenn. Ch. App. 95 (1902). 

Clerks of county court (now county clerks) 
are authorized to appoint deputies, who are 
vested with all the powers and authority of the 
principal clerks, and whose acts are the acts of 
the principal clerks. Wilkerson v. Dennison, 113 
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Tenn. 237, 80 S.W. 765, 1904 Tenn. LEXIS 20, 
106 Am. St. Rep. 821 (1904). 


GENERAL PROVISIONS 


18-1-111 


18-1-109. Acting as masters in chancery. 


The clerks of the several courts, in all equity causes in their courts, are 
vested with the powers of clerks and masters of the chancery court. 


History. 

Code 1858, § 4051 (deriv. Acts 1855-1856, ch. 
101); Shan., § 5866; Code 1932, § 10068; 
T.C.A. (orig. ed.), § 18-109. 


Textbooks. 
Tennessee Jurisprudence, 6 Tenn. Juris., 
Clerks of Court, § 11. 


NOTES TO DECISIONS 


1. Reference to Take Testimony. 

Where perishable property was attached, 
and the receiver appointed to take care of the 
property filed a motion for costs and compensa- 
tion, it was error to refer the matter to the clerk 


to take testimony as to such expense and com- 
pensation, the clerk having no power. Sklar v. 
Bernstein, 7 Tenn. App. 593, — S.W.2d —, 1928 
Tenn. App. LEXIS 83 (Tenn. Ct. App. 1928). 


18-1-110. Practice of law — Security on bonds. 


No clerk of any court can practice law in any of the courts of this state, except 
as provided in § 23-3-102; neither can the clerk become security for the 
prosecution of suits in the clerk’s court, nor upon any bonds or other 
obligations required to be executed by the parties in the progress of the suits. 


History. clerk and master for the chancery court in the 


Code 1858, § 4039 (deriv. Acts 1817, ch. 51, 
§ 2; 1826, ch. 14, § 1); Shan., § 5851; Code 
1932, § 10051; modified; T.C.A. (orig. ed.), 


same county; ability to also engage in private 
practice of law. OAG 14-23, 2014 Tenn. AG 
LEXIS 24 (2/26/14). 


§ 18-115. 


Attorney General Opinions. 
Ability of county commissioner to serve as 


18-1-111. Providing copy of judgment when payments to be made to 
court clerk — Receipt. 


(a) When a judgment is required by order of a general sessions, circuit or 
chancery court, or by agreement of the parties, to be paid to the court through 
the applicable court clerk, the clerk, upon request of the debtor, shall provide 
the debtor with a copy of the judgment entered by the court or the agreement 
between the parties. 

(b) Upon the request of the debtor, the clerk shall provide the debtor with a 
receipt for any amount paid by the debtor to the clerk in discharge of the 
judgment or the agreement between the parties. 


History. 
Acts 2010, ch. 644, § 1. 


10074; T.C.A. (orig. ed.), §§ 18-116, 18-117), 
concerning order for examination of records 
and examination and report of district attorney 
general, were repealed by Acts 1998, ch. 1080, 
§ 8, effective May 19, 1998. 


Compiler’s Notes. 
Former §§ 18-1-111 and 18-1-112 (Code 
1858, §§ 4056-4058; Code 1932, §§ 10072- 
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18-1-112. Delivery of records to successor. 


Upon the suspension or removal from office of any clerk, the clerk shall, on 
demand of the clerk’s successor or order of the court, deliver over to the 
successor the books, papers and other articles belonging to the office, such 
delivery to be enforced as provided in title 8, chapter 49. 


History. Code Commission Notes. This section was © 

Code 1858, § 4060 (deriv. Acts 1801, ch. 17, renumbered from § 18-1-113 to § 18-1-112 by 
§ 4); Shan., § 5875; Code 1932, § 10075; the authority of the Code Commission in 2021. 
T.C.A. (orig. ed.), § 18-118; T.C.A. 18-1-113. 


18-1-113. Judgment affecting city or county taxes furnished tax col- 
lecting officials. 


It is the duty of the clerk of any court that renders a judgment or decree 
affecting city or county taxes to furnish a copy of the judgment or decree to the 
county trustee or to the city treasurer, comptroller or other municipal officers 
collecting taxes, as the case may be, of the county or city whose taxes are 
involved. 


History. Code Commission Notes. This section was 

Acts 1959, ch. 131, § 1; T.C.A., § 18-128; renumbered from § 18-1-115 to § 18-1-113 by 

T.C.A. § 18-1-115. the authority of the Code Commission in 2021. 
PART 2 


DISPOSITION OF DOCUMENTS AND EVIDENCE 


18-1-201. Disposition of documents according to order of court. 


The clerks of the courts of record in this state are authorized and empowered 
to make such disposition of records, dockets, books, ledgers and other docu- 
ments as the judges of their respective courts may severally direct, subject to 
the provisions set out in §§ 18-1-202 — 18-1-205. 


History. Textbooks. 
Acts 1953, ch. 207, § 1 (Williams, § 10074.1); Tennessee Jurisprudence, 6 Tenn. Juris., 
T.C.A. (orig. ed.), § 18-110. Clerks of Court, § 11. 


18-1-202. Documents disposable. 


(a)(1) In all cases that have been finally disposed of, for a period of more 
than ten (10) years, the clerks of the courts of record are empowered and 
authorized under the direction and order of the judges of their respective 
courts to dispose of the records, dockets, books, ledgers and other documents 
in all such cases, except the clerk shall retain and safely keep the pleadings, 
original process and original opinion, if any, all original rules, appearance 
and execution dockets, minute books, plat or plan books; provided, that all 
other records, dockets, books, ledgers and documents maintained by the 
clerks may be disposed of by the clerks after they have ceased to be current 
after a period of ten (10) years; provided, however, that the disposition is 
ordered by the respective judges of the courts. 
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(2) Notwithstanding subdivision (a)(1), the clerks of the juvenile courts 
are empowered and authorized under the direction and order of the judges of 
their respective courts to dispose of original pleadings, process, opinions, 
records, dockets, books, ledgers, and all other documents in delinquent and 
unruly juvenile court cases after a period of ten (10) years following the 
juvenile reaching eighteen (18) years of age. Prior to ordering the clerk to 
dispose of original documents, the court must notify the district attorney 
general of the proposed order and provide the district attorney general 
reasonable time to file a notice of opposition to the proposed order. 

(b) In civil cases, a judge may order the clerk to destroy discovery materials, 
briefs, cost bonds, subpoenas and other temporary records three (3) years after 
the final disposition of the case or three (3) years after records sealed by order 
of the court have been unsealed. When the order is entered, the court clerk 
shall notify the parties of the three-year disposition schedule for temporary 
records, and that the parties may remove temporary records filed by the party 
during the three-year period. For the purpose of this subsection (b), “final 
disposition of a case” means the time when judgment has been entered and the 
appeal times have lapsed for all parties. This subsection (b) shall not apply if 
any party is a minor. 


History. T.C.A. (orig. ed.), § 18-111; Acts 1998, ch. 696, 
Acts 1953, ch. 207, § 2 (Williams, § 10074.2); § 1; 2019, ch. 242, § 1. 


18-1-203. Minute order for disposition of documents. 


Any order issued by any of the judges of courts of record, as authorized in 
§ 18-1-202, shall be entered on the minutes of the court, setting forth generally 
what papers, books, documents and records may be disposed of. A detailed 
inventory in the minute entry shall not be required. 


History. 
Acts 1953, ch. 207, § 3 (Williams, § 10074.3); 
T.C.A. (orig. ed.), § 18-112. 


18-1-204. Preservation of historical records. 


Before the clerk destroys or otherwise disposes of, pursuant to § 18-1-202, 
any records, dockets, books, papers, ledgers and documents, when so autho- 
rized by the court, the clerk shall give ninety (90) days’ notice to the state 
librarian and archivist, whereupon the state librarian and archivist, or the 
state librarian and archivist’s representative, shall examine and remove and 
take into the state librarian and archivist’s possession for preservation any 
document, book, ledger or record that the state librarian and archivist believes 
to be of value for historical or other scholarly purposes. 


History. 


Acts 1953, ch. 207, § 4 (Williams, § 10074.4); 
T.C.A. (orig. ed.), § 18-113. 


18-1-205. Periodical disposal of documents. 


The courts shall order the disposition of the records, papers, dockets, books, 
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ledgers or other documents enumerated in §§ 18-1-202 — 18-1-204 annually 
or at such other times as may be thought to be advisable. 


History. 
Acts 1958, ch. 207, § 5 (Williams, § 10074.5); 
T.C.A. (orig. ed.), § 18-114. 


18-1-206. Disposal of physical evidence. 


(a) Physical evidence other than documents and firearms used in judicial 
proceedings and in the custody of a court in cases where all appeals or potential 
appeals of a judgment have ended or when the case has been settled, dismissed 
or otherwise brought to a conclusion, may be disposed of as follows: 

(1) The clerk of the court having custody of the physical evidence to be 
disposed of shall notify the attorneys of record in the case for which the 
evidence was used that certain enumerated items are no longer needed by 
the court and that they have thirty (30) days from the date of notification to 
claim any of the items belonging to them or their clients. If after thirty (30) 
days the attorneys have not claimed and removed the items of evidence, the 
clerk shall dispose of the evidence in the manner prescribed by subdivisions 
(a)(2)-(7); 

(2) The clerk of the court having custody of the physical evidence to be 
disposed of shall annually inventory the physical evidence and prepare a list 
of the evidence proposed to be destroyed with references to the case involved 
and the term of court in which the evidence was used; 

(3) The clerk shall publish in a newspaper of general circulation in the 
county for three (3) consecutive weeks the proposed list of items of physical 
evidence selected for disposition; 

(4) Parties interested in the disposition of physical evidence may submit 
a petition to the court stating their objections to the proposed disposition 
within thirty (30) days of the initial newspaper publication; 

(5) After the time for filing petitions objecting to the disposition has 
passed, the clerk shall submit the list with any filed petition to the court. The 
court shall approve or reject each item on the list and shall order that each 
particular item be disposed of in one (1) of the following ways: 

(A) Returned to the owner or the owner’s attorney of record if the 
attorney agrees; 

(B) Preserved by a specified organization for historical purposes; 

(C) Sold; or 

(D) Destroyed; 

(6) The clerk shall deliver the order and the items approved for disposi- 
tion to the custody of the sheriff or the chief of police in counties having a 
metropolitan form of government for disposition in accordance with the 
order of the court; and 

(7) The sheriff shall deliver the physical evidence to the owner or owners 
or to the organization or organizations when so ordered, personally or by 
return receipt mail. When ordered to sell physical evidence, the sheriff shall 
advertise in a newspaper of general circulation the sales, for not less than 
three (3) editions and not less than thirty (30) days prior to the sales. The 
sheriff shall conduct a public sale and maintain a record of each sale and the 
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amount received. The proceeds of the sale or sales shall be deposited 
forthwith in the county general fund. When ordered to destroy physical 
evidence, the sheriff shall completely destroy each item by cutting, crushing, 
burning or melting and shall file an affidavit concerning the destruction with 
the clerk of the court ordering the destruction, showing a description of each 
item, the method of destruction, the date and place of destruction and the 
names and addresses of all witnesses. In counties having a metropolitan 

form of government, all references to the sheriff in this subdivision (a)(7) 

means the chief of police. 

(b) This section shall not act to amend or repeal any of the provisions of any 
private act or acts that provide for the disposal of physical evidence or exhibits 
used in any judicial proceeding in any county having a population of over six 
hundred thousand (600,000), according to the 1980 federal census or any 
subsequent federal census. 


History. Cross-References. 

Acts 1985, ch. 187, § 1; 1989, ch. 1138, § 1. Disposal of property by sheriff, title 8, ch. 8, 
part 5. 

Uniform disposition of unclaimed property, 
title 66, ch. 29, part 1. 


Compiler’s Notes. 

For table of U.S. decennial populations of 
Tennessee counties, see Volume 13 and its 
supplement. 


PART 3 
MISCONDUCT 


18-1-301. Grounds for removal. 


The court may remove its clerk: 

(1) Upon conviction of a misdemeanor in office or of a felony; 

(2) For nonresidence in the county in which the court is held; 

(3) For failing to give security as required by law; 

(4) For failing to pay over public moneys or moneys collected officially; 

(5) For incapacity, neglect of duty or misbehavior in office; and 

(6) For any other cause to which the penalty of removal from office is 
attached by law. 


History. Textbooks. 

Code 1858, § 4061 (deriv. Acts 1801, ch. 17, Tennessee Jurisprudence, 6 Tenn. Juris., 
§ 1); Shan., § 5876; Code 1932, § 10076; Clerks of Court, §§ 7, 13; 8 Tenn. Juris., Crimi- 
T.C.A. (orig. ed.), § 18-119. nal Procedure, § 4. 


Cross-References. 
Removal of supreme court clerk, § 18-3-110. 


NOTES TO DECISIONS 


Analysis . —Summary. 
. —Notice. 


. Constitutionality. . Two Judges — Joint Hearing. 


. Conviction of Felony or Misdemeanor. 
. —Suspended Sentence. . Constitutionality. 
. Procedure. Tenn. Const., art. V, § 5, does not apply to 


= TH 1 


em OD 


18-1-302 


summary proceeding for removal of clerk from 
office. Trent v. State, 195 Tenn. 350, 259 S.W.2d 
657, 1953 Tenn. LEXIS 348 (1953). 


2. Conviction of Felony or Misdemeanor. 

Clerk can be removed for any felony whether 
conducted with operation of office or not, and 
for misdemeanors in office. Trent v. State, 195 
Tenn. 350, 259 S.W.2d 657, 1953 Tenn. LEXIS 
348 (1953). 


3. —Suspended Sentence. 

Contention by clerk that evidence did not 
justify his removal for conviction of a felony on 
the ground that sentence had been suspended 
was without merit. Trent v. State, 195 Tenn. 
350, 259 S.W.2d 657, 1953 Tenn. LEXIS 348 
(1953). 


4. Procedure. 


5. —Summary. 
Proceeding to remove clerk from office for 
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conviction of a felony under this section was a 
summary proceeding and defendant was not 
entitled to appeal from order of removal but 
was entitled to file record for writ of error. Trent 
v. State, 195 Tenn. 350, 259 S.W.2d 657, 1953 
Tenn. LEXIS 348 (1953). 


6. —Notice. 

The clerk is entitled to notice of proceedings - 
against him before his removal. Sevier v. Jus- 
tices of Washington County, 7 Tenn. 334, 1824 
Tenn. LEXIS 11 (1824); In re Wickersham, 46 
Tenn. 333, 1869 Tenn. LEXIS 63 (1869). 


7. Two Judges — Joint Hearing. 

Clerk was not prejudiced in removal proceed- 
ing where hearing was conducted jointly by two 
judges entitled to proceed against clerk. Trent 
v. State, 195 Tenn. 350, 259 S.W.2d 657, 1953 
Tenn. LEXIS 348 (1953). 


18-1-302. Suspension on indictment. 


Immediately upon indictment found against any clerk for a felony or 


misdemeanor in office, the court of which the clerk is clerk may suspend the 
clerk from office and appoint a clerk pro tempore, until a final decision can be 
had, who shall be entitled to the fees and perquisites of office during the 
suspension. 


Textbooks. 
Tennessee Jurisprudence, 6 Tenn. Juris., 
Clerks of Court, § 7. 


History. 

Code 1858, § 4062 (deriv. Acts 1801, ch. 17, 
§ 2); Shan, $ oo77. Code 193208" 10077: 
T.C.A. (orig. ed.), § 18-120. 


18-1-303. Proof of improper conduct of office. 


The failure to pay over money collected officially, incapacity, neglect of duty 
and misbehavior in office may be shown by the record of a suit, by motion, or 
otherwise founded upon one (1) of the causes, and decided adversely to the 
clerk; or charges may be exhibited to the court, in writing, by any person, and 
satisfactorily established by proof, the clerk having a right to be heard in 
defense, and to an appeal, as in other cases. 


History. 
Code 1858, § 4063; Shan., § 5878; Code 
1932, § 10078; T.C.A. (orig. ed.), § 18-121. 


Textbooks. 
Tennessee Jurisprudence, 6 Tenn. Juris., 
Clerks of Court, § 7. 


18-1-304. [Reserved. | 


18-1-305. Misdemeanor in office — Penalty. 


Any clerk who willfully or corruptly does any act contrary to the duties of 
such clerk’s office, as prescribed by law, or, in like manner, omits or refuses to 
perform any service or duty required of the clerk, unless some other penalty is 


expressly provided, commits a Class C misdemeanor and may be removed from 
office. 





407 


History. 

Code 1858, § 4065 (deriv. Acts 1801, ch. 17, 
§ 1); Shan., § 5880; Code 1932, § 10080; 
T.C.A. (orig. ed.), § 18-123; Acts 1989, ch. 591, 
§ 113. 


Cross-References. 
Penalty for Class C misdemeanor, § 40-35- 
111. 


GENERAL PROVISIONS 


18-1-402 


Textbooks. 
Tennessee Jurisprudence, 6 Tenn. Juris., 
Clerks of Court, § 7. 


Law Reviews. 

Special Project: Criminal Procedure as De- 
fined by the Tennessee Supreme Court (Julian 
L. Bibb and Walter Sillers Weems), 30 Vand. L. 
Rev. (4) 691. 


18-1-306. False entries to affect causes. 


Any clerk who knowingly and willfully makes a false entry, knowingly and 
willfully fails to make an entry required by law to be made, or knowingly and 
willfully makes out an imperfect or incorrect transcript of the proceedings had 
in the clerk’s court, with the intent to affect the result of any cause, commits 


a Class A misdemeanor. 


History. 

Code 1858, § 4066; Shan., § 5881; Code 
1932, § 10081; T.C.A. (orig. ed.), § 18-124; Acts 
1989, ch. 591, § 111. 


Cross-References. 
Penalty for Class A misdemeanor, § 40-35- 
hae 


Textbooks. 
Tennessee Jurisprudence, 6 Tenn. Juris., 
Clerks of Court, § 7. 


Law Reviews. 

Special Project: Criminal Procedure as De- 
fined by the Tennessee Supreme Court (Julian 
L. Bibb and Walter Sillers Weems), 30 Vand. L. 
Rev. (4) 691. 


Attorney General Opinions. 

Publication of criminal court records on the 
internet, OAG 00-058, 2000 Tenn. AG LEXIS 58 
(3/31/00). 


PART 4 
VACANCY IN OFFICE 


18-1-401. Deputy filling vacancy. 


In case of the death of any clerk of a court, the clerk’s deputy holds the office 
until the vacancy is filled by appointment or election, as the case may be. 


History. 

Code 1858, § 334 (deriv. Acts 1794, ch. 1, 
§ 72); Shan., § 410; Code 1932, § 660; T.C.A. 
(orig. ed.), § 18-125. 


Textbooks. 
Tennessee Jurisprudence, 6 Tenn. Juris., 
Clerks of Court, § 6. 


Law Reviews. 
The Tennessee Court System — Chancery 


18-1-402. Temporary appointment. 


Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 281. 


Attorney General Opinions. 

Authority over the juvenile court system and 
its employees, OAG 07-04, 2007 Tenn. AG 
LEXIS 4 (1/11/07). 


The several courts may fill any vacancy temporarily until an election can be 


had according to law. 


History. 
Code 1858, § 325; Shan., § 401; mod. Code, 
1932, § 651; T.C.A. (orig. ed.), § 18-126. 


Textbooks. 
Tennessee Jurisprudence, 6 Tenn. Juris., 
Clerks of Court, § 6. 


18-1-501 
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NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


1. Vacancy in Office of County Court 
Clerk. 

A vacancy in the office of the county court 

clerk (now county clerk) had to be filled by the 


(now county clerk) by the quarterly court to 
recover the office from one appointed by the 
county judge could be maintained. State ex rel. 
Johnson v. Campbell, 76 Tenn. 74, 1881 Tenn. 


quarterly county court and not by the county 
judge, so that a suit by the state upon the 
relation of one elected clerk of the county court 


PART 5 
STATE COURT CLERKS’ CONFERENCE 


LEXIS 11 (1881); Maloney v. Collier, 112 Tenn. 
78, 83 S.W. 667, 1903 Tenn. LEXIS 91 (1904). 


18-1-501. Creation and membership of conference. 


There is created the Tennessee state court clerks’ conference, which shall be 
the official organization of the circuit court clerks, clerks and masters, criminal 
court clerks, juvenile court clerks, probate clerks and elected general sessions 
court clerks in this state. The membership of the conference shall consist of all 
circuit court clerks, clerks and masters, elected probate clerks, criminal court 
clerks, juvenile court clerks and elected general sessions court clerks in this 
state. Deputies of the clerks shall be associate members of the conference. 


History. 
Acts 1982, ch. 852, § 1. 


18-1-502. Rules, regulations, and bylaws. 


The state court clerks’ conference is authorized to adopt and, from time to 
time, amend such rules, regulations, or bylaws as it considers necessary for the 
conduct of its affairs. The rules, regulations or bylaws shall provide for the 
election of a president, vice president, secretary and such other officers as the 
conference considers advisable, for the method of selection of the officers, and 
for such other matters consistent with the general laws of the state as the 
conference may choose. 


History. 
Acts 1982, ch. 852, § 2; 1985, ch. 239, § 2. 


18-1-503. Calling meetings — Notice — Seminars. 


The president of the conference may call meetings at will, upon at least ten 
(10) days’ written notice to members, and shall call at least one (1) meeting 
annually. The annual meeting shall provide educational seminars or training 
for the membership in addition to the business sessions. The conference may 
from time to time provide additional education seminars for its membership in 
cooperation with the administrative director of the courts and the University 
of Tennessee’s center for government training. 
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History. 
Acts 1982, ch. 852, §.3; 1985, ch: 239,.§ 3; 
19938, ch. 66, § 41. 


18-1-504. Attendance. 


(a) The maximum number of individuals attending from a clerk’s office in a 
county will be determined by the classification of counties as enumerated in 
§ 8-24-101. The ratio of individuals from each clerk’s office allowed to attend 
per classification is as follows: 

(1) Counties of the first class — 12; 

(2) Counties of the second class — 10; 

(3) Counties of the third class — 8; 

(4) Counties of the fourth class — 6; 

(5) Counties of the fifth class — 4; 

(6) Counties of the sixth class — 2; 

(7) Counties of the seventh class — 2; and 
(8) Counties of the eighth class — 2. 

(b) If a clerk’s office in a county does not have the maximum number of 
attendees, other clerks’ offices in the county may send additional people to 
meetings of the state court clerks’ conference. The total number of attendees 
from all clerks’ offices within each county shall not exceed the total established 
by adding the number of attendees allowed for each clerk’s office within the 
county, as enumerated in § 8-24-101. 


History. 
Acts 1982, ch. 852, § 4; 1990, ch. 764, § 1. 


18-1-505. [Reserved.| 


18-1-506. Administration of seminar. 


The seminar described in § 18-1-503 shall be administered by the adminis- 
trative director of the courts and the administrative director’s staff in coop- 
eration with the conference. The state, through the administrative office of the 
courts, shall pay for all expenses incurred in administering the seminar. 


History. 
Acts 1982, ch. 852, § 6; 1993, ch. 66, § 42. 


Cross-References. 
Duties of administrative director of the 
courts, § 16-3-803. 


18-1-507. Meetings. 


(a) The conference shall meet annually and at other times as provided in 
this part for consideration of any and all matters pertaining to the discharge 
of the official duties and obligations of its members, and for the purpose of 
education and training, to the end that there be a more prompt and efficient 
administration of the duties and responsibilities of the state clerks and their 
offices. 
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(b) It is the official duty of each member of the conference to attend its 


meetings unless otherwise officially engaged, or for good and sufficient reasons. 


Cross-References. 
Calling of meetings, § 18-1-503. 


History. 
Acts 1985, ch. 239, §§ 1, 4. 


18-1-508. Duties — Committee on drafting and monitoring legislation. | 


It is the duty of the conference to give consideration to the enactment of such 
laws and rules or procedure as in its judgment may be necessary to the more 
effective operation of the offices of the state court clerks. To this end a 
committee of its members shall be appointed to draft suitable legislation and 
submit its recommendations to the general assembly and to monitor legislation 
otherwise submitted that impacts upon the operation of the state court clerks’ 
offices. 


History. 


Acts 1985, ch. 239, § 1. 


Section 


18-2-101. 
18-2-102. 
18-2-103. 
18-2-104. 
18-2-105. 
18-2-106. 
18-2-107. 


18-2-201. 
18-2-202. 
18-2-203. 
18-2-204. 
18-2-205. 
18-2-206. 
18-2-207. 
18-2-208. 
18-2-209. 
18-2-210. 
18-2-211. 
18-2-212. 
18-2-213. 


CHAPTER 2 
ACCOUNTING AND BONDS 


Part 1. Accounting 


Cash book — Penalty for violations. 

Payment of money to parties — Penalty for violations. 
Report of money or assets held. 

False report of moneys held. 

Unlawful use or disposal of money or property. 
Reports of property sold. 

Decree on report of property sold — Appeal. 


Part 2. Bonds 


Official bond. 

Commissioner and receiver bond. 

Failure to give commissioner and receiver bond. 
Special bonds. 

Entry and filing of bonds. 

Scope of liability on bonds. 

Chancellors to examine bonds. 

Examination of witnesses and records. 

Orders to correct deficiencies in bond. 

Other courts and county legislative bodies also to examine bonds. 
Time for examination of bonds. 

Grand jury examination of bonds. 

Removal for failure to execute new bond. 


PART 1 
ACCOUNTING 


18-2-101. Cash book — Penalty for violations. 


(a) The clerks of the courts, and clerks and masters, shall keep a cash book 
as one (1) of the public records of their respective offices, in which they shall 
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enter, under each case, all sums of money received or disbursed by them, 
showing the date of receipt or disbursement, on what account received or 
disbursed and to or from whom received or disbursed. 

(b) The cash book shall be indexed direct and reverse. 

(c) The cash book shall at all times be open to the inspection of the public. 

(d) It is a Class A misdemeanor for any clerk or clerk and master to fail to 
keep the cash book or to allow its inspection as provided in this section. 


History. 

Acts 1897, ch. 26; Shan., § 5852a1; Code 
1932, § 10053; T.C.A. (orig. ed.), § 18-201; Acts 
1989, ch. 591, §§ 1, 6. 


Code Commission Notes. The misdemeanor 
in this section has been designated as a Class A 
misdemeanor by authority of § 40-35-110, 
which provides that an offense designated a 
misdemeanor without specification as to cat- 
egory is a Class A misdemeanor. See also § 39- 
11-114. 


Cross-References. 

Application to references to clerks and mas- 
ters, Tenn. R. Civ. P. 53.05. 

Clerk, clerical and administrative staff of 


board of commissioners, §§ 18-6-101 — 18-6- 
103. 

Disposition of unclaimed moneys, title 5, ch. 
8, part 4. 

Money paid into court, Tenn. R. Civ. P. 67.03. 

Penalty for Class A misdemeanor, § 40-35- 
al i be 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
§ 642. 

Tennessee Jurisprudence, 6 Tenn. Juris., 
Clerks of Court, § 13. 


Law Reviews. 
The Tennessee Court System (Frederic S. Le 
Clercq), 8 Mem. St. U.L. Rev. 189. 


18-2-102. Payment of money to parties — Penalty for violations. 


(a) It is the duty of each of the clerks of the several courts, upon application 
of the party entitled, the party’s agent or attorney, made at the office of the 
clerk, to pay and deliver to the applicant, without delay, any money or property 
in the clerk’s hands, received by virtue of any decree, judgment or order of the 
court, or any judge of the court, or by virtue of the clerk’s office. 

(b) A failure to comply with the requirements of this section is a Class C 
misdemeanor and, moreover, subjects the clerk to motion against the clerk and 


the clerk’s sureties. 


History. 

Code 1858, §§ 40438, 4044 (deriv. Acts 1807, 
ch. 66, §§ 8, 9); Shan., §§ 5860, 5861; Code 
1932, §§ 10062, 10063; T.C.A. (orig. ed.), § 18- 
202; Acts 1989, ch. 591, § 118. 


Cross-References. 
Money paid into court, Tenn. R. Civ. P. 67.03. 
Penalty for Class C misdemeanor, § 40-35- 
ry. 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
§ 640. 

Tennessee Jurisprudence, 6 Tenn. Juris., 
Clerks of Court, §§ 12-14; 8 Tenn. Juris., 
Criminal Procedure, § 4. 


Law Reviews. 
Special Project: Criminal Procedure as De- 


fined by the Tennessee Supreme Court (Julian 
L. Bibb and Walter Sillers Weems), 30 Vand. L. 
Rev. (4) 691. 


Attorney General Opinions. 

A clerk of a trial court is required to collect all 
costs incident to litigation, including costs in- 
curred by a successful plaintiff at the initiation 
of a lawsuit, and to pay such costs to that party 
as part of the judgment of the court, OAG 
02-072, 2002 Tenn. AG LEXIS 77 (6/3/02). 

Litigation taxes paid by a plaintiff at the 
filing of a lawsuit may not be included as costs 
and may not be recovered at the conclusion of a 
lawsuit against an unsuccessful defendant ab- 
sent a court order to the contrary, OAG 02-072, 
2002 Tenn. AG LEXIS 77 (6/3/02). 


18-2-103 
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18-2-103. Report of money or assets held. 


(a) It is the duty of the clerks or clerks and masters of the respective courts 
to prepare a written financial report describing and identifying the amounts of 
money or other assets in their respective offices at the end of each fiscal year. 

(b) The report shall include a listing of all cases for which funds are being 
held, showing the style of each case and the amount held for each case. 

(c) The report shall be filed with the respective court within thirty (30) days 


of the close of the fiscal year. 


(d) The report shall be available for inspection by the comptroller of the 
treasury, or the comptroller of the treasury’s designated representative, 
parties to the litigation and their counsel and other interested parties. 


History. 

Acts 1869-1870, ch. 37, § 9; Shan., § 420; 
mod. Code 1932, § 669; modified; T.C.A. (orig. 
ed.), § 18-203; Acts 1984, ch. 843, § 1. 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
§ 636. 

Tennessee Jurisprudence, 6 Tenn. Juris., 
Clerks of Court, § 12. 


Law Reviews. 

Special Project: Criminal Procedure as De- 
fined by the Tennessee Supreme Court (Julian 
L. Bibb and Walter Sillers Weems), 30 Vand. L. 
Rev. (4) 691. 

The Tennessee Court System — Chancery 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 281. 


NOTES TO DECISIONS 


Analysis 


1. Failure to Report. 
2. Check Substituted for Money — Liability. 


1. Failure to Report. 

A county clerk is required to report regard- 
less of whether he has received any revenue or 
not; and if he fails to do so he is liable to 
indictment. State v. Jones, 70 Tenn. 716, 1879 
Tenn. LEXIS 229 (1879). 

An indictment of a county clerk for failure to 
make report of revenue need not aver that the 
failure or omission to report was corruptly 
done. State v. Jones, 70 Tenn. 716, 1879 Tenn. 
LEXIS 229 (1879). 


2. Check Substituted for Money — Liabil- 
ity. 

This section does not authorize the clerk to 
exhibit checks as a substitute for the money 
required to be reported, but the fact that checks 
are exhibited in the place of money in violation 
of the law will not enable the drawers of the 
checks to escape liability to the creditors of the 
office, for the protection of the sureties of the 
official, to the extent of the amount of the 
checks, with interest. Longmire v. Fain, 89 
Tenn. 393, 18 S.W. 70, 1890 Tenn. LEXIS 61 
(1890). 


18-2-104. False report of moneys held. 


Any clerk or clerk and master who willfully and corruptly makes a false 
report to the court of the matters required by § 18-2-103 commits a Class A 
misdemeanor, and the clerk shall be removed from office under § 18-2-213. 


History. 

Acts 1869-1870, ch. 37, § 10; Shan., § 422; 
Code 1932, § 670; T.C.A. (orig. ed.), § 18-204; 
Acts 1989, ch 591, § 111. 


Cross-References. 
Penalty for Class A misdemeanor, § 40-35- 
Tens 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
§ 617. 

Tennessee Jurisprudence, 6 Tenn. Juris., 
Clerks of Court, § 18. 


Law Reviews. 
Special Project: Criminal Procedure as De- 
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fined by the Tennessee Supreme Court (Julian 
L. Bibb and Walter Sillers Weems), 30 Vand. L. 
Rev. (4) 691. 


18-2-105. Unlawful use or disposal of money or property. 


Any clerk or clerk and master of any court who, without authority of law, 
uses, loans or converts to the clerk’s or clerk and master’s own use, or 
otherwise disposes of, any money or property that may have come into the 
clerk’s or clerk and master’s hands in the clerk’s or clerk and master’s official 


capacity, commits a Class C felony. 


History. 

Acts 1869-1870, ch. 37, § 11; Shan., § 423; 
mod. Code 1932, § 671; T.C.A. (orig. ed.), § 18- 
205; Acts 1989, ch. 591, § 26. 


Cross-References. 
Penalty for Class C felony, § 40-35-111. 


Textbooks. 
Tennessee Jurisprudence, 6 Tenn. Juris., 
Clerks of Court, § 18. 


Law Reviews. 

Special Project: Criminal Procedure as De- 
fined by the Tennessee Supreme Court (Julian 
L. Bibb and Walter Sillers Weems), 30 Vand. L. 
Rev. (4) 691. 


NOTES TO DECISIONS 


1. Construction. 

Read broadly, T.C.A. § 18-2-105 provides 
that the inclusive and unspecific designation of 
“any money or property which may have come 
into the clerk’s or clerk and master’s hands in 


the clerk’s or clerk and master’s official capac- 
ity” includes money taken from a governmental 
budget. Wooley v. Madison County, 209 F. Supp. 
2d 836, 2002 U.S. Dist. LEXIS 12297 (W.D. 
Tenn. 2002). 


18-2-106. Reports of property sold. 


(a) It is the duty of the clerk, whenever property has been sold by the clerk 
under order of the clerk’s court, or any judge of the court, at each term to make 
and submit to the court a report showing the property sold, the amount of the 
sale, the principal and interest collected, the aggregate fund on hand, the 
disbursements made, to whom and when, specifying separately the fees 
allowed to the clerk and other officers of court. 

(b) Any person interested in the report may except to the report, as in other 


cases. 


History. 

Code 1858, §§ 4045, 4046 (deriv. Acts 1851- 
1852, ch. 178, §§ 1, 2); Shan., § 5862; Code 
1932, § 10064; T.C.A. (orig. ed.), § 18-206. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 877. 


Tennessee Jurisprudence, 6 Tenn. Juris., 
Clerks of Court, § 12. 


Law Reviews. 

The Tennessee Court System — Chancery 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 281. 


NOTES TO DECISIONS 


Analysis 
1. Exceptions — Waiver of Objections Thereto. 


2. Setting Aside Sale — Procedure. 
3. Duty of Court Making Sales. 


18-2-107 
1. Exceptions — Waiver of Objections 
Thereto. 


Exceptions filed out of time must be objected 
to by motion to take them from the files, or the 
objection is waived. Bryant v. McCollum, 51 
Tenn. 511, 1871 Tenn. LEXIS 197 (1871). 


2. Setting Aside Sale — Procedure. 

The proper mode of setting aside a sale, for 
matter not in the record, is by petition, and not 
by exceptions to the report. Bryant v. McCol- 
lum, 51 Tenn. 511, 1871 Tenn. LEXIS 197 
(1871). 


3. Duty of Court Making Sales. 
In making sales of property it is the duty of 
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the court to see: (1) That the proper parties are 
before the court to give a good title to the 
purchaser; (2) That the pleadings and proofs 
justify the sale; (3) That there is a proper decree 
of sale; (4) That the sale is made by the master 
in strict compliance with the decree; (5) That 
the best price possible is obtained for the prop- 
erty sold; and (6) That the report of sale by the . 
master and confirmation thereof are in regular 
form. Donlon v. Donlon, 57 Tenn. App. 319, 418 
S.W.2d 448, 1967 Tenn. App. LEXIS 233 (Tenn. 
Ct. App. 1967). 


18-2-107. Decree on report of property sold — Appeal. 


(a) The report and the action of the court on the report shall be embodied in 
a decree, to be entered on the minutes of the court, and the clerk shall be 
entitled to no other fees or allowances than those specified and fixed by the 


decree of the court. 


(b) The action of the court is subject to the right of appeal by the persons 


interested, as in other cases. 


History. 

Code 1858, §§ 4047, 4048 (deriv. Acts 1851- 
1852, ch. 178, § 2); Shan., § 5863; Code 1932, 
§ 10065; T.C.A. (orig. ed.), § 18-207. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 877. 


Law Reviews. 

The Tennessee Court System — Chancery 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rey. 281. 


NOTES TO DECISIONS 


Analysis 


1. Decree. 

2. —Setting Aside. 

3. Duty of Court Making Sales. 
1 

2 


. Decree. 


. —Setting Aside. 

Court does not lose jurisdiction to set aside 
decree as to the sale of property for 30 days 
after its entry and decree can be set aside 
during that period upon a proper showing. 
Donlon v. Donlon, 57 Tenn. App. 319, 418 
S.W.2d 448, 1967 Tenn. App. LEXIS 233 (Tenn. 
Ct. App. 1967). 


3. Duty of Court Making Sales. 

In making sales of property it is the duty of 
the court to see: (1) That the proper parties are 
before the court to give a good title to the 
purchaser; (2) That the pleadings and proofs 
justify the sale; (3) That there is a proper decree 
of sale; (4) That the sale is made by the master 
in strict compliance with the decree; (5) That 
the best price possible is obtained for the prop- 
erty sold; and (6) That the report of sale by the 
master and confirmation thereof are in regular 
form. Donlon v. Donlon, 57 Tenn. App. 319, 418 
S.W.2d 448, 1967 Tenn. App. LEXIS 233 (Tenn. 
Ct. App. 1967). 


PART 2 
BONDS 


18-2-201. Official bond. 


(a) Every clerk of a court except the clerk of the supreme court and chief 
deputy clerks of the supreme court, before entering upon the duties of the 
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clerk’s office, shall enter into an official bond, which shall be prepared in 
accordance with title 8, chapter 19, to the satisfaction of the clerk’s court, in the 
sum of fifty thousand dollars ($50,000) in counties with a population of less 
than fifteen thousand (15,000) and one hundred thousand dollars ($100,000) in 
counties with a population of fifteen thousand (15,000) or more, according to 
the 2010 federal census or any subsequent federal census, or in a greater sum 
as the court may determine, payable to the state, and conditioned for the 
safekeeping of the records and for the faithful discharge of the duties of the 
clerk’s office. 

(b) The clerk of the supreme court and chief deputy clerks of the supreme 
court shall be included within the blanket surety bond required by § 4-4-108. 

(c) Unless otherwise clearly indicated by the context in which it is used, 


“clerk of a court” or “clerk,” as used in this part, includes “county clerk.” 


History. 

Code 1858, § 326 (deriv. Acts 1794, ch. 1, 
§§ 2,50); Shan., § 402; Code 1932, § 652; Acts 
1977, ch. 270, § 16; 1980}ich. 887,.§<5;, T:CiA. 
(orig. ed.), § 18-208; Acts 1982, ch. 662, § 1; 
1993, ch. 70; §§ 6, 7; 1998, ch. 677, § 14; 2013, 
Siig. 9 7: 


Compiler’s Notes. 

For table of U.S. decennial populations of 
Tennessee counties, see Volume 13 and its 
supplement. 

Acts 2018, ch. 315, § 31 provided that the 
act, which amended subsection (a), shall apply 


to the renewal or obtaining an official bond for 
any bonding after April 29, 2013. 


Cross-References. 
Condition that fees, etc., will be accounted 
for, § 8-22-102. 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
§ 632. 

Tennessee Jurisprudence, 6 Tenn. Juris., 
Clerks of Court, §§ 5, 14; 15 Tenn. Juris., 
Insurance, § 127; 16 Tenn. Juris., Judicial 
Sales, § 9. 


NOTES TO DECISIONS 


Analysis 


. Conditions of Bond. 

. —Common Law Bond. 

. —Implied Assumpsit Not within Bond — 
Liability. 

4. Bond as Commissioner — Effect on Bond as 
Clerk. 

. Reelected Clerk — Failure to Give Bond. 

. Sureties. 

. —Signatures and Acknowledgments. 

. —Signing on Condition. 

. —Securing New Sureties. 

10. Relation to Other Statutes. 


1. Conditions of Bond. 

The evidences belonging to each party, except 
the depositions, may be entrusted to that party, 
but the court papers ought never to be out of 
the custody of the clerk or judge. The clerk is, 
both civilly and criminally, liable for the pres- 
ervation of the records, and is responsible upon 
his bond for their preservation, and he is pecu- 
liarly the proper custodian of them. Tindall v. 
Shelby, 5 Tenn. 98, 1817 Tenn. LEXIS 61 
(1817). 

A bond to the effect that the officer will truly 
and faithfully perform all the duties of the office 
is a guaranty of the personal honesty of such 
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officer and furnishes indemnity against his 
defalcations. United States Fidelity & Guar- 
anty Co. v. Rainey, 120 Tenn. 357, 113 S.W. 397, 
1907 Tenn. LEXIS 53 (1907). 


2. —Common Law Bond. 

A fidelity bond given voluntarily, for a valid 
consideration, by a surety company, which was 
not conditioned according to the statutes, omit- 
ting one prescribed condition and embracing 
other unrequired conditions, is nevertheless a 
bond good at common law and enforceable to 
the full extent of the penalty imposed. United 
States Fidelity & Guaranty Co. v. Rainey, 120 
Tenn. 357, 113 S.W. 397, 1907 Tenn. LEXIS 53 
(1907). 


3. —Implied Assumpsit Not within Bond 
— Liability. 

County could not maintain an action of as- 
sumpsit against the personal representative of 
the deceased clerk of the county court (now 
county clerk) to recover the amount of money 
appropriated and paid by the county court 
under contract with his successor in office for 
the performance of certain official duties ne- 
glected by such deceased clerk in failing and 
neglecting to record marriage licenses and 
settlements made with guardians and admin- 
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istrators. This suit was not upon the bond, nor 
by any one who had been injured, but it was a 
suit to recover as upon an implied assumpsit for 
money paid for the work and labor of another 
without his request, or knowledge, and even 
after his death. Alexander v. Marshall, 40 Tenn. 
475, 1859 Tenn. LEXIS 134 (1859). 


4. Bond as Commissioner — Effect on 
Bond as Clerk. 

A bond given by a clerk to secure his duties as 
such is not displaced by an additional bond as 
commissioner, as a direct order of court is 
necessary to display a bond and the taking of 
additional bonds authorized by statute cannot 
harm the surety since it operates to make the 
lability of the surety on the bond of the clerk 
for his default as commissioner secondary to 
that extent. State use of Heiskell v. Fidelity & 
D. Co., 132 Tenn. 303, 178 S.W. 433, 1915 Tenn. 
LEXIS 23 (1915). 


5. Reelected Clerk — Failure to Give 
Bond. 

A reelected clerk who continues to act as 
clerk, and has custody and control of the re- 
cords, but without giving bond, or being sworn 
in as clerk, is at least a clerk de facto, if not de 
jure. Douglas v. Neil, 54 Tenn. 437, 1872 Tenn. 
LEXIS 70 (1872); Heard v. Elliott, 116 Tenn. 
150, 92 S.W. 764, 1905 Tenn. LEXIS 14 (1905). 


6. Sureties. 


7. —Signatures and Acknowledgments. 
Where sureties upon the several bonds of a 
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clerk and master signed the same at different 
times and places, and part of the sureties 
acknowledged the bonds before the chancellor, 
and others did not, all were liable, those who 
did not acknowledge as well as those who did. 
Buford v. Cox, 71 Tenn. 518, 1879 Tenn. LEXIS 
109 (1879). 


8. —Signing on Condition. 

Sureties signing bond on the condition that 
others named would sign it also, but acknowl- 
edging same without communicating the condi- 
tions, are liable, although the others do not sign 
it. Bramley v. Wilds, 77 Tenn. 674, 1882 Tenn. 
LEXIS 121 (1882). 


9. —Securing New Sureties. 

Clerk of court who failed to secure new sure- 
ties after written notice by old sureties was 
subject to removal by the court. Evans v. Jus- 
tices of Claibourne County, 4 Tenn. 26, 1816 
Tenn. LEXIS 9 (1816). 


10. Relation to Other Statutes. 

The remedy of persons not falling within the 
scope of either § 18-2-202 or former § 18-209 
relating to revenue bonds was upon the clerk’s 
official bond prescribed by this section. State v. 
American Surety Co., 22 Tenn. App. 197, 120 
S.W.2d 967, 1938 Tenn. App. LEXIS 16 (Tenn. 
Ct. App. 1938). 


DECISIONS UNDER PRIOR LAW 


Analysis 


. Scope of Revenue Bond. 

. Conditioned Contrary to Statute. 

. Defalcation of Criminal Court Clerk — Ju- 
risdiction of Circuit Court. 


One 


1. Scope of Revenue Bond. 

A suit would not lie in the name of the state, 
for the use of an individual, upon the official 
revenue bond of the clerk of the county court 
(now county clerk) for a wrong done to him by 
the clerk in refusing to accept a tender of what 
is known as the “old issue” of the bank of 
Tennessee in payment of the merchant’s privi- 
lege tax. Such bond was given to the state to 
enforce the performance of official duties and to 
indemnify the public against official delin- 
quency. State ex rel. Bailey, Ordway & Co. v. 
Nichol, 76 Tenn. 657, 1881 Tenn. LEXIS 58 
(1881). 


2. Conditioned Contrary to Statute. 
Where the revenue bond of a circuit court 

clerk was voluntarily and for a valid consider- 

ation executed by him and his surety, but was 


not conditioned according to statute, omitting 
one prescribed condition, and embracing other 
conditions not required by the statute, but not 
against public policy, such bond was a good 
common law bond, and would be enforced to the 
full extent of the penalty imposed for the 
breach of the conditions prescribed by the stat- 
ute and those stipulated in the bond. United 
States Fidelity & Guaranty Co. v. Rainey, 120 
Tenn. 357, 113 S.W. 397, 1907 Tenn. LEXIS 53 
(1907). 


3. Defalcation of Criminal Court Clerk — 
Jurisdiction of Circuit Court. 

A motion by the state against the clerk of the 
criminal court of Davidson County, and his 
sureties for failure to pay over jail fees ad- — 
vanced by the state in criminal cases and fi- 
nally adjudged against the county and collected 
by the criminal court clerk, and also the state 
taxes on litigation in criminal cases collected by 
such clerk from the county, could be made in 
the circuit court of Davidson County. Donelson 
v. State, 71 Tenn. 692, 1879 Tenn. LEXIS 132 
(1879). 
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18-2-202. Commissioner and receiver bond. 


The several courts may also require their clerks to give bond, in accordance 
with § 18-2-205, in such sum as the court deems sufficient to cover property or 
funds that may at any time come to the hands of the clerks as special 
commissioners or receivers, by appointment of the court or any judge of the 


court. 


History. 

Code 1858, § 328 (deriv. Acts 1849-1850, ch. 
150, § 2); Shan., § 404; Code 1932, § 654; 
T.C.A. (orig. ed.), § 18-210; Acts 1998, ch. 677, 
$15. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§ 632. 


Tennessee Jurisprudence, 6 Tenn. Juris., 
Clerks of Court, § 14; 15 Tenn. Juris., Insur- 
ance, § 127. 


Law Reviews. 

Special Project: Criminal Procedure as De- 
fined by the Tennessee Supreme Court (Julian 
L. Bibb and Walter Sillers Weems), 30 Vand. L. 
Rev. (4) 691. 


NOTES TO DECISIONS 


Analysis 


. Implied Powers. 

. Statutory and Common Law Bond. 

Special Commissioner or Receiver. 

—Designation as Commissioner — Neces- 
sity. 

—Duration of Appointment. 

—Death of Commissioner — Effect on Trust. 

. Sureties. 

. —Reappointment — Liability of Sureties on 

Old and New Bonds. 

9. —Reelection of Clerk. 

10. —Loss of Money Not Loaned. 

11. —Secondary Liability of Sureties. 
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1. Implied Powers. 

The power of special commissioners to sell 
property and to take notes therefor implies the 
power to receive payment. Matthews v. Thomp- 
son, 49 Tenn. 588, 1871 Tenn. LEXIS 48 (1871). 


2. Statutory and Common Law Bond. 

Where a special bond was not only condi- 
tioned as required by § 18-2-202 but also had a 
superadded condition relating to “fees from the 
sale of property or otherwise” it was properly 
construed by the chancery court as a statutory 
bond and also a common law bond limited only 
by its terms, the contention that the super- 
added condition and §§ 8-19-111, 8-19-301 
would make the bond a statutory official bond 
was not valid since those sections are general in 
nature and are not applicable when a specific 
section such as § 18-2-202 is involved. State v. 
American Surety Co., 22 Tenn. App. 197, 120 
S.W.2d 967, 1938 Tenn. App. LEXIS 16 (Tenn. 
Ct. App. 1938). 


3. Special Commissioner or Receiver. 


4. —Designation as Commissioner — Ne- 
cessity. 

A decree of sale directing the clerk of the 

court to sell property need not designate him 


otherwise than as clerk. Williams v. Bowman, 
40 Tenn. 678, 1859 Tenn. LEXIS 199 (1859); 
Bowen v. Evans, 69 Tenn. 107, 1878 Tenn. 
LEXIS 54 (1878). 

It is not necessary for the clerk to be ap- 
pointed “special commissioner,” either by gen- 
eral appointment or by decree in the several 
causes in which he acts. When the clerk is 
ordered to perform duties not pertaining to his 
office proper, it is not necessary that he should 
be styled “special commissioner,” for without 
such designation, the sureties on his bond as 
special commissioner will be liable for his de- 
faults in such capacity, though he was not 
specially appointed as such commissioner. Bu- 
ford v. Cox, 71 Tenn. 518, 1879 Tenn. LEXIS 
109 (1879); State v. Cole, 81 Tenn. 367, 1884 
Tenn. LEXIS 51 (1884). 


5. —Duration of Appointment. 

The appointment of a special commissioner is 
not under the Constitution, but under the au- 
thority conferred by statute. The duration of 
the appointment is not limited by law. This is 
left to the discretion of the court, according to 
the exigencies that may arise. If the duration of 
the appointment is not limited by the court in 
the order of appointment, the appointment con- 
tinues until the duties of the trust are dis- 
charged. The special commissioner is properly 
a trustee, and the condition of the bond obliges 
him to perform all the duties of the trust. 
Williams v. Bowman, 40 Tenn. 678, 1859 Tenn. 
LEXIS 199 (1859); Bowen v. Evans, 69 Tenn. 
107, 1878 Tenn. LEXIS 54 (1878); Horton v. 
Cope, 74 Tenn. 155, 1880 Tenn. LEXIS 222 
(1880); State v. Cole, 81 Tenn. 367, 1884 Tenn. 
LEXIS 51 (1884). 

While the statutes in a certain sense annexed 
the office of special commissioner to that of the 
clerk, because they entitle the clerk to perform 
the duties of the office of commissioner and to 
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receive the emoluments thereof, if he will ex- 
ecute a special bond, there is no merger of the 
two offices, and the duration of the appoint- 
ment of a special commissioner is not limited by 
law, and it may continue beyond the term of the 
office of the clerk, if a successor to the commis- 
sioner shall not be appointed by the court when 
the individual ceases to be clerk. State use of 
Heiskell v. Fidelity & D. Co., 132 Tenn. 303, 178 
S.W. 433, 1915 Tenn. LEXIS 23 (1915). 


6. —Death of Commissioner — Effect on 
Trust. 

The legal title to notes taken by, and payable 
to, the commissioner to sell property under 
decree of court, upon his death vests in his 
personal representative, subject to the trust in 
favor of the beneficiaries, and until another 
commissioner or trustee is appointed by the 
court, the authority continues in the commis- 
sioner and his personal representative. Horton 
v. Cope, 74 Tenn. 155, 1880 Tenn. LEXIS 222 
(1880); State v. Cole, 81 Tenn. 367, 1884 Tenn. 
LEXIS 51 (1884). 


7. Sureties. 


8. —Reappointment — Liability of Sure- 
ties on Old and New Bonds. 

Where a clerk and master is reappointed and 
executes his bond as commissioner and re- 
ceiver, the sureties on his first bond are only 
liable for the money received from the sales of 
land prior to the execution of his second bond, 
and the sureties upon his second bond are liable 
for all moneys received afterwards in such 
capacity. Bowen v. Evans, 69 Tenn. 107, 1878 
Tenn. LEXIS 54 (1878). 


9. —Reelection of Clerk. 

If a clerk of the county court (now county 
clerk) is reelected and qualified as his own 
successor, and has money on hand belonging to 
the office which has not been demanded during 
his first term of office, the sureties on his first 
bond will not be liable therefor, but the sureties 
on his second bond will be liable for the proper 
accounting therefor. Yoakley v. King, 78 Tenn. 
67, 1882 Tenn. LEXIS 143 (1882). 
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If a clerk having money in his hands, either 
as clerk or special commissioner and receiver, 
becomes his own successor, the old sureties will 
be released and the new sureties will become 
liable therefor. The presumption in the absence 
of proof to the contrary is that the money was 
on hand at the time of the succession, and this 
presumption can only be removed by positive 
proof to the contrary, or at least by the produc- 
tion of the best evidence. The mere fact that the 
clerk’s account in bank was overdrawn at the 
time of the succession is not sufficient, when 
the proof is clear that there was no defalcation 
during the first term. State v. Cole, 81 Tenn. 
367, 1884 Tenn. LEXIS 51 (1884); State v. Polk, 
82 Tenn. 1, 1884 Tenn. LEXIS 95 (1884); State 
use of Anderson County v. Hays, 99 Tenn. 542, 
42 S.W. 266, 1897 Tenn. LEXIS 66 (1897). 


10. —Loss of Money Not Loaned. 

The sureties on the official bond of the clerk 
and master are liable for the loss of money 
received and retained by him as clerk and 
master, though he is directed by order of the 
court to lend it out as receiver, where he never 
lends it, and never does any act indicating his 
acceptance of the office of receiver. Waters v. 
Carroll, 17 Tenn. 102, 1836 Tenn. LEXIS 24 
(1836); Buford v. Cox, 71 Tenn. 518, 1879 Tenn. 
LEXIS 109 (1879); State v. Cole, 81 Tenn. 367, 
1884 Tenn. LEXIS 51 (1884). 


11. —Secondary Liability of Sureties. 
Where a bank check was drawn and fur- 
nished to be used, and was in fact used, by the 
clerk and master in lieu of cash in making his 
financial reports, whereby he was enabled to 
cover up his default and continue in office, the 
drawer of such check in favor of the incumbent 
of the office of clerk and master, though in his 
individual and not in his official capacity, be- 
comes liable for the amount of that check to the 
creditors of that officer, although the check was 
given without consideration and was after- 
wards returned to the drawer; and the liability 
of the drawer of such check in such case is 
primary, as between himself and the sureties of 
the several bonds. Longmire v. Fain, 89 Tenn. 
393, 18 S.W. 70, 1890 Tenn. LEXIS 61 (1890). 


18-2-203. Failure to give commissioner and receiver bond. 


The failure of the clerk to execute the special bond provided for in § 18-2-202 
shall not subject the clerk to any penalty, but the court may confide the 
particular business to such other person as will give the required security, and, 
in the absence of the special bond, the clerk and the clerk’s sureties will be 
liable, on the regular official bond, for all property or money with which the 
clerk may be properly chargeable as special commissioner or receiver. 


History. 
Code 1858, § 329; Shan., § 405; Code 1932, 
§ 655; T.C.A. (orig. ed.), § 18-211. 


Textbooks. 
Tennessee Jurisprudence, 6 Tenn. Juris., 
Clerks of Court, § 14; 15 Tenn. Juris., Insur- 
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ance, § 127; 21 Tenn. Juris., Reference and 
Commissioners, § 19. 
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NOTES TO DECISIONS 


Analysis 


1. Failure to Accept Receivership — Effect as 
to Money Held. 

2. Acceptance of Receivership — Effect on 
Sureties on Official Bond. 


1. Failure to Accept Receivership — Effect 
as to Money Held. 

Where a clerk and master has received 
money in his character of clerk and he is 
appointed by the court a receiver and ordered to 
loan the money out, but there is no evidence 
showing that he loaned the money and no fact 
or circumstance from which it may be inferred 
that he accepted the office of receiver, or acted 


18-2-204. Special bonds. 


under it, the money will be considered as re- 
tained in his hands as clerk and master. Waters 
v. Carroll, 17 Tenn. 102, 1836 Tenn. LEXIS 24 
(1836). 


2. Acceptance of Receivership — Effect on 
Sureties on Official Bond. 

A court of chancery cannot impose the office 
of receiver upon its clerk and master without 
the consent of the clerk, and where a clerk and 
master is appointed by the courts as receiver, 
and as such receives in his hands money or 
property, the sureties on his official bond, taken 
for the faithful performance of his duties as 
clerk, are not responsible. Waters v. Carroll, 17 
Tenn. 102, 1836 Tenn. LEXIS 24 (1836). 


The court may also require special bonds to meet particular exigencies, and 
in a suitable penalty, whenever, in its judgment, the interest of suitors render 


it necessary, subject to § 18-2-203. 


History. 
Code 1858, § 330; Shan., § 406; Code 1932, 
§ 656; T.C.A. (orig. ed.), § 18-212. 


Textbooks. 
Tennessee Jurisprudence, 6 Tenn. Juris., 
Clerks of Court, § 14. 


Law Reviews. 

Special Project: Criminal Procedure as De- 
fined by the Tennessee Supreme Court (Julian 
L. Bibb and Walter Sillers Weems), 30 Vand. L. 
Rev. (4) 691. 


NOTES TO DECISIONS 


1. Limited Liability of Sureties — Effect of 
Bond on Other Bonds. 

The sureties on a special bond executed in a 
particular case are liable for no default outside 
such case, but are primarily liable to the extent 
of the bond for any default therein. The special 


bond does not discharge the other bonds in the 
particular case, but operates simply as a trans- 
fer of primary liability to the special bondsmen. 
After exhaustion of that bond the other bonds 
are liable. Longmire v. Fain, 89 Tenn. 393, 18 
S.W. 70, 1890 Tenn. LEXIS 61 (1890). 


18-2-205. Entry and filing of bonds. 


The bonds required in §§ 18-2-201 — 18-2-204, after being acknowledged 
before, approved and certified by the court, shall be entered upon the minutes 
within thirty (30) days, and shall then be recorded in the office of the county 
register of deeds and transmitted to the office of the county clerk for 


safekeeping. 


History. 

Code 1858, § 331 (deriv. Acts 1794, ch. 1, 
§§ 2, 50); Shan., § 407; Code 1932, § 657; 
impl. am. Acts 1937, ch. 33, § 51; impl. am. 
Acts 1959, ch. 9, § 14; T.C.A. (orig. ed.), § 18- 
213; Acts 1998, ch. 677, § 16; 2013, ch. 315, 
§ 18. 


Compiler’s Notes. 

Acts 2013, ch. 315, § 31 provided that the 
act, which amended this section, shall apply to 
the renewal or obtaining an official bond for any 
bonding after April 29, 2013. 


18-2-206 
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NOTES TO DECISIONS 


1. Suit on Bond — Exhibits. 

When suit is brought upon the bond of a 
clerk, shall the original or certified copy thereof 
be produced; and, if a copy, shall it be from the 
court record or from the office of the secretary of 
state? This question was not determined in the 
case in which it arose. It is said that there is no 


special provision as to whether the original or a 
certified copy shall be produced when such 
bonds are sued on; and, if a copy, whether a 
copy from the court record or from the office of 
the secretary of state shall be the better evi- 
dence. Bramley v. Wilds, 77 Tenn. 674, 1882 
Tenn. LEXIS 121 (1882). 


18-2-206. Scope of liability on bonds. 


The official bonds of clerks, executed under this code, are obligatory on the 
principal and sureties for every wrongful act or failure of duty in the clerk’s 
official capacity, whether embraced in the condition of the bond or not, or 
erowing out of a law passed subsequently to its execution. 


History. 

Code 1858, § 335 (deriv. Acts 1849-1850, ch. 
150, § 1); Shan., § 411; Code 1932, § 661; 
T.C.A. (orig. ed.), § 18-214. 


Cross-References. 
Bonds of public officers, law applicable, §§ 8- 
19-302 — 8-19-304, 8-19-306. 


Textbooks. 
Tennessee Jurisprudence, 6 Tenn. Juris., 
Clerks of Court, § 14. 


NOTES TO DECISIONS 


Analysis 


. Official Bond — Extent of Liability. 
. Bond as Commissioner — Limited Liability. 
. Fees for Notices — Liability. 


. Official Bond — Extent of Liability. 
Sureties on an official bond are not liable for 
more than the amount of the penalty named 
therein, and such a bond does not bear interest 
from date of breach, or demand, or commence- 
ment of suit for the penalty. State ex rel. Terry 
v. Blakemore, 54 Tenn. 638, 1872 Tenn. LEXIS 
100 (1872). 


m Che 


2. Bond as Commissioner — Limited Li- 
ability. 

The liability of the clerk and master on a 
bond given as special commissioner to sell prop- 
erty is limited to accounting for and paying over 
moneys coming into his hands from sales made 
by himself under orders of court; the proper 


disposition of moneys otherwise coming into his 
hands, and of moneys arising from sales made 
by himself but retained under orders of court, 
and converted into a trust fund, is covered by 
the bond of the office proper. State ex rel. Terry 
v. Blakemore, 54 Tenn. 638, 1872 Tenn. LEXIS 
100 (1872). 


3. Fees for Notices — Liability. 

Under § 35-505 (repealed), fixing the fees for 
notices of sale, attachment and nonresident 
notices and providing that the clerk of the court 
(now county clerk) shall require an affidavit 
from the publisher that the notice has ap- 
peared, the advertisement is recognized as an 
official act of the officer and the clerk and 
master is liable for such fees collected and for 
default in regard to them his sureties also 
become liable. State use of Herald Pub. Co. v. 
Whitworth, 98 Tenn. 263, 39 S.W. 10, 1896 
Tenn. LEXIS 220 (1897). 


18-2-207. Chancellors to examine bonds. 


It is the duty of the chancellors, on the first day of each term of their 
respective courts, to examine the bonds of the respective clerks and masters of 
those courts, and to ascertain whether they are in conformity to law and 
whether the sureties on the bonds are good and solvent and worth the 
penalties of the bonds respectively. 


ee St 
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History. Textbooks. 
Acts 1869-1870, ch. 37, § 1; Shan., § 412; Gibson’s Suits in Chancery (7th ed., Inman), 
Code 1932, § 662; T.C.A. (orig. ed.), § 18-215. § 617. 


Tennessee Jurisprudence, 6 Tenn. Juris., 


Cross-References. Clerks of Court, § 14. 


Examination of clerks’ bonds, § 8-19-201. 


18-2-208. Examination of witnesses and records. 


The chancellors, whenever necessary to arrive at a correct knowledge of the 
respective bonds and their sufficiency, shall summon witnesses and examine 
them on oath, and shall examine all records in any of the county or state offices, 
and all records and papers in the offices of the clerks and masters. 


History. Textbooks. 
Acts 1869-1870, ch. 37, § 2; Shan., § 413; Tennessee Jurisprudence, 6 Tenn. Juris., 
Code 1932, § 663; T.C.A. (orig. ed.), § 18-216. Clerks of Court, § 14. 


18-2-209. Orders to correct deficiencies in bond. 


Whenever any chancellor in any manner determines that the bonds of any 
clerk and master of any court within the chancellor’s judicial district are, from 
any cause, insufficient, the chancellor shall forthwith make a record of the fact 
on the minutes of the court, and order the clerk and master, within thirty (30) 
days from that date, to make the clerk and master’s bonds sufficient by 
executing new bonds or giving additional security, and complying with any 
order of the chancellor in regard to the bonds. 


History. Textbooks. 

Acts 1869-1870, ch. 37, § 3; Shan., § 414; Tennessee Jurisprudence, 6 Tenn. Juris., 
mod. Code 1932, § 664; T.C.A. (orig. ed.), § 18- Clerks of Court, § 14. 
BAT. 


18-2-210. Other courts and county legislative bodies also to examine 
bonds. 


Sections 18-2-207 — 18-2-209 shall apply also to the clerks of the other 
courts of this state, and it shall be the duty of the judges of the supreme, 
circuit, criminal and special courts, at each term of those courts, respectively, 
and of the county legislative bodies at every quarterly meeting, to inquire into 
the bonds of their respective clerks, as the chancellors are required to do; and 
all the powers for this purpose vested in the chancellors are vested in the 
judges of the other courts and the county legislative body. 


History. Cross-References. 

Acts 1869-1870, ch. 37, § 4; Shan., § 415; Examination of clerks’ bonds by judges, § 8- 
mod. Code 1932, § 665; impl. am. Acts 1978, ch. 19-201. 
934, §§ 7, 12, 36; T.C.A. (orig. ed.), § 18-218. 


18-2-211. Time for examination of bonds. 


Nothing in §§ 18-2-207 — 18-2-210 is to be construed to prevent the 
examination of bonds on any other than the first day of any term or meeting, 
but the examination shall be made at each term and quarterly meeting, as 
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respectively provided, and the examination may be continued from day to day 
until a satisfactory conclusion is reached. 


History. mod. Code 1932, § 666; impl. am. Acts 1978, ch. 
Acts 1869-1870, ch. 37, § 5; Shan., § 416; 934, §§ 7, 12, 36; T.C.A. (orig. ed.), § 18-219. 


18-2-212. Grand jury examination of bonds. 


The grand jury in each county shall inquire into the correctness and 
sufficiency of the bonds of all the clerks within the county, including the clerk 
and master of the chancery court, and, for this purpose, they may send for 
witnesses and examine all necessary records and papers. Should they find any 
bond of any of the clerks incorrect in form or insufficient in amount, or in the 
quality of the security on the bonds, it is their duty to return the fact to the 
court to which the clerk belongs, and thereupon it shall be the duty of the court, 
without delay, to make an order upon the clerk to execute within thirty (30) 
days, in lieu of such bond, a new bond, or give additional satisfactory security. 


History. mod. Code 1932, § 667; T.C.A. (orig. ed.), § 18- 
Acts 1869-1870, ch. 37, § 6; Shan., § 417; 220. 


18-2-213. Removal for failure to execute new bond. 


(a) Should any clerk or clerk and master fail to comply with the order of the 
clerk or clerk and master’s court, it shall be the imperative duty of the court to 
remove the clerk or clerk and master, and appoint some other person in the 
clerk’s or clerk and master’s place. 

(b) If a clerk elected by the people is removed, the appointment shall be to 
fill the unexpired term, but if a clerk and master, or other clerk whose 
appointment is by law vested in the court is removed, the appointment shall be 
for a full term of office. 

(c) Ample power and authority are vested in the courts to take bond and 
security to carry into execution this section. 


History. Textbooks. 

Acts 1869-1870, ch. 37, § 7; Shan., § 418; Gibson’s Suits in Chancery (7th ed., Inman), 
mod. Code 1932, § 668; T.C.A. (orig. ed.),§ 18-  § 617. 
PAM 


Cross-References. 
Term of office of clerk and master, Tenn. 
Const., art. VI, § 13; §§ 18-4-101, 18-5-101. 


CHAPTER 3 
SUPREME COURT CLERKS 


Section 

18-3-101. Appointment — Tenure. 

18-3-102. Duties. 

18-3-103 — 18-3-108. [Reserved.] 

18-3-109. Recess appointments. 

18-3-110. Removal. 

18-3-111. Disposition of old court documents — Record retention plan. 
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18-3-101. Appointment — Tenure. 


(a) The clerk of the supreme court shall be appointed by the judges of the 
supreme court and shall hold office for a period of six (6) years. The clerk of the 
supreme court shall be located at Nashville. 

(b) Three (3) chief deputy clerks of the supreme court, one (1) each for the 
eastern, middle and western grand divisions, shall be appointed by the clerk of 
the supreme court, subject to the approval of the supreme court, to supervise 
and coordinate the business of the supreme court and intermediate appellate 
courts in their respective grand divisions. The chief deputy clerk for the 
eastern grand division shall be located at Knoxville. The chief deputy clerk for 
the middle grand division shall be located at Nashville. The chief deputy clerk 
for the western grand division shall be located at Jackson. 


History. 

Code 1858, § 321 (deriv. Const. 1834, art. 6, 
B13);. Acts 1870, ch. 24, § 4; Shan.,: § 397; 
Code 1932, § 647; T.C.A. (orig. ed.), § 18-301; 
Acts 1993, ch. 70, § 8. 


Compensation of appellate clerks, § 8-23- 
105. 
Grand divisions, title 4, ch. 1, part 2. 


Law Reviews. 


The Tennessee Court System — Supreme 
_ Cross-References. Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Clerks of supreme court to be clerks of court Roy 491. 


of appeals, § 16-4-106. 
Clerks of supreme court to be clerks of court 
of criminal appeals, § 16-5-109. 


18-3-102. Duties. 


The clerk of the supreme court, in addition to the duties prescribed by 
chapters 1 and 2 of this title, is required to: 

(1) Preserve the written opinions of the judges as other records of the 
clerk of the supreme court’s office, subject to the inspection of all persons 
wishing to examine them, and to furnish certified copies of the written 
opinions, on demand, to any person applying and paying the lawful fees; 

(2) Deliver to the attorney general and reporter the original opinions of 
the court within ten (10) days after the decision; 

(3) Issue to the inferior courts, within sixty (60) days, and before the next 
term of the inferior court after the adjournment of the supreme court, 
certified copies of the opinions and judgments or decrees in all cases reversed 
and remanded; 

(4) Pay over costs incurred in inferior courts, as provided in § 20-12-140; 

(5) Note on the execution docket executions not returned at the time 
specified in the execution; and 

(6) Perform such other duties as are or may be required of the clerk of the 
supreme court by law. 


History. 

Code 1858, § 4088 (deriv. Acts 1823, ch. 54, 
§ 5; 1829, ch. 60, § 1); Acts 1881, ch. 4, § 4; 
Shan., § 5902; mod. Code 1932, § 10102; 
T.C.A. (orig. ed.), § 18-302. 


- Cross-References. 
Cross index as to all parties in minute books 
and execution dockets, § 10-7-209. 


Entry of decrees in chancery court records, 
§ 21-1-811. 

Fees for services, title 8, ch. 21, parts 4 and 5. 

Opinions of supreme court, enrollment and 
delivery to attorney general, § 8-6-201. 

Report and payment of revenues, §§ 9-2-108 
— 9-2-122. 

Services for court of appeals, § 16-4-106. 
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Textbooks. Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Tennessee Jurisprudence, 6 Tenn. Juris., Rev. 191. 
Clerks of Court, § 12. 


Law Reviews. 
The Tennessee Court System — Supreme 


18-3-103 — 18-3-108. [Reserved.|] 


18-3-109. Recess appointments. 


If the office of clerk of the supreme court becomes vacant during the recess 
of the court, the chief justice of the supreme court may make a temporary 
appointment to fill it until the judges of the supreme court meet and make a 
permanent appointment. 


History. Law Reviews. 

Code 1858, § 322 (deriv. Acts 1823, ch. 14, The Tennessee Court System — Supreme 
§ 1); Shan., § 398; Code 1932, § 648; T.C.A. Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
(orig. ed.), § 18-309; Acts 1993, ch. 70, § 11. Rev. 191. 


18-3-110. Removal. 


(a) The clerk of the supreme court may be removed from office by the court 
for malfeasance, incompetency or neglect of duty. 
(b) The reasons for removal shall be entered on the minutes of the court. 


History. Law Reviews. 

Code 1858, §§ 4091, 4092; Shan., §§ 5904, The Tennessee Court System — Supreme 
5905; Code 1932, §§ 10104, 10105; T.C.A. (orig. Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
ed.), § 18-310; Acts 1998, ch. 70, § 12. Rev. 191. 


18-3-111. Disposition of old court documents — Record retention plan. 


The clerk of the supreme court shall dispose of or preserve old dockets, old 
transcripts, old records or any other books, documents, papers, etc., as directed 
by the chief justice of the supreme court in accordance with the records 
retention plan promulgated by the supreme court. 


History. 
Acts 1993, ch. 70, § 10. 


CHAPTER 4 


CLERKS OF CIRCUIT, CRIMINAL, SPECIAL AND 
GENERAL SESSIONS COURTS 


Part 1. Circuit, Criminal and Special Courts 


Section 

18-4-101. Election — Tenure. 

18-4-102. Chapter applicable to criminal and special courts. 
18-4-103. Duties. 

18-4-104. Adjournment of court. 

18-4-105. Recognizances on adjournment. 

18-4-106. Refusal to give new recognizance. 

18-4-107. Proceedings on forfeitures. 


“a Rey 
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Part 2. Courts of General Sessions 


Section 


18-4-201. Compensation of clerk of general sessions court. 
18-4-202. Financial report of general sessions court filed by clerk. 


18-4-203. Powers and duties of clerk. 


PART 1 
CIRCUIT, CRIMINAL AND SPECIAL COURTS 


18-4-101. Election — Tenure. 


(a) The clerks of the circuit and criminal courts and other special courts are 
elected by the qualified voters of the respective circuits and districts over 
which the local jurisdiction of the courts, respectively, extends. 

(b) The clerks’ terms of office are four (4) years. 


History. 

Code 1858, § 324; Shan., § 400; mod. Code 
1932, § 650; modified; T.C.A. (orig. ed.), § 18- 
401. 


Cross-References. 

Consolidated retirement system, title 8, chs. 
34-37, 39. 

Deputies and _ assistants, 
8-20-111. 

Election of clerks and terms of office, Tenn. 
Const., art. VI, § 18. 


§§ 8-20-101 — 


Salary, §§ 8-24-101 — 8-24-109. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 24.31. 


Law Reviews. 
The Tennessee Court System (Frederic S. Le 
Clercq), 8 Mem. St. U.L. Rev. 189. 


18-4-102. Chapter applicable to criminal and special courts. 


This chapter applies to clerks of the criminal and other special courts 


established by law. 


History. 
Code 1858, § 4084; Shan., § 5898; Code 
1932, § 10098; T.C.A. (orig. ed.), § 18-407. 


Law Reviews. 
The Tennessee Court System — Criminal 


18-4-103. Duties. 


Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 319. 


The clerk of each circuit court, in addition to the duties prescribed by 
chapters 1 and 2 of this title, is required to: 

(1) At each term of the court, when the jury is discharged, make out and 
certify a list of the jury, with the number of days they have served and the 
amount due to each, and deliver the list to the county clerk, to be registered 
by the county clerk, and certificates issued thereon as prescribed by 


§ 18-6-105; 


(2) Make out and transmit to the clerk of the supreme court transcripts of 
the record, in all cases in which appeals in the nature of writs of error have 
been taken from the clerk of the circuit court’s court, within forty (40) days 
after the rendition of the judgment, unless the case has been determined 
within forty (40) days of the session of the supreme court, or during such 


18-4-103 


session, and in that event forthwith; 
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(3) Enter up judgment of the court on its records, after the verdict of a 


jury; 


(4) Note on every execution or order of sale of land, the defendant’s 
direction not to advertise the execution or order in a newspaper; 

(5) Present to the judge of the circuit or criminal court all bills of costs for 
the clerk of the circuit court’s certificate, in criminal cases, in which the state 


or county is liable for the costs; 


(6) Record, at full length, on the minutes of the clerk of the circuit court’s 
court, the papers returned into the court by a judge of the court of general 
sessions, for the purpose of having a condemnation of land levied on by 
execution from such judge, and order of sale; 

(7) Enter, at full length, upon the minutes of the court, the presentment 


or indictment in cases of felony; 


(8) Perform duties in relation to revenue as prescribed in §§ 9-2-108 — 
9-2-122 and [former] 9-2-135 [repealed]; 

(9) Notify the Tennessee bureau of investigation of final disposition of 
criminal proceedings against a person as soon as practicable but no later 
than thirty (30) days after final disposition of the criminal proceedings; and 

(10) Perform such other duties as are, or may be, required by law. 


History. 

Code 1858, § 4077 (deriv. Acts 1805, ch. 45, 
§ 2; 1827, ch. 49, § 18; 1835-1836, ch. 17, § 11; 
1841-1842, ch. 129, §§ 1, 5; 1843-1844, ch. 215, 
§§ 3, 9; 1849-1850, ch. 120, § 1); Acts 1866- 
1867, ch. 36, § 7; Shan., § 5892; Code 1932, 
§ 10093; impl. am. Acts 1978, ch. 934, §§ 22, 
36; impl. am. Acts 1979, ch. 68, § 3; T.C.A. 
(orig. ed.), § 18-402; modified; Acts 1998, ch. 
1080, § 9; 2016, ch. 739, § 1. 


Compiler’s Notes. 

Section 9-2-135, referred to in this section, 
was repealed by Acts 1985, ch. 118, § 7. 

This section may be affected by T.R.A.P. 24 
concerning content and preparation of the re- 
cord on appeal. 


Cross-References. 
Accounting for fees, title 8, chapter 22. 


Annual audit, § 4-3-304. 

Destruction of records upon dismissal or ac- 
quittal, title 40, ch. 32. 

Fees, title 8, ch. 21, part 4. 

Handling payments by delinquent revenue 
collectors, §§ 67-1-1612 — 67-1-1614. 

Payment for office supplies, § 8-26-104. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), §§ 24.31, 31.50, 33.10. 

Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 
peal and Error, § 217; 6 Tenn. Juris., Clerks of 
Court, § 12; 17 Tenn. Juris., Justices of Peace 
and General Sessions Courts, § 36. 


Law Reviews. 

The Tennessee Court System — Circuit 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 241. 


NOTES TO DECISIONS 


Analysis 


. Indictments. 

—Caption. 

—“True Bill” Endorsement. 

. Judgment Entry. 

—Motion for New Trial — Filing. 
—Bill of Exceptions. 
—Subsequent to Term. 

. Interest on Judgment. 

. Effect of Other Law. 


OO NA OR WDE 


10. Final Judgment Not Amenable. 


1. Indictments. 

In copying indictment upon the minutes and 
into the transcript on appeal, the clerk should 
copy all endorsements found thereon. Bird v. 
State, 103 Tenn. 343, 52 S.W. 1076, 1899 Tenn. 
LEXIS 114 (1899). 


2. —Caption. 
If the caption of an indictment states that the 
grand jury was composed of good and lawful 
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men it is sufficient in that regard. Bonds v. 
State, 8 Tenn. 142, 8 Tenn. 143, 1827 Tenn. 
LEXIS 25 (1827). 


3. —“True Bill” Endorsement. 

An indictment for a felony, otherwise valid, is 
not vitiated by the clerk’s failure, in spreading 
it upon the minutes, to copy the endorsement 
“A true bill,” and the foreman’s signature 
thereto, if there is a proper entry of record 
showing the return of such indictment by the 
grand jury. State v. Herron, 86 Tenn. 442, 7 
S.W. 37, 1887 Tenn. LEXIS 60 (1888). 

In copying indictment upon the minutes and 
into the transcript on appeal, the clerk should 
copy all endorsements found thereon, and it is a 
fatal defect if the indictment, as copied into the 
transcript, fails to show the endorsement “a 
true bill,” signed by the foreman of the grand 
jury. Bird v. State, 103 Tenn. 343, 52 S.W. 1076, 
1899 Tenn. LEXIS 114 (1899). 


4, Judgment Entry. 

It is the duty of the clerk to enter judgment 
as soon as he has entered the verdict, and he 
needs no authority from the court, either in the 
form of a written order or judgment signed by 
the court, approved by counsel, or otherwise. 
Wind Rock Coal & Coke Co. v. Robbins, 1 Tenn. 
App. 734, — S.W. —, 1926 Tenn. App. LEXIS 14 
(Tenn. Ct. App. 1926). 

Contrary to the common law practice, it was 
the duty of the clerk to enter judgment on the 
jury’s verdict as soon as it was returned, and no 
authority from the court or any one else was 
required. McAlester v. Monteverde, 22 Tenn. 
App. 14, 115 S.W.2d 257, 19387 Tenn. App. 
LEXIS 71 (Tenn. Ct. App. 1937). 

It was not error for trial judge to enter verdict 
immediately after verdict but rather it was his 
duty to do so both under the ancient common 
law and the decisions of the Tennessee Su- 
preme Court. Leek v. State, 216 Tenn. 337, 392 
S.W.2d 456, 1965 Tenn. LEXIS 580 (1965). 


5. —Motion for New Trial — Filing. 

The fact that the verdict and judgment were 
not entered until a subsequent term did not 
deprive a contestant of his right to file a motion 
for a new trial raising any question arising 
upon the record which was made and preserved 
at the trial term since he is not required to file 


18-4-104. Adjournment of court. 
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such motion until after a judgment is entered. 
McAlester v. Monteverde, 22 Tenn. App. 14, 115 
S.W.2d 257, 1937 Tenn. App. LEXIS 71 (Tenn. 
Ct. App. 1937). 


6. —Bill of Exceptions. 

The taking and filing of a bill of exceptions 
does not depend upon the entry of disposition of 
a motion for a new trial except in those cases 
where a motion for a new trial having been filed 
at one term is carried over and disposed of at 
another term, and the exception exists only by 
virtue of § 27-1-110. McAlester v. Monteverde, 
22 Tenn. App. 14, 115 S.W.2d 257, 1937 Tenn. 
App. LEXIS 71 (Tenn. Ct. App. 1937). 


7. —Subsequent to Term. 

Where the appellant was not deprived of any 
of his rights, the court had jurisdiction to enter 
an order recording the verdict and judgment at 
a term subsequent to the trial term at which 
the verdict was actually returned. McAlester v. 
Monteverde, 22 Tenn. App. 14, 115 S.W.2d 257, 
1937 Tenn. App. LEXIS 71 (Tenn. Ct. App. 
1937). 


8. Interest on Judgment. 

Interest is computed on judgment from the 
date the judgment is entered after motion for 
new trial is overruled. Monday v. Millsaps, 197 
Tenn. 295, 271 S.W.2d 857, 1954 Tenn. LEXIS 
484 (1954). 


9. Effect of Other Law. 

Sections 40-4001 — 40-4004 (now § 40-32- 
101 — 40-32-104), which provides for the de- 
struction of certain court records, impliedly 
amends this section which heretofore has pro- 
vided for the permanent retention of such re- 
cords. Martin v. State, 519 S.W.2d 793, 1975 
Tenn. LEXIS 715 (Tenn. 1975). 


10. Final Judgment Not Amenable. 

Since a judgment becomes final 30 days after 
its entry by the clerk on the court’s minutes in 
the absence of some procedural action to delay 
its efficacy, an attempt by a trial judge to 
amend a judgment entered nearly two and 
one-half years before was a nullity and com- 
pletely void. Ray v. State, 576 S.W.2d 598, 1978 
Tenn. Crim. App. LEXIS 341 (Tenn. Crim. App. 
TOS): 


Whenever the circuit court judge fails to hold court as required by law, the 
clerk may, at the expiration of the prescribed time, adjourn the court until the 


next term. 


History. 

Code 1858, § 4079 (deriv. Acts 1817, ch. 130, 
§ 1; 1835-1836, ch. 5,§ 5); Shan., § 5893; Code 
1932, § 100938a; T.C.A. (orig. ed.), § 18-403. 


Law Reviews. 

The Tennessee Court System — Circuit 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 241. 
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18-4-105. Recognizances on adjournment. 


The clerk is authorized, in cases where the court is adjourned pursuant to 
§ 18-4-104, to enter forfeiture of all recognizances previously taken, for the 
appearance of parties or witnesses, where the parties or witnesses, on being 
called by the sheriff, fail to appear in pursuance of the recognizances, or to take 
new recognizances from such of the parties as do appear, according to law, for 
their appearance at the next term of the court. | 


History. Law Reviews. 

Code 1858, §§ 4080, 4081 (deriv. Acts 1817, The Tennessee Court System — Circuit 
ch. 180, § 1); Shan., §§ 5894, 5895; Code 1932, Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
§§ 10094, 10095; T.C.A. (orig. ed.), § 18-404. Rev. 241. 


18-4-106. Refusal to give new recognizance. 


If any person, bound in a recognizance to appear, appears accordingly, but 
fails or refuses to enter into a new recognizance, similar to and of the purport 
and effect of the previous recognizance, for the person’s appearance at the next 
term, the person shall be deemed to have surrendered to the sheriff, and shall 
be in custody until the person enters into such recognizance as is by law 
required upon surrender by bail in like cases. 


History. Law Reviews. 

Code 1858, § 4082 (deriv. Acts 1817, ch. 130, The Tennessee Court System — Circuit 
§ 1); Shan., § 5896; Code 1932, § 10096; Court (Frederic S. Le Clercq), 8 Mem. St. U. L. 
T.C.A. (orig. ed.), § 18-405. Rev. 241. 


18-4-107. Proceedings on forfeitures. 


The same proceedings shall be had in all cases for forfeitures entered by the 
clerk, in pursuance of §§ 18-4-104 — 18-4-106, as if the same had been entered 
by order of court. 


History. Law Reviews. 

Code 1858, § 4083 (deriv. Acts 1817, ch. 130, The Tennessee Court System — Circuit 
§ 1); Shan., § 5897; Code 1932, § 10097; Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
T.C.A. (orig. ed.), § 18-406. Rev. 241. 


PART 2 
COURTS OF GENERAL SESSIONS 


18-4-201. Compensation of clerk of general sessions court. 


(a) The clerk of the circuit court, when acting as clerk of the court of general 
sessions, shall receive the compensation provided by law for circuit court 
clerks, as fixed by § 8-24-102. The fees, commissions and emoluments of the | 
clerk of the court of general sessions shall constitute part of the fees, 
commissions and emoluments of the office of the clerk of the circuit court. The 
clerk shall receive such additional amount for the clerk’s services as clerk of 
the court of general sessions as may be fixed by any private act in effect on 
March 11, 1959, or thereafter enacted affecting such county. 

(b) However, the clerk of any special court serving as a clerk of general 
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sessions court as provided in § 16-15-301 shall receive only the fees, commis- 
sions and emoluments as provided by law for the general sessions court, and 
the compensation received shall be in addition to the compensation that the 
clerk receives for the clerk’s services in the special court or courts. The 
compensation of the clerk shall not exceed the maximum statutory amount for 
the circuit court as allowed by law. 


History. Law Reviews. 

Acts 1959, ch. 109, § 16; 1963, ch. 216, § 1; The Tennessee Court System — Circuit 
T.C.A., § 18-408. Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Textbooks. Rev. 241) 


Tennessee Jurisprudence, 17 Tenn. Juris., 
Justices of Peace and General Sessions Courts, 
§ 11. 


NOTES TO DECISIONS 


1. Construction with Other Sections. which provides that he may retain fees up to 

When this section and § 8-24-102 are read the maximum allowed compensation, including 
together, they mean: “Where a circuit court fees received as general sessions clerk.” Stone v. 
clerk also acts as general sessions clerk, he Halsell, 648 S.W2d 949, 1982 Tenn. App. 
shall be entitled to the benefits of § 8-24-102 LEXIS 450 (Tenn. Ct. App. 1982). 


18-4-202. Financial report of general sessions court filed by clerk. 


It is the duty of the clerk of the court of general sessions to make and file 
with the county clerk of the county for transmission to each regular quarterly 
session of the county legislative body a complete detailed financial report of all 

receipts and disbursements of the court of general sessions for the previous 
_ quarter. 


' History. sions Court (Frederic S. Le Clercq), 8 Mem. St. 
Acts 1959, ch. 109, § 16; impl. am. Acts 1978, U.L. Rev. 375. 
_ch. 934, §§ 7, 22, 36; T.C.A., § 18-409. 


| Law Reviews. 
The Tennessee Court System — General Ses- 


18-4-203. Powers and duties of clerk. 


(a) The clerk of the general sessions court has concurrent authority with the 
judge to issue warrants and other process and writs, other than those that the 
‘law requires to be issued only by a judicial officer, and has the authority to set 
the amount of bond in the absence of the judge. 
(b) It is the duty of the clerk of the general sessions court to: 

(1) Keep all dockets required by title 16, chapter 15; 

(2) Write all minute entries required; 

(3) Promptly make any and all entries necessitated by §§ 16-15-101 - 
16-15-711, 18-4-201, 18-4-202, 20-12-1438, and 27-5-108, and [former] §§ 40- 
118, 40-424, and 40-425 [repealed]; and 

(4) Notify the Tennessee bureau of investigation of final disposition of 
criminal proceedings against a person as soon as practicable but no later 
than thirty (30) days after final disposition of the criminal proceedings. 

(c) In counties having a population of not less than twenty thousand seven 
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hundred (20,700) nor more than twenty-one thousand seven hundred (21,700), 
the clerk of the general sessions court has authority to issue search warrants 


and peace warrants. 


History. 
Acts 1959, ch. 109, § 17; 1972, ch. 486, § 1; 
T.C.A., § 18-410; Acts 2016, ch. 739, § 2. 


Compiler’s Notes. 

For table of U.S. decennial populations of 
Tennessee counties, see Volume 138 and its 
supplement. 

Sections 40-118, 40-424 and 40-425, referred 
to in subsection (b) of this section, are now 
codified at §§ 40-1-109, 40-4-117 and former 
40-4-118 (now reserved), respectively. 


Cross-References. 

Authority of clerks to issue arrest warrants, 
§ 40-6-214. 

Persons whose compensation is contingent 
upon issuance or nonissuance are prohibited 
from issuing a search warrant, an arrest war- 
rant or mittimus, § 40-5-106. 


Textbooks. 
Tennessee Jurisprudence, 6 Tenn. Juris., 
Clerks of Court, §§ 11, 12. 


Law Reviews. 

Constitutional Law — 1961 Tennessee Sur- 
vey (II) (James C. Kirby, Jr.), 15 Vand. L. Rev. 
847. 

Pleadings, Motions and Pre-Trial Procedure, 
4 Mem. St. U.L. Rev. 219. 

The Tennessee Court System — General Ses- 
sions Court (Frederic S. Le Clercq), 8 Mem. St. 
U.L. Rev. 375. 


Attorney General Opinions. 

Clerks of general sessions and circuit courts 
do not have authority to issue immediate, pre- 
trial writs of possession, OAG 01-094, 2001 
Tenn. AG LEXIS 85 (6/7/01). 


CHAPTER 5 
CLERKS OF CHANCERY COURTS 


Section 

18-5-101. Appointment — Tenure. 
18-5-102. Duties. 

18-5-103. Powers as master in chancery. 
18-5-104. Adjournment of court. 
18-5-105. 


18-5-101. Appointment — Tenure. 


Investment of funds of minors and incompetents. 


The clerk and masters of the chancery courts are appointed by the respective 
chancellors and hold their offices for six (6) years. 


History. 

Code 1858, § 323 (deriv. Const. 1834, art. 6, 
§ 13); Shan., § 399; Code 1932, § 649; T:.C.A. 
(orig. ed.), § 18-501. 


Cross-References. 

Appointment of clerk and master and term of 
office, Tenn. Const., art. VI, § 18; §§ 18-2-218, 
18-4-101. 

Compensation, § 8-24-102. 

Consolidated retirement system, title 8, chs. 
34-37, 39. 

Deputies and assistants, title 8, chapter 20. 


Fees for services, title 8, ch. 21, part 4, 
8§ 8-21-601, 8-21-602. 

Report and payment of revenues, §§ 9-2-108 
— 9-2-122. 

Retirement system for county officials (super- 
seded), Vol. 3 Appendix. 


Law Reviews. 

The Tennessee Court System (Frederic 8. Le 
Clercq), 8 Mem. St. U.L. Rev. 189. 

The Tennessee Court System — Chancery 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 281. 
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NOTES TO DECISIONS 


Analysis 


1. Office and Duties of Master and Clerk 
United. 
2. Resignation and Reappointment. 


1. Office and Duties of Master and Clerk 
United. 

In the constitution of our courts of chancery, 
we have united the office and duties of master, 
so far as they exist under our system, with 
those of the clerk. Waters v. Carroll, 17 Tenn. 
102, 1836 Tenn. LEXIS 24 (1836). 


2. Resignation and Reappointment. 

The term of a clerk and master may not be 
manipulated and altered by the feigned resig- 
nation and a simultaneous reappointment by 
the chancellor prior to the termination of the 


18-5-102. Duties. 


current term of office of six years; such bogus 
resignations and reappointments are to be dis- 
regarded in determining the lawful tenure of a 
clerk and master. In re Appointment of Clerk & 
Master, 670 S.W.2d 215, 1984 Tenn. LEXIS 786 
(Tenn. 1984), cert. denied, Marshall v. McMa- 
han, 469 U.S. 981, 105 S. Ct. 385, 83 L. Ed. 2d 
320, 1984 U.S. LEXIS 4281 (1984). 

A clerk and master may lawfully resign his 
office prior to the expiration of his six-year term 
of office, but, if he does so, he may not be 
reappointed to that office unless some other 
person has intervened as such clerk and master 
by a bona fide appointment. In re Appointment 
of Clerk & Master, 670 S.W.2d 215, 1984 Tenn. 
LEXIS 786 (Tenn. 1984), cert. denied, Marshall 
v. McMahan, 469 U.S. 981, 105 S. Ct. 385, 83 L. 
Ed. 2d 320, 1984 U.S. LEXIS 4281 (1984). 


The clerk and master of the chancery court, in addition to the duties 
prescribed by chapters 1 and 2 of this title, is required to: 
(1) Keep a rule docket, in which shall be entered the names of the 


complainants and defendants in full, the names of the attorneys and counsel, 
a minute of the date of the issuance and return of process, with the return 
on the process, and a note of all the orders and proceedings made at office; 

(2) Keep a well-bound book, in which shall be entered, under the name of 
each case, the depositions taken and filed in the case, the names of the 
witnesses, and the date of the filing, and by whom. This book may be 
dispensed with by keeping the rule docket in such a way as to enable the 
entries required in this section to be made in the docket, without interfering 
with the entries regularly belonging to that docket; 

(3) Issue all original, mesne and final process from the court, make orders 
of publication for defendants, grant decrees pro confesso for want of answer, 
hear exceptions to bills, answers and reports, subject at all times to the 
control, direction and supervision of the chancellor; and 

(4) Perform such other duties as are, or may be, by law required. 


History. 

Code 1858, § 4085 (deriv. Acts 1801, ch. 6, 
8§ 44, 46; 1835-1836, ch. 20, § 3); Shan., 
§ 5899; Code 1932, § 10099; T.C.A. (orig. ed.), 
§ 18-502. 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
§§ 631, 632, 642. 

Tennessee Jurisprudence, 6 Tenn. Juris., 
Clerks of Court, § 12. 


Cross-References. 


: ; Law Reviews. 
Accounting for fees, title 8, chapter 22. 


: The Tennessee Court System — Chancery 
Annual audit, § 4-3-304. Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Fees, title 8, ch. 21, part 4. Rou P91) 


Fees for accounting made in decedents’ es- 
tates, § 30-2-611. 

Notice of accounting in decedents’ estates 
given by, § 30-2-603. 

Payment for office supplies, § 8-26-104. 


Attorney General Opinions. 

Compensation for clerk and master serving 
as substitute judge not authorized, OAG 99- 
087, 1999 Tenn. AG LEXIS 87 (4/8/99). 


18-5-103 
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NOTES TO DECISIONS 


1. Deeding Property. 

Former T.C.A. § 67-5-2706 did not expressly 
state that a clerk and master was empowered 
or directed to make a deed to a person who had 
exercised that individual’s statutory right to 
redeem property; moreover, T.C.A. § 21-1-701, 
T.C.A.§ 18-1-105, T.C.A. § 18-5-102, and 
T.C.A. § 18-5-103: did not provide that such a 
clerk was authorized to make a deed to one who 
had properly exercised his or her right of re- 
demption, and therefore a writ of mandamus 


was properly denied in a case where a clerk and 


—- = 


master refused to issue a fee simple deed to a © 


redeemer in a tax sale since there was no 
mandate to do so, the action was taken on 
behalf of all of a decedent’s heirs as tenants in 


common, and to do so would have conflicted — 


with a trial court’s order. Jones v. Anderson, 
250 S.W.3d 894, 2007 Tenn. App. LEXIS 608 
(Tenn. Ct. App. Sept. 26, 2007), appeal denied, 


— §.W.3d —, 2008 Tenn. LEXIS 123 (Tenn. Feb. — 


25, 2008). 


18-5-103. Powers as master in chancery. 


The clerk and master of the chancery court is authorized to administer oaths 
and perform all the functions of masters in chancery, unless restrained by law. — 


History. 
Code 1858, § 4086; Shan., § 5900; Code 
1932, § 10100; T.C.A. (orig. ed.), § 18-503. 


Textbooks. 
Tennessee Jurisprudence, 6 Tenn. Juris., 
Clerks of Court, § 11. 


Law Reviews. 

The Tennessee Court System — Chancery 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 281. 


NOTES TO DECISIONS 


Analysis 


1. Office and Duties of Master and Clerk 
United. 

. Reference to Take Testimony. 

. Deeding Property. 


. Office and Duties of Master and Clerk 
United. 

In the constitution of our courts of chancery, 
we have united the office and duties of master, 
so far as they exist under our system, with 
those of the clerk. Waters v. Carroll, 17 Tenn. 
102, 1836 Tenn. LEXIS 24 (1836). 


OG bo 


— 


2. Reference to Take Testimony. 

Where perishable property was attached and 
the receiver, appointed to take care of the 
property, filed motion for costs and compensa- 
tion, it was error to refer the matter to the clerk 
to take testimony as to such expense and com- 
pensation, the clerk having no power to take 
testimony in such matters. Sklar v. Bernstein, 7 
Tenn. App. 593, — S.W.2d —, 1928 Tenn. App. 
LEXIS 83 (Tenn. Ct. App. 1928). 


18-5-104. Adjournment of court. 


3. Deeding Property. 

Former T.C.A. § 67-5-2706 did not expressly 
state that a clerk and master is empowered or 
directed to make a deed to a person who has 
exercised that individual’s statutory right to 
redeem property; moreover, T.C.A. § 21-1-701, 
T.C.A.§ 18-1-105, T.C.A. § 18-5-102, and 


T.C.A. § 18-5-103 did not provide that such a © 


clerk was authorized to make a deed to one who 
had properly exercised his or her right of re- 
demption, and therefore a writ of mandamus 
was properly denied in a case where a clerk and 
master refused to issue a fee simple deed to a 


redeemer in a tax sale since there was no 


mandate to do so, the action was taken on 
behalf of all of a decedent’s heirs as tenants in 
common, and to do so would have conflicted 
with a trial court’s order. Jones v. Anderson, 
250 S.W.3d 894, 2007 Tenn. App. LEXIS 608 
(Tenn. Ct. App. Sept. 26, 2007), appeal denied, 
—§.W.3d —, 2008 Tenn. LEXIS 123 (Tenn. Feb. 
25, 2008). 


The master in chancery may adjourn court, in the absence of the chancellor, 
from day to day, for three (3) days in succession, or longer if, in the master in 


chancery’s judgment, the interest of the public requires it, and then adjourn it 
to the court in course or to the time fixed by the chancellor for holding a special 


term. 


| 
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History. Textbooks. 
Code 1858, § 4087 (deriv. Acts 1831, ch. 50, Gibson’s Suits in Chancery (7th ed., Inman), 


§ 1); Shan., § 5901; Code 1932, § 10101; 
T.C.A. (orig. ed.), § 18-504. 


§ 639. 


18-5-105. Investment of funds of minors and incompetents. 


Clerks and masters of the chancery courts, having in their hands funds 
belonging to minors or incompetents who have no regular guardian or other 
custodian or other person authorized by law to demand the funds, may invest 
the funds as provided in § 8-21-401()(8) or, if applicable, § 8-21-409(f)(1) 
without prior specific order of the court if, in their best judgment, it appears 
that the funds will be idle and payment of funds will not be demanded for a 
period of thirty (30) days from and after receipt of funds. 


History. 
Acts 1961, ch. 239, § 1; T.C.A., § 18-506; 
Acts 2010, ch. 969, § 1. 


Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 281. 


Law Reviews. 
The Tennessee Court System — Chancery 


CHAPTER 6 
COUNTY CLERKS 


Section 


18-6-101. 
18-6-102. 
18-6-103. 
18-6-104. 
18-6-105. 
18-6-106. 
18-6-107. 
18-6-108. 
18-6-109. 
18-6-110. 
18-6-111. 
18-6-112. 
18-6-113. 
18-6-114. 
18-6-115. 


Election — Term of office — Clerk of county legislative body. 
Name change. 

Certain boards of commissioners authorized to appoint own clerks. 
Duties as clerk. 

Duties as to revenue. 

Administration of estates. 

Duties as to guardians. 

Probate of instruments. 

Duties as to marriages. 

Record of appointments and settlements. 

Other duties. 

Incompetency of clerk. 

Depositions. 

Oaths and affidavits. 

Vacancies. 


18-6-101. Election — Term of office — Clerk of county legislative body. 


(a) The county clerks are elected by the qualified voters of the respective 
counties over which the local jurisdiction of the county legislative body, 
respectively, extends. 

(b) Their term of office is four (4) years. 

(c) The county clerk shall be the clerk of the county legislative body. 

(d) If any vacancy occurs in the office of county clerk, the vacancy shall be 
filled as provided for in § 5-1-104(b). 


modified; impl. am. Acts 1978, ch. 934, § 7; Acts 
1978, ch. 934, § 22; T.C.A. (orig. ed.), § 18-601; 
modified; Acts 1981, ch. 318, § 8. 


History. 
Code 1858, § 324 (deriv. Const. 1834, art. 6, 
§ 13); Shan., § 400; mod. Code 1932, § 650; 


18-6-102 


Cross-References. 

Annual audit, § 4-3-304. 

Appointment and term of office of attorney 
general and reporter, Tenn. Const., art. VI, § 5. 

Consolidated retirement system, title 8, chs. 
34-37, 39. 

County clerk to be elected, term of office, 
Tenn. Const., art. VII, § 1. 

Deputies and assistants, title 8, chapter 20. 

Incompetence to act, §§ 5-6-114, 5-6-115. 

Retirement system for county officials (super- 
seded), Vol. 3, Appendix. 


18-6-102. Name change. 
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Salary, §§ 8-24-101 — 8-24-109. 


Textbooks. 

Tennessee Jurisprudence, 6 Tenn. Juris., 
Clerks of Court, § 6; 8 Tenn. Juris., Counties, 
§ 18. 


Law Reviews. 
The Tennessee Court System (Frederic S. Le 
Clercq), 8 Mem. St. U.L. Rev. 189. 


(a) County court clerk shall assume the title “county clerk.” 
(b) The county clerk shall assume all the duties of the county court clerk and 
all statutes referring to county court clerks shall apply with equal force and 


effect to the county clerk. 


(c) The office of county clerk shall remain an office in this state regardless of 
the abolition of any county quarterly court. | 


History. 

Code 1858, § 324 (deriv. Const. 1834, art. 6, 
§ 13); Shan., § 400; mod. Code 1932, § 650; 
modified; impl. am. Acts 1978, ch. 934, § 7; Acts 
1978, ch. 934, § 22; T.C.A. (orig. ed.), § 18-601; 
modified. 


Cross-References. 
County clerk as clerk of county legislative 
body, § 18-6-101. 


Textbooks. 
Tennessee Jurisprudence, 6 Tenn. Juris., 
Clerks of Court, § 6. 


18-6-103. Certain boards of commissioners authorized to appoint own 
clerks. 


(a) Notwithstanding the duties prescribed for the county clerk in chapters 1 
and 2 of this title and §§ 18-6-101, 18-6-102 and 18-6-104, the board of 
commissioners in any county with a population of six hundred thousand 
(600,000) or more is authorized to employ its own clerk to serve at its meetings 
and to employ its own clerical and administrative help reasonably necessary to 
take the minutes of its meetings and to transcribe the minutes, subject to the 
approval of the board of commissioners, as official records of the county. 

(b) The board of commissioners shall appropriate such funds as are neces- 
sary to cover the cost of the clerk and staff provided for in subsection (a). 


History. Tennessee counties, see Volume 13 and its 
Acts 1980, ch. 667, § 1; T.C.A., § 18-601; supplement. 
modified. 
Textbooks. 


Compiler’s Notes. 
For table of U.S. decennial populations of 


Tennessee Jurisprudence, 6 Tenn. Juris., 
Clerks of Court, § 12. 


18-6-104. Duties as clerk. 


The county clerk, in addition to the duties prescribed by chapters 1 and 2 of 
this title, is required, as clerk to: 
(1) Act as clerk of the county legislative body; 





435 


COUNTY CLERKS 


18-6-104 


(2) Keep a docket of all the causes to be tried in the court; 
(3) Enter upon the docket every suit, motion and action that may come 


before the court for trial; 


(4) Produce to the judge of the circuit court, for the judge’s examination at 
the first circuit court in the judge’s county after the first Monday in April in 
each year, on the second day of the term, the bonds of all officers taken 
during such year by the county legislative body; 

(5) Spread on the records of court every bond required to be recorded; and 

(6) Receive and preserve the journals of congress, statutes and other 
public documents entrusted to the county clerk by law, and deliver them to 


the county clerk’s successor. 


History. 

Code 1858, § 4067 (deriv. Acts 1831, ch. 6, 
§ 1; 1843-1844, ch. 108, § 11; 1847-1848, ch. 
113; 1855-1856, ch. 253, §§ 7, 10, 11); Shan., 
§ 5882; Code 1932, § 10082; impl. am. Acts 
1978, ch. 934, §§ 7, 22, 36; T.C.A. (orig. ed.), 
§ 18-602. 


Compiler’s Notes. 

The term “court” in subdivisions (2), (3) and 
(5) apparently refers to the judicial authority 
formerly residing in the monthly county court. 


Cross-References. 

Authentication of instruments by or to clerk, 
§ 66-22-105. 

Bond for disbursement of assessments for 
proposed levee, improvement or drainage dis- 
trict, § 69-5-130. 

Bond for levee and drainage assessment col- 
lections, § 69-5-113. 

Certain boards of commissioners authorized 
to appoint own clerks, § 18-6-103. 

Copy of probate or acknowledgment, § 10-7- 
109. 

County clerk as clerk of county legislative 
body, § 18-6-101. 

Drainage assessment book for district in 
more than one county, preparation, entries, 
certified copy to trustee of other county, § 69- 
5-1104. 

Drainage assessment book showing extended 
assessments of refunding bonds, § 69-5-926. 

Drainage record book, keeping, § 69-5-140. 

Drainage record book, sale of tract for collec- 
tion of assessment, recording, § 69-5-816. 

Fees for additional services for drainage dis- 
tricts, § 69-5-141. 


Fees for services with respect to, road im- 
provement districts, § 54-12-157. 

Fees for specified duties rendered in connec- 
tion with motor vehicle registration act, § 55- 
6-104. 

Funds from special assessment for proposed 
levee, improvement or drainage district turned 
over to for disbursement, § 69-5-127. 

Marks or brands of cattle, fee for recording, 
§ 44-7-109. 

Motor vehicle registration law, duties, § 55- 
6-105. 

Pedigreed male animals for breeding, fee for 
registering, § 44-7-301. 

Record kept of proceedings to hospitalize 
mentally ill person, § 33-3-502. 

Refunding bonds for outstanding indebted- 
ness of any drainage or levee district, jurisdic- 
tion to issue, § 69-5-921. 

Road improvement assessment book duty to 
make, § 54-12-410. 

Road improvement record book, maintenance 
and use, § 54-12-156. 

Specific fees authorized, § 8-21-401, title 8, 
ch. 21, part’7. 

Summons, issuance for hearing on proposed 
levee, improvement or drainage district, § 69- 
5-120. 

Tobacco warehousing and sale law, attending 
prosecutions for violations, § 43-19-112. 

Warehouse proprietor, administering oath to 
as tobacco inspector, § 43-19-201. 


Law Reviews. 
The Tennessee Court System — The County 
Court, 8 Mem. St. U.L. Rev. 419. 


NOTES TO DECISIONS 


1. Ensuring Performance of Duties. 

It was the duty of the county court to see that 
the clerk performed his duties, but if this was 
not done, and the court employed a third person 
to perform any part of his official duties, the 


court could not recover the amount paid for 
such services in an action against the clerk or 
his administrator. Alexander v. Marshall, 40 
Tenn. 475, 1859 Tenn. LEXIS 134 (1859). 
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18-6-105. Duties as to revenue. 


The county clerk has the following duties in regard to revenue: 

(1) List in a book provided for that purpose all appropriations and 
allowances made by the county legislative body, all claims of jurors and 
officers for attendance, or other claim chargeable against the county, setting 
forth the character, description and for what purpose made, including the 
date and amount of the allowance, and the book and page of the minutes 
where the order may be found; 

(2) Issue orders or certificates to the parties entitled and endorse on the 
orders or certificates that they have been registered in the county clerk’s 
office. The endorsement shall be necessary to authorize the county mayor to 
issue the county mayor’s warrant for the amount; 

(3) Make out at the first meeting of the county legislative body in each 
year a balance sheet of revenue and disbursements of the county for the 
preceding year, giving the several sources of the revenue and items of 
disbursement plainly, and post the sheet on the outside wall of the 
courthouse; 

(4) Perform the acts in relation to state revenue prescribed in title 8, 
chapter 19, title 9, chapters 2 and 3, title 26, chapter 5, title 67, chapter 8, 
parts 2-5, title 57, chapter 5, parts 1-4 and title 67; and 

(5)(A) Collect franchise fees pursuant to franchise agreements with mu- 

nicipalities, if so authorized by resolution of the legislative body of any 

municipality having a metropolitan form of government and a population 

of over four hundred fifty thousand (450,000), according to the 1990 

federal census or any subsequent federal census; 

(B) Collect the enrollment fees and provide decals in connection with 
municipal programs to combat auto theft, if so authorized by ordinance of 
the legislative body of any municipality having a metropolitan form of 
government and a population of over four hundred fifty thousand 
(450,000), according to the 1990 federal census or any subsequent federal 
census; and 

(C) Any powers concerning fee or tax collection that may be granted to 
the county clerk by the legislative body of any municipality having a 
metropolitan form of government and a population of more than four 
hundred fifty thousand (450,000), according to the 1990 federal census or 
any subsequent federal census, shall not affect the powers granted to the 
director of finance under the charter of the municipality to make decisions 
concerning the official depository for fees and taxes as well as depository 
procedures. The county clerk shall not receive a commission for receiving 
and paying over the fees and taxes. 


History. Compiler’s Notes. 

Code 1858, § 4068 (deriv. Acts 1827, ch. 49, For table of populations of Tennessee munici- 
8§ 16, 27); Shan., § 5883; Code 1932, § 10083; palities see Volume 13 and its supplement. 
modified; impl. am. Acts 1978, ch. 934, §§ 7, 12, Acts 2003, ch. 90, § 2, directed the code 
16, 22, 36; T.C.A. (orig. ed.), § 18-603; Acts commission to change all references from 
1994, ch. 758, § 6; 2003, ch. 90, § 2. “county executive” to “county mayor” and to 
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include all such changes in supplements and 
replacement volumes for the Tennessee Code 
Annotated. 


Cross-References. 

Accounting for fees, title 8, chapter 22. 

Bond for assessments collected for drainage 
or levee district, § 69-5-805. 

Delivery of jury lists by circuit court clerk, 
§ 18-4-103. 


COUNTY CLERKS 
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Fees for services, title 8, ch. 21, parts 4, 7. 

Inheritance tax law, duties, § 67-8-406. 

Payment for office supplies, § 8-26-104. 

Report and payment of revenues, §§ 9-2-108 
— 9-2-122. 


Law Reviews. 
The Tennessee Court System — The County 
Court, 8 Mem. St. U.L. Rev. 419. 


NOTES TO DECISIONS 


Analysis 


1. County Warrants. 
2. Best Evidence. 


1. County Warrants. 

Where county warrants are regular on their 
face the burden is on the county to prove their 
invalidity. Macon County v. Dixon, 20 Tenn. 
App. 425, 100 S.W.2d 5, 1936 Tenn. App. LEXIS 
34 (Tenn. Ct. App. 1936). 


2. Best Evidence. 

In an action to determine the validity of 
county warrants, it was wrong to exclude testi- 
mony relating to the preparation and submis- 
sion of claims on the ground that the county 
records were the best evidence when the county 
held the records and refused to produce them. 
Macon County v. Dixon, 20 Tenn. App. 425, 100 
S.W.2d 5, 1936 Tenn. App. LEXIS 34 (Tenn. Ct. 
App. 1936). 


18-6-106. Administration of estates. 


(a)(1) Notwithstanding any law or public, private, special or local act to the 
contrary, no county clerk shall serve as clerk of a court with probate 
jurisdiction. In any county in which the county clerk is performing this 
function, the duties as to administration of estates and guardian appoint- 
ments shall be vested in either the clerk of the court with probate jurisdic- 
tion or the clerk and master. In any county in which the county clerk is the 
only clerk of the court with probate jurisdiction, these duties shall be 
transferred to the clerk and master. 

(2)(A) Subdivision (a)(1) shall not apply in counties having a population, 

according to the 2000 federal census or any subsequent federal census, of: 


not less than 
44.200 
71,100 


nor more than 
44,300 
71,200 


(B) In the counties listed in subdivision (a)(2)(A), the county clerk shall 
continue to serve as clerk of the court with probate jurisdiction and the 
clerk shall continue to exercise the same powers and duties as it exercised 
on June 380, 2008. 

(3) Subdivision (a)(1) shall not apply in counties having a population, 
according to the 2000 federal census or any subsequent federal census, of: 


not less than nor more than 


12,800 12,900 
27,100 27,200 
43,100 43,200 
62,300 62,400 
182,000 182,100 
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(4) Effective July 1, 2014, in counties having a population of not less than 
forty-one thousand (41,000) nor more than forty-one thousand one hundred 
(41,100), according to the 2010 federal census or any subsequent federal 
census, all clerical duties and responsibilities for the probate court currently 
exercised by the circuit court clerk shall transfer to the clerk and master. On 
such date, the clerk and master shall assume all duties and responsibilities 
with respect to the administration of estates, guardian appointments and 
other probate matters. All probate files, records and other documents 
maintained for the probate court in such counties shall be transferred to the 
custody of the clerk and master. 

(b) The clerk of the court having probate jurisdiction has the following 
duties as to the administration of estates: 

(1) Administer to every administrator or executor an oath to perform the 
will of the deceased, or for the faithful performance of the administrator’s or 
executor’s duty; provided, that in the alternative, the oath of the adminis- © 
trator or executor may be sworn or affirmed in the presence of a notary 
public and the acknowledgment of the representative’s oath, when certified 
by the notary public, shall be presented to the appropriate clerk; 

(2) Except as provided in § 30-1-201, take from every such representative 
a bond, with two (2) or more able sureties, or one (1) corporate surety, in an 
amount not exceeding double the value of the estate and not less than the 
value of the estate, payable to the state of Tennessee, conditioned as is shown 
in § 30-1-203; 

(3) Issue to the representative letters of administration or testamentary, 
authorizing the representative to administer the estate of the deceased; 

(4) Receive of every administrator or executor the inventory the admin- 
istrator or executor may return of the decedent’s estate, and cause the 
administrator or executor to verify it by the administrator’s or executor’s 
oath, and present the inventory to the court; 

(5) Record the inventory, if it be found regular by the court, in the book of 
inventories; 

(6) Receive from every personal representative the personal representa- 
tive’s account of sales, and cause the personal representative to verify the 
account of sales by the personal representative’s oath, and present the 
account of sales to the court, and record the account of sales if the court finds 
the account of sales regular; 

(7) Take and state, once every year, in vacation, at the clerk’s office, the 
accounts of every personal representative of any deceased person, after the 
lapse of fifteen (15) months from the personal representative’s qualification; 

(8) Compel the accounting party, by subpoena, to come before the clerk 
once every year for the purpose of settling the accounting party’s accounts; 

(9) Present to the court, in writing, the names of those personal repre- 
sentatives and guardians who refuse to answer the subpoena, or who fail to 
settle; and also the names of the minors in their county, of the clerk’s 
knowledge, whose guardians are in default, and the sureties of whose 
guardians are dead, removed out of the state or become insolvent; 

(10) Examine the accounting party, when it seems necessary, upon oath, 
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touching the accounting party’s receipts and disbursements; 

(11) Continue the settlement, from time to time, on cause shown by 
affidavit; 

(12) Charge such party with all such sums as the party has received or 
might have received by using due diligence; and credit such party with such 
disbursements as the party supports by lawful vouchers, and with a 
reasonable compensation for the party’s services; 

(13) Report the account to the next court having probate jurisdiction for 
confirmation or rejection; 

(14) Record the settlement when it is finally adjusted by the court; 

(15) Serve every party, resident in the clerk’s county, that is interested in 
the account, or the agent or attorney of such as reside elsewhere, with five (5) 
days’ notice of taking such account, and take no account of any administra- 
tion until such notice has been given; 

(16) Record all refunding bonds lodged with the clerk by any personal 
representative, taken from distributees, and file and preserve the originals 
in the clerk’s office; and 

(17) Perform all the duties required of the clerk in the administration of 
insolvent estates of deceased persons. 

(c) In counties having a population of not less than thirty-nine thousand 


fifty (39,050) nor more than thirty-nine thousand one hundred fifty (39,150), 
according to the 2000 federal census or any subsequent federal census, the 
circuit court clerk, who also serves as the general sessions court clerk, shall 
serve as the clerk of the court with probate jurisdiction in any such counties. 


History. 

Code 1858, § 4069 (deriv. Acts 1789, ch. 23, 
mee 1513, ch. 120, § 4; 1831, ch: 29, $ 2: 
1837-1838, ch. 125, §§ 1-4; 1851-1852, ch. 180, 
§ 1; 1851-1852, ch. 215, § 2); Shan., § 5884; 
Code 1932, § 10084; modified; impl. am. Acts 
1978, ch. 934, §§ 22, 36; T.C.A. (orig. ed.), 
§ 18-604; modified; Acts 1983, ch. 55, § 2; 
1985, ch. 140, § 4; 1993, ch. 449, § 1; 2003, ch. 
310, §§ 2, 6-10; 2004, ch. 463, § 1; 2005, ch. 24, 
§§ 1, 2; 2005, ch. 115, § 1; 2006, ch. 528, § 1; 
O11;-chi 417,:$ 1; 2012, 'ch..654, § .1;'2014, ch. 
fo6, § 1. 


Compiler’s Notes. 

For table of U.S. decennial populations of 
Tennessee counties, see Volume 13 and its 
supplement. 

Acts 2008, ch. 310, § 8, effective July 21, 
2003, provided that subdivision (a)(1) shall not 
apply in counties having a population of not 
less than thirty-nine thousand fifty (39,050) nor 
more than thirty-nine thousand one hundred 
fifty (39,150), according to the 2000 federal 
census or any subsequent federal census. Acts 
2005, ch. 24, § 1 deleted Acts 2003, ch. 310, 
§ 8, effective April 5, 2005. 

Acts 2003, ch. 310, § 9, effective July 21, 
2008, provided, in part, that, in any county 
with a population of not less that twelve thou- 
sand eight hundred (12,800) nor more than 


twelve thousand nine hundred (12,900) accord- 
ing to the 2000 federal census or any subse- 
quent federal census, the clerk who is serving 
as clerk of the court with probate jurisdiction 
on June 30, 2003, shall continue to serve as the 
clerk of the court with probate jurisdiction after 
the effective date of this act. 

Acts 2005, ch. 24, § 1 provided that Acts 
2008, ch. 310, § 8 is amended by deleting that 
section in its entirety. 

Acts 2005, ch. 24, § 3 provided that, for the 
purpose of transferring records, files and other 
documents relating to probate matters in coun- 
ties having a population of not less than thirty- 
nine thousand fifty (89,050) nor more than 
thirty-nine thousand one hundred fifty 
(39,150), according to the 2000 federal census of 
population or any subsequent federal census, 
from the office of the county court clerk to the 
office of the circuit court clerk, the act shall 
take effect April 5, 2005. For all other purposes, 
including the transfer of duties and authority 
over probate matters to the circuit court clerk, 
the act shall take effect on July 1, 2005. 

Pursuant to Article III, Section 18 of the 
Constitution of Tennessee, Acts 2014, ch. 756 
took effect on April 21, 2014. 


Cross-References. 
Chancery court to exercise probate jurisdic- 
tion, §§ 16-16-201, 16-16-202. 


18-6-107 


Decedents’ estates, account of representa- 
tives, taking and stating, title 30, ch. 2, part 6. 

Fees for accounting made in decedents’ es- 
tates, § 30-2-611. 

Nonresident executor or administrator, ser- 
vice upon clerk, § 30-1-104. 

Notice of accounting in decedents’ estates 
given by, § 30-2-603. 

Probate jurisdiction, §§ 16-16-201, 16-16- 
202, 30-1-102, 30-1-301, 32-4-101, 32-5-101. 

Wills, original to remain in office, § 32-2-102. 
Textbooks. 

Pritchard on Wills and Administration of 


Estates (4th ed., Phillips and Robinson), 
8§ 663, 725, 836-839, 845, 1143. 


18-6-107. Duties as to guardians. 
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Law Reviews. 
The Tennessee Court System — The County 
Court, 8 Mem. St. U.L. Rev. 419. 


Attorney General Opinions. 

Probate functions now performed by the Uni- 
coi County court clerk under 1981 Tenn. Priv. 
Acts Ch. 98 must be transferred to the clerk of 
the Unicoi County General Sessions Court or 
the clerk and master no later than July 1, 2006, 
OAG 03-143, 2003 Tenn. AG LEXIS 163 
(11/07/03). 

Legislation regarding Carter county probate 
clerks, OAG 06-088, 2006 Tenn. AG LEXIS 97 
(5/15/06). 


(a) The county clerk has the duty to enter in particular books, to be provided 
and kept for that purpose only, every guardian’s first account of the guardian’s 
ward’s estate, received into the guardian’s hands and possession, and each 
annual account of profits and disbursements afterwards exhibited by such 
guardian. 

(b) Subsection (a) shall only apply in counties having a population, accord- 
ing to the 2000 federal census or any subsequent federal census, of: 


not less than 


not more than 


12,800 12,900 
27,100 27,200 
43,100 43,200 
62,300 62,400 
182,000 182,100 


(c) In counties having a population of not less than thirty-nine thousand 
fifty (39,050) nor more than thirty-nine thousand one hundred fifty (39,150), 
according to the 2000 federal census or any subsequent federal census, the 
circuit court clerk, who also serves as the general sessions court clerk, shall 
serve as the clerk of the court with probate jurisdiction in any such counties. 


History. 

Code 1858, § 4070 (deriv. Acts 1762, ch. 5, 
§ 9); Shan., § 5885; Code 1932, § 10085; impl. 
am. Acts 1978, ch. 934, §§ 22, 36; T.C.A. (orig. 
ed.), § 18-605; Acts 2003, ch. 310, §§ 3, 6-10; 
2005, ch. 24, §§ 1, 2. 


Compiler’s Notes. 

For table of U.S. decennial populations of 
Tennessee counties, see Volume 13 and its 
supplement. 

Acts 2003, ch. 310, § 8, effective July 21, 
2008, provided that subdivision (a)(1) shall not 
apply in counties having a population of not 
less than thirty-nine thousand fifty (39,050) nor 
more than thirty-nine thousand one hundred 
fifty (39,150), according to the 2000 federal 
census or any subsequent federal census. Acts 


2005, ch. 24, § 1 deleted Acts 20038, ch. 310, 
§ 8, effective April 5, 2005. 

Acts 2003, ch. 310, § 9, effective July 21, 
2008, provided, in part, that, in any county 
with a population of not less that twelve thou- 
sand eight hundred (12,800) nor more than 
twelve thousand nine hundred (12,900) accord- 
ing to the 2000 federal census or any subse- 
quent federal census, the clerk who is serving 
as clerk of the court with probate jurisdiction 
on June 30, 2003, shall continue to serve as the 
clerk of the court with probate jurisdiction after 
the effective date of this act. 

Acts 2005, ch. 24, § 1 provided that Acts 
20038, ch. 310, § 8 is amended by deleting that 
section in its entirety. 

Acts 2005, ch. 24, § 3 provided that, for the 
purpose of transferring records, files and other 
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documents relating to probate matters in coun- 
ties having a population of not less than thirty- 
nine thousand fifty (39,050) nor more than 
thirty-nine thousand one hundred fifty 
(39,150), according to the 2000 federal census of 
population or any subsequent federal census, 
from the office of the county court clerk to the 
office of the circuit court clerk, the act shall 


18-6-108. Probate of instruments. 
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take effect April 5, 2005. For all other purposes, 
including the transfer of duties and authority 
over probate matters to the circuit court clerk, 
the act shall take effect on July 1, 2005. 


Law Reviews. 
The Tennessee Court System — The County 
Court, 8 Mem. St. U.L. Rev. 419. 


(a) The county clerk has the duty to take the probate or acknowledgment of 
all deeds and other instruments that are entitled to registration by law, and to 
certify the same for registration, and to demand and receive the state tax 
thereon, as specified in title 67, chapter 4, part 4. 

(b) Subsection (a) shall only apply in counties having a population, accord- 
ing to the 2000 federal census or any subsequent federal census, of: 


not less than 


not more than 


12,800 12,900 
27,100 27,200 
43,100 43,200 
62,300 62,400 
182,000 182,100 


(c) In counties having a population of not less than thirty-nine thousand 
fifty (39,050) nor more than thirty-nine thousand one hundred fifty (39,150), 
according to the 2000 federal census or any subsequent federal census, the 
circuit court clerk, who also serves as the general sessions court clerk, shall 
serve as the clerk of the court with probate jurisdiction in any such counties. 


History. 

Code 1858, § 4072 (deriv. Acts 1833, ch. 92, 
§ 15; 1835-1836, ch. 53, § 6; 1837-1838, ch. 
150, § 1); Shan., § 5887; Code 1932, § 10086; 
T.C.A. (orig. ed.), § 18-606; Acts 2008, ch. 310, 
§§ 4, 6-10; 2005, ch. 24, §§ 1, 2. 


Compiler’s Notes. 

For table of U.S. decennial populations of 
Tennessee counties, see Volume 13 and its 
supplement. 

Acts 2008, ch. 310, § 8, effective July 21, 
20038, provided that subdivision (a)(1) shall not 
apply in counties having a population of not 
less than thirty-nine thousand fifty (39,050) nor 
more than thirty-nine thousand one hundred 
fifty (39,150), according to the 2000 federal 
census or any subsequent federal census. Acts 
2005, ch. 24, § 1 deleted Acts 20038, ch. 310, 
§ 8, effective April 5, 2005. 

Acts 2003, ch. 310, § 9, effective July 21, 
2003, provided, in part, that, in any county 
with a population of not less that twelve thou- 
sand eight hundred (12,800) nor more than 
twelve thousand nine hundred (12,900) accord- 
ing to the 2000 federal census or any subse- 


quent federal census, the clerk who is serving 
as clerk of the court with probate jurisdiction 
on June 30, 2008, shall continue to serve as the 
clerk of the court with probate jurisdiction after 
the effective date of this act. 

Acts 2005, ch. 24, § 1 provided that Acts 
2003, ch. 310, § 8 is amended by deleting that 
section in its entirety. 

Acts 2005, ch. 24, § 3 provided that, for the 
purpose of transferring records, files and other 
documents relating to probate matters in coun- 
ties having a population of not less than thirty- 
nine thousand fifty (39,050) nor more than 
thirty-nine thousand one _ hundred fifty 
(39,150), according to the 2000 federal census of 
population or any subsequent federal census, 
from the office of the county court clerk to the 
office of the circuit court clerk, the act shall 
take effect April 5, 2005. For all other purposes, 
including the transfer of duties and authority 
over probate matters to the circuit court clerk, 
the act shall take effect on July 1, 2005. 


Law Reviews. 
The Tennessee Court System — The County 
Court, 8 Mem. St. U.L. Rev. 419. 
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18-6-109. Duties as to marriages. 


(a) The county clerk has the following duties as to marriages: 

(1) To endorse on or append to the marriage license the form of the return; 
and 

(2) To register, in a well-bound book, the names of the parties, and the 
date of the issuance of a marriage license, and to copy immediately, under or 
opposite thereto, the return of the proper functionary who solemnized the 
rites of matrimony, with the date thereof, and file and retain the license and 
return thereof in such clerk’s office or other suitable facility. 
(b) The records described in subdivision (a)(2) are public records. 
(c) As used in this section, “suitable facility” means a facility that stores 

local government records securely against theft and natural disasters. 


History. 

Code 1858, § 4073 (deriv. Acts 1815, ch. 47, 
§ 1; 1837-1838, ch. 118, § 2); Shan., § 5888; 
Code 1932, § 10087; impl. am. Acts 1978, ch. 
934, §§ 22, 36; T.C.A. (orig. ed.), § 18-607; Acts 
19938, ch. 418, § 1; 2019, ch. 79, §§ 1, 2. 


Cross-References. 
Confidentiality of public records, § 10-7-504. 


Law Reviews. 
The Tennessee Court System — The County 
Court, 8 Mem. St. U.L. Rev. 419. 


Attorney General Opinions. 

Authority of county clerks to examine quali- 
fications of persons who solemnize marriages, 
OAG 97-139, 1997 Tenn. AG LEXIS 172 
(10/09/97). 


18-6-110. Record of appointments and settlements. 


(a) The county clerk has the duty to record in well-bound books all letters 
testamentary and of administration, all guardian appointments and all 
settlements made by the clerk with guardians and personal representatives. 

(b) Subsection (a) shall only apply in counties having a population, accord- 
ing to the 2000 federal census or any subsequent federal census, of: 


not less than 
12,800 
27,100 
43,100 
62,300 
182,000 


not more than 
12,900 

27,200 

43,200 

62,400 
182,100 


(c) In counties having a population of not less than thirty-nine thousand 
fifty (39,050) nor more than thirty-nine thousand one hundred fifty (89,150), 
according to the 2000 federal census or any subsequent federal census, the 
circuit court clerk, who also serves as the general sessions court clerk, shall 
serve as the clerk of the court with probate jurisdiction in any such counties. 


History. 

Code 1858, § 4074 (deriv. Acts 1837-1838, ch. 
125, § 7); Shan., § 5889; Code 1932, § 10088; 
impl. am. Acts 1978, ch. 934, §§ 22, 36; T.C.A. 
(orig. ed.), § 18-608; Acts 2003, ch. 310, §§ 5, 
6-10; 2005 ch. 24, §§ 1, 2. 


Compiler’s Notes. 
For table of U.S. decennial populations of 


Tennessee counties, see Volume 13 and its 
supplement. 

Acts 2003, ch. 310, § 8, effective July 21, 
20038, provided that subdivision (a)(1) shall not 
apply in counties having a population of not 
less than thirty-nine thousand fifty (39,050) nor 
more than thirty-nine thousand one hundred 
fifty (39,150), according to the 2000 federal 
census or any subsequent federal census. Acts 
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2005, ch. 24, § 1 deleted Acts 2003, ch. 310, 
§ 8, effective April 5, 2005. 

Acts 2008, ch. 310, § 9, effective July 21, 
2003, provided, in part, that, in any county 
with a population of not less that twelve thou- 
sand eight hundred (12,800) nor more than 
twelve thousand nine hundred (12,900) accord- 
ing to the 2000 federal census or any subse- 
quent federal census, the clerk who is serving 
as clerk of the court with probate jurisdiction 
on June 30, 2008, shall continue to serve as the 
clerk of the court with probate jurisdiction after 
the effective date of this act. 

Acts 2005, ch. 24, § 1 provided that Acts 
2008, ch. 310, § 8 is amended by deleting that 
section in its entirety. 

Acts 2005, ch. 24, § 3 provided that, for the 
purpose of transferring records, files and other 
documents relating to probate matters in coun- 
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ties having a population of not less than thirty- 
nine thousand fifty (39,050) nor more than 
thirty-nine thousand one hundred fifty 
(39,150), according to the 2000 federal census of 
population or any subsequent federal census, 
from the office of the county court clerk to the 
office of the circuit court clerk, the act shall 
take effect April 5, 2005. For all other purposes, 
including the transfer of duties and authority 
over probate matters to the circuit court clerk, 
the act shall take effect on July 1, 2005. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 587. 


Law Reviews. 
The Tennessee Court System — The County 
Court, 8 Mem. St. U.L. Rev. 419. 


NOTES TO DECISIONS 


1. Failure to Record Letters Testamen- 
tary. 

The failure of the clerk to record letters 

testamentary, after probate of the will and 


18-6-111. Other duties. 


grant and issuance of the letters testamentary, 
will not vitiate the authority of the executor. 
Wright v. Mongle, 78 Tenn. 38, 1882 Tenn. 
LEXIS 138 (1882). 


The county clerk is required to perform such other duties as are, or may be, 


by law required of the county clerk. 


History. 
Code 1858, § 4075; Shan., § 5890; Code 


18-6-112. Incompetency of clerk. 


1932, § 10091; impl. am. Acts 1978, ch. 934, 
§§ 22, 36; T.C.A. (orig. ed.), § 18-609. 


(a) Whenever the county clerk is incompetent, because of interest or 
relationship, to do or perform any official act required by law to be done by the 
county clerk, it shall be lawful and is the duty of the county mayor or 
appropriate judge to do and perform the act. 

(b) When the clerk is incompetent to take and state any account, the account 
shall be taken and stated by a special commissioner, to be appointed by the 


chancellor as provided by law. 


History. 

Acts 1871, ch. 42, § 1; Shan., § 5891; Code 
1932, § 10092; impl. am. Acts 1978, ch. 934, 
§§ 16, 22, 36; T.C.A. (orig. ed.), § 18-610; modi- 
fied; Acts 2003, ch. 90, § 2. 


Compiler’s Notes. 

Acts 2003, ch. 90, § 2, directed the code 
commission to change all references from 
“county executive” to “county mayor” and to 


18-6-113. Depositions. 


include all such changes in supplements and 
replacement volumes for the Tennessee Code 
Annotated. 


Cross-References. 
Appointment of special commissioner by 
chancellor, § 21-1-104. 
County mayor acting for clerk, § 5-6-114. 
Incompetency of clerk, § 5-6-115. 


The county clerks are authorized and empowered to take depositions in any 
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legal proceeding to the same extent and after the same manner as notaries 
public, and in taking such depositions the clerks shall attest the depositions 
under their official seals, and for such services shall be entitled to the same 
compensation as notaries public. 


History. Textbooks. 

Acts 1923, ch. 96, § 1; Shan. Supp., Tennessee Jurisprudence, 6 Tenn. Juris., 
§ 5891al1; mod. Code 1932, § 10089; impl. am. Clerks of Court, § 11. 
Acts 1978, ch. 934, §§ 22, 36; T.C.A. (orig. ed.), 


§ 18-611. Law Reviews. 
The Tennessee Court System — The County 
Cross-References. ny Court, 8 Mem. St. U.L. Rev. 419. 
Persons before whom depositions to be taken, 
§ 24-9-135. 


18-6-114. Oaths and affidavits. 


(a)(1) The county clerks are authorized and empowered to take affidavits — 
and administer oaths for general purposes to the same extent as judges of © 
the courts of general sessions and notaries public. 

(2) They shall attest the affidavits and oaths under their official seals or 
the seals of their respective courts. 
(b)(1) As compensation for their services in taking any such affidavit or oath 
and so attesting the affidavit or oath, they shall be entitled to receive the 
sum of twenty-five cents (25¢), to be paid by the party whose affidavit or oath 
is so taken. 

(2) This section shall not affect the fees provided by law for such clerks 
incident to their duties in their respective courts. 


History. ; Compiler’s Notes. 
Acts 1923, ch. 96, § 2; Shan. Supp., The language “respective courts” in this sec- 
§ 5891a2; mod. Code 1932, § 10090;impl.am. tion apparently refers to the judicial authority 


Acts 1978, ch. 934, §§ 22, 36; impl. am. Acts formerly residing in the monthly county courts. 
1979, ch. 68, § 3; T.C.A. (orig. ed.), § 18-612. 


18-6-115. Vacancies. 


If the office of the county clerk becomes vacant due to death, resignation or 
removal, the duties of the county clerk shall be temporarily discharged by the 
chief deputy, or deputy designated as temporary successor by the county clerk 
in writing, until a successor county clerk is elected or appointed and qualified 
according to law. 


History. 
Acts 1993, ch. 315, § 19. 


TITLE 19 
_ [RESERVED] 
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Chapter 


WCHONBHANPRwWNe 


Trial. 


Section 


20-1-101. 
20-1-102. 
20-1-103. 
20-1-104. 
20-1-105. 
20-1-106. 
20-1-107. 
20-1-108. 
20-1-109. 
20-1-110. 
20-1-111. 
20-1-112. 
20-1-113. 
20-1-114. 
20-1-115. 
20-1-116. 
20-1-117. 
20-1-118. 
20-1-119. 


TITLE 20 
CIVIL PROCEDURE 


. Parties to Actions. 

. Process. 

. Lis Pendens. 

Venue. 

. Abatement and Survival of Actions. 
. Pleadings. 

. Continuances. 

. Trial Dockets. 


. Additur and Remittitur. 

. Formal Defects in Proceedings. 

. Costs. 

. Statewide Actions and Agreements. 

. Violence in the Workplace. 

Policy on Granting Comity to Foreign Law, Legal Code or System. 
. Summary Judgment. 

. Tennessee Public Participation Act. 

. Three—Judge Panel. 


CHAPTER 1 
PARTIES TO ACTIONS 


[Reserved.] 

Indemnification of nominal plaintiff. 

Action on bond. 

Deserted wife as party. 

Expenses and loss of service incident to injury to child. 
[Reserved.] 

Several liability on joint obligations. 

Joinder of defendants on joint and several obligations. 
Action in name used in instrument. 

Failure of recovery against joint defendants. 
Maintaining action after executor or administrator removes from jurisdiction. 
Defenses of executors sued separately. 

Separate judgments against executors. 

Addition of parties. 

Intervention in property action. 

Substitution of defendant in property action. 
Substitution for levying officer. 

Default judgment against levying officer. 

Comparative fault — Joinder of third party defendants. 


20-1-101. [Reserved.]| 


20-1-102. Indemnification of nominal plaintiff. 


The person whose name is used in the prosecution of a suit may, at any time 
during the progress of the cause, require the party for whose benefit the action 
is brought to give bond, with good security, to indemnify the person whose 
name is used in the prosecution of the suit against all damages and costs. 
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20-1-103 


History. 
Code 1858, § 2796; Shan., § 4493; Code 
1932, § 8620; T.C.A. (orig. ed.), § 20-102. 


Cross-References. 

Actions by commissioner of institutions on 
behalf of penitentiary, § 41-1-112. 

Costs against real plaintiff, § 20-12-109. 

Joinder of lienors in suit against boat, § 66- 
19-203. 

Joinder of plaintiffs in suit to enforce me- 
chanics’ lien, § 66-11-1381. 


CIVIL PROCEDURE 


448 


Party acting as own attorney, § 23-1-109. 
Real party in interest, Tenn. R. Civ. P. 17.01. 


Textbooks. 

Tennessee Jurisprudence, 3 Tenn. Juris., As- 
signments, § 53; 4 Tenn. Juris., Bankruptcy, 
§ 27; 10 Tenn. Juris., Drains and Sewers, § 12; 
20 Tenn. Juris., Parties, §§ 1, 4. 


Law Reviews. 
Parties and Claims, 4 Mem. St. U. L. Rev. 
280. 


NOTES TO DECISIONS 


Analysis 


1. Beneficiary of Section. 
2. Pauper’s Oath. 


1. Beneficiary of Section. 

The right conferred by this section is given to 
the nominal complainant or plaintiff, not to the 
defendant. Pritchard v. Johnson-Toby Constr. 
Co., 155 Tenn. 571, 296 S.W. 17, 1926 Tenn. 
LEXIS 81 (1927). 


20-1-103. Action on bond. 


2. Pauper’s Oath. 

The real plaintiff may be required to give 
security for costs, but if he is a resident of 
Tennessee he has the right to take the pauper’s 
oath. Metropolitan Life Ins. Co. v. Brown, 25 
Tenn. App. 514, 160 S.W.2d 434, 1941 Tenn. 
App. LEXIS 141 (Tenn. Ct. App. 1941). 


For any breach of an official bond or undertaking of any officer, executor, 
administrator or guardian, or of any bond or undertaking required to be given 
by law for the security of the public generally or of particular individuals, the 
party aggrieved may, without assignment, bring suit on the breach for the 
agerieved party’s use, giving security for costs and being liable therefor as if 
the suit had been brought in the aggrieved party’s own name. 


History. 

Code 1858, § 2797 (deriv. Acts 1822, ch. 16, 
8. 4°:1825, ch, 4b, 982-2 5e IB26. cha ieee 
1851-1852, ch. 144, §§ 1, 2); Shan., § 4494; 
Code 1932, § 8621; T.C.A. (orig. ed.), § 20-103. 


Tennessee Jurisprudence, 14 Tenn. Juris., 
Guardian and Ward, § 31; 21 Tenn. Juris., 
Public Officers, § 38. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
8§ 75, 78, 84. 
NOTES TO DECISIONS 
Analysis 12. Declarations of Nominal Plaintiff — Ad- 
issibility. 

1. Effect of Statute. Ligh eatin 
2. Real Plaintiff. 1. Effect of Statute. 
3. —Diversity of Citizenship. For the failure of a public official to discharge 
4. Naming State as Party — Necessity. any of his duties, he is civilly responsible to the 
5. Suit by State for Use of County. party injured and all parties aggrieved may 
6. Amendment to Make State Nominal Plain- maintain actions upon his bond to recover dam- 


tiff. 
7. Particular Bonds. 
8. —Bond for Return of Child. 
9. —Executor’s Bond. 
10. —Mine Inspector’s Bond. 
11. —Ne Exeat Bond. 


ages sustained by them. State use of Cardin v. 
McClellan, 113 Tenn. 616, 85 S.W. 267, 1904 
Tenn. LEXIS 55 (1904). 

This section extended the right of action 
against public officers only to the extent of 
allowing the injured party to sue without an 


449 


assignment from the payee of the bond, and did 
not otherwise extend the right to sue such 
officers. Brown v. Brown, 16 Tenn. App. 230, 64 
S.W.2d 59, 1933 Tenn. App. LEXIS 6 (Tenn. Ct. 
App. 1933). 

The effect of this statute is equivalent to an 
assignment of the bond to the person aggrieved 
to the extent of his damage, not exceeding, of 
course, the penalty of the bond. Kirby v. Kirby, 
185 Tenn. 408, 206 S.W.2d 404, 1947 Tenn. 
LEXIS 345 (1947). 


2. Real Plaintiff. 

Any party aggrieved can sue on the bond in 
the name of the state, and in such cases the 
suing party is considered the real plaintiff. 
Tennessee use of United States v. Hill, 60 F. 
1005, 1894 U.S. App. LEXIS 2152, 24 L.R.A. 
170 (6th Cir. Tenn. 1894). 


3. —Diversity of Citizenship. 

The fact that suit to recover against a sheriff 
and his sureties, for the wrongful killing of one 
under arrest, was brought by a nonresident 
administratrix in the name of the state, did not 
prevent diversity of citizenship since the state 
was only a nominal party and for the purpose of 
jurisdiction the administratrix was the real 
party in interest. Chambers v. Anderson, 58 
F.2d 151, 1932 U.S. App. LEXIS 4660 (6th Cir. 
Tenn. 1932). 


4, Naming State as Party — Necessity. 

A bill in chancery may be maintained in the 
name of the beneficiaries under an administra- 
tor’s bond and his bond as special commissioner 
to sell decedent’s lands in a suit in chancery, 
without making the state a party thereto, 
though both bonds are made payable to the 
state of Tennessee. Brandon v. Mason, 69 Tenn. 
615, 1878 Tenn. LEXIS 145 (1878). 

By both statute and judicial interpretation, 
the person for whose use the suit is brought is 
the real complainant of record, and, in chan- 
cery, is the real complainant in fact, and while 
technically a suit on any of the bonds men- 
tioned in state for the use of the party ag- 
grieved, nevertheless the practice of suing di- 
rectly in the name of the real complainant, and 
not in the name of the state, has long prevailed, 
and been directly sanctioned by the supreme 
court of the state. Kirby v. Kirby, 185 Tenn. 408, 
206 S.W.2d 404, 1947 Tenn. LEXIS 345 (1947). 


5. Suit by State for Use of County. 

Where suit on an official bond is expressly 
authorized by resolutions of the quarterly 
county court (now county legislative body), it 
may properly be brought in the name of the 
state for the use of the county. State use of Giles 
County v. Abernathy, 159 Tenn. 175, 17 S.W.2d 
17, 1928 Tenn. LEXIS 73 (1929). 
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6. Amendment to Make State Nominal 
Plaintiff. 

A declaration failing to name the state as 
party plaintiff may be amended, upon applica- 
tion, so as to correct the error, and, if leave is 
granted so to amend and the cause is tried as if 
the amendment had been made, even though it 
is not made, the necessity for making it is 
obviated. Chambers v. Anderson, 58 F.2d 151, 
1932 U.S. App. LEXIS 4660 (6th Cir. Tenn. 
1932). 


7. Particular Bonds. 


8. —Bond for Return of Child. 

Where bond is given in compliance with de- 
cree of court to insure the return of a child to 
the father and the condition of the bond is 
broken, the party may sue on bond for his own 
use. State ex rel. Hooten v. Hooten, 1 Tenn. App. 
154, — S.W. —, 1925 Tenn. App. LEXIS 23 
(Tenn. Ct. App. 1925). 


9. —Executor’s Bond. 

The period of liability of an executor’s surety 
is the duration of administration and until it 
has been closed in manner prescribed by law, 
and the presumption is that surety contracted 
with reference to law as it existed at time of 
bond’s execution, with applicable law becoming 
a part of the bond. Hartford Acci. & Indem. Co. 
v. White, 22 Tenn. App. 1, 115 S.W.2d 249, 1937 
Tenn. App. LEXIS 70 (Tenn. Ct. App. 1937). 


10. —Mine Inspector’s Bond. 

A district mine inspector was civilly respon- 
sible to the parties injured by reason of failure 
to perform his duties, and any party aggrieved 
could maintain an action upon the bond of such 
inspector to recover the damages sustained by 
him. State use of Lay v. Clymer, 27 Tenn. App. 
518, 182 S.W.2d 425, 1943 Tenn. App. LEXIS 
153 (Tenn. Ct. App. 1943). 


11. —Ne Exeat Bond. 

Suit to recover on ne exeat bond in divorce 
proceeding could be brought directly by wife for 
her own use and the use of the children though 
bond was payable to state. Kirby v. Kirby, 185 
Tenn. 408, 206 S.W.2d 404, 1947 Tenn. LEXIS 
345 (1947). 


12. Declarations of Nominal Plaintiff — 
Admissibility. 

Declarations or admissions of nominal plain- 
tiff were inadmissible, where made after he has 
parted with his interest in the subject matter of 
the suit, and the party for whose use the suit 
was prosecuted had acquired the exclusive 
right in the same subject matter. Moyers v. 
Inman, 32 Tenn. 80, 1852 Tenn. LEXIS 19 
(1852). 


20-1-104 


20-1-104. Deserted wife as party. 
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Where a husband has deserted his family, the wife may prosecute or defend, 
in the husband’s name, any action that the husband might have prosecuted or 
defended. The wife may also sue and be sued in her own name for any cause of 
action accruing subsequently to such desertion. 


History. 
Code 1858, § 2805; Shan., § 4505; Code 
1932, § 8632; T.C.A. (orig. ed.), § 20-104. 


NOTES TO DECISIONS 


Analysis 


. Construction. 

. Effect of Statute. 

Abandonment. 

Wife as Prosecutrix Against Husband. 

. Separate Estate of Wife — Liability. 

. Disposal of Property Held as Tenants by 
Entirety. 

. Costs — Adjudging against Wife. 

. Interspousal Tort Immunity Abolished. 


Oop ON 


oo 4] 


1. Construction. 

A deserted wife can maintain suit in her 
husband’s name, upon any cause of action that 
had accrued to him, and which he could have 
asserted before the desertion, and she may sue 
in her own name upon any cause of action 
accruing subsequent to the desertion. Hester v. 
Hester, 88 Tenn. 270, 12 S.W. 446, 1889 Tenn. 
LEXIS 46 (1889); Smith v. Smith, 98 Tenn. 101, 
38 S.W. 439, 1896 Tenn. LEXIS 207, 60 Am. St. 
Rep. 838 (Tenn. Dec. 1896). 


2. Effect of Statute. 

The statute operated to restore the wife to 
the rights of a femme sole. Cocke v. Garrett, 66 
Tenn. 360, 1874 Tenn. LEXIS 144 (1874); 
Chavin v. Mayor of Nashville, 1 Tenn. Civ. App. 
(1 Higgins) 317 (1910). 

The statute giving married women, who have 
been deserted by their husbands, the right to 
sue, did not make a municipal corporation 
liable for the tort of its police officers in making 
an arrest. Chavin v. Mayor of Nashville, 1 Tenn. 
Civ. App. (1 Higgins) 317 (1910). 


3. Abandonment. 

Where the husband is dissipated, lives apart, 
and contributes nothing to the wife’s support 
which comes from a business in which she 
engages, there is an abandonment. Yeatman, 
Shields & Co. v. Bellmain, 74 Tenn. 488, 1880 
Tenn. LEXIS 278 (1880). 

The fact of abandonment is not confined to 
the time of actual separation. Hester v. Hester, 
88 Tenn. 270, 12 S.W. 446, 1889 Tenn. LEXIS 
46 (1889). 


4, Wife as Prosecutrix Against Husband. 
Under this section, a deserted wife may be 
prosecutrix on an indictment against her hus- 


band for nonsupport. Moye v. State, 1389 Tenn. 
680, 202 S.W. 919, 1917 Tenn. LEXIS 137 
(1917). 

A wife living apart from her husband may be 
prosecutrix of her husband for his criminal libel 
of herself. State v. Kirby, 167 Tenn. 307, 69 
S.W.2d 886, 1934 Tenn. LEXIS 1 (1934). 


5. Separate Estate of Wife — Liability. 

The wife’s separate estate is liable for debts 
incurred in a business conducted by her after 
abandonment. Yeatman, Shields & Co. v. Bell- 
main, 74 Tenn. 488, 1880 Tenn. LEXIS 278 
(1880); Sam Levy & Co. v. Davis, 125 Tenn. 342, 
142 S.W. 1118, 1911 Tenn. LEXIS 31 (1911). 

Where married woman was sued for tort 
under the provisions of this section and judg- 
ment obtained against her, her separate estate 
held by her under a deed which provided she 
could sell and dispose of same as a femme sole 
was subject to execution at law for satisfaction 
of the judgment. Nardi v. Monteverde, 2 Tenn. 
Civ. App. (2 Higgins) 288 (1912). 


6. Disposal of Property Held as Tenants 
by Entirety. 

Where husband, without consent of the wife, 
disposed of property owned by them as tenants 
by the entirety and then absconded, the wife 
could maintain an action under this section to 
recover the interest wrongfully withheld from 
her. Moore v. Chase, 25 Tenn. App. 239, 156 
S.W.2d 84, 1941 Tenn. App. LEXIS 100 (Tenn. 
Ct. App. 1941). 


7. Costs — Adjudging against Wife. 

Ajudgment may be rendered against the wife 
for costs. State v. Travis, 1 Shan. 593 (1876). 

Costs of a frivolous or malicious indictment 
may be taxed against married woman, particu- 
larly when living apart. State v. Kirby, 167 
Tenn. 307, 69 S.W.2d 886, 1934 Tenn. LEXIS 1 
(1934). 


8. Interspousal Tort Immunity Abolished. 
Interspousal tort immunity is totally abol- 
ished in this state and all decisions to the 
contrary are overruled. Davis v. Davis, 657 
S.W.2d 7538, 1983 Tenn. LEXIS 723 (Tenn. 
1983). 
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20-1-105. Expenses and loss of service incident to injury to child. 


(a) The father and mother of a minor child have equal rights to maintain an 
action for the expenses and the actual loss of service resulting from an injury 
to a minor child in the parents’ service or living in the family except that where 
one (1) parent is dead or has deserted the family, the other parent shall have 
the sole right to maintain the action. 

(b) In case the father and mother of the minor child are living apart and one 
(1) parent has exclusive legal custody of the child, the parent with legal 
custody has the sole right to maintain an action for the expenses and the actual 
loss of service resulting from an injury to the minor child, except that the 
noncustodial parent in such case shall have a right to maintain or join an 
action brought under this section, for the expenses resulting from an injury to 
the minor child to the extent the noncustodial parent has paid those expenses. 


History. 

Code 1958, § 2803; Shan., § 4503; Code 
1932, § 8630; T.C.A. (orig. ed.), § 20-105; Acts 
PSSA echa8)3, 9). 


Textbooks. 

Tennessee Jurisprudence, 18 Tenn. Juris., 
Minors, § 12; 20 Tenn. Juris., Parent and 
Child, §§ 8, 10. 


Law Reviews. 

Day on Torts: Can a Minor Sue for Pre- 
majority Medical Expenses? (John A. Day), 43 
Tenn B.J. 29 (2007). 


Parent’s Cause of Action in Tennessee for 
Injured Child’s Lost Earnings and Services, 
Expenses, and Lost Society: A Comparative 
Analysis (Steven W. Feldman), 51 Tenn. L. Rev. 
83 (1983). 

Torts — Taylor v. Beard: The Tennessee Su- 
preme Court Declines Adoption of a Cause of 
Action for Loss of Parental Consortium in Per- 
sonal Injury Cases, 34 U. Mem. L. Rev. 737 
(2004). 


NOTES TO DECISIONS 


Analysis 


. Injuries Covered. 

. Emancipation. 

. —Partial Emancipation. 
—Burden of Proof. 

. Married Infants. 

. Recovery by Child. 

. Damages. 

. Prior Judgment. 

. Parties. 

10. Noncustodial Parents. 


WCOIMRHMARWNH 


1. Injuries Covered. 

The injury to a minor child, for which the 
parent may sue under this section, must be 
construed to mean or refer to an injury to the 
person of the child. Blackwell v. Memphis S. R. 
Co., 124 Tenn. 516, 137 S.W. 486, 1911 Tenn. 
LEXIS 60 (1911). 


2. Emancipation. 

A minor, who has not left the father’s home, 
but has remained as a member of the family, 
and, out of his wages which his father has 
permitted him to earn and receive, has contrib- 
uted to the family expenses through voluntary 
gifts to his mother, but has not paid for meals or 
lodging as a boarder, and has never been for- 


mally set free by his father, is not completely 
emancipated, so as to bar a suit by the father 
for loss of his services caused by injury. Mem- 
phis Steel Const. Co. v. Lister, 188 Tenn. 307, 
197 S.W. 902, 1917 Tenn. LEXIS 35, L.R.A. 
(n.s.) 1918B406 (1917). 

Where the emancipation of a minor is com- 
plete, the father’s right to maintain an action 
for loss of services due to injuries is cut off, the 
act affecting the entire unspent period of mi- 
nority and being one that is not revocable at the 
father’s instance. Memphis Steel Const. Co. v. 
Lister, 138 Tenn. 307, 197 S.W. 902, 1917 Tenn. 
LEXIS 35, L.R.A. (n.s.) 1918B406 (1917). 

A minor, who was living away from home and 
working when injured, but who, after her inju- 
ries, returned to her home where she remained 
until able to return to work, was a member of 
the father’s family. Baskin & Cole v. Whitson, 8 
Tenn. App. 578, — S.W.2d —, 1928 Tenn. App. 
LEXIS 181 (Tenn. Ct. App. 1928). 


3. —Partial Emancipation. 

A father can recover for the loss of his minor 
child’s services, although such child has been 
partially emancipated. Memphis Steel Const. 
Co. v. Lister, 138 Tenn. 307, 197 S.W. 902, 1917 
Tenn. LEXIS 35, L.R.A. (n.s.) 1918B406 (1917). 
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The partial emancipation of an infant is 
revocable by the father. Memphis Steel Const. 
Co. v. Lister, 138 Tenn. 307, 197 S.W. 902, 1917 
Tenn. LEXIS 35, L.R.A. (n.s.) 1918B406 (1917). 


4. —Burden of Proof. 

In an action by the parent for loss of services 
of his minor child caused by injury, the burden 
of proof to establish a complete emancipation is 
upon the defendant. Memphis Steel Const. Co. 
v. Lister, 138 Tenn. 307, 197 S.W. 902, 1917 
Tenn. LEXIS 35, L.R.A. (n.s.) 1918B406 (1917). 


5. Married Infants. 

A mother of a married infant son has no right 
to bring action to recover damages for his 
wrongful death, since the right to bring such 
action is in the widow of decedent as his repre- 
sentative, where decedent was not at the time 
of the fatal accident and death a member of his 
mother’s family. McWhorter v. Gibson, 19 Tenn. 
App. 152, 84 S.W.2d 108, 1935 Tenn. App. 
LEXIS 27 (Tenn. Ct. App. 1935). 

Where an accident occurred in Alabama, re- 
sulting in the death of a 19 year old husband, it 
was presumed in absence of a showing to the 
contrary that the Alabama law was the same as 
Tennessee law and decedent’s mother is not 
entitled to sue, in Tennessee, for damages for 
the death of her such infant married son in 
Tennessee, but decedent’s wife has the right to 
sue to recover damages for his death. 
McWhorter v. Gibson, 19 Tenn. App. 152, 84 
S.W.2d 108, 1935 Tenn. App. LEXIS 27 (Tenn. 
Ct. App. 1935). 


6. Recovery by Child. 

The right of a parent to maintain suit is not 
affected by a previous recovery by the child for 
the injuries sustained. Blackwell v. Memphis S. 
R. Co., 124 Tenn. 516, 1387 S.W. 486, 1911 Tenn. 
LEXIS 60 (1911). 

Where a child’s father is civilly dead and the 
child’s mother died before the accident in ques- 
tion, the child is entitled to sue and recover for 
necessary expenses required in treatment of 
personal injuries resulting from the accident in 
question. Wolfe v. Vaughn, 177 Tenn. 678, 152 
S.W.2d 631, 1940 Tenn. LEXIS 67 (1941). 


7. Damages. 

Upon a proper construction of this section, 
the recovery of either parent entitled to sue for 
an injury to a minor child is limited to the 
expenses and the actual loss of services result- 
ing from an injury to the minor child, not 
resulting in his death. Tennessee Cent. R.R. v. 
Doak, 115 Tenn. 720, 92 S.W. 853, 1905 Tenn. 
LEXIS 101 (1905). 


20-1-106. [Reserved.]| 
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The mother’s suit as administratrix of her 
deceased minor son to recover damages for his 
wrongful death is a suit in the right of the 
deceased himself, and, in such suit, an amend- 
ment seeking to recover damages for the loss of 
the services of the deceased during his minority 
is wholly unauthorized. St. Louis, I. M. & S. R. 
Co. v. Leazer, 119 Tenn. 1, 107 S.W. 684, 1907 
Tenn. LEXIS 1 (1908). ; 

Though the parent may not be able to show 
by exact calculation the amount of damages 
resulting from the loss of services of the minor 
child, the suit of the parent may be maintained, 
and a recovery, if not excessive, will be allowed 
to stand. Blackwell v. Memphis S. R. Co., 124 
Tenn. 516, 137 S.W. 486, 1911 Tenn. LEXIS 60 
(1911). 

Trial court erred by denying the minor’s 
motion to amend the complaint under Tenn. R. 
Civ. P. 15.01 only to the extent that he could be 
permitted to assert pre-majority medical ex- 
penses that were paid by him or that he was 
legally obligated to pay. Blackwell ex rel. Black- 
well v. Sky High Sports Nashville Operations, 
LLC, 523 S.W.3d 624, 2017 Tenn. App. LEXIS 6 
(Tenn. Ct. App. Jan. 9, 2017), appeal denied, 
Blackwell v. Sky High Sports Nashville Opera- 
tions, LLC, — S.W.3d —, 2017 Tenn. LEXIS 305 
(Tenn. May 18, 2017). 


8. Prior Judgment. 

Where the mother has exclusive custody and 
is entitled to the services of the child injured in 
an automobile accident, a prior judgment 
against the father for damages arising out of 
the same accident does not affect the cause of 
action of the mother for loss of services and 
expenses. Boring v. Miller, 215 Tenn. 394, 386 
S.W.2d 521, 1965 Tenn. LEXIS 627 (1965). 


9. Parties. 

Father could maintain suit under this section 
for expenses incurred in payment of medical 
expenses resulting from injury of minor son in 
automobile accident and was not required to 
join mother as party plaintiff under the provi- 
sions of § 34-101 (now § 34-1-101 (repealed)). 
Whitley v. Hix, 207 Tenn. 683, 343 S.W.2d 851, 
1961 Tenn. LEXIS 386 (1961). 


10. Noncustodial Parents. 

The trial court properly awarded damages to 
noncustodial parent representing medical ex- 
penses he testified he incurred on behalf of the 
minor plaintiff as a result of an accident. Bow- 
ers v. City of Chattanooga, 855 S.W.2d 583, 
1992 Tenn. App. LEXIS 1049 (Tenn. Ct. App. 
1992). 


20-1-107. Several liability on joint obligations. 


All joint obligations and promises are made joint and several, and the debt 


. 
| 
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or obligation shall survive against the heirs and personal representatives of 
deceased obligors as well as against the survivors, and suits may be brought 
and prosecuted on the obligations and promises against all or any part of the 
original obligors, and all or any part of the representatives of deceased 
obligors, as if such obligations and assumptions were joint and several. 


History. 

Code 1858, § 2789 (deriv. Acts 1789, ch. 57, 
§ 5); Shan., § 4486; Code 1932, § 8613; T.C.A. 
(orig. ed.), § 20-108. 


Cross-References. 

Joinder of persons needed for just adjudica- 
tion, Tenn. R. Civ. P. 19. 

Permissive joinder of parties, Tenn. R. Civ. P. 
20. 

Service on joint obligor, § 20-2-109. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 738. 


Tennessee Jurisprudence, 5 Tenn. Juris., 
Bonds, § 15; 12 Tenn. Juris., Executors and 
Administrators, § 92; 20 Tenn. Juris., Parties, 
§ 6; 20 Tenn. Juris., Partnership, § 52; 22 
Tenn. Juris., Rescission, Cancellation and Ref- 
ormation, § 36. 


Law Reviews. 

Permissible Joinder, Counterdeclarations 
and Crossbills: The Tennessee Procedure 
(Larry S. Banks), 37 Tenn. L. Rev. 401. 


NOTES TO DECISIONS 


Analysis 


. Nature and Effect of Statute. 

. Declaration. 

. Nature of Obligation in Particular In- 

stances. 

. —Bonds. 

. —Notes. 

. ——WNotice of Nonpayment to One Joint 

Indorser. 

7. ——Unauthorized Compromise by One 
Joint Maker. 

8. ——Simultaneous Suits against Resident 
and Nonresident Comakers in Different 
Courts. 

9. —Partnership Obligations. 

10. —Personal Representative — Suit Against. 

11. —Sureties. 


anwme 


Doe 


12. — —Part of Sureties Not Sued. 

13. — —Dismissal as to One Surety. 

14. —Warranty of Ancestor — Liability of 
Heirs. 

15. —Stockholders. 

16. Judgment. 


17. Process. 


1. Nature and Effect of Statute. 

The statute altered the common law rule so 
that an obligee may now sue the surviving 
obligors without the necessity of joining the 
representatives of a deceased obligor in the 
action, and if one of the defendants die pending 
the suit his death may be suggested and the 
caused proceeded with against the survivors. 
Claiborne v. Goodloe, 3 Tenn. 391, 1 Cooke, 
1813 Tenn. LEXIS 43 (1813). 

All joint obligations and promises are made 
joint and several, and a note joint in its terms is 
a joint and several obligation, and separate and 


several suits can be maintained against the 
makers thereof. Judgment may be rendered 
against a surety alone. Trustees of McMinn 
Academy Trustees v. Reneau, 32 Tenn. 94, 1852 
Tenn. LEXIS 25 (1852); Hawkins v. Humble, 45 
Tenn. 531, 1868 Tenn. LEXIS 43 (1868). 

Although the statute makes obligations joint 
and several so that all parties liable in such 
obligations are not now in many cases neces- 
sary parties, yet they are none the less proper 
parties. Craig v. McKnight, 108 Tenn. 690, 69 
S.W. 322, 1902 Tenn. LEXIS 16 (1902). 


2. Declaration. 

A declaration against the defendants sum- 
moned, without noticing those not summoned, 
is an informal dismissal as to them, and not a 
discontinuance as to those summoned and de- 
clared against. Pollard v. Huston, 75 Tenn. 689, 
1881 Tenn. LEXIS 171 (1881). 


3. Nature of Obligation in Particular In- 
stances. 


4, —Bonds. 

The common obligors on several different 
bonds may all be sued in one action, though 
there are others on the different bonds and not 
on all the bonds, who are not sued, for the 
bonds sued on are to be regarded as the bonds 
of the defendants alone. Trustees of McMinn 
Academy Trustees v. Reneau, 32 Tenn. 94, 1852 
Tenn. LEXIS 25 (1852). 

A bond of indemnity to secure the obligees 
“against all claims or suits at law, or both,” is a 
joint and several obligation, and protects the 
obligees against suits and judgments for me- 
chanic’s lien on the property embraced in the 
contemplation of the bond. Wilson v. Davidson, 
3 Cooper’s Tenn. Ch. 536 (1877). 
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5. —Notes. 

6. — —Notice of Nonpayment to One Joint 
Indorser. 


One of two joint indorsers of a note was 
bound by notice of nonpayment given to himself 
alone. Jarnigen v. Stratton, 95 Tenn. 619, 32 
S.W. 625, 1895 Tenn. LEXIS 137, 30 L.R.A. 495 
(1895). 


7. ——Unauthorized Compromise by One 
Joint Maker. 

Where a note was executed by two joint 
makers, and the consideration failed so that 
there could be no recovery on the note, after 
which one of the makers compromised the mat- 
ter with the payee by the entry of a credit on the 
note, there could be no recovery against the 
other maker for the balance, where he was not 
a party to such compromise agreement, which 
was made without his knowledge or consent. 
Hawkins v. Humble, 45 Tenn. 531, 1868 Tenn. 
LEXIS 48 (1868). 


8. ——Simultaneous Suits against Resi- 
dent and Nonresident Comakers in 
Different Courts. 

A resident, as one of the makers of a note, 
could be sued by summons in one court, and a 
nonresident, as a comaker of the same note, at 
the same time, be proceeded against by attach- 
ment and publication in another court; and the 
attachment was not abatable, though the suit 
by service of process was still pending. Sims v. 
McNeil, 29 Tenn. 500, 1850 Tenn. LEXIS 22 
(1850). | 


9. —Partnership Obligations. 

Partnership debts are several as well as joint, 
and each member of the firm is individually 
lable therefor, especially in view of this section. 
House v. Thompson, 40 Tenn. 512, 1859 Tenn. 
LEXIS 147 (1859). 

A joint suit against partners could be dis- 
missed as to some and prosecuted to judgment 
against the others. Link v. Allen, 48 Tenn. 318, 
1870 Tenn. LEXIS 56 (1870). 

The liability of partners in joint obligations is 
both joint and several. Doggrell v. Great South- 
ern Box Co., 206 F.2d 671, 1953 U.S. App. 
LEXIS 2794 (6th Cir. Tenn. 1953), vacated, 
Doggrell v. Southern Box Co., 208 F.2d 310, 
1953 U.S. App. LEXIS 3054 (6th Cir. 1953). 
10. —Personal Representative — Suit 

Against. 

Obligee may sue representative of deceased 
obligor with other obligors or separately. Clai- 
borne v. Goodloe, 3 Tenn. 391, 1 Cooke, 1813 
Tenn. LEXIS 43 (1813); Saunders v. Wilder, 39 
Tenn. 577, 1859 Tenn. LEXIS 281 (Tenn. Apr. 
1859). 

Heir at law was bound by a judgment against 
the executor of a deceased partner and the 
surviving partner, upon a bill filed to subject 
the partnership land to the satisfaction of the 
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judgment. Logan v. Greenlaw, 25 F. 299, 1885 
U.S. App. LEXIS 1769 (C.C.D. Tenn. 1885). 


11. —Sureties. 

Where the obligation was joint and several, 
the liability of the surety did not depend upon 
the rendition of a judgment against the princi- 
pal. Martin Furniture Co. v. Massey, 135 Tenn. 
338, 186 S.W. 451, 1916 Tenn. LEXIS 30 (1916). 


12. — —Part of Sureties Not Sued. 

In a bill against a former county trustee and 
a part of his sureties on his official bond, the 
defendant sureties cannot complain that cer- 
tain of their cosureties, although mentioned in 
the bill, were not made defendants. State ex rel. 
Stewart v. Follis, 140 Tenn. 513, 205 S.W. 444, 
1917 Tenn. LEXIS 157 (1918). 


13. — —Dismissal as to One Surety. 

In an action against the sheriff and his sure- 
ties on his official bond, the dismissal of the suit 
by the plaintiff as to one of the sureties will not 
affect his right to proceed against the other 
sureties. Garrison v. Hollins, Burton & Co., 70 
Tenn. 684, 1879 Tenn. LEXIS 222 (1879). 


14. —Warranty of Ancestor — Liability of 
Heirs. 

Heirs are but representatives of ancestor and 
they are jointly liable on his covenant of war- 
ranty. House v. Mitchell, 19 Tenn. 138, 1838 
Tenn. LEXIS 35 (1838). 


15. —Stockholders. 

Suit by business brokers against all stock- 
holders of corporation to recover commissions 
allegedly due on sale of all capital stock of the 
corporation was based on separate asserted 
rights against each stockholder for separate 
commissions and amounted to misjoinder of 
parties and actions and would abate as to 
stockholders served by counterpart summons 
after suit was commenced in county where a 
single stockholder resided. Rooney v. Callins, 
62 Tenn. App. 105, 459 S.W.2d 430, 1970 Tenn. 
App. LEXIS 255 (Tenn. Ct. App. 1970). 


16. Judgment. 

An action commenced against two defen- 
dants, with a declaration against both, cannot 
be prosecuted to judgment against one, without 
any disposition of the case as to the other, and 
such judgment may be arrested. Greer v. Miller, 
2 Tenn. 187, 1812 Tenn. LEXIS 8 (1812). 

A judgment against one obligor is not a 
merger of the contract which precludes a sub- 
sequent suit brought against the others. Lowry 
v. Hardwick, 23 Tenn. 188, 1843 Tenn. LEXIS 
47 (1843). 

A judgment against one obligor or partner is 
not a bar in a suit against the other or others. 
Lowry v. Hardwick, 23 Tenn. 188, 1843 Tenn. 
LEXIS 47 (1843); Nichols v. Cheairs, 36 Tenn. 
229, 1856 Tenn. LEXIS 87 (1856); Sully v. 
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Campbell, 99 Tenn. 434, 42 S.W. 15, 1897 Tenn. 
LEXIS 49, 43 L.R.A. 161 (1897). 

The defendants against whom the judgment 
is valid cannot complain because the judgment 
is erroneous as to one or more of their codefen- 
dants. Bently v. Hurxthal, 40 Tenn. 378, 1859 
Tenn. LEXIS 105 (1859); Webbs v. State, 44 
Tenn. 199, 1867 Tenn. LEXIS 32 (1867); Ouly v. 
Dickinson & Fegan, 45 Tenn. 486, 1868 Tenn. 
LEXIS 36 (1868); Nashville St. Ry. v. Gore, 106 
Tenn. 390, 61 S.W. 777, 1900 Tenn. LEXIS 173 
(1900). 
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17. Process. 

The privilege of issuing a counterpart sum- 
mons under § 20-2-108 to a county other than 
the county of suit must be based upon a proper 
joinder of defendants who are (1) jointly liable, 
or (2) severally liable on the same instrument 
or judgment, and may not be based upon a 
misjoinder of parties. Rooney v. Callins, 62 
Tenn. App. 105, 459 S.W.2d 430, 1970 Tenn. 
App. LEXIS 255 (Tenn. Ct. App. 1970). 


20-1-108. Joinder of defendants on joint and several obligations. 


Persons jointly or severally, or jointly and severally, bound on the same 
instrument, or by judgment, decree or statute, including the makers and 
endorsers of negotiable paper and sureties, may all or any part of them be sued 


in the same action. 


History. 

Code 1858, § 2787 (deriv. Acts 1789, ch. 57, 
oe; 1813; ch. 66,'$ 1:°1820, ch: 25, $' 131829, 
eae oo. 9 1) 18a7(-1038, ch.5, “8 1): “Shan., 
§ 4484; Code 1932, § 8611; T.C.A. (orig. ed.), 
§ 20-109. 


Cross-References. 

Joinder of persons needed for just adjudica- 
tion, Tenn. R. Civ. P. 19. 

Permissive joinder of parties, Tenn. R. Civ. P. 
20. 


Textbooks. 

Tennessee Jurisprudence, 4 Tenn. Juris., Bail 
and Recognizance, §§ 6, 12; 20 Tenn. Juris., 
Parties, §§ 4, 7. 


Law Reviews. 

Permissible Joinder, Counterdeclarations 
and Crossbills: The ‘Tennessee Procedure 
(Larry S. Banks), 37 Tenn. L. Rev. 401. 


NOTES TO DECISIONS 


Analysis 


1. Nature of Statute. 

2. Joint Obligation — Effect of Misconstruc- 
tion. 

3. Joint Obligors — 
Against Part. 

4. Notes — Misjoinder of Defendants. 

5. Partnerships. 

6. —Individual and Partnership Creditors — 
Rights Unaffected. 

7. —Setting Off Partnership Debt Against 
Debt to Partner. 

8. —Surviving Partner as Personal Represen- 
tative of Deceased Partner. 

9. Principal and Sureties — Suits as to. 

10. —Joinder of Personal Representative of 
Deceased Surety. 

11. —Sureties of Deceased Guardian. 

12. —Sureties of Deceased Purchaser at Court 
Sale. 

13. Joinder under Workers’ 
Law. 

14. Process. 

15. Stockholders. 


1. Nature of Statute. 
This section relates alone to procedure. Jar- 


Suit and Judgment 


Compensation 


nigen vy. Stratton, 95 Tenn. 619, 32 S.W. 625, 
1895 Tenn. LEXIS 137, 30 L.R.A. 495 (1895). 


2. Joint Obligation — Effect of Miscon- 
struction. 

The legal effect of a joint promise, by the 
makers of a note, in clear and unambiguous 
terms, to pay, in solido, the full amount of the 
note, could not be modified by a mistaken belief 
of the holders and makers that each maker is 
liable only for a proportional part of the full 
amount. Sully v. Campbell, 99 Tenn. 434, 42 
S.W. 15, 1897 Tenn. LEXIS 49, 43 L.R.A. 161 
(1897). 


3. Joint Obligors — Suit and Judgment 
Against Part. 

Suit and judgment against part of the joint 
obligors or partners is no merger of the obliga- 
tion, and is no bar to a suit subsequently 
brought against the remaining obligors or part- 
ners, where there has been no satisfaction. 
Lowry v. Hardwick, 23 Tenn. 188, 1843 Tenn. 
LEXIS 47 (1843); Link v. Allen, 48 Tenn. 318, 
1870 Tenn. LEXIS 56 (1870); Sully v. Campbell, 
99 Tenn. 434, 42 S.W. 15, 1897 Tenn. LEXIS 49, 
43 L.R.A. 161 (1897). 

A suit against partners may be dismissed as 
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to some and prosecuted against the others. 
Link v. Allen, 48 Tenn. 318, 1870 Tenn. LEXIS 
56 (1870); Sully v. Campbell, 99 Tenn. 434, 42 
S.W. 15, 1897 Tenn. LEXIS 49, 43 L.R.A. 161 
(1897). 


4. Notes — Misjoinder of Defendants. 

The maker and endorser of a promissory note 
cannot be sued with a guarantor whose guar- 
antee was on a separate paper, and who was 
not a party to the note. This rule is based upon 
the fact that there was no joint liability created 
by the guaranty, and the suit was a palpable 
misjoinder of parties. Eakin & Co. v. Burger, 33 
Tenn. 417, 1853 Tenn. LEXIS 66 (1853). 


5. Partnerships. 

If one of two partners brings a suit upon a 
partnership demand, the defendant may take 
advantage of it at the trial, under the general 
issue. Coffee v. Eastland, 3 Tenn. 158, 1 Cooke, 
1812 Tenn. LEXIS 44 (1812). 

Payee of note executed by partnership could 
sue individual member without naming other 
members. Hyman Gratz & Co. v. Stump, 3 
Tenn. 493, 1 Cooke, 1814 Tenn. LEXIS 42 
(1814). 

If one sued on a partnership demand failed to 
disclose the names of the other partners by a 
plea in abatement, judgment might be had 
against him alone as if the demand were single. 
Coffee v. Eastland, 3 Tenn. 158, 1 Cooke, 1812 
Tenn. LEXIS 44 (1812); Southern Ry. v. 
McNabb, 130 Tenn. 197, 169 S.W. 757, 1914 
Tenn. LEXIS 16, 1915B L.R.A. (n.s.) 761 (1914). 

In an action upon a partnership’s contract all 
partners at the time it was made should be 
joined as plaintiffs, even after dissolution. 
Nashville, C. & S. L. Ry. v. Davis, 21 Tenn. App. 
663, 114 S.W.2d 830, 1937 Tenn. App. LEXIS 67 
(Tenn. Ct. App. 1937). 

A dormant partner may or may not be joined 
in suit by partnership and a failure to join him 
as plaintiff is no ground for abatement, nonsuit 
or writ of error, such partners being proper but 
not necessary parties plaintiff. Nashville, C. & 
S. L. Ry. v. Davis, 21 Tenn. App. 663, 114 S.W.2d 
830, 19387 Tenn. App. LEXIS 67 (Tenn. Ct. App. 
1937). 

Where a contract is made in the name of one 
partner but for the benefit of all, all should join 
in a suit thereon. Nashville, C. & S. L. Ry. v. 
Davis, 21 Tenn. App. 663, 114 S.W.2d 830, 1937 
Tenn. App. LEXIS 67 (Tenn. Ct. App. 1937). 

When the partnership occupies, substan- 
tially, the position of an undisclosed principal, 
the action may be by that partner in whose 
name the contract was made alone, or by all. 
Nashville, C. & S. L. Ry. v. Davis, 21 Tenn. App. 
663, 114 S.W.2d 830, 1937 Tenn. App. LEXIS 67 
(Tenn. Ct. App. 1937). 

Where a contract is made with one partner in 
his individual capacity, he must sue alone, 
although he may, in fact, have been acting for 
the benefit of his firm. Nashville, C. & S. L. Ry. 
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v. Davis, 21 Tenn. App. 663, 114 S.W.2d 830, 
1937 Tenn. App. LEXIS 67 (Tenn. Ct. App. 
1937). 

In an action on a contract of carriage one who 
had bought several cows in the shipment under 
an agreement to show profits equally, was a 
dormant partner, as the contract was in the 
name of the other and active partner, and he 
need not be joined as party plaintiff. Nashville, 
C. & S. L. Ry. v. Davis, 21 Tenn. App. 663, 114 
S.W.2d 830, 1937 Tenn. App. LEXIS 67 (Tenn. 
Ct. App. 1937). 


6. —Individual and Partnership Credi- 
tors — Rights Unaffected. 

The statute did not alter or change general 
rule that individual creditors were entitled to 
priority from the individual effects of the debt- 
ors, and the partnership creditors from the 
effects of the firm of which he is a member. 
Jackson Ins. Co. v. Partee, 56 Tenn. 296, 1872 
Tenn. LEXIS 144 (1872). 


7. —Setting Off Partnership Debt Against 
Debt to Partner. 

This statute did not affect the rule that a 
partnership debt could not be set off at law 
against a debt due to a plaintiff who was a 
member of the partnership. Flint v. Tillman, 49 
Tenn. 202, 1870 Tenn. LEXIS 212 (1870). 


8. —Surviving Partner as Personal Repre- 
sentative of Deceased Partner. 

Suit against one as surviving partner and as 
the personal representative of deceased partner 
could be maintained. Trundle v. Edwards & 
Harris, 36 Tenn. 572, 1857 Tenn. LEXIS 58 
(1857). 


9. Principal and Sureties — Suits as to. 

Separate or several judgments nisi may be 
taken and prosecuted to final judgments 
against the principal and sureties upon a joint 
and several recognizance, entered into by a 
prisoner and his sureties for his appearance at 
a designated time. Brewer v. State, 74 Tenn. 
198, 1880 Tenn. LEXIS 232 (1880). 

It was proper for complainant to bring his 
suit against the surety alone, without joining 
the principal, or against any one or more of the 
parties bound either as principal or sureties. 
Brannon v. Wright, 113 Tenn. 692, 84 S.W. 612, 
1904 Tenn. LEXIS 59 (1904). 

A recognizance, with sureties, for the appear- 
ance of a defendant in a felony case, is a joint 
and several obligation, and a writ of scire facias 
thereon may issue against the sureties alone, 
without the principal, and is not, for that rea- 
son, subject to a motion to quash the writ. State 
v. Frankgos, 114 Tenn. 76, 85 S.W. 79, 1904 
Tenn. LEXIS 72 (1904). 


10. —Joinder of Personal Representative 
of Deceased Surety. 

A judgment by motion against a constable 

and his sureties, upon notice against the con- 
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stable alone, and a judgment against the per- 
sonal representative of a surety dying after the 
motion against the constable and his sureties, 
is valid without scire facias to revive the motion 
against such personal representative. Hopson 
v. Hoge & Lester, 16 Tenn. 153, 1835 Tenn. 
LEXIS 63 (1835). 


11. —Sureties of Deceased Guardian. 

A bill for an account and settlement may be 
maintained against a surety of a deceased 
guardian, without making his personal repre- 
sentative a party, especially where the insol- 
vency of the deceased guardian’s estate is al- 
leged and shown, though it be without 
administration. Parker’s Heirs v. Irby, 68 Tenn. 
221, 1877 Tenn. LEXIS 23 (1877). 


12. —Sureties of Deceased Purchaser at 
Court Sale. 

The clerk selling land under decree of court 
may, without notice, obtain judgment by motion 
against the sureties on the purchase money 
notes, without including in the judgment the 
personal representatives of the deceased pur- 
chaser, for all actions are joint and several. 
Whiteside v. Latham, 42 Tenn. 91, 1865 Tenn. 
LEXIS 23 (1865). 


18. Joinder under Workers’ Compensa- 
tion Law. 

Under the provisions of this section and 

§ 50-915 (now § 50-6-113) as construed to- 


PARTIES TO ACTIONS 


20-1-110 


gether, an injured employee of a subcontractor 
could join his immediate employer and the 
principal contractor in the same suit under the 
Workers’ Compensation Law. P. H. Reynolds & 
Co. v. McKnight, 177 Tenn. 228, 148 S.W.2d 
357, 1940 Tenn. LEXIS 31 (1941). 


14. Process. 

The privilege of issuing a counterpart sum- 
mons under § 20-2-108 to a county other than 
the county of suit must be based upon a proper 
joinder of defendants who are: (1) jointly liable, 
or (2) severally liable on the same instrument 
or judgment, and may not be based upon a 
misjoinder of parties. Rooney v. Callins, 62 
Tenn. App. 105, 459 S.W.2d 480, 1970 Tenn. 
App. LEXIS 255 (Tenn. Ct. App. 1970). 


15. Stockholders. 

Suit by business brokers against all stock- 
holders of corporation to recover commissions 
allegedly due on sale of all capital stock of the 
corporation was based on separate asserted 
rights against each stockholder for separate 
commissions and amounted to misjoinder of 
parties and actions, and would abate as to 
stockholders served by counterpart summons 
after suit was commenced in county where a 
single stockholder resided. Rooney v. Callins, 
62 Tenn. App. 105, 459 S.W.2d 430, 1970 Tenn. 
App. LEXIS 255 (Tenn. Ct. App. 1970). 


20-1-109. Action in name used in instrument. 


Suit may be brought by or against any of the parties to a written instrument 
on which the action is founded, by the name and description used in the 


instrument. 


History. 
Code 1858, § 2788; Shan., § 4485; Code 
1932, § 8612; T.C.A. (orig. ed.), § 20-110. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§ 116. 


NOTES TO DECISIONS 


Analysis 


1. Trade-Name. 
2. Note Payable to “Legal Representative of 
Succession of.” 


1. Trade-Name. 

Question reserved whether a person or part- 
nership can maintain suit in a trade-name. 
Smith v. Modern Bakery, 165 Tenn. 508, 56 
S.W.2d 163, 1932 Tenn. LEXIS 77 (1933). 


2. Note Payable to “Legal Representative 
of Succession of.” 

The administrator with the will annexed may 
sue and recover upon a note made payable “to 
the order of the legal representatives of the 
succession of” the testator named. Lewis v. 
Woodfolk, 61 Tenn. 25, 1872 Tenn. LEXIS 337 
(1872). 


20-1-110. Failure of recovery against joint defendants. 


In all actions on contracts, a dismissal of suit as to one (1) or more of those 
jointly sued, or failure to recover as to one (1), shall not prevent a recovery 
against those defendants who may be liable. 
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History. 

Code 1858, § 2790 (deriv. Acts 1820, ch. 25, 
§ 2); Shan., § 4487; Code 1932, § 8614; T.C.A 
(orig. ed.), § 20-111. 


Cross-References. 
Dismissal against part of defendants, title 
20, ch. 9, part 4. 
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Textbooks. 
Tennessee Jurisprudence, 5 Tenn. Juris., 
Carriers, § 45. 


NOTES TO DECISIONS 


Analysis 


. Application. 

. Joint Action — Recovery against One. 

. Dismissal as to One Codefendant. 

. Suit Against One Obligor After Judgment 
Against Another. 

. Principal’s Discharge in Bankruptcy — Ef- 
fect on Surety. 


me whd 


OU 


1. Application. 

This provision does not apply where there is 
no privity between the parties or no joint con- 
tract or liability. Eakin & Co. v. Burger, 33 
Tenn. 417, 1853 Tenn. LEXIS 66 (1853). 


2. Joint Action — Recovery against One. 

In an action on a contract against two defen- 
dants as common carriers, in which the decla- 
ration alleged that they jointly contracted with 
the plaintiff, the recovery may be against one of 
them. Darwin v. Cox, 13 Tenn. 257, 1833 Tenn. 
LEXIS 156 (1833). 

In an action against two defendants jointly in 
tort, for the deceitful warranty of the soundness 
of a horse, the recovery could be against one of 
them, and so, also, under this statute, if the 
action had been on the contract of warranty. 
Carpenter v. Lee, 13 Tenn. 264, 13 Tenn. 265, 
1833 Tenn. LEXIS 158 (1833). 


3. Dismissal as to One Codefendant. 

In an action against the sheriff and his sure- 
ties on his official bond, the dismissal of the suit 
by the plaintiff as to one of the sureties did not 
affect his right of recovery against the other 
defendants. Garrison v. Hollins, Burton & Co., 
70 Tenn. 684, 1879 Tenn. LEXIS 222 (1879); 
Pollard v. Huston, 75 Tenn. 689, 1881 Tenn. 
LEXIS 171 (1881). 


4. Suit Against One Obligor After Judg- 
ment Against Another. 

Judgment, without satisfaction, against one 
of three joint makers of a note, taken for only 
one-third of the amount, upon the mistaken 
belief that he was not liable for more, though 
effectual to protect such maker from suit for the 
balance of the note, did not protect his comak- 
ers from suit for the full amount of the note. 
Sully v. Campbell, 99 Tenn. 434, 42 S.W. 15, 
1897 Tenn. LEXIS 49, 43 L.R.A. 161 (1897). 


5. Principal’s Discharge in Bankruptcy — 
Effect on Surety. 

The surety on an injunction bond was not 
released by the discharge in bankruptcy of the 
principal, and upon the dissolution of the in- 
junction, the surety was liable on the bond, 
according to its conditions. Martin Furniture 
Co. v. Massey, 135 Tenn. 338, 186 S.W. 451, 
1916 Tenn. LEXIS 30 (1916). 


20-1-111. Maintaining action after executor or administrator removes 


from jurisdiction. 


(a) Where one (1) of several executors or administrators removes out of the 
state, actions may be prosecuted and judgments rendered against such as 
remain, in the same manner as if all were sued. 

(b) If the cause of action is within the jurisdiction of a judge of the court of 
general sessions, it may be prosecuted against the administrator or executor 
who remains in the county, where one (1) of them removes out of the state or 


into another county. 


History. 

Code 1858, §§ 2791, 2792 (deriv. Acts 1826, 
ch. 38, § 1; 1827, ch. 84, § 1); Shan., §§ 4488, 
4489; Code 1932, §§ 8615, 8616; impl. am. Acts 
1979, ch. 68, § 3; T.C.A. (orig. ed.), § 20-112. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 741. 
Tennessee Jurisprudence, 12 Tenn. Juris., 
Executors and Administrators, § 92. 
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NOTES TO DECISIONS 


Analysis 


1. “Removal” — Meaning of Term. 
2. Statute of Limitations. 


1. “Removal” — Meaning of Term. 

“Removal,” as used here, does not mean tem- 
porary absence, but a change of residence. 
Fickle v. Fickle, 13 Tenn. 203, 1833 Tenn. 
LEXIS 1388 (1833); Bledsoe v. Huddleston, 13 
Tenn. 294 (1833). 


2. Statute of Limitations. 
In an action upon a covenant of warranty of 
title to land, begun against one of the two 


executors of the will of one of the deceased 
covenanters and against the administrator of 
the other deceased covenanter, both made par- 
ties and served with process within the allowed 
period after the eviction, where the other ex- 
ecutor was made a party and served by coun- 
terpart summons after the lapse of that time, 
the plea of the statute of limitations in favor of 
the estates of decedents is not a good defense to 
either executor; nor, for a stronger reason, to 
the administrator of the other covenanter so 
sued and served with process. Burgie v. Parks, 
79 Tenn. 84, 1883 Tenn. LEXIS 18 (1883). 


20-1-112. Defenses of executors sued separately. 


The defendants, so separately sued, shall not be held further liable than if all 
were sued and may avail themselves of all the defenses allowed where all are 


sued. 


History. 

Code 1858, § 2793 (deriv. Acts 1826, ch. 38, 
§ 1; 1827, ch. 84, § 1); Shan., § 4490; Code 
1932, § 8617; T.C.A. (orig. ed.), § 20-113. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 741. 


20-1-113. Separate judgments against executors. 


The same proceedings may be taken on judgments rendered in such separate 
suits, to subject the defendants for waste of assets or to subject real estate 
descended to heirs, as when all the executors or administrators are sued. 


History. 

Code 1858, § 2794 (deriv. Acts 1826, ch. 38, 
§ 2); Shan., § 4491; Code 1932, § 8618; T.C.A. 
(orig. ed.), § 20-114. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 741. 


20-1-114. Addition of parties. 


Law Reviews. 
Issues Raised by “Jordan” (John A. Day), 35 
No.12 Tenn. B.J. 17 (1999). 


(a) At any time before trial, new plaintiffs or defendants may be added to 
the suit by the plaintiff, upon supplemental process taken out and served or 


appearance entered. 


(b) If added at the appearance term, it may be done without costs; if at any 
subsequent term, on such terms as to costs and conditions as the court may 


prescribe, so as to prevent delay. 


History. 

Code 1858, § 2798 (deriv. Acts 1851-1852, ch. 
152, § 6); Shan., § 4495; mod. Code 1982, 
§ 8622; T.C.A. (orig. ed.), § 20-115. 


Cross-References. 
Joinder of persons needed for just adjudica- 
tion, Tenn. R. Civ. P. 19. 


Misjoinder and nonjoinder of parties, Tenn. 
R. Civ. P. 21. 


Textbooks. 
Tennessee Jurisprudence, 20 Tenn. Juris., 
Parties, § 7; 21 Tenn. Juris., Process, § 4. 
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NOTES TO DECISIONS 


Analysis 


1. Leave of Court to Add Parties — Necessity. 

2. Striking Plaintiff and Inserting Third Per- 
son. 

3. Plaintiff as Administrator Substituted for 
Plaintiff in Own Name. 

4. Personal Representative as Additional De- 


fendant. 

5. Supplemental Process as to New Defen- 
dants. 

6. New Defendant — Right to Plead Limita- 
tions. 


7. Effect of New Party on Sureties. 

8. Liberality in Permitting Addition of Parties. 
9. Propriety of Addition of Parties. 

10. Amended Petition. 


1. Leave of Court to Add Parties — Neces- 
sity. 

Leave of court to add parties is necessary and 
is grantable upon the terms as to costs that 
may be imposed. Amendment must be made so 
as to prevent delay. Jones v. Cloud, 44 Tenn. 
236, 1867 Tenn. LEXIS 38 (1867). 


2. Striking Plaintiff and Inserting Third 
Person. 

A plaintiff, in a suit commenced before a 
justice (now general sessions judge) and carried 
to the circuit court, could strike out his own 
name and insert that of a third person. Phillips 
v. Wells, 34 Tenn. 154, 1854 Tenn. LEXIS 24 
(1854). 


3. Plaintiff as Administrator Substituted 
for Plaintiff in Own Name. 

The court may allow an amendment substi- 
tuting plaintiff as administrator instead of 
plaintiff in his own name, and process to bring 
the defendant in after the amendment is not 
required, and a notification by the court’s order, 
in place of formal process, is sufficient. Studer 
v. Roberts, 1382 Tenn. 599, 179 S.W. 131, 1915 
Tenn. LEXIS 51 (1915). 


4, Personal Representative as Additional 
Defendant. 

A personal representative, before the expira- 
tion of the statutory period after his qualifica- 
tion, or after his suggestion of the insolvency of 
the estate, could not be made a defendant by 
amendment, because he is not then liable to 
suit. Bank of Tennessee v. Skillern & Merri- 
wether, 34 Tenn. 698, 1855 Tenn. LEXIS 121 
(1855). 


5. Supplemental Process as to New Defen- 
dants. 

The order of the court granting leave to the 
plaintiff to make an additional defendant is the 
commencement of the suit against him, and 
imposes upon the plaintiff the necessity of 
obtaining supplemental process to bring him 


before the court, which he must continue from 
term to term, with the same regularity that 
would be required of him in case of an original 
summons; otherwise, his suit as to such addi- 
tional defendant will be discontinued. Jones v. 
Cloud, 44 Tenn. 236, 1867 Tenn. LEXIS 38 
(1867). 


6. New Defendant — Right to Plead Limi- 
tations. 

If relief is sought against a new party defen- 
dant, or if his interests are in fact involved, he 
may successfully interpose a plea of limita- 
tions, when it is sought to bring him in after the 
bar of the statute, but where the addition of 
new parties merely corrects a defect in the 
original proceeding, the statute of limitations 
cannot be relied on, but the amendments relate 
back to the institution of the suit. Niehaus v. C. 
B. Barker Const. Co., 135 Tenn. 382, 186 S.W. 
461, 1916 Tenn. LEXIS 34 (1916); Mellon v. 
American Flour & Grain Co., 9 Tenn. App. 383, 
— $.W.2d —, 1929 Tenn. App. LEXIS 101 
(Tenn. Ct. App. 1929), superseded by statute as 
stated in, Duke v. Repogle Enters., 891 S.W.2d 
205, 1994 Tenn. LEXIS 378 (Tenn. 1994). 

A new party defendant, having a distinct 
legal entity could not be brought in after one 
year in suit for personal injuries, except subject 
to the limitation statutes. Abdallah v. Weil, 168 
Tenn. 382, 79 S.W.2d 284, 1934 Tenn. LEXIS 69 
(1935). 


7. Effect of New Party on Sureties. 

The sureties of the defendant on bond for 
certiorari from a justice of the peace (now 
general sessions judge) to the circuit court were 
released from liability where a new party plain- 
tiff was substituted in the circuit court in the 
place of the original plaintiff. Phillips v. Wells, 
34 Tenn. 154, 1854 Tenn. LEXIS 24 (1854). 


8. Liberality in Permitting Addition of 
Parties. 

The legislature has evidenced an intention 
that liberality be practiced in permitting addi- 
tion of new parties. White v. Henry, 199 Tenn. 
219, 285 S.W.2d 353, 1955 Tenn. LEXIS 447 
(1955). 


9. Propriety of Addition of Parties. 

It was proper for chancellor to permit city to 
become a party defendant in suit to have re- 
viewed and reversed a decree pro confesso ad- 
judging city zoning ordinance invalid and in 
which proceeding city had been a party defen- 
dant. White v. Henry, 199 Tenn. 219, 285 
S.W.2d 353, 1955 Tenn. LEXIS 447 (1955). 


10. Amended Petition. 

Amended petition bringing in new parties in 
workers’ compensation suit which was filed 
before any answer, demurrer or other pleading 
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had been entered was filed as a matter of right 
and tolled the running of the statute of limita- 
tions as to the new parties. Bowling v. Whitley, 
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208 Tenn. 657, 348 S.W.2d 310, 1961 Tenn. 
LEXIS 337 (1961). 


20-1-115. Intervention in property action. 


In actions for the recovery of property, any person not a party to the action, 
on showing interest in the subject matter of the suit, may be allowed to appear 


as defendant in the action. 


History. 
Code 1858, § 2799; Shan., § 4496; Code 
1932, § 8623; T.C.A. (orig. ed.), § 20-116. 


Cross-References. 
Intervention, Tenn. R. Civ. P. 24. 


Textbooks. 
Tennessee Jurisprudence, 3 Tenn. Juris., At- 


tachment and Garnishment, §§ 48, 164; 20 
Tenn. Juris., Parties, § 8. 


Law Reviews. 
Parties and Claims, 4 Mem. St. U.L. Rev. 280. 


NOTES TO DECISIONS 


Analysis 


. Application. 

Mode of Intervening. 

. Requisites as to Intervention. 

. —Attachment Suits. 

. —Dower Proceedings. 

. —Money Derived from Particular Transac- 
tion. 

7. —Proceedings to Assert Lien. 

8. —Purchase Pending Litigation. 

9. —Trustee under Assignment for Creditors. 

10. —Vendor’s Lien Note. 

11. Effect of Former Judgment on Intervener. 


D OR CoD 


1. Application. 

The intervention of new parties as defen- 
dants is allowed in equity proceedings or suits 
in chancery, as well as in actions at law. Hill v. 
Bowers, 51 Tenn. 272, 1871 Tenn. LEXIS 161 
(1871); Stretch v. Stretch, 2 Cooper’s Tenn. Ch. 
140 (1874); Speak v. Ransom, 2 Cooper’s Tenn. 
Ch. 210 (1875). 

This statute applies only in suits for the 
recovery of specific property. Lowenheim v. 
Lockhard & Ireland, 61 Tenn. 214, 1872 Tenn. 
LEXIS 361 (1872); Stretch v. Stretch, 2 Coo- 
per’s Tenn. Ch. 140 (1874). 

An intervening petition filed in an action at 
law in the United States district court for the 
use of a certain other company named therein, 
was properly dismissed for lack of jurisdiction 
under the conformity act. Austin Machinery 
Co. v. Consolidation Coal Co., 67 F.2d 775, 1933 
U.S. App. LEXIS 4630 (6th Cir. Tenn. 1933). 


2. Mode of Intervening. 

A person may, upon affidavit, become a defen- 
dant by intervention by filing an answer to the 
complainant’s bill, under the permission of the 
court. Banks v. Banks, 42 Tenn. 546, 1865 Tenn. 
LEXIS 101 (1865). 


3. Requisites as to Intervention. 

Where a person intervenes as a party defen- 
dant, claiming an interest in the property, he 
must make an issue as to the title or interest, or 
he cannot have his alleged rights adjudicated, 
and the only judgment that can be rendered 
against him in such case will be a judgment for 
costs. Wilson v. Eifler, 47 Tenn. 31, 1869 Tenn. 
LEXIS 5 (1869). 

A petition for permission to intervene as a 
defendant should clearly show the interest of 
the petitioner in the property, and where the 
petition states any matter outside of the record, 
or operates to suspend the proceeding, it should 
be verified by affidavit. Hunt v. Wing, 57 Tenn. 
139, 1872 Tenn. LEXIS 410 (1872). 

Where petitioners merely alleged that they 
had “equities” in property in litigation which 
they “believed” belonged to defendant they 
were not entitled to intervene. Stretch v. 
Stretch, 2 Cooper’s Tenn. Ch. 140 (1874). 

To enable one to intervene under this section, 
he must show himself “interested in the subject 
matter of the suit” and must have an interest in 
the property itself, a title to it, a hen on it, ora 
right to its possession, and without such an 
interest in the property, he cannot come in 
under this statute. Marlin v. Merrill, 25 Tenn. 
App. 328, 156 S.W.2d 814, 1941 Tenn. App. 
LEXIS 113 (Tenn. Ct. App. 1941); Hamilton 
Nat'l Bank v. Woods, 34 Tenn. App. 360, 238 
S.W.2d 109, 1948 Tenn. App. LEXIS 138, 1948 
Tenn. App. LEXIS 139 (Tenn. Ct. App. 1948). 

That one as a creditor might have a right to 
attach the property, or to reduce his debt to 
judgment and have execution levied on the 
property, is not enough to entitle him to inter- 
vene under this statute. Marlin v. Merrill, 25 
Tenn. App. 328, 156 S.W.2d 814, 1941 Tenn. 
App. LEXIS 113 (Tenn. Ct. App. 1941); Hamil- 
ton Nat'l Bank v. Woods, 34 Tenn. App. 360, 238 
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S.W.2d 109, 1948 Tenn. App. LEXIS 138, 1948 
Tenn. App. LEXIS 139 (Tenn. Ct. App. 1948). 
Attorney, who was not a party to case and 
had no interest in case, could not intervene in 
case because of imputations of fraud against 
her in the case. Barnes v. Kyle, 202 Tenn. 529, 
306 S.W.2d 1, 1957 Tenn. LEXIS 436 (1957). 


4, —Attachment Suits. 

An attachment suit cannot be regarded as a 
suit for the recovery of the property attached, in 
the sense of this section, and the purchaser of 
the attached property is not entitled to be made 
a defendant to the suit. American Exchange 
Bank v. Andrews, 59 Tenn. 306, 1873 Tenn. 
LEXIS 62 (1873); Lowenheim v. Lockhard & 
Ireland, 61 Tenn. 214, 1872 Tenn. LEXIS 361 
(1872). 

Where property is attached for the realiza- 
tion of a debt, a third person may intervene by 
petition asserting right to the property if there 
be no objection that intervention should have 
been by a bill. Bradshaw v. Georgia Loan & 
Trust Co., 59 S.W. 785, 1900 Tenn. Ch. App. 
LEXIS 122 (1900). 


5. —Dower Proceedings. 

A person claiming title paramount to that of 
a deceased husband could become a party de- 
fendant to a proceeding for dower (now abol- 
ished), on his own petition. Hill v. Bowers, 51 
Tenn. 272, 1871 Tenn. LEXIS 161 (1871). 

Person claiming dower (now abolished) could 
intervene as defendant in a suit of the oral 
vendee against the heirs of the deceased vendor 
for specific performance, or for an account of 
payments and permanent improvements. 
Treece v. Treece, 73 Tenn. 221, 1880 Tenn. 
LEXIS 113 (1880). 


6. —Money Derived from Particular 
Transaction. 

Ordinarily, money unearmarked, or other- 
wise distinctive, would not constitute “prop- 
erty” within the meaning of this section, but, 
under certain circumstances, where funds de- 
rive from a particular transaction and the judg- 
ment of the court is invoked as to whether they 
are subject to garnishment at the instance of a 
judgment creditor, they are deemed then to be 
of such character as to permit intervention by 
an adverse claimant, not a party to the proceed- 
ing, demonstrating an interest therein. Hamil- 
ton Nat'l Bank v. Woods, 34 Tenn. App. 360, 238 
S.W.2d 109, 1948 Tenn. App. LEXIS 138, 1948 
Tenn. App. LEXIS 139 (Tenn. Ct. App. 1948). 


7. —Proceedings to Assert Lien. 

Where divorce decree awarded a lien against 
husband’s realty to secure support and mainte- 
nance of minor child awarded to wife and also 
awarded a lien against such property to secure 
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attorney’s fees, wife was entitled to intervene in 
suit by attorney to assert his lien, and to assert 
the superiority of the lien awarded for support 
and maintenance. Clements v. Holmes, 22 
Tenn. App. 230, 120 S.W.2d 988, 1938 Tenn. 
App. LEXIS 20 (Tenn. Ct. App. 1938). 

In suit by mortgagor to recover on fire insur- 
ance policy for alleged loss and damages to 
buildings and personal property, mortgagee 
which alleged that it would suffer irreparable 
injury if equitable lien was not impressed on 
half the interest in the proceeds of the policy 
should have been permitted to become a party. 
Greer v. American Sec. Ins. Co., 223 Tenn. 390, 
445 S.W.2d 904, 1969 Tenn. LEXIS 424 (1969). 


8. —Purchase Pending Litigation. 

While the complainant may make the pur- 
chaser of property pending litigation a party, or 
may ignore the purchaser and proceed to final 
decree against the original parties, the pur- 
chaser is not entitled to be made a party defen- 
dant to the litigation, either by petition or by 
original bill in the nature of a supplemental 
bill. American Exchange Bank v. Andrews, 59 
Tenn. 306, 1873 Tenn. LEXIS 62 (1873). 

A purchaser at a tax sale, pending litigation 
about the property in controversy, and, in the 
custody of the court, may come in by petition to 
have his rights declared, or for leave to insti- 
tute the proper legal proceedings for their as- 
sertion. Paul v. Hill, 3 Cooper’s Tenn. Ch. 443 
(1877). 


9. —Trustee under Assignment for Credi- 
tors. 

The intervening defendant must show his 
interest in the property, and, therefore, a mere 
trustee under an assignment for creditors is 
considered not to be entitled to be made a party 
defendant in an attachment proceeding against 
the goods of his assignor, upon his affidavit that 
he was interested in the subject matter of the 
suit. Lowenheim v. Lockhard & Ireland, 61 
Tenn. 214, 1872 Tenn. LEXIS 361 (1872). 


10. —Vendor’s Lien Note. 

Where A files a bill on a vendor’s lien note, 
and B seeks to intervene to show his ownership 
of the note, the latter is properly allowed to 
intervene and to file an answer and cross bill to 
establish his rights. Bank of McKenzie v. Man- 
ley, 13 Tenn. App. 630, — S.W.2d —, 1931 Tenn. 
App. LEXIS 106 (Tenn. Ct. App. 1931). 


11. Effect of Former Judgment on Inter- 
vener. 

A former judgment in another state, upon 
intervention, is a bar to a suit in this state, for, 
where a party intervenes, a judgment in the 
case is conclusive upon him. Rembert v. Halley 
& Haskins, 29 Tenn. 512, 29 Tenn. 513, 1850 
Tenn. LEXIS 26 (1850). 
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20-1-116. Substitution of defendant in property action. 


(a) At any time before defense made, the defendant may apply to the court 
to substitute in the defendant’s place any person not already a party, who 
claims the money or property in suit, by filing an affidavit, stating the facts on 
which the person founds the application, showing that the right in the subject 
matter in controversy is in the third person; that the affiant has no interest in 
the suit, and may be exposed to the claim of two (2) or more adverse parties, 
denying all collusion with the party sought to be substituted, and proffering to 
pay the money or deliver the property into the custody of the court. 

(b) If, on notice to the plaintiff and the person sought to be substituted as 
defendant, sufficient cause is shown, the court may order the substitution and 
discharge the original defendant from liability to either party, and make such 
disposition, pending the suit, of the fund or property in controversy, as to 
secure the money, property or its value to the party who shall prove to be 
entitled. 


History. 

Code 1858, § 2800 (deriv. Acts 1857-1858, ch. 
56, § 1); Shan., § 4497; Code 1932, § 8624; 
impl. am. Acts 1979, ch. 68, § 3; T.C.A. (orig. 
ed.), § 20-117. 


Textbooks. 

Tennessee Jurisprudence, 3 Tenn. Juris., At- 
tachment and Garnishment, § 164; 20 Tenn. 
Juris., Parties, § 8. 


20-1-117. Substitution for levying officer. 


(a) Where property is levied upon under any process of law by an officer and 
taken into possession, and an action is brought against the officer for the 
recovery of the property or for damages, any person at whose instance the 
process issued may be permitted to come into court at any time before the 
cause is finally disposed of and be substituted as defendant in the place of the 
officer, of which an entry shall be made upon the minutes of the court. 

(b) The party so substituted may, in the discretion of the court, be compelled 
to assume and give security for all costs that have or may become chargeable 
to the officer up to the time of the substitution. 

(c) Upon the substitution, the officer shall no longer be a party to the suit 
but shall be a competent witness in the suit. 





History. 

Acts 1859-1860, ch. 104, §§ 1, 3; Shan., 
§§ 4498, 4500; Code 1932, §§ 8625, 8627; 
T.C.A. (orig. ed.), § 20-118. 


Textbooks. 
Tennessee Jurisprudence, 20 Tenn. Juris., 
Parties, § 8. 


NOTES TO DECISIONS 


Analysis 


1. Effect on Action. 
2. Plaintiff's Assent Unnecessary. 


1. Effect on Action. 

The action and question to be tried remain 
unchanged, and in a replevin suit the substitu- 
tion does not release the surety on the replevin 


bond. Elder v. Fielder, 68 Tenn. 272, 1878 Tenn. 
LEXIS 5 (1878). 


2. Plaintiff's Assent Unnecessary. 

Plaintiffs assent to the substitution of the 
party at whose instance the levy was made, as 
the real defendant instead of the levying officer, 
is not necessary. Elder v. Fielder, 68 Tenn. 272, 
1878 Tenn. LEXIS 5 (1878). 


20-1-118 CIVIL PROCEDURE 464 


20-1-118. Default judgment against levying officer. 


Upon written notice from the levying officer being served upon the party at 
whose instance the process issued, stating the nature of the suit, the court in 
which it is pending, and demanding that the party come into court and be 
substituted in the place of the officer, and stating the day upon which the 
application for substitution shall be made, if the party does not appear and 
become substituted in the officer’s place, the officer may permit judgment to go 
by default against the officer or make defense. 


History. mod. Code 1932, § 8626; T.C.A. (orig. ed.), 
Acts 1859-1860, ch. 104, § 2; Shan., § 4499; § 20-119. 


20-1-119. Comparative fault — Joinder of third party defendants. 


(a) In civil actions where comparative fault is or becomes an issue, if a 
defendant named in an original complaint initiating a suit filed within the 
applicable statute of limitations, or named in an amended complaint filed 
within the applicable statute of limitations, alleges in an answer or amended 
answer to the original or amended complaint that a person not a party to the 
suit caused or contributed to the injury or damage for which the plaintiff seeks 
recovery, and if the plaintiffs cause or causes of action against that person 
would be barred by any applicable statute of limitations but for the operation 
of this section, the plaintiff may, within ninety (90) days of the filing of the first 
answer or first amended answer alleging that person’s fault, either: 

(1) Amend the complaint to add the person as a defendant pursuant to 

Tenn. R. Civ. P. 15 and cause process to be issued for that person; or 

(2) Institute a separate action against that person by filing a summons 

and complaint. If the plaintiff elects to proceed under this section by filing a 

separate action, the complaint so filed shall not be considered an original 

complaint initiating the suit or an amended complaint for purposes of this 

subsection (a). 

(b) Acause of action brought within ninety (90) days pursuant to subsection 
(a) shall not be barred by any statute of limitations. This section shall not 
extend any applicable statute of repose, nor shall this section permit the 
plaintiff to maintain an action against a person when such an action is barred 
by an applicable statute of repose. 

(c) This section shall neither shorten nor lengthen the applicable statute of 
limitations for any cause of action, other than as provided in subsection (a). 

(d) Subsections (a) and (b) shall not apply to any civil action commenced 
pursuant to § 28-1-105, except an action originally commenced in general 
sessions court and subsequently recommenced in circuit or chancery court. 

(e) This section shall not limit the right of any defendant to allege in an 
answer or amended answer that a person not a party to the suit caused or 
contributed to the injury for which the plaintiff seeks recovery. 

(f) As used in this section, “person” means any individual or legal entity. 

(g) Notwithstanding any law to the contrary, this section applies to suits 
involving governmental entities. 
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History. 
Acts 1998, ch. 407, § 1; 1999, ch. 485, § 1. 


Compiler’s Notes. 

Acts 1993, ch. 407, § 2 provided that if any 
provision of that act is declared invalid on its 
face or as applied in a particular circumstance, 
each and every provision of the act shall be 
invalid and unenforceable. 


Cross-References. 

Personal service on the state or any agency 
thereof, Tenn. R. Civ. P. 4.04. 

Specificity of answer to trigger savings stat- 
ute, Tenn. R. Civ. P. 8.08. 


Law Reviews. 

Assumption of Risk in Tennessee Subsequent 
to the Adoption of Comparative Fault: Perez v. 
McConkey (Mark W. Milam), 60 Tenn. L. Rev. 
1007 (1993). 

Comparative Fault—Banks v. Elks Club 
Pride: Preserving Fairness in Liability While 
Adhering to Strict Comparative Fault Prin- 
ciples (Anna Rudman-Santos), 41 U. Mem. L. 
Rev. 637 (2011). 

Comparative Fault in Tennessee: Where Are 
We Going and Why Are We in this Handbas- 
ket?, 67 Tenn. L. Rev. 765 (2000). 

Enough with the White Lie-ability: Decreas- 
ing Frivolous Health Care Liability Actions in 
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Tennessee with Time and Transparency, 46 U. 
Mem. L. Rev. 503 (2015). 

Fear the dark no more (John A. Day), 37 No. 
9 Tenn. B.J. 37 (2001). 

No Fault for Phantoms (John A. Day), 36 No. 
6 Tenn. B.J. 27 (2000). 

The Aftermath of Owens and Whitehead — 
Products Liability and Comparative Fault in 
Tennessee-How Deep Does the Relationship 
Run?, 32 U. Mem. L. Rev. 443 (2002). 

The Category of Tough: Nonsuits III (Donald 
F. Paine), 34 No. 5 Tenn. B.J. 16 (1998). 

The McIntyre Saving Statute (Donald F. 
Paine), 33 No.4.Tenn.B.J. 21 (1997). 

Tort Law—Comparative Fault-Original Tort- 
feasor Rule in Tennessee (Dan Calvert), 78 
Tenn. L. Rev. 259 (2010). 

Torts — Ridings v. Ralph M. Parsons Co.: The 
Tennessee Supreme Court Rejects Use of Em- 
ployer Negligence to Reduce Liability of Defen- 
dants in Post-McIntyre On-the-Job Tort Cases, 
26 U. Mem. L. Rev. 1533 (1996). 

Torts — Volz v. Ledes: The Tennessee Su- 
preme Court Abolishes Joint and Several Li- 
ability in Medical Malpractice Cases Involving 
Multiple Tortfeasors Whose Separate Acts 
Cause Indivisible Injury, 26 U. Mem. L. Rev. 
1555 (1996). 

What Now? Statutes of Limitations, 
Amended Complaints and MclInytre (Jeffrey L. 
Ingram), 29 No. 6 Tenn. B.J. 10 (1993). 


NOTES TO DECISIONS 


Analysis 


. Applicability. 

. Construction. 

. Vicarious Liability. 

. Notice of Identity of Third Person. 
Joinder. 

. Filing Requirement. 
Governmental Entities. 
. Jury Instructions. 

. Additional Parties. 

10. Amended Complaint. 
11. Amended Answer. 

12. Statute of Repose. 


WCONABHAUIRWNHE 


1. Applicability. 

In a personal injury action, where T.C.A. 
§ 20-1-119 was enacted and effective prior to 
the running of the general statute of limita- 
tions as to certain third-party defendants, the 
section applied to extend the statute until after 
90 days had elapsed from filing the answer 
alleging the complicity of such defendants in 
plaintiffs injuries. Graves v. Grady’s Inc., 906 
S.W.2d 463, 1995 Tenn. App. LEXIS 400 (Tenn. 
Ct. App. 1995), appeal denied, — S.W.2d —, 
1995 Tenn. LEXIS 550 (Tenn. Sept. 18, 1995). 

Defendants in a suit for personal injuries 
based on allegations of negligence and strict 
liability in tort could not assert as an affirma- 


tive defense that plaintiffs employer caused or 
contributed to plaintiffs injuries and damages, 
notwithstanding that the injuries were sus- 
tained in the course and scope of plaintiffs 
employment. Ridings v. Ralph M. Parsons Co., 
914 S.W.2d 79, 1996 Tenn. LEXIS 57 (Tenn. 
1996). 

Where plaintiff filed a negligence action 
against a restaurant for injuries sustained 
when a stool collapsed, the actions for strict 
liability and negligence against the manufac- 
turer and the seller of the stool which were 
brought more than six years from the date of 
the injury were barred by the statute of limita- 
tions; the enactment of T.C.A. § 20-1-119 after 
the date of plaintiffs original complaint did not 
revive the plaintiffs right to assert such claims. 
Owens v. Truckstops of Am., 915 S.W.2d 420, 
1996 Tenn. LEXIS 62 (Tenn. 1996). 

T.C.A. § 20-1-119 can not be used to extend 
the period in which to file suit against a gov- 
ernmental entity under T.C.A. § 29-20-3085. 
The 12 month period in T.C.A. § 29-20-305 is a 
condition precedent to a right of action. Daniel 
ex rel. Daniel v. Hardin County Gen. Hosp., 971 
S.W.2d 21, 1997 Tenn. App. LEXIS 920 (Tenn. 
Ct. App. 1997), superseded by statute as stated 
in, Cunningham v. Williamson County Hosp. 
Dist., — S.W.3d —, 2011 Tenn. App. LEXIS 645 
(Tenn. Ct. App. Nov. 30, 2011). 


20-1-119 


Consistent with the construction that T.C.A. 
§ 20-1-119 should be construed liberally, an 
added defendant’s status as a party should be 
determined, not when the original defendant 
names the added defendant as an additional 
comparative tortfeasor in its answer or 
amended answer, but rather when the plaintiff 
either seeks to amend its complaint to name 
the additional comparative tortfeasor as an 
additional defendant or to file a separate com- 
plaint against the additional comparative tort- 
feasor. Townes v. Sunbeam Oster Co., 50 S.W.3d 
446, 2001 Tenn. App. LEXIS 68 (Tenn. Ct. App. 
2001). 

T.C.A. § 20-1-119 gives an additional 90 days 
to file suit against a potential nonparty tortfea- 
sor whenever an answer gives notice of the 
nonparty’s identity and alleges facts that rea- 
sonably support a conclusion that the nonparty 
caused or contributed to an injury, and T.C.A. 
§ 20-1-119 applies whether the nonparty is 
alleged to be partially responsible or totally 
responsible for the injuries; therefore, sum- 
mary judgment was inappropriately granted to 
the state in a case where a county’s answer ina 
personal injury case relating to the placement 
of a stop alleged that the state was responsible 
for the maintenance of the area. Austin v. State, 
222 S$.W.3d 354, 2007 Tenn. LEXIS 434 (Tenn. 
2007). 

T.C.A. § 20-1-119 was not applicable in the 
case against the officer defendants because the 
officer defendants were not identified in the 
corporation’s answer alleging comparative 
fault in keeping with Tennessee state law, and 
the corporation’s general identification of “law 
enforcement” in its answer was too vague to 
indicate any specific individuals or enable 
plaintiffs to serve anyone without additional 
information. Woodward v. City of Gallatin, — F. 
Supp. 2d —, 2012 U.S. Dist. LEXIS 105568 
(M.D. Tenn. July 30, 2012). 

Argument that T.C.A. § 20-1-119 should not 
have applied because the officer defendants 
were already parties to the suit as John Does 
failed because John Does were consistently 
recognized as separate parties from subse- 
quently charged parties intended to replace the 
John Does. Woodward v. City of Gallatin, — F. 
Supp. 2d —, 2012 U.S. Dist. LEXIS 105568 
(M.D. Tenn. July 30, 2012). 

Section 20-1-119 is not a statute of limita- 
tions. The phrase “applicable statute of limita- 
tions” used in the body of the statute does not 
refer to the ninety-day period, but refers only to 
the statute of limitations applicable to the 
plaintiffs cause of action. Mills v. Fulmarque, 
Inc., 360 S.W.3d 362, 2012 Tenn. LEXIS 142 
(Tenn. Feb. 24, 2012). 

Section 20-1-119 provides a ninety-day win- 
dow in which a plaintiff may name a new 
nonparty as a defendant only if the defendant 
alleging comparative fault against the new 
nonparty was sued within the statute of limi- 
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tations applicable to the plaintiffs cause of 
action. Mills v. Fulmarque, Inc., 360 S.W.3d 
362, 2012 Tenn. LEXIS 142 (Tenn. Feb. 24, 
2012). 

“Applicable statute of limitations” does not 
include the ninety-day period and Tenn. Ann. 
Code § 20-1-119 does not afford successive 
ninety-day windows during which a plaintiff 
may file an amended complaint naming a non- 
party defendant as a comparative tort-feasor. 
Mills v. Fulmarque, Inc., 360 S.W.3d 362, 2012 
Tenn. LEXIS 142 (Tenn. Feb. 24, 2012). 

T.C.A. § 20-1-119 says that the defendant 
alleging comparative fault against the non- 
party must have been sued within the statute 
of limitations. Mills v. Fulmarque, Inc., 360 
S.W.3d 362, 2012 Tenn. LEXIS 142 (Tenn. Feb. 
24, 2012). 

Court of appeals erred in affirming an order 
granting fraternity members’ motion to dismiss 
vehicle owners’ complaint on the ground that it 
was barred by the one-year statute of limita- 
tions, T.C.A. § 28-3-104, because “a person not 
a party to the suit,” for purposes of T.C.A. 
§ 20-1-119, included any defendant previously 
dismissed pursuant to a written, non-final or- 
der under Tenn. R. Civ. P. 54.02; a named 
defendant ceases to be a “party to the suit,” for 
purposes of § 20-1-119, when the trial court 
issues an order, whether final or interlocutory, 
dismissing that defendant. Mann v. Alpha Tau 
Omega Fraternity, 380 S.W.3d 42, 2012 Tenn. 
LEXIS 468 (Tenn. July 3, 2012). 


2. Construction. 

Arguments are unconvincing that the statute 
exists to remedy unfairness and construing the 
statute a certain way disregards its limited 
purpose, as accepting such arguments would 
require the court to read a requirement into the 
statute that is simply not there. Becker v. Ford 
Motor Co., 431 S.W.3d 588, 2014 Tenn. LEXIS 
191 (Tenn. Mar. 7, 2014). 

Drafters contemplated the possibility that 
the original complaint and the claim against 
the comparative tortfeasor could be governed 
by different statutes of limitations; a plain and 
ordinary reading of the statute requires that 
the original complaint be filed within the stat- 
ute of limitations applicable to the original 
claim in order to trigger the 90-day grace period 
afforded by the statute. Nationwide Mut. Fire 
Ins. Co. v. Memphis Light, Gas And Water, 578 
S.W.3d 26, 2018 Tenn. App. LEXIS 722 (Tenn. 
Ct. App. Dec. 13, 2018). 

Utilization of the 90-day grace period simply 
does not shorten nor lengthen the applicable 
statute of limitations for any cause of action, 
other than as provided in T.C.A. § 20-1-119(a); 
to now hold that governmental entities are 
protected from the provisions of the statute 
whenever the original claim is governed by a 
longer statute of limitations than a claim under 
the Governmental Tort Liability Act (GTLA) 
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would frustrate the general purpose of the 
statute and the legislature’s specific amend- 
ment to bring GTLA defendants within its 
scope. Nationwide Mut. Fire Ins. Co. v. Mem- 
phis Light, Gas And Water, 578 S.W.3d 26, 2018 
Tenn. App. LEXIS 722 (Tenn. Ct. App. Dec. 18, 
2018). 

“Applicable statute of limitations” referred to 
with regard to the timeliness of the original 
complaint will never include the statute of 
limitations applicable to the comparative tort- 
feasor; moreover, the 90-day period is available 
to a plaintiff only when a defendant sued 
within the statute of limitations applicable to 
the plaintiffs underlying cause of action raises 
an issue of comparative fault in its answer. 
Nationwide Mut. Fire Ins. Co. v. Memphis 
Light, Gas And Water, 578 S.W.3d 26, 2018 
Tenn. App. LEXIS 722 (Tenn. Ct. App. Dec. 13, 
2018). 


3. Vicarious Liability. 

Although a literal reading of Tenn. Code Ann. 
§ 20-1-119 suggests that only a person or entity 
whose negligent conduct caused or contributed 
to the plaintiffs injury in a cause in fact sense 
can be named as a defendant under the statute, 
Tenn. Code Ann. § 20-1-119 should not be con- 
strued so narrowly. This statute was enacted in 
response to the Tennessee supreme court’s 
adoption of comparative fault, and the concepts 
of fairness and efficiency form the basis of such 
a system. As such, Tenn. Code Ann. § 20-1-119 
contemplates naming vicariously liable nonpar- 
ties as defendants. Browder v. Morris, 975 
S.W.2d 308, 1998 Tenn. LEXIS 463 (Tenn. Spe- 
cial Workers’ Comp. App. Panel 1998). 

The plaintiff in an automobile accident case 
was permitted to amend the complaint after the 
expiration of the limitations period and after 
the defendant filed an answer naming the driv- 
ers employer as an unnamed defendant, to 
assert a vicarious liability claim against the 
driver's employer. Browder v. Morris, 975 
S.W.2d 308, 1998 Tenn. LEXIS 463 (Tenn. Spe- 
cial Workers’ Comp. App. Panel 1998). 


4, Notice of Identity of Third Person. 

In a personal injury action, dismissal of 
plaintiffs third-party claim as time barred was 
proper even though the defendant did not dis- 
close the identity of the third person in its 
answer asserting a comparative fault defense; 
plaintiff had adequate opportunity to discover 
the identity of the third party in order to amend 
the complaint within 90 days of the defendant’s 
answer. Soper v. Wal-Mart Stores, 923 F. Supp. 
1032, 1996 U.S. Dist. LEXIS 6145 (M.D. Tenn. 
1996). 

T.C.A. § 20-1-119 does not apply to a plaintiff 
who had knowledge that a third party may be 
at fault for the complained of injuries long 
before the defendant’s answer to the complaint. 
Whittlesey v. Cole, 142 F.3d 340, 1998 FED 
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App. 120P, 1998 U.S. App. LEXIS 7552 (6th Cir. 
Tenn. 1998). 

T.C.A. § 20-1-119 contemplates that the 
plaintiff will actually know the identity of the 
alleged individual or entity to be joined. Brown 
v. Wal-Mart Discount Cities, 12 S.W.3d 785, 
2000 Tenn. LEXIS 53 (Tenn. 2000). 

Defendant may not attribute fault to a non- 
party who is not identified sufficiently to allow 
the plaintiff to plead and serve process on such 
person pursuant to T.C.A. § 20-1-119, even if 
the defendant establishes the nonparty’s exis- 
tence by clear and convincing evidence. Brown 
v. Wal-Mart Discount Cities, 12 S.W.3d 785, 
2000 Tenn. LEXIS 53 (Tenn. 2000). 

To allow a defendant to attribute fault to an 
unidentified nonparty would not only diminish 
a defendant’s incentive to identify additional 
tortfeasors, but also would effectively impose a 
burden on the plaintiff to “defend” the uniden- 
tified nonparty. Brown v. Wal-Mart Discount 
Cities, 12 S.W.3d 785, 2000 Tenn. LEXIS 53 
(Tenn. 2000). 

A plaintiffs knowledge of the existence of 
other persons who might be liable for the plain- 
tiffs injuries is irrelevant. Townes v. Sunbeam 
Oster Co., 50 S.W.38d 446, 2001 Tenn. App. 
LEXIS 68 (Tenn. Ct. App. 2001). 

Sixth Circuit rejected the notion that the 
statute applies to any tortfeasor identified in 
the defendant’s answer, regardless of whether 
that tortfeasor was known or unknown to the 
plaintiff before the statute of limitations ex- 
pired, and the Sixth Circuit’s view is incorrect. 
Becker v. Ford Motor Co., 431 S.W.3d 588, 2014 
Tenn. LEXIS 191 (Tenn. Mar. 7, 2014). 

Having determined that the interpretation of 
the statute in Townes v. Sunbeam Oster Co. is 
controlling authority for all purposes, the Ten- 
nessee Supreme Court answers the certified 
question as follows: a plaintiff may rely on the 
90-day savings provision in order to add a 
previously known potential nonparty tortfeasor 
to an existing lawsuit even when the plaintiff 
knew the identity of the potential tortfeasor at 
the time of the filing of the plaintiffs original 
complaint but chose not to sue the potential 
tortfeasor. Becker v. Ford Motor Co., 431 
S.W.3d 588, 2014 Tenn. LEXIS 191 (Tenn. Mar. 
7, 2014). 

Plaintiffs ability to utilize the statute to 
amend its complaint to assert a claim against a 
non-party against whom a defendant has as- 
serted a comparative fault claim or to file a 
separate new complaint against such a non- 
party does not depend on whether the non- 
party was either known or unknown to the 
plaintiff when its original complaint was filed. 
Becker v. Ford Motor Co., 431 S.W.3d 588, 2014 
Tenn. LEXIS 191 (Tenn. Mar. 7, 2014). 

Application of the statute is not restricted to 
tortfeasors who were unknown to the plaintiff 
when its original complaint was filed; therefore, 
the statute permits a plaintiff to file an 
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amended complaint against the tortfeasor 
named by the defendant within 90 days after 
the filing of the answer or amended answer in 
which the defendant first asserts a comparative 
fault claim against the tortfeasor. Becker v. 
Ford Motor Co., 431 S.W.3d 588, 2014 Tenn. 
LEXIS 191 (Tenn. Mar. 7, 2014). 

Trial court properly dismissed a patient’s 
medical malpractice action as time barred be- 
cause medical malpractice actions were subject 
to a one-year statute of limitations, the pa- 
tient’s amended complaint was filed more than 
one year after the alleged negligent medical 
treatment, although a hospital’s original an- 
swer did not name specific physicians or parties 
who treated the patient, it was sufficient to put 
the patient on notice that a nonparty caused or 
contributed to the injuries alleged. Swearengen 
v. DMC-Memphis, Inc., 488 S.W.3d 774, 2015 
Tenn. App. LEXIS 192 (Tenn. Ct. App. Apr. 2, 
2015), appeal denied, Swearengen v. DMC- 
Memphis, Inc., — S.W.3d —, 2015 Tenn. LEXIS 
636 (Tenn. Aug. 13, 2015). 


5. Joinder. 

Where separate independent negligent acts 
of more than one tortfeasor combine to cause 
single, indivisible injury, all tortfeasors must be 
joined in same action unless joinder is specifi- 
cally prohibited by law. Samuelson ev. 
McMurtry, 962 S.W.2d 473, 1998 Tenn. LEXIS 
61 (Tenn. 1998). 

Trial court properly granted defendants’ mo- 
tions for summary judgment and to dismiss 
because the original statute of limitations, 
T.C.A. § 28-3-104, had expired, and T.C.A. 
§ 20-1-119 could not be utilized extend the 
limitations period against defendants; because 
the trial court failed to direct the entry of a final 
judgment when it granted defendants’ motions 
as to plaintiffs’ first amended complaint, the 
action did not terminate as to defendants, and 
since no final order was entered against defen- 
dants, they remained parties to when plaintiffs 
sought to assert claims against them in their 
second amended complaint. Mann v. Alpha Tau 
Omega Fraternity, — S.W.3d —, 2011 Tenn. 
App. LEXIS 422 (Tenn. Ct. App. Aug. 2, 2011), 
rev'd, 380 S.W.3d 42, 2012 Tenn. LEXIS 468 
(Tenn. July 3, 2012). 

Mere filing of a motion for an interlocutory 
appeal by vehicle owners of the dismissal of 
their first amended complaint before filing 
their second amended complaint did not some- 
how nullify the trial court’s orders dismissing 
fraternity members because for purposes of 
T.C.A. § 20-1-119, the members were not par- 
ties to the suit. Mann v. Alpha Tau Omega 
Fraternity, 380 S.W.3d 42, 2012 Tenn. LEXIS 
468 (Tenn. July 3, 2012). 


6. Filing Requirement. 

If a plaintiff elects to add a new defendant to 
the complaint pursuant to Tenn. Code Ann. 
§ 20-1-119(a)(1), an amended complaint must 
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in fact be filed within the 90-day period, and the 
mailing of a copy of the proposed amended 
complaint to the defendant within 90 days does 
not suffice. Young v. Toys R Us, 987 F. Supp. 
1035, 1997 U.S. Dist. LEXIS 20428 (E.D. Tenn. 
1997): 

Trial court properly denied plaintiffs’ motion 
to amend their complaint although plaintiffs 
met the requirements of T.C.A. § 20-1-119, as 
the cardiology company was named a defen- 
dant within the applicable statute of limita- 
tions but not within the limits of the statute of 
repose. McCullough v. Johnson City Emergency 
Physicians, P.C., 106 S.W.3d 36, 2002 Tenn. 
App. LEXIS 896 (Tenn. Ct. App. 2002), review 
or rehearing denied, — S.W.3d —, 2003 Tenn. 
LEXIS 529 (Tenn. 2003). 

In a medical malpractice action, the first 
doctor’s answer to the complaint alleging that 
the first doctor did not prescribe the drug and 
denying any negligence or responsibility trig- 
gered T.C.A. § 20-1-119, which allowed the 
patient and the family member 90 days in 
which to amend their complaint to add the 
anesthesiologist and the nurse; thus, their 
claims against the anesthesiologist and the 
nurse were not time barred under T.C.A. § 29- 
26-116(a)(1). Romine v. Fernandez, 124 S.W.3d 
599, 2003 Tenn. App. LEXIS 500 (Tenn. Ct. 
App. 2003), appeal denied, — S.W.3d —, 2003 
Tenn. LEXIS 1292 (Tenn. 2003). 

Trial court did not err in granting summary 
judgment to a doctor who had been charged 
with comparative fault by defendant hospital in 
a medical malpractice suit, where the patient’s 
representative’s amended complaint naming 
the doctor was filed beyond the one-year statute 
of limitation and she failed to file her amended 
complaint and to cause process to be issued 
within 90 days as required by T.C.A. § 20-1- 
119; the motion to amend her complaint simply 
failed to fulfill the unambiguous requirements 
of T.C.A.§ 20-1-119. Ward v. AMI SUB (SFH), 
Inc., 149 S.W.3d 35, 2004 Tenn. App. LEXIS 117 
(Tenn. Ct. App. 2004), appeal denied, Ward v. 
AMI SUB, Inc., — 8.W.3d —, 2004 Tenn. LEXIS 
760 (Tenn. Sept. 7, 2004). 

Plaintiffs right to invoke T.C.A. § 20-1-119 
does not depend upon whether the defendant 
whose answer triggered a ninety-day window 
remains a party to the suit because the plaintiff 
need only to have sued this defendant within 
the statute of limitations and filed within the 
ninety-day window an amended complaint 
naming the non-party. Mann v. Alpha Tau 
Omega Fraternity, 380 S.W.3d 42, 2012 Tenn. 
LEXIS 468 (Tenn. July 3, 2012). 

Trial court erred in dismissing a claim for 
injuries suffered when a tree fell on a car as 
untimely where the driver’s timely filed notice 
with the Division of Claims Administration was 
the original complaint under T.C.A. § 20-1-119, 
the requirements of T.C.A. § 20-1-119(a) had 
been met, and as a result, the statute of limi- 
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tations in T.C.A. § 29-20-305(b) had been ex- 
tended. Moreno v. City of Clarksville, — S.W.3d 
—, 2014 Tenn. App. LEXIS 94 (Tenn. Ct. App. 
Feb. 25, 2014), rev'd, 479 S.W.3d 795, 2015 
Tenn. LEXIS 741 (Tenn. Sept. 18, 2015). 


7. Governmental Entities. 

Defendant in tort claim based on auto acci- 
dent was prohibited from attributing fault to 
non-party county where plaintiffs were pre- 
cluded from bringing suit against the county by 
the limitations period applicable to governmen- 
tal entities. Bumgardner v. Vonk, 995 F. Supp. 
815, 1998 U.S. Dist. LEXIS 2912 (E.D. Tenn. 
1998). 

Intent and purpose of the legislature was to 
include the state of Tennessee as a governmen- 
tal entity for the purpose of T.C.A. § 20-1- 
119(g); because the estate’s claim was filed 
within 90 days of the nursing home’s answer, 
the claim was timely filed and was not barred 
by the statute of limitations. Conley v. State, 
141 S.W.3d 591, 2004 Tenn. LEXIS 662 (Tenn. 
2004). 


8. Jury Instructions. 

In multi-party actions, the trial court should 
instruct the jury to engage in a three-step 
process which creates a correlation between 
liability and fault: (1) As in any comparative 
fault case, the jury should determine the actual 
dollar amount of the damages incurred by each 
claimant individually without taking fault into 
consideration; (2) The jury should allocate per- 
centages of fault (totalling 100 percent) to each 
actor whose fault caused or contributed to the 
accident; and (3) The jury should state the 
percentage by which the claimant’s conduct 
caused or contributed to the claimant's own 
injuries along with the percentage of fault col- 
lectively attributable to the actor or actors 
whose fault was the cause of the accident. 
Grandstaff v. Hawks, 36 S.W.3d 482, 2000 
Tenn. App. LEXIS 355 (Tenn. Ct. App. 2000). 


9. Additional Parties. 

Plaintiff substantially complied with T.C.A. 
§ 20-1-119 and Tenn. R. Civ. P. 15.01 and the 
denial of a motorcycle escort service’s motion to 
dismiss the amended complaint was not an 
abuse of discretion where: (1) Plaintiffs one- 
day delay in filing the motion to amend her 
complaint was not fatal as the amended com- 
plaint was filed, service of process was ob- 
tained, and leave to amend was granted within 
the ninety-day time frame required by T.C.A. 
§ 20-1-119; (2) This was plaintiffs first attempt 
to amend her complaint and the amendment 
was important in order to resolve the matter 
with all potentially liable parties before the 
trial court at once; and (3) Had the trial court 
denied plaintiffs motion, she could have pro- 
ceeded by bringing an original complaint in a 
separate action and the escort service could 
have been made a party to that suit without 


PARTIES TO ACTIONS 


20-1-119 


permission of the trial court or the parties. 
Jones v. Prof! Motorcycle Escort Serv., L.L.C., 
193 S.W.3d 564, 2006 Tenn. LEXIS 430 (Tenn. 
2006). 

As defendant-A was named in an amended 
personal injury complaint filed within the ap- 
plicable statute of limitations under T.C.A. 
§ 28-3-104, and as defendant-B was thereafter 
named in a second amended complaint within 
90 days from the identification of it for com- 
parative fault purposes under T.C.A. § 20-1- 
119, the claim against defendant-B was not 
time-barred; accordingly, it was error to grant 
summary judgment to defendant-B on that 
basis. Mills v. Fulmarque, Inc., — S.W.3d —, 
2010 Tenn. App. LEXIS 793 (Tenn. Ct. App. 
Dec. 23, 2010), rev’d, 360 S.W.3d 362, 2012 
Tenn. LEXIS 142 (Tenn. Feb. 24, 2012). 

In a case arising from on-the-job injuries in 
which two defendants, who were added in an 
amended complaint, moved to dismiss pursu- 
ant to Fed. R. Civ. P. 12(b)(6), the plaintiffs 
claims against them were time-barred, he could 
not rely on T.C.A.§ 20-1-119 to save his claims 
against them, and the discovery rule did not 
apply. Wagner v. Int’l Auto. Components Grp. 
N. Am., Inc., — F. Supp. 2d —, 2015 U.S. Dist. 
LEXIS 123716 (M.D. Tenn. Sept. 16, 2015). 

Alleged injured party’s claim against a city 
was time-barred because, inter alia, the party’s 
notice of claim against the State was not an 
“original complaint” under T.C.A. § 20-1-119 
that triggered a 90-day period within which to 
name the city as a party, after the State alleged 
the city’s comparative fault for the party’s in- 
jury, as the notice and a complaint served 
different functions, so the time within which to 
sue the city was not extended. Moreno v. City of 
Clarksville, 479 S.W.3d 795, 2015 Tenn. LEXIS 
741 (Tenn. Sept. 18, 2015). 


10. Amended Complaint. 

In all situations other than the one-time 
right to amend before a responsive pleading is 
served, the right to amend under Tenn. R. Civ. 
P. 15.01 is governed by the second sentence of 
the rule, which permits amendments only by 
written consent of the adverse party or by leave 
of court, with the understanding that leave is to 
be freely given when justice so requires; since 
T.C.A. § 20-1-119 is always invoked by the 
filing of a responsive pleading, the Tennessee 
supreme court concludes that its reference to 
Tenn. R. Civ. P. 15 is a reference specifically to 
the second sentence of Tenn. R. Civ. P. 15.01 
and that a plaintiffs right to amend a com- 
plaint to add a defendant in a comparative fault 
action under T.C.A. § 20-1-119 requires writ- 
ten consent of the adverse parties or leave of 
court. Jones v. Prof] Motorcycle Escort Serv., 
L.L.C., 193 S.W.3d 564, 2006 Tenn. LEXIS 430 
(Tenn. 2006). 

Insurer’s property damage claim was appro- 
priately filed within the three-year statute of 
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limitations applicable to private defendants, 
and the original defendant manufacturer there- 
after filed an answer raising the comparative 
fault of the city, and thus the insurer was 
afforded a 90-day grace period in which to file 
an amended complaint naming the city, despite 
the fact that the one-year statute of limitations 
applicable to the city under the Governmental 
Tort Liability Act had lapsed. Nationwide Mut. 
Fire Ins. Co. v. Memphis Light, Gas And Water, 
578 S.W.3d 26, 2018 Tenn. App. LEXIS 722 
(Tenn. Ct. App. Dec. 18, 2018). 

Current version of the rule for amending a 
complaint dispenses with two of the require- 
ments outlined in the case law: (1) the filing of 
a motion to amend and (2) an order granting 
the motion to amend. Under the current ver- 
sion of the rule for amending a complaint and 
the case law, a plaintiff relying on the statute 
for joinder of third party defendants based on 
comparative fault must satisfy two require- 
ments within 90 days: (1) file an amended 
complaint and (2) cause process to be issued to 
the party named in the amended complaint. 
Bidwell ex rel. Bidwell v. Strait, — S.W.3d —, 
2021 Tenn. LEXIS 9 (Tenn. Jan. 28, 2021). 

In a health care liability action, although the 
physicians sufficiently asserted comparative 
fault, triggering this statute’s savings provi- 
sion, plaintiff did not actually amend his com- 
plaint with 90 days of the first physician’s 
answer naming the physicians’ actual employer 
as a defendant, and the physicians were en- 
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titled to summary judgment. Bidwell ex rel. 
Bidwell v. Strait, — S.W.3d —, 2021 Tenn. 
LEXIS 9 (Tenn. Jan. 28, 2021). 


11. Amended Answer. 

In a consolidated personal injury action, the 
trial court erred in denying Tenn. R. Civ. P. 
15.01 motions by a private club and a surgeon 
to amend their answers to assert comparative . 
fault claims against a nursing home because 
the doctrine of joint and several liability no 
longer applied to circumstances in which sepa- 
rate, independent negligent acts of more than 
one tortfeasor combined to cause a single, indi- 
visible injury. Banks v. Elks Club Pride of Tenn. 
1102, 301 S.W.3d 214, 2010 Tenn. LEXIS 5 
(Tenn. Jan. 13, 2010). 


12. Statute of Repose. 

Summary judgment in favor of defendants 
based upon the construction statute of repose, 
T.C.A. § 28-3-202, was proper, because the in- 
jured’s minority did not toll the statute, and 
there existed no question of fact as to the date 
of substantial completion; T.C.A. § 20-1-119(b) 
could not operate to extend the statute of re- 
pose, and the Tennessee Supreme Court had 
pronounced that T.C.A. § 28-1-106 could not 
operate to toll statutes of repose. Etheridge v. 
YMCA, 391 S.W.3d 541, 2012 Tenn. App. LEXIS 
54 (Tenn. Ct. App. Jan. 27, 2012), appeal de- 
nied, Etheridge ex rel. Etheridge v. YMCA, — 
S.W.3d —, 2012 Tenn. LEXIS 425 (Tenn. June 
19, 2012). 


CHAPTER 2 
PROCESS 


Part 1. General Provisions 


Section 

20-2-101. 
20-2-102. 
20-2-103. 
20-2-104. 
20-2-105. 
20-2-106. 
20-2-107. 
20-2-108. 
20-2-109. 
20-2-110. 
20-2-111. 
20-2-112. 


Security for costs and damages. 
Issuance of process on Sunday. 
Process in other counties. 
Counterpart summons. 
[Reserved.] 


action against estate. 
20-2-113. 


Summons from general sessions court. 


Date of process shown — Penalty for violation. 

Service of process on Sunday on parties leaving jurisdiction. 
Process on Sunday generally prohibited. 

Service on joint obligor on negotiable paper. 


Returns made with ink — Penalty for violation. 
Wrongful death action by other than personal representative pending — Service in civil 


Long-arm statute — Service upon person in foreign country. 


Part 2. Long-Arm Statutes 


20-2-201. 
20-2-202. 
20-2-203. 
20-2-204. 
20-2-205. 
20-2-206. 


Service on secretary of state. 


Foreign corporations subject to actions. 

Actions against unincorporated associations and nonresident partnerships. 

Use of highways as appointment of agent for process — Pretrial discovery depositions. 
Death of party after appointment of agent. 


Evidence of service through secretary of state. 


A471 


Section 


20-2-207. 
20-2-208. 
20-2-209. 
20-2-210. 
20-2-211. 
20-2-212. 
20-2-213. 
20-2-214. 


20-2-215. 


20-2-216. 
20-2-217. 
20-2-218. 
20-2-219. 
20-2-220. 
20-2-221. 
20-2-222. 
20-2-223. 
20-2-224. 
20-2-225. 


20-2-226. 
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Continuances after service by agent. 

Actions against steamboat owners. 

Operation of watercraft in state as appointment of agent for process. 

Death of party after appointment of agent. 

Manner of service on secretary of state. 

Continuances. 

Other methods of service unaffected. 

Jurisdiction of persons unavailable to personal service in state — Classes of actions to 
which applicable. 

Service on secretary of state — Forwarding by registered or certified mail — Personal 
representatives of deceased defendants — Time for appearance — Registered or 
certified mail refused. 

Proof of mailing by secretary of state and receipt by defendant. 

Extraterritorial personal service — Proof. 

Causes of action limited. 

Process under other laws not affected — Liberal construction. 

Authority of deputy and assistant secretaries of state. 

“Person” defined. 

Personal jurisdiction based upon enduring relationship. 

Personal jurisdiction based on conduct. 

Service outside the state. 

Other bases of jurisdiction unaffected — Jurisdiction whenever permitted by constitu- 
tion. 

Service on the secretary of state—Collection of fee. 


PART 1 
GENERAL PROVISIONS 


20-2-101. Summons from general sessions court. 


The summons from a court of general sessions shall be substantially the 


same as the summons from a court of record, but requiring the defendant to 
appear before the judge on a day fixed, or generally. If no time or place is 
designated, the officer serving the process shall notify the defendant of the 


time and place, and make the officer’s return accordingly. 


History. 

Code 1858, § 2817; Shan., § 4522; Code 
1932, § 8649; impl. am. Acts 1979, ch. 68, § 3; 
T.C.A. (orig. ed.), § 20-204; modified. 


Cross-References. 
Summons, Tenn. R. Civ. P. 3, 4. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 1-4-1. 


Tennessee Jurisprudence, 1 Tenn. Juris., 
Amendments,. § 9; 7 Tenn. Juris., Corpora- 
tions, § 118. 


Law Reviews. 

Civil Procedure — Rejection of Transient 
Jurisdiction Over an Unincorporated Associa- 
tion, 16 Mem. St. U.L. Rev. 291 (1986). 


NOTES TO DECISIONS 


Analysis 


1. Nature of Requirement. 
2. Commencement of Suit. 
3. Validity of Judgment. 


1. Nature of Requirement. 
A civil warrant must contain some general 
and brief statement of plaintiffs cause of action 


sufficient to give the defendant reasonable no- 
tice of the general nature and character of the 
demand he is called upon to answer. Sanders v. 
Tomlin, 29 Tenn. App. 574, 198 S.W.2d 817, 
1946 Tenn. App. LEXIS 92 (Tenn. Ct. App. 
1946). 


2. Commencement of Suit. 
The issuance of warrant is the commence- 


20-2-102 


ment of suit under statutes of limitation. Glenn 
v. Payne, 153 Tenn. 240, 280 S.W. 1019, 1925 
Tenn. LEXIS 24 (1926). 


3. Validity of Judgment. 

Where warrant named two defendants while 
judgment was against defendant without nam- 
ing any particular defendant, the judgment 
was valid only against one served with the 
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process. Sipes v. Sanders, 17 Tenn. App. 162, 66 
S.W.2d 261, 1933 Tenn. App. LEXIS 52 (Tenn. 
Ct. App. 1933). 

Where process shows service and judgment 
was rendered, it is valid although the defen- 
dant testified he was never served and knew 
nothing of the suit. Clevenger v. Rains, 18 Tenn. 
App. 128, 73 S.W.2d 1114, 1934 Tenn. App. 
LEXIS 17 (Tenn. Ct. App. 1934). 


20-2-102. Security for costs and damages. 


The general sessions judge may, and the clerk shall, before issuing the 
summons or other leading process, require the plaintiff to enter into bond, with 
sufficient surety, conditioned to prosecute the plaintiffs suit with effect, or to 
pay such costs and damages as may be awarded against the plaintiff by the 
court having cognizance thereof, unless the plaintiff sue in forma pauperis. 


History. 

Code 1858, § 2818 (deriv. Acts 1787, ch. 19, 
§ 1); Shan., § 4523; Code 1932, § 8650; impl. 
am. Acts 1979, ch. 68, § 3; T.C.A. (orig. ed.), 
§ 20-205. 


Cross-References. 

Actions in forma pauperis, §§ 20-12-127 — 
20-12-133. 

Appointment of counsel for paupers, § 23-2- 
101. 


Bond on change of venue, § 20-4-207. 
Requirement of bond, §§ 20-12-120 — 20-12- 
126. 


Textbooks. 
Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 
peal and Error, § 81. 


Law Reviews. 
Pleadings, Motions and Pre-Trial Procedure, 
4 Mem. St. U.L. Rev. 219. 


NOTES TO DECISIONS 


Analysis 


1. Collection of Costs. 
2. Constitutionality of Private Act. 


1. Collection of Costs. 

Plaintiff, a pauper, was entitled to decree for 
costs against nonresident principal defendant 
in proceeding securing land for plaintiff not- 
withstanding that application was filed with 
court instead of clerk, and notwithstanding 
that another of the defendants named in the 
proceeding had no interest in the land involved, 
since proceeding was required as the result of 
misconduct of defendant. Dudley v. Balch, 5 
Tenn. 193, 1817 Tenn. LEXIS 91 (1817). 

In ejectment suit costs are taxed against 


lessor of plaintiff if verdict is in favor of defen- 
dant and are collected against lessor by ordi- 
nary process, and not by attachment. Hopkins 
v. Godbehire, 10 Tenn. 241, 1828 Tenn. LEXIS 9 
(1828). 


2. Constitutionality of Private Act. 

Private Acts 1947, ch. 148 requiring plaintiffs 
to pay costs in advance before process issued on 
complaints filed in court of general sessions for 
Knox County violated Tenn. Const., art. XI, § 8 
since requirement to pay costs in advance was 
contrary to provisions of general law which only 
require plaintiff to file security for costs. Kelley 
v. Byington, 185 Tenn. 421, 206 S.W.2d 409, 
1947 Tenn. LEXIS 347 (1947). 


20-2-103. Date of process shown — Penalty for violation. 


(a) The clerk, general sessions judge or attorney issuing any process shall 
mark on the process the day on which the process is issued; and the sheriff or 
other officer into whose hands the process comes to be executed, shall, in like 
manner, mark on the process the day on which the sheriff or other officer 
received it. 

(b) The penalty for neglect of this requirement shall be a forfeiture of one 
hundred twenty-five dollars ($125), to be recovered in any court having 
cognizance thereof, by any persons who shall sue for the penalty, with costs. 
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History. 

Code 1858, § 2819 (deriv. Acts 1794, ch. 1, 
§ 9); Shan., § 4524; Code 1932, § 8651; impl. 
am. Acts 1979, ch. 68, § 3; T.C.A. (orig. ed.), 
§ 20-206. 
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Textbooks. 

Tennessee Jurisprudence, 17 Tenn. Juris., 
Justices of Peace and General Sessions Courts, 
§ 26; 21 Tenn. Juris., Process, § 12; 22 Tenn. 
Juris., Sheriffs, § 14. 


NOTES TO DECISIONS 


Analysis 


1. Application. 

2. Significance of Date of Issuance. 
3. Proof of Date of Commencing Suit. 
4. Prerequisite to Recovery. 


1. Application. 

This statute did not require that it should 
appear on the writ when it was executed. Nel- 
son v. Cummins, 1 Tenn. 436, 1809 Tenn. 
LEXIS 25 (1809). 

In an action against a constable for failure to 
endorse the date of reception of a writ of re- 
plevin issued by a justice of the peace (now 
general sessions judge), recovery could not be 
denied on the theory that the statute had no 
application to such writs. Cherry v. Kennedy, 
144 Tenn. 320, 232 S.W. 661, 1921 Tenn. LEXIS 
42 (1921). 


2. Significance of Date of Issuance. 

The date of issuance is important as regards 
the statute of limitations. Smith v. Kirkwood, 3 
Shan. 650 (1875). 


3. Proof of Date of Commencing Suit. 

Parol evidence is admissible to show when 
suit really commenced. Smith v. Kirkwood, 3 
Shan. 650 (1875). 


4. Prerequisite to Recovery. 

The purpose of the statute being to give 
damages to the person injured by the neglect of 
the sheriff or other officer, where the failure 
caused no injury, there can be no recovery. 
Cherry v. Kennedy, 144 Tenn. 320, 232 S.W. 
661, 1921 Tenn. LEXIS 42 (1921). 


20-2-104. Issuance of process on Sunday. 


(a) Civil process may be issued on Sundays on the application of any party, 
supported by oath or affirmation, that the defendant is removing or about to 
remove the defendant’s person or property beyond the jurisdiction of the court 


applied to. 


(b) The clerk or general sessions judge shall endorse on the back of the 
process that it was obtained on the oath of the plaintiff, the plaintiff's agent or 


attorney, as directed in subsection (a). 


(c) Itis the duty of the proper officers to execute all such process on Sundays, 
subject to the same penalties and regulations as in other cases. 


History. 

Code 1858, §§ 2824-2826 (deriv. Acts 1821, 
ch. 1, §§ 1-3); Shan., §§ 4529-4531; Code 1932, 
8§ 8656-8658; impl. am. Acts 1979, ch. 68, § 3; 
T.C.A. (orig. ed.), § 20-207. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§§ 126, 129. 


Tennessee Jurisprudence, 3 Tenn. Juris., As- 
sociations and Clubs, § 6; 23 Tenn. Juris., 
Sundays and Holidays, § 4. 


Law Reviews. 
Procedure — Motion to Dismiss in Chancery, 
33 Tenn. L. Rev. 245. 


20-2-105. Service of process on Sunday on parties leaving jurisdiction. 


Sheriffs or constables having process in their hands in civil actions pending 
in magistrate’s court or courts of record, if it appears to their satisfaction that 
parties to be sued are leaving the county or state, have the right to execute the 
process on Sunday. 


20-2-106 


History. 
Acts 1885, ch. 58, § 1; Shan., § 4532; Code 
1932, § 8659; T.C.A. (orig. ed.), § 20-208. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§ 126. 
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Law Reviews. 
Procedure — Motion to Dismiss in Chancery, 
33 Tenn. L. Rev. 245. 


20-2-106. Process on Sunday generally prohibited. 
With the exceptions contained in §§ 20-2-104 and 20-2-105, civil process 


shall not be executed on Sunday. 


History. 

Code 1858, § 2827 (deriv. Acts 1777 (Nov.), 
ch."8. $<6): ‘Acts’ 16oea rch. oo. 5 et) olay 
§ 4533; Code 1932, § 8660; T.C.A. (orig. ed.), 
§ 20-209. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§ 126. 


NOTES TO DECISIONS 


Analysis 


1. Process Covered. 
2. Unauthorized Issuance on Sunday — Effect. 
3. Averment of Issuance on Sunday. 


1. Process Covered. 

Search warrants are criminal process issu- 
able on Sunday. Seals v. State, 157 Tenn. 538, 
11 S.W.2d 879, 1928 Tenn. LEXIS 218 (1928). 


2. Unauthorized Issuance on Sunday — 
Effect. 

The issuance of process in a civil suit on 
Sunday, without a compliance with the provi- 
sion authorizing it, is matter in abatement of 
the process, but does not render the process 


20-2-107. Process in other counties. 


void. Helm v. Rodgers, 24 Tenn. 105, 1844 Tenn. 
LEXIS 32 (1844). 


3. Averment of Issuance on Sunday. 

An averment in a plea that the process issued 
on the fifteenth day of December, the Sabbath, 
“as appears by the endorsement thereon,” is a 
sufficient averment that the process issued on 
that day. Helm v. Rodgers, 24 Tenn. 105, 1844 
Tenn. LEXIS 32 (1844). 

The amendment in matter of form averring 
issuance of process on Sunday, by leave of the 
circuit court, is not ground of reversal, nor 
would the refusal to allow such amendment be. 
Helm v. Rodgers, 24 Tenn. 105, 1844 Tenn. 
LEXIS 32 (1844). 


Process in local actions may run to any county. 


History. 
Code 1858, § 2820; Shan., § 4525; Code 
1932, § 8652; T.C.A. (orig. ed.), § 20-210. 


Textbooks. 
Tennessee Jurisprudence, 17 Tenn. Juris., 


20-2-108. Counterpart summons. 


Justices of Peace and General Sessions Courts, 
§ 26. 


(a) Where there are two (2) or more defendants in any suit in courts of law 
or equity or before judges of the courts of general sessions, the plaintiff may 
cause a counterpart summons or subpoena to be issued to any county where 
any of the defendants is most likely to be found, the fact that the counterpart 
process is issued in the same suit being noted on each process, which, when 
returned, shall be docketed as if only one (1) process had issued. 

(b) Ifthe defendants are not served, the same proceedings shall be had as in 
cases of other similar process not executed. 
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(c) The counterpart, when issued from a judge of the court of general 
sessions, shall be returned within thirty (30) days. 


History. 

Code 1858, §§ 2821, 2822 (deriv. Acts 1820, 
ch. 25, § 3); Shan., §§ 4526, 4527; Code 1932, 
§§ 8653, 8654; impl. am. Acts 1979, ch. 68, § 3; 
T.C.A. (orig. ed.), § 20-211. 


Compiler’s Notes. 

This section may be affected by Tenn. R. Civ. 
P. 4.01, summons and issuance thereof, except 
as to general sessions courts. 


Cross-References. 
Summons and issuance thereof, Tenn. R. Civ. 
P. 4.01. 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
§§ 127, 129. 

Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 
peal and Error, § 84; 21 Tenn. Juris., Process, 
§ 2; 24 Tenn. Juris., Venue, § 3. 


Law Reviews. 

Civil Procedure and Evidence — Tennessee 
Survey 1970 (Jerry J. Phillips), 38 Tenn. L. Rev. 
17s 


NOTES TO DECISIONS 


Analysis 
1. Application. 
2. Real Defendant — Service in County. 
3. —Prima Facie Jurisdiction — Establish- 
ment. 
4. —Order of Service. 
5. —Service on Defendant in County Not 


Shown — Effect. 

6. —Service on Nonresident Temporarily in 
County. 

7. —Action under Workers’ 
Law. 

8. —Interpleader. 

9. Good Faith and Lack of Collusion — Re- 
quirement. 

10. Dismissal as to Defendant Served in 
County. 

11. Judgment. 

12. Misjoinder of Parties. 


Compensation 


1. Application. 

This section has no application to local ac- 
tions brought in the wrong county. Nashville v. 
Webb, 114 Tenn. 432, 85 S.W. 404, 1904 Tenn. 
LEXIS 97 (1905), superseded by statute as 
stated in, Five Star Express v. Davis, 866 
S.W.2d 944, 1993 Tenn. LEXIS 413 (Tenn. 
1993). 

The privilege of issuing a counterpart sum- 
mons to a county other than the county of suit 
must be based upon a proper joinder of defen- 
dants who are (1) jointly liable, or (2) severally 
liable upon the same instrument or judgment, 
and may not be based upon a misjoinder of 
parties. Rooney v. Callins, 62 Tenn. App. 105, 
459 S.W.2d 430, 1970 Tenn. App. LEXIS 255 
(Tenn. Ct. App. 1970). 


2. Real Defendant — Service in County. 
The statute is imperative in its terms and 
only authorizes issuance of counterpart when 
suit has been instituted against a real, and not 
nominal, defendant. Yancey v. Marriott, Frisby 
& Co., 33 Tenn. 28, 1853 Tenn. LEXIS 2 (1853). 


In transitory actions it is the service of the 
writ or summons in the county where the suit is 
issued which gives the court jurisdiction of the 
person. It is a good plea in abatement by the 
defendants by counterpart that the other defen- 
dant has no interest in the cause of action, and 
was fraudulently and solely made a defendant 
in order to draw the cause of action within the 
jurisdiction of the court of the plaintiffs county. 
Yancey v. Marriott, Frisby & Co., 33 Tenn. 28, 
1853 Tenn. LEXIS 2 (1853); Achy v. Holland, 76 
Tenn. 510, 1881 Tenn. LEXIS 39 (1881). 

A party served in a county other than the one 
of suit, there being no service on another defen- 
dant there resident, may raise the lack of 
jurisdiction of his person by plea in abatement. 
Citizens’ Bank & Trust Co. Bayles, 153 Tenn. 
40, 281 S.W. 932, 1925 Tenn. LEXIS 4 (1926). 

A party against whom the law affords no 
cause of action is not a material defendant. 
Western Auto. Casualty Co. v. Burnell, 17 Tenn. 
App. 687, 71 S.W.2d 474, 19383 Tenn. App. 
LEXIS 101 (Tenn. Ct. App. 1933). 

If the defendant residing in the county where 
the action is commenced is not a material 
defendant, then the court in that county where 
the action is commenced is without jurisdiction 
over another defendant brought in by counter- 
part process. Isbell v. Strider, 192 Tenn. 685, 
241 S.W.2d 828, 1951 Tenn. LEXIS 316 (1951). 

A real, bona fide defendant must be duly 
served in the county where the action is com- 
menced. Rooney v. Callins, 62 Tenn. App. 105, 
459 S.W.2d 4380, 1970 Tenn. App. LEXIS 255 
(Tenn. Ct. App. 1970). 

Where a transitory action is filed in a county 
other than the one where the cause of action 
arose and the service of original process is on a 
party that is not a real and material defendant, 
venue does not lie in the county in which the 
action was commenced. The court does not 
acquire jurisdiction over the person of defen- 
dants summoned by counterpart process in the 
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face of a motion to dismiss the action for lack of 
venue. Romines v. K & S Engineering & Con- 
tracting Co., 556 S.W.2d 85, 1977 Tenn. LEXIS 
610 (Tenn. 1977). 


3. —Prima Facie Jurisdiction — Estab- 
lishment. 

Where summons for two defendants was is- 
sued to sheriff of Wilson County and duly 
served in that county upon one of the defen- 
dants, and counterpart summons was issued to 
Washington County and served there upon 
other defendant, this was prima facie sufficient 
to give circuit court of Wilson County jurisdic- 
tion over both defendants. Curtis v. Kyte, 21 
Tenn. App. 115, 106 S.W.2d 234, 1937 Tenn. 
App. LEXIS 138 (Tenn. Ct. App. 1937). 


4, —Order of Service. 

The original process must be served on a real 
and material defendant in the county where 
issued before a counterpart can be issued to 
other counties. Western Auto. Casualty Co. v. 
Burnell, 17 Tenn. App. 687, 71 S.W.2d 474, 1933 
Tenn. App. LEXIS 101 (Tenn. Ct. App. 1933); 
Chickasaw Wood Products Co. v. Lane, 22 Tenn. 
App. 596, 125 S.W.2d 164, 1938 Tenn. App. 
LEXIS 61 (Tenn. Ct. App. 1938). 


5. —Service on Defendant in County Not 
Shown — Effect. 

A counterpart warrant issued to another 
county, without showing service on the resident 
defendant, is informal, but the judgment will be 
valid, and its execution will not be enjoined at 
the instance of the nonresident defendants 
brought in by the counterpart process. White v. 
Lea, 77 Tenn. 449, 1882 Tenn. LEXIS 81 (1882). 


6. —Service on Nonresident Temporarily 
in County. 

It is sufficient authority to issue a counter- 
part process to other counties, that the original 
process has been served on a material defen- 
dant found temporarily in the county where the 
suit is instituted, if he was in such county when 
the suit was instituted. Turley v. Hornsby, 71 
Tenn. 264, 1879 Tenn. LEXIS 72 (1879). 


7. —Action under Workers’ Compensation 
Law. 

Under the Workers’ Compensation Law the 
insurer is a “material defendant” upon whom 
service of the original summons may be had 
with counterpart against the employer. Flowers 
v. Aetna Casualty & Surety Co., 186 Tenn. 603, 
212 S.W.2d 595, 1948 Tenn. LEXIS 587 (1948), 
overruled in part, Five Star Express v. Davis, 
866 S.W.2d 944, 1993 Tenn. LEXIS 413 (Tenn. 
1993). 


8. —Interpleader. 

In a creditor’s action in attachment against 
his debtor and an attachment defendant who 
filed a cross bill as an interpleader, making 
various other persons defendants as having 
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claimed an interest in the attached fund and 
paying the fund into court, the jurisdiction of 
the interpleader lies in the county of a defen- 
dant’s residence, the debtor and other defen- 
dants to be served by counterpart summons in 
the county of their residences. John Weis, Inc. v. 
Reed, 22 Tenn. App. 90, 118 S.W.2d 677, 1938 
Tenn. App. LEXIS 9 (Tenn. Ct. App. 1938). 


9. Good Faith and Lack of Collusion — 
Requirement. 

Before summons will be issued to another 
county, the court will look through the form to 
the substance of the transaction, to see that the 
party is a material defendant, and that a judg- 
ment is sought against him in good faith. 
Chickasaw Wood Products Co. v. Lane, 22 Tenn. 
App. 596, 125 S.W.2d 164, 1938 Tenn. App. 
LEXIS 61 (Tenn. Ct. App. 1938). 

The true test for determining whether sum- 
mons may issue to another county is whether 
the defendant served in the county where the 
suit is brought is a bona fide defendant to the 
action and whether his interest in the result of 
the action is in any manner adverse to that of 
the plaintiff with respect to the cause of action 
against the other defendants. Chickasaw Wood — 
Products Co. v. Lane, 22 Tenn. App. 596, 125 
S.W.2d 164, 1938 Tenn. App. LEXIS 61 (Tenn. 
Ct. App. 1938); Moore v. Gore, 191 Tenn. 14, 231 
S.W.2d 361, 1950 Tenn. LEXIS 541 (1950). 

The fact that the name of resident defen- 
dant’s attorney, appears on the back of plain- 
tiffs declaration and on the back of the sum- 
mons as attorney for the plaintiff, is insufficient 
evidence to establish collusion. Chickasaw 
Wood Products Co. v. Lane, 22 Tenn. App. 596, 
125 S.W.2d 164, 1938 Tenn. App. LEXIS 61 
(Tenn. Ct. App. 1938). 

The ultimate test in determining the validity 
of counterpart service under this section is the 
good faith of the plaintiff in joining in his suit a 
resident defendant having a real and antago- 
nistic interest in the subject matter of the suit. 
Taylor v. McCool, 183 Tenn. 1, 189 S.W.2d 817, 
1945 Tenn. LEXIS 267 (1945). 

A party sued by original process need not 
necessarily be shown to be liable, but he must 
be sued in good faith, and a plea to the effect 
that such a party is sued solely to defeat one 
jurisdiction of its right, and confer it on an- 
other, is sufficient to abate the action if clearly 
sustained by proof. Moore v. Gore, 191 Tenn. 14, 
231 S.W.2d 361, 1950 Tenn. LEXIS 541 (1950). 


10. Dismissal as to Defendant Served in 
County. 

Where, in such case, before a trial, the plain- 
tiff dismisses his suit as against the original 
resident defendant, it is a matter of abatement, 
and may be taken advantage of, though occur- 
ring after a plea in bar, by a plea in abatement, 
but not by motion to dismiss. Yancey v. Marri- 
ott, Frisby & Co., 33 Tenn. 28, 1853 Tenn. 
LEXIS 2 (1853); Turley v. Hornsby, 71 Tenn. 
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264, 1879 Tenn. LEXIS 72 (1879); Achy v. 
Holland, 76 Tenn. 510, 1881 Tenn. LEXIS 39 
(1881). 

Where plaintiff prior to suit for damages 
arising out of horse trade induced a nonresi- 
dent who had acted as intermediary to come to 
Tennessee for the avowed purpose of discussing 
horse trade but for the real purpose of obtain- 
ing service on the intermediary in order to sue 
other party in the trade who was a resident of a 
county other than that in which plaintiff lived 
and Court of Appeals on appeal from judgment 
against both defendants dismissed suit as to 
intermediary on the ground that he had no real 
or antagonistic interest in subject matter of suit 
the Supreme Court dismissed suit against 
other defendant. Taylor v. McCool, 183 Tenn. 1, 
189 S.W.2d 817, 1945 Tenn. LEXIS 267 (1945). 

If action is dismissed as to sole defendant 
located in county where suit is filed the court 
loses jurisdiction of proceeding as to defendants 
located outside county. Isbell v. Strider, 192 
Tenn. 685, 241 S.W.2d 828, 1951 Tenn. LEXIS 
316 (1951). 

Where plaintiffs action against a resident 
defendant cannot survive motions made pre- 
liminary to trial, the resident defendant is not a 
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real and material defendant for the purpose of 
locating venue or the acquisition of jurisdiction 
over nonresident defendants by counterpart 
process. Romines v. K & S Engineering & 
Contracting Co., 556 S.W.2d 85, 1977 Tenn. 
LEXIS 610 (Tenn. 1977). 


11. Judgment. 

In action brought in county lacking jurisdic- 
tion, the proceedings and judgment are void, 
where question of venue was raised. Western 
Auto. Casualty Co. v. Burnell, 17 Tenn. App. 
687, 71 S.W.2d 474, 1933 Tenn. App. LEXIS 101 
(Tenn. Ct. App. 1933). 


12. Misjoinder of Parties. 

Suit by business brokers against all stock- 
holders of corporation to recover commissions 
allegedly due on sale of all capital stock of the 
corporation was based on separate asserted 
rights against each stockholder for separate 
commissions and amounted to misjoinder of 
parties and actions, and would abate as to 
stockholders served by counterpart summons 
after suit was commenced in county where a 
single stockholder resided. Rooney v. Callins, 
62 Tenn. App. 105, 459 S.W.2d 430, 1970 Tenn. 
App. LEXIS 255 (Tenn. Ct. App. 1970). 


20-2-109. Service on joint obligor on negotiable paper. 


In joint actions on negotiable paper, service of a counterpart writ on the 
drawer or maker shall not be sufficient service to hold the drawer or maker to 
answer the action, unless the original writ was executed on a joint drawer or 


maker. 


History. 

Code 1858, § 2823 (deriv. Acts 1827, ch. 74, 
§ 2); Shan., § 4528; Code 1932, § 8655; T.C.A. 
(orig. ed.), § 20-212. 


Cross-References. 
Several liability on joint obligations, §§ 20- 
1-107, 47-3-414. 


Summons and issuance thereof, Tenn. R. 
Civil P. 4.01. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
SOT AU Lat, 


NOTES TO DECISIONS 


Analysis 


1. Purpose of Statute. 
2. Counterpart against Drawer. 
3. Counterpart against Maker. 


1. Purpose of Statute. 

Under the previous statutes, there was an 
evil practice of endorsing bills or notes to some 
one where it was desired to bring the suit, 
convenient to the holder, and by the use of the 
counterpart against the maker to draw him to 
that jurisdiction, which in litigated cases was 
oppressive, and this statute was passed to 
remedy this situation. Bank of Tennessee v. 
Anderson, McDermot & Cobb, 35 Tenn. 669, 
1856 Tenn. LEXIS 40 (1856). 


2. Counterpart against Drawer. 

A suit against the endorsers of a note is a 
transitory action, and may be brought in any 
county where an endorser may be found and 
served with process when the suit was com- 
menced, and a counterpart may then be issued 
to another county to be served on the other 
endorsers, but not on the maker. Turley v. 
Hornsby, 71 Tenn. 264, 1879 Tenn. LEXIS 72 
(1879). 


3. Counterpart against Maker. 

If the original writ was served on an en- 
dorser, the suit may abate as to the maker, and 
proceed to judgment as against the endorser. 
Bank of Tennessee v. Anderson, McDermot & 
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Cobb, 35 Tenn. 669, 1856 Tenn. LEXIS 40 
(1856); Turley v. Hornsby, 71 Tenn. 264, 1879 
Tenn. LEXIS 72 (1879). 


20-2-110. [Reserved. | 
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20-2-111. Returns made with ink — Penalty for violation. 


(a) Sheriffs, constables and all officers are required to make their returns 
upon all processes issued to them with pen and ink or some other nonerasable 
material or fluid; but the failure of the officer to make the officer’s return as 
required shall in no case vitiate the return. 

(b) Any officer violating this section commits a Class A misdemeanor, and is 
further liable in damages to any person or persons aggrieved by the violation. 


History. 

Acts 1889, ch. 51, 8§ 1, 2; Shan., §§ 4537, 
4538; mod. Code 1932, §§ 8664, 8665; T.C.A. 
(orig. ed.), § 20-216; Acts 1989, ch. 591, §§ 1,6. 


Code Commission Notes. The misdemeanor 
in this section has been designated as a Class A 
misdemeanor by authority of § 40-35-110, 
which provides that an offense designated a 


Cross-References. 

Penalty for Class A misdemeanor, § 40-35- 
Tid, 

Powers of attorney to serve subpoenas, § 23- 
2-105. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 23.13. 


misdemeanor without specification as to cat- 
egory is a Class A misdemeanor. See also § 39- 
11-114. 


20-2-112. Wrongful death action by other than personal representative 
pending — Service in civil action against estate. 


(a) Where a wrongful death action has been instituted by any person other 
than an executor, executrix, administrator or administratrix of a decedent’s 
estate, the estate may be made a party defendant to any civil action arising out 
of the same facts, happenings, or circumstances otherwise properly brought by 
serving process on the person instituting the original wrongful death action. 

(b) If, after a decedent’s estate is made a party defendant as provided in 
subsection (a), an executor, executrix, administrator or administratrix of the 
decedent’s estate is thereafter appointed, the person who instituted the 
original wrongful death action shall notify the executor, executrix, adminis- 
trator or administratrix of the decedent’s estate in writing of all actions 
heretofore instituted against the decedent’s estate. The failure of the person to 
notify the executor, executrix, administrator or administratrix of the dece- 
dent’s estate, as provided in this subsection (b), may render the person liable 
for all resultant damages. 

(c) Any individual served with process under this section shall notify any 
person or entity charged with the responsibility of defending the action to 
which the subject estate has been made a defendant. The notice shall be in 
writing. 


History. 
Acts 1968, ch. 552, §§ 1, 2; T.C.A., § 20-242. 


eral Procedure (Donald F. Paine), 36 Tenn. L. 
Rev. 276. 


Law Reviews. 
Recent Developments in Tennessee and Fed- 
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20-2-113. Long-arm statute — Service upon person in foreign country. 


(a) If service is to be effected upon a party in a foreign country, service of the 
summons and complaint may be made: 

(1) In the manner prescribed by the law of the foreign country for service 
in that country in an action in any of its courts of general jurisdiction; 

(2) As directed by the foreign authority in response to a letter rogatory, 
when service in either case is reasonably calculated to give actual notice; 

(3) Upon an individual, by delivery to the individual personally; and upon 

a corporation, partnership or association, by delivery to an officer or a 

managing or general agent; 

(4) By any form of mail requiring a signed receipt, to be addressed and 
dispatched by the clerk of the court to the party to be served; or 
(5) As directed by order of the court. 

(b) Service under subdivision (a)(3) or (a)(5) may be made by any person who 
is not a party and is not less than twenty-one (21) years of age, anyone duly 
authorized to serve summons by the law of the country where service is to be 
made or anyone designated by order of the court or the foreign court. On 
request, the clerk shall deliver the summons to the plaintiff for transmission to 
the person or the foreign court or officer who will make the service. Proof of 
service may be made as prescribed in Tenn. R. Civ. P. 4, by order of the court 
or by the law of the foreign country. Proof of service by mail shall include an 
affidavit or certificate of addressing and mailing by the clerk of court. 


History. Under the Hague Convention (Michael L. Sil- 
Acts 1992, ch. 679, § 1. hol) 28 No. 5 Tenn. B.J. 16 (1992). 


Law Reviews. 
Service of Process Upon Foreign Defendants 


PART 2 
LONG-ARM STATUTES 


20-2-201. Foreign corporations subject to actions. 


(a) Any corporation claiming existence under the laws of the United States 
or any other state or of any country foreign to the United States, or any 
business trust found doing business in this state, shall be subject to suit here 
to the same extent that corporations of this state are by the laws of this state 
liable to be sued, so far as relates to any transaction had, in whole or in part, 
within this state or any cause of action arising here, but not otherwise. 

(b) Acorporation or trust having any transaction with persons or having any 
transaction concerning any property situated in this state, through any agency 
whatever acting for it within the state, shall be held to be doing business here 
within the meaning of this section. 


History. 4544; mod. Code 1932, §§ 8676, 8677; T.C.A. 
Acts 1887, ch. 226, §§ 1, 2; Shan., §§ 4543, (orig. ed.), § 20-220. 
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Cross-References. 

Corporations, registered agents and service 
of process, §§ 48-25-107 — 48-25-110. 

Nonprofit corporations, office and agent, title 
48, ch. 55. 

Nonprofit foreign corporations, title 48, ch. 
65. 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
SPE PA 

Tennessee Criminal Practice and Procedure 
(Raybin), § 1.22. 

Tennessee Jurisprudence, 7 Tenn. Juris., 
Corporations, §§ 111, 112, 118, 121; 17 Tenn. 
Juris., Jurisdiction, §§ 5, 138; 21 Tenn. Juris., 
Process, §§ 8, 9. 


Law Reviews. 

A Tale of Two Jurisdictions, 68 Vand. L. Rev. 
501 (2015). 

Aligning Law and Forum: The Home Court 
Advantage, 81 Tenn. L. Rev. 1 (2013). 
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Constitutional Law — Personal Jurisdiction — 
—AState’s Ability to Exercise Jurisdiction over 
a Foreign Manufacturer, 81 Tenn. L. Rev. 339 
(2014). 

Civil Procedure — Long Arm Statute — Dav- 
enport v. State Farm Mut. Auto. Ins. Co.: Has 
Tennessee Fully Embraced the “Minimum Con- 
tacts” Test?, 19 Mem. St. U.L. Rev. 117 (1989). 

Civil Procedure — The Drafting of Legal 
Documents Governing the Sale of Real Prop- 
erty Within the Forum as a Basis for the 
Exercise of Long-Arm In Personam Jurisdic- © 
tion, 15 Mem. St. U.L. Rev. 667 (1985). 

Federal Civil Procedure — Personal Jurisdic- 
tion — General Jurisdiction Over Foreign Cor- 
porations Based Upon Domestic Subsidiary Ac- 
tivity Within The Forum State, 82 Tenn. L. Rev. 
461 (2015). 

The Future of General Jurisdiction in Ten- 
nessee, 27 U. Mem. L. Rev. 559 (1997). 

The Long-Arm Wrestle: Personal Jurisdic- 
tion in Tennessee (Steven E. Winn), 56 Tenn. L. 
Rev. 557 (1989). 


NOTES TO DECISIONS 


Analysis 


. Constitutionality. 

Operation and Scope. 

Doing Business in State. 
—Nature of Question. 
—Prerequisite to Suit. 
—Facts Constituting. 

. Public Corporations. 

. Interstate Transactions. 

. Claims Arising Out of State. 
10. Contacts Insufficient. 
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1. Constitutionality. 

This section is not violative of U.S. Const. art. 
5 or U.S. Const. amend. 14 Connecticut Mut. L. 
Ins. Co. v. Spratley, 99 Tenn. 322, 42 S.W. 145, 
1897 Tenn. LEXIS 35, 44 L.R.A. 442 (1897), 
affd, Connecticut Mut. Life Ins. Co. v. Spratley, 
172 U.S. 602, 19S. Ct. 308, 43 L. Ed. 569, 1899 
U.S. LEXIS 1400 (1899). 

The Tennessee long-arm statute extends the 
jurisdiction of Tennessee courts to the full ex- 
tent of due process. United States Fidelity & 
Guaranty Co. v. Mayberry, 789 F. Supp. 901, 
1992 U.S. Dist. LEXIS 5648 (E.D. Tenn. 1992). 


2. Operation and Scope. 

This statute compiled is an enlargement, and 
not a limitation, of the preexisting law as to 
service of process against corporations, and 
does not, by implication, repeal or modify the 
preexisting law on that subject; and, therefore, 
does not apply to a nonresident corporation 
having a local office and resident agent in the 
state and already subject to suit and service of 
process under the preexisting law, but only to 
such foreign corporations as engage in business 


in the state, without such office or agent. Cum- 
berland Tel. & Tel. Co. v. Turner, 88 Tenn. 265, 
12 S.W. 544, 1889 Tenn. LEXIS 45 (1889); 
Connecticut Mut. L. Ins. Co. v. Spratley, 99 
Tenn. 322, 42 S.W. 145, 1897 Tenn. LEXIS 35, 
44 L.R.A. 442 (1897), aff'd, Connecticut Mut. 
Life Ins. Co. v. Spratley, 172 U.S. 602, 19S. Ct. © 
308, 43 L. Ed. 569, 1899 U.S. LEXIS 1400 
(1899); Turcott v. Yazoo & M. V. R. Co., 101 
Tenn. 102, 45 S.W. 1067, 1898 Tenn. LEXIS 37, 
70 Am. St. Rep. 661, 40 L.R.A. 768 (1898); 
Guthrie v. Connecticut Indem. Ass’n, 101 Tenn. 
643, 49 S.W. 829, 1898 Tenn. LEXIS 115 (1898), 
superseded by statute as stated in, Algee v. 
State Farm Gen. Ins. Co., 890 S.W.2d 445, 1994 
Tenn. App. LEXIS 373 (Tenn. Ct. App. 1994); 
Thach v. Continental Travelers’ Mut. Acc. Ass’n, 
114 Tenn. 271, 87 S.W. 255, 1904 Tenn. LEXIS 
87 (1904). 

A foreign insurance corporation doing busi- 
ness in this state may be sued, notwithstanding 
the fact that such corporation had, as a condi- 
tion precedent to its entering upon the transac- 
tion of business in this state, appointed the 
secretary of state, under an irrevocable power 
of attorney, as its agent, to receive and accept or 
acknowledge the service of process for it. Con- 
necticut Mut. L. Ins. Co. v. Spratley, 99 Tenn. 
322, 42 S.W. 145, 1897 Tenn. LEXIS 35, 44 
L.R.A. 442 (1897), affd, Connecticut Mut. Life 
Ins. Co. v. Spratley, 172 U.S. 602, 19S. Ct. 308, 
43 L. Ed. 569, 1899 U.S. LEXIS 1400 (1899); 
Atlantic C. L. R. Co. v. Richardson, 121 Tenn. 
448, 117S.W. 496, 1908 Tenn. LEXIS 29 (1908). 

This section applies only to corporations do- 
ing business in this state. Banks Grocery Co. v. 
Kelley-Clarke Co., 146 Tenn. 579, 243 S.W. 879, — 
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1922 Tenn. LEXIS 8 (1922); Denson v. Webb, 23 
Tenn. App. 599, 1386 S.W.2d 59, 1938 Tenn. App. 
LEXIS 92 (Tenn. Ct. App. 1938). 

When the legislature authorized service on 
associations and corporations with offices in 
Tennessee, it omitted the limitations contained 
in this statute. W. D. Lawson & Co. v. Penn 
Cent. Co., 456 F.2d 419, 1972 U.S. App. LEXIS 
11032 (6th Cir. Tenn. 1972). 

This section is not an exclusive method of 
acquiring jurisdiction of foreign corporations as 
Tenn. R. Civ. P. 4.04(4) of the Rules of Civil 
Procedure provides an additional means. Gal- 
laher v. Chemical Leaman Tank Lines, Inc., 367 
F. Supp. 1063, 1973 U.S. Dist. LEXIS 10476 
(E.D. Tenn. 1973). 

This statute which provides that foreign cor- 
porations are subject to suit within the state to 
the same extent as domestic corporations was 
not a substantive bar to a diversity action in 
federal court between Tennessee residents and 
an Australian airline for recovery of financial 
losses and emotional distress allegedly arising 
out of the actions of the airline’s agents outside 
the United States. Gullett v. Qantas Airways, 
Ltd., 417 F. Supp. 490, 1975 U.S. Dist. LEXIS 
12292 (M.D. Tenn. 1975). 

Section 20-2-214(a)(6) does not repeal by im- 
plication § 20-2-201. Gillis v. Clark Equipment 
Co., 579 S.W.2d 869, 1978 Tenn. App. LEXIS 
343 (Tenn. Ct. App. 1978), overruled, Daven- 
port v. State Farm Mut. Auto. Ins. Co., 756 
S.W.2d 678, 1988 Tenn. LEXIS 160 (Tenn. 
1988); P & E Electric, Inc. v. Utility Supply of 
America, Inc., 655 F. Supp. 89, 1986 U.S. Dist. 
LEXIS 20610 (M.D. Tenn. 1986). 

This section provides no procedural alterna- 
tive to Tenn. R. Civ. P. 4.04, and the rule 
provides no substantive alternative to the stat- 
ute. Gillis v. Clark Equipment Co., 579 S.W.2d 
869, 1978 Tenn. App. LEXIS 343 (Tenn. Ct. 
App. 1978), overruled, Davenport v. State Farm 
Mut. Auto. Ins. Co., 756 S.W.2d 678, 1988 Tenn. 
LEXIS 160 (Tenn. 1988). 

This section is jurisdictional and imposes a 
jurisdictional limitation on service of process 
perfected under procedures contained in Tenn. 
R. Civ. P. 4.04. Gillis v. Clark Equipment Co., 
579 S.W.2d 869, 1978 Tenn. App. LEXIS 343 
(Tenn. Ct. App. 1978), overruled, Davenport v. 
State Farm Mut. Auto. Ins. Co., 756 S.W.2d 
678, 1988 Tenn. LEXIS 160 (Tenn. 1988); P & E 
Electric, Inc. v. Utility Supply of America, Inc., 
655 F. Supp. 89, 1986 U.S. Dist. LEXIS 20610 
(M.D. Tenn. 1986). 

This section is jurisdictional, and therefore a 
foreign corporation cannot be sued on a claim 
arising wholly outside of Tennessee and having 
no connection with Tennessee. Turner v. Na- 
tionwide Auto Transporters, Inc., 507 F. Supp. 
396, 1980 U.S. Dist. LEXIS 16249 (E.D. Tenn. 
1980). 

Tennessee long-arm statute is merely a pro- 
cedural limitation on acquiring jurisdiction 
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over foreign corporations doing business in Ten- 
nessee, and not a jurisdictional limitation. 
Mitchell v. White Motor Credit Corp., 627 F. 
Supp. 1241, 1986 U.S. Dist. LEXIS 30042 (M.D. 
Tenn. 1986). 

This section is not the exclusive means of 
acquiring jurisdiction or serving process upon 
foreign corporations doing business in Tennes- 
see. Mitchell v. White Motor Credit Corp., 627 
F. Supp. 1241, 1986 U.S. Dist. LEXIS 30042 
(M.D. Tenn. 1986). 

A comparison of this section with § 20-2-214 
reveals that § 20-2-214(a)(1)-(5) have the same 
application to the activities of foreign corpora- 
tions in Tennessee as does this section. Daven- 
port v. State Farm Mut. Auto. Ins. Co., 756 
S.W.2d 678, 1988 Tenn. LEXIS 160 (Tenn. 
1988), rehearing denied, — S.W.2d —, 1989 
Tenn. LEXIS 116 (Tenn. Feb. 27, 1989). 

The addition of § 20-2-214(a)(6) resulted in 
an irreconcilable conflict with the phrase “but 
not otherwise” which limited the jurisdiction 
conferred by this section. Davenport v. State 
Farm Mut. Auto. Ins. Co., 756 S.W.2d 678, 1988 
Tenn. LEXIS 160 (Tenn. 1988), rehearing de- 
nied, — S.W.2d —, 1989 Tenn. LEXIS 116 
(Tenn. Feb. 27, 1989). 

In certain circumstances, § 20-2-214, has re- 
pealed by implication this section. Davenport v. 
State Farm Mut. Auto. Ins. Co., 756 S.W.2d 
678, 1988 Tenn. LEXIS 160 (Tenn. 1988), re- 
hearing denied, — S.W.2d —, 1989 Tenn. 
LEXIS 116 (Tenn. Feb. 27, 1989). 

This section does not apply to foreign corpo- 
rations that have qualified with the secretary of 
state and appointed a registered agent for ser- 
vice of process in this state. Davenport v. State 
Farm Mut. Auto. Ins. Co., 756 S.W.2d 678, 1988 
Tenn. LEXIS 160 (Tenn. 1988), rehearing de- 
nied, — S.W.2d —, 1989 Tenn. LEXIS 116 
(Tenn. Feb. 27, 1989). 

This section applies only to foreign corpora- 
tions that are found to be doing business in 
Tennessee but have not qualified or appointed 
an agent for service of process in this state. 
Davenport v. State Farm Mut. Auto. Ins. Co., 
756 S.W.2d 678, 1988 Tenn. LEXIS 160 (Tenn. 
1988), rehearing denied, — S.W.2d —, 1989 
Tenn. LEXIS 116 (Tenn. Feb. 27, 1989). 

Cases holding that this section limits in per- 
sonam jurisdiction of foreign corporations 
qualified to do business and having a duly 
appointed agent in this state to causes of action 
arising in this state and transactions had, in 
whole or in part, within this state are over- 
ruled. Davenport v. State Farm Mut. Auto. Ins. 
Co., 756 S.W.2d 678, 1988 Tenn. LEXIS 160 
(Tenn. 1988), rehearing denied, — S.W.2d —, 
1989 Tenn. LEXIS 116 (Tenn. Feb. 27, 1989). 


3. Doing Business in State. 

The term or phrase “doing business” does not 
have and cannot have a uniform and unvarying 
meaning, but is governed largely by the connec- 
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tion and in view of the object of the statute. 
There is no room for speculation as to the sense 
in which the terms “doing business in this 
state” are used in the statute; this section 
defines those terms. State v. Connecticut Mut. 
Life Ins. Co., 106 Tenn. 282, 61 S.W. 75, 1900 
Tenn. LEXIS 163 (1901); Atlantic C. L. R. Co. v. 
Richardson, 121 Tenn. 448, 117 S.W. 496, 1908 
Tenn. LEXIS 29 (1908). 

In order to subject a foreign corporation to a 
suit in this state, the foreign corporation must 
either be engaged in business in this state, or 
have an office or agents in this state who are 
the agents in the sense that they are operating 
and conducting the business of the foreign 
corporation in this state. Denson v. Webb, 23 
Tenn. App. 599, 1386 S.W.2d 59, 1938 Tenn. App. 
LEXIS 92 (Tenn. Ct. App. 1938). 

Where controlling stipulation of facts was not 
sufficient to establish whether there was a 
contract for personal services in aid of one of 
foreign corporation’s brokers within the county, 
determination could not be made as to whether 
alleged contract related to any transactions had 
in whole or part within the state. Tucker v. 
International Salt Co., 209 Tenn. 95, 349 
S.W.2d 541, 1961 Tenn. LEXIS 351 (1961). 

Charges in complaint of alleged violation of 
the Securities Exchange Act merit no consider- 
ation on appeal, having been given none by 
either the parties or the judge in the district 
court. Smartt v. Coca-Cola Bottling Corp., 318 
F.2d 447, 1963 U.S. App. LEXIS 4940 (6th Cir. 
Tenn. 1963). 

Factors to be considered in determining 
whether or not a foreign corporation has so 
activated itself in the state as to be subject to 
jurisdiction of the state’s courts are: (1) The 
nature and character of the business; (2) The 
number and type of activities within the forum; 
(3) Whether such activities give rise to a cause 
of action; (4) Whether or not the forum has 
some special interest in granting relief; and (5) 
The relative convenience of the parties. Robin- 
son v. L-Cart, Inc., 54 Tenn. App. 298, 390 
S.W.2d 689, 1964 Tenn. App. LEXIS 154 (Tenn. 
Ct. App. 1964), superseded by statute as stated 
in, Stidham v. Fickle Heirs, 643 S.W.2d 324, 
1982 Tenn. LEXIS 369 (Tenn. 1982). 


4, —Nature of Question. 

Whether a foreign corporation is doing busi- 
ness in a state, so as to be suitable therein, or so 
as to render it subject to the service of process, 
is a federal question. Banks Grocery Co. v. 
Kelley-Clarke Co., 146 Tenn. 579, 243 S.W. 879, 
1922 Tenn. LEXIS 8 (1922). 


5. —Prerequisite to Suit. 

As a general proposition, a corporation can- 
not be sued in any state other than that of its 
origin, unless it is doing business in such other 
state, and no state has the power to authorize 
suits against foreign corporations, or the ser- 
vice of process upon them, unless they are 
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doing business within the state. Banks Grocery 
Co. v. Kelley-Clarke Co., 146 Tenn. 579, 243 
S.W. 879, 1922 Tenn. LEXIS 8 (1922). 

A corporation which has no facilities within 
Tennessee and has not designated an agent on 
whom process against it may be served will be 
deemed to have constituted the secretary of 
state as its agent for such service if it has made 
use of the privilege to do business within Ten- 
nessee after proper domestication; however, 
any such transactions complained of must have 
arisen within this state, and attendant circum- 
stances must have localized the defendant’s 
activities and evidenced its presence in the 
state. Trussell v. Bear Mfg. Co., 215 F. Supp. 
802, 1963 U.S. Dist. LEXIS 6381 (E.D. Tenn. 
1963). 


6. —Facts Constituting. 

A foreign insurance company which had 
withdrawn from active soliciting in the state 
but which had policies outstanding from which 
it collected premiums was “doing business in 
this state,” so as to authorize the service of 
process upon its special agent temporarily here 
for the sole purpose of investigating and com- 
promising the particular claim sued on. Con- 
necticut Mut. L. Ins. Co. v. Spratley, 99 Tenn. 
322, 42 S.W. 145, 1897 Tenn. LEXIS 35, 44 
L.R.A. 442 (1897), aff'd, Connecticut Mut. Life 
Ins. Co. v. Spratley, 172 U.S. 602, 19 S. Ct. 308, 
43 L. Ed. 569, 1899 U.S. LEXIS 1400 (1899). 

That brokers solicited orders for a foreign 
corporation, which, when received, were trans- 
mitted to it in another state for its acceptance, 
did not constitute the doing of business in the 
state. Banks Grocery Co. v. Kelley-Clarke Co., 
146 Tenn. 579, 243 S.W. 879, 1922 Tenn. LEXIS 
8 (1922). 

Where foreign corporation sent assistant dis- 
trict superintendent into county in this state, 
together with corps of salesmen who operated 
in the county from headquarters, though tem- 
porary, set up in the county by the assistant 
district superintendent, and under his direc- 
tion and control, jurisdiction over the corpora- 
tion could be had. Wrought Iron Range Co. v. 
Devault, 6 Tenn. App. 513, — S.W. —, 1927 
Tenn. App. LEXIS 176 (Tenn. Ct. App. 1927). 

Minnesota corporation incorporated in Dela- 
ware was subject to process served upon the 
secretary of state in a civil suit for personal 
injuries from a defect in its product, where it 
had agents in the state selling to distributors 
and consumers, settling claims, servicing delin- 
quent accounts, briefing products use and in- 
vestigating uses, since it was substantially car- 
rying on a business. Radford v. Minnesota 
Mining & Mfg. Co., 128 F. Supp. 775, 1955 U.S. 
Dist. LEXIS 3712 (D. Tenn. 1955). 

Statute excusing certain corporations from 
filing their charter with the secretary of state or 
paying filing fees did not relieve a corporation — 
doing substantial business within a state from 
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being amenable to process served upon the 
secretary of state in a civil suit for personal 
injuries from a defect in the corporation’s prod- 
uct. Radford v. Minnesota Mining & Mfg. Co., 
128 F. Supp. 775, 1955 U.S. Dist. LEXIS 3712 
(D. Tenn. 1955). 

Alleged tortious conduct on part of defendant 
corporation does not, in and of itself, constitute 
doing business and afford basis of jurisdiction 
under Tennessee law, where the allegations 
indicated no threatened or actual property 
damage, and the corporation maintained no 
office, had no employees, made no sales and had 
no license to do so, in Tennessee. Smartt v. 
Coca-Cola Bottling Corp., 318 F.2d 447, 1963 
U.S. App. LEXIS 4940 (6th Cir. Tenn. 1963). 

Defendant foreign corporation was “doing 
business within” Tennessee by transacting in a 
continuous manner a substantial part of its 
ordinary business, and must be deemed to have 
constituted the Tennessee secretary of state its 
agent to receive process in a civil action arising 
from unauthorized business, wherein the buyer 
of a defective secondhand wheel balancer, 
manufactured by corporation, brought action 
for injury; sale of the balancer and other equip- 
ment to Tennessee jobber and sending a repre- 
sentative to meet with jobber’s salesmen and 
supervise installation of the equipment consti- 
tuted “doing business.” Trussell v. Bear Mfg. 
Co., 215 F. Supp. 802, 1963 U.S. Dist. LEXIS 
6381 (E.D. Tenn. 1963). 

Where warranty contracts of foreign corpora- 
tion were distributed to customers by local 
dealers who validated such contracts by signing 
and dating them and dealers accepted checks 
for mobile homes payable to the foreign corpo- 
ration, foreign corporation could be sued in 
Tennessee by service on dealers. Robinson v. 
L-Cart, Inc., 54 Tenn. App. 298, 390 S.W.2d 689, 
1964 Tenn. App. LEXIS 154 (Tenn. Ct. App. 
1964), superseded by statute as stated in, 
Stidham v. Fickle Heirs, 643 S.W.2d 324, 1982 
Tenn. LEXIS 369 (Tenn. 1982). 

Service of process upon defendants through 
officials of a local labor union was insufficient 
where the union pension fund, although an 
unincorporated association, had not appointed 
an agent in the state for service of process and 
plaintiff, who was seeking to recover guaran- 
teed benefits, could have served the process on 
the secretary of state in accordance with this 
section. Buck v. Union Trustees of Plumbers & 
Pipefitters Nat’] Pension Fund etc., 70 F.R.D. 
530, 1975-U.S. Dist. LEXIS 14797 (E.D. Tenn. 
ao7D). 


7. Public Corporations. 

Public corporations whose situs of operation 
are purely local must be sued at their domicils; 
however, the T. V. A. has unrestricted power to 
sue and be sued, and its operating situs in- 
cludes Tennessee, therefore it may be sued in 
Tennessee, although it is domiciled in Alabama, 
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and upon removal to federal court, the court 
acquires jurisdiction through the state court. 
Tennessee Valley Authority v. Tennessee Elec- 
tric Power Co., 90 F.2d 885, 19387 U.S. App. 
LEXIS 3981 (6th Cir. Tenn. 1937), cert. denied, 
301 U.S. 710, 57S. Ct. 945, 81 L. Ed. 1363, 1937 
U.S. LEXIS 489 (1937). 

When a foreign corporation transacts some 
substantial part of its ordinary business, con- 
tinuous in character as distinguished from 
merely casual or occasional transactions, it is 
“doing business in this state.” Interstate 
Amusement Co. v. Albert, 128 Tenn. 417, 161 
S.W. 488, 1913 Tenn. LEXIS 59 (1918), affd, 
239 U.S. 560, 36S. Ct. 168, 60 L. Ed. 439, 1916 
U.S. LEXIS 1931 (1916); Bouldin v. Taylor, 152 
Tenn. 97, 275 S.W. 340, 1924 Tenn. LEXIS 107 
(1924). 


8. Interstate Transactions. 

Action on contract made by a foreign corpo- 
ration in another state is maintainable here, 
when service is properly had on the corpora- 
tion. Alwood & Greene v. Buffalo Hardwood 
Lumber Co., 152 Tenn. 544, 279 S.W. 795, 1925 
Tenn. LEXIS 99 (1926). 

It is immaterial whether the foreign corpora- 
tion’s business transacted in the state is en- 
tirely interstate or not. Alwood & Greene v. 
Buffalo Hardwood Lumber Co., 152 Tenn. 544, 
279 S.W. 795, 1925 Tenn. LEXIS 99 (1926). 

Question of whether business activities make 
a nonresident corporation amenable to process 
is controlled by the Tennessee statutes and 
court decisions unless the business is in inter- 
state commerce, in which event the federal 
decisions will control. Radford v. Minnesota 
Mining & Mfg. Co., 128 F. Supp. 775, 1955 U.S. 
Dist. LEXIS 3712 (D. Tenn. 1955). 

That a defendant did not perform a physical 
act within the state of Tennessee is not deter- 
minative of his or her or its lack of “minimum 
contact,” for activities outside the state result- 
ing in consequences within the state may sub- 
ject those involved in such activities to in per- 
sonam jurisdiction of the courts of the state. 
Third Nat'l Bank v. Shearson Equipment Man- 
agement Corp., 619 F. Supp. 907, 1984 U.S. 
Dist. LEXIS 16548 (M.D. Tenn. 1984). 


9. Claims Arising Out of State. 

A foreign corporation doing business in Ten- 
nessee cannot be sued in Tennessee on a claim 
arising wholly outside Tennessee and having no 
connection with Tennessee. De Laney Furni- 
ture Co. v. Magnavox Co. of Tennessee, 222 
Tenn. 329, 435 S.W.2d 828, 1968 Tenn. LEXIS 
511 (1968), overruled in part, Davenport v. 
State Farm Mut. Auto. Ins. Co., 756 S.W.2d 
678, 1988 Tenn. LEXIS 160 (Tenn. 1988); Wil- 
liams v. Williams, 621 S.W.2d 567, 1981 Tenn. 
App. LEXIS 526 (Tenn. Ct. App. 1981), over- 
ruled, Davenport v. State Farm Mut. Auto. Ins. 
Co., 756 S.W.2d 678, 1988 Tenn. LEXIS 160 
(Tenn. 1988), overruled in part, Ratledge v. 
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Norfolk S. Ry. Co., 958 F. Supp. 2d 827, 2013 
U.S. Dist. LEXIS 104006 (E.D. Tenn. July 25, 
2013). 

In wrongful death action where defendant 
was Delaware corporation doing business in 
Tennessee but with main place of business 
elsewhere and accident causing death occurred 
in Kentucky and plaintiff had service of process 
on statutory agent and on person in charge of 
defendant’s local business office, defendant’s 
motion to dismiss on ground that this section 
limited service of process to transactions aris- 
ing within state was denied as this was merely 


CIVIL PROCEDURE 


484 


a procedural limitation, and this section and 
Tenn. R. Civ. P. 4.04(4) are procedural alterna- 
tives. Gallaher v. Chemical Leaman Tank 
Lines, Inc., 367 F. Supp. 1063, 1973 U.S. Dist. 
LEXIS 10476 (E.D. Tenn. 1973). 


10. Contacts Insufficient. 

Defendant’s contacts in Tennessee were not 
so continuous and systematic as to justify the 
exercise of personal jurisdiction. United States 
Fidelity & Guaranty Co. v. Mayberry, 789 F. 
Supp. 901, 1992 U.S. Dist. LEXIS 5648 (E.D. 
Tenn. 1992). 


20-2-202. Actions against unincorporated associations and nonresi- 
dent partnerships. 


(a) Any unincorporated association or organization, whether resident or — 
nonresident, including nonresident partnerships and nonresident trusts, doing 
or desiring to do business in this state by performing any of the acts for which 
it was formed, shall, before any such acts are performed, appoint an agent in 
this state upon whom all process may be served, and certify to the clerk of the 
circuit court of each county in which the association or organization desires to 
perform any of the acts for which it was organized the name and address of the 
process agent. 

(b)(1) If the unincorporated association or organization fails to appoint the 

process agent pursuant to this section, all process may be served upon the 

secretary of the state of Tennessee; 

(2) Upon such service, the secretary of state, by registered or certified 
return receipt mail, shall forward a copy of the process to the last known 
address of the unincorporated association or organization. 

(c) Service upon the process agent appointed pursuant to this section, or 
upon the secretary of state if no process agent is appointed, shall be legal and 
binding on the association or organization, and any judgment recovered in any 
action commenced by service of process, as provided in this section, shall be 
valid and may be collected out of any real or personal property belonging to the 
association or organization. 


History. 

Acts 1947, ch. 32, § 1; mod. C. Supp. 1950, 
§ 8679.1 (Williams, §§ 8681.1-8681.3); modi- 
fied; Acts 1959, ch. 110, § 1; 1963, ch. 254, § 1; 
T.C.A. (orig. ed.), § 20-223; Acts 1981, ch. 215, 
ie be 


Cross-References. 

Actions relating to unincorporated associa- 
tions, Tenn. R. Civ. P. 23.07. 

Certified mail in lieu of registered mail, § 1- 
3-111. 

Service where managing agent or officer 
found in state, Tenn. R. Civ. P. 4.04. 


Textbooks. | 
Tennessee Jurisprudence, 3 Tenn. Juris., As- 
sociations and Clubs, § 6; 7 Tenn. Juris., Cor- — 
porations, § 118; 20 Tenn. Juris., Partnership, 
§ 52; 21 Tenn. Juris., Process, §§ 9, 14; 24 

Tenn. Juris., Venue, § 4. 


Law Reviews. 
Partnerships — Conflict of Laws — Legal 
Entity Concept, 27 Tenn. L. Rev. 304. 


The Future of General Jurisdiction in Ten- — 


nessee, 27 U. Mem. L. Rev. 559 (1997). 
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NOTES TO DECISIONS 


Analysis 
. Constitutionality. 
. Construction. 
Purpose. 
. Jurisdiction. 


. Failure to Comply — Effect. 
. Validity of Service. 


= OOo WON-H 


. Constitutionality. 

As applied to a nonresident association, this 
section does not infringe upon the due process 
clause of U.S. Const. amend. 14. McDaniel v. 
Textile Workers Union, 36 Tenn. App. 236, 254 
S.W.2d 1, 1952 Tenn. App. LEXIS 110 (Tenn. Ct. 
App. 1952). 

The original act did not violate Tenn. Const. 
art. II, § 17, providing that an act must not 
include more than one subject, that subject to 
be embraced in the title. McDaniel v. Textile 
Workers Union, 36 Tenn. App. 236, 254 S.W.2d 
1, 1952 Tenn. App. LEXIS 110 (Tenn. Ct. App. 
1952). 

In a diversity action by alleged fund benefi- 
ciaries and coal producer seeking refund of 
_ money allegedly illegally collected by a trust 
_ doing business in Tennessee, service under the 
Tennessee substituted service statute upon 
_ trustees of trust created by the trust indenture 
_ contained in the national bituminous coal com- 
_ pany agreement did not violate the due process 
and full faith and credit clauses of the United 
' States Constitution. Rittenberry v. Lewis, 222 
_ F. Supp. 717, 1963 U.S. Dist. LEXIS 7196 (E.D. 
Tenn. 1963), affd, 333 F.2d 573, 1964 U.S. App. 
_ LEXIS 4991 (6th Cir. Tenn. 1964). 

This section does not violate U.S. Const. 
amend. 14 by not requiring, before process is 
issued, a showing that the defendant has the 
requisite “minimal contacts” with the state that 
would authorize the state to exercise jurisdic- 
tion over it since the defendant may challenge 
the sufficiency of the process and the existence 
of the minimal contacts required by the U.S. 
Const. amend. 14 and can receive a determina- 
tion thereon prior to subjecting itself to the 
jurisdiction of the court. Jersey Farms Milk 
Service, Inc. v. Amalgamated Meat Cutters, 
etc., 297 F. Supp. 1098, 1969 U.S. Dist. LEXIS 
9545 (M.D. Tenn. 1969). 


2. Construction. 

Since the purpose of this section, as indicated 
by the title to the original act, is to regulate the 
business of unincorporated associations within 
the state, the provisions for service of process 
are to be construed as applying only to actions 
growing out of the conduct of such business 
within the state. McDaniel v. Textile Workers 
Union, 36 Tenn. App. 236, 254 S.W.2d 1, 1952 
Tenn. App. LEXIS 110 (Tenn. Ct. App. 1952). 

It is only when unincorporated associations 
are doing business in Tennessee that this sec- 


tion can apply. Spencer Kellogg & Sons, Inc. v. 
Lobban, 204 Tenn. 79, 315 S.W.2d 514, 1958 
Tenn. LEXIS 248 (1958). 

Activity of the trustees, both in the collection 
and payment of money in Tennessee under the 
national bituminous coal wage agreement, con- 
stituted “minimum contact” to make the trust 
subject to substituted service of process under 
Tennessee statutes in suits by pension claim- 
ants and by coal producers seeking refund of 
moneys allegedly illegally collected by the 
trust. Rittenberry v. Lewis, 222 F. Supp. 717, 
1963 U.S. Dist. LEXIS 7196 (E.D. Tenn. 1963), 
affd, 333 F.2d 573, 1964 U.S. App. LEXIS 4991 
(6th Cir. Tenn. 1964). 

As amended, this section provides for service 
of process on “nonresident trusts” and a literal 
reading would permit the trust entity to be 
sued as such; however, since the better rule is 
to require service upon the trustees in suits 
against a trust, plaintiff who sought such ser- 
vice will be allowed to amend its complaint so 
as to name the trustees as defendants and 
secure service accordingly, unless stipulation is 
made as to service. Rittenberry v. Lewis, 222 F. 
Supp. 717, 1963 U.S. Dist. LEXIS 7196 (E.D. 
Tenn. 1963), affd, 333 F.2d 573, 1964 U.S. App. 
LEXIS 4991 (6th Cir. Tenn. 1964). 

Under the national bituminous coal wage 
agreement, the trust fund had numerous ben- 
eficiaries in Tennessee, resorted to court action 
in Tennessee courts, maintained an area medi- 
cal office in Knoxville, and sent representatives 
and auditors to visit applicants and check em- 
ployers’ records; and these facts satisfy the test 
of doing business in Tennessee within the “sub- 
stituted service” statute. Rittenberry v. Lewis, 
222 F. Supp. 717, 1963 U.S. Dist. LEXIS 7196 
(E.D. Tenn. 1963), aff'd, 333 F.2d 573, 1964 U.S. 
App. LEXIS 4991 (6th Cir. Tenn. 1964). 

Despite this Tennessee service of process 
statute, which permits service on nonresident 
trusts, neither foreign nor “resident” trusts are 
suable as entities, trustees being the proper 
parties. Coverdell v. Mid-South Farm Equip- 
ment Asso., 335 F.2d 9, 1964 U.S. App. LEXIS 
4878 (6th Cir. Tenn. 1964). 

While it is necessary that an unincorporated 
association meet three requirements before be- 
ing amenable to process under this section, e.g., 
the association must have done business in the 
state, the cause of action must have arisen out 
of such business and the association must have 
failed to appoint an agent for service of process, 
these requirements are not prerequisites to the 
application of the section and the plaintiff need 
not affirmatively establish the existence of 
these requirements before the statute can be 
invoked. Jersey Farms Milk Service, Inc. v. 
Amalgamated Meat Cutters, etc., 297 F. Supp. 
1098, 1969 U.S. Dist. LEXIS 9545 (M.D. Tenn. 
1969). 
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The federal rules of civil procedure authorize 
service of summons on an unincorporated asso- 
ciation in the manner prescribed by the law of 
the state in which the district court is held 
(Fed. R. Civ. P. 4(d)(3), (7)); but the capacity of 
an unincorporated association to sue or be sued 
in its common name, for the purpose of enforc- 
ing for or against it a substantive right existing 
under the Constitution or laws of the United 
States is determined by the federal rules of civil 
procedure, regardless of state law (Fed. R. Civ. 
P. 17B). Jersey Farms Milk Service, Inc. v. 
Amalgamated Meat Cutters, etc., 297 F. Supp. 
1098, 1969 U.S. Dist. LEXIS 9545 (M.D. Tenn. 
1969). 

This section does not require that service of 
process on a duly appointed resident agent of 
an insurance association be limited to a cause 
of action arising within the state. Beautytuft, 
Inc. v. Factory Ins. Asso., 48 F.R.D. 15, 1968 
U.S. Dist. LEXIS 12775 (D. Tenn. 1969), affd, 
431 F.2d 1122, 1970 U.S. App. LEXIS 7477 (6th 
Cir. Tenn. 1970). 

The limitation that the cause. of action must 
arise within the state need not be read into this 
statute. Beautytuft, Inc. v. Factory Ins. Asso., 
431 F.2d 1122, 1970 U.S. App. LEXIS 7477 (6th 
Cir. Tenn. 1970). 


3. Purpose. 

This section was enacted to protect citizens of 
Tennessee against unincorporated associations 
of the kind covered by the statute. Spencer 
Kellogg & Sons, Inc. v. Lobban, 204 Tenn. 79, 
315 S.W.2d 514, 1958 Tenn. LEXIS 248 (1958). 

Although under the general rule of the law of 
trusts the administration of a trust of movables 
should be supervised by the courts of the state 
in which the trust is located, one purpose of the 
1963 amendment to this section is to render 
nonresident trusts doing business in Tennessee 
subject to service of process in the courts of this 
state. Rittenberry v. Lewis, 222 F. Supp. 717, 
1963 U.S. Dist. LEXIS 7196 (E.D. Tenn. 1963), 
aff'd, 333 F.2d 573, 1964 U.S. App. LEXIS 4991 
(6th Cir. Tenn. 1964). 

The 1963 statutory amendment to this sec- 
tion contemplated and was sufficient to accom- 
plish the purpose of regulating the doing of 
business in Tennessee by nonresident trusts by 
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providing for substituted personal service upon 
the trustees of the trust fund through the 
secretary of state, although it literally provided 
for service upon “nonresident trusts” rather 
than trustees. Rittenberry v. Lewis, 222 F. 
Supp. 717, 1963 U.S. Dist. LEXIS 7196 (E.D. 
Tenn. 1963), affd, 333 F.2d 573, 1964 U.S. App. 

LEXIS 4991 (6th Cir. Tenn. 1964). 


4, Jurisdiction. 

Where individual, acting as a broker, issued 
broker’s slip in Tennessee, confirming sale of 
soybean oil by New York corporation to Louisi- 
ana partnership of which such individual was a 
member, New York corporation was not thereby 
entitled to bring the partnership into suit 
against the individual for the purchase price of 
the soybean oil. Spencer Kellogg & Sons, Inc. v. 
Lobban, 204 Tenn. 79, 315 S.W.2d 514, 1958 
Tenn. LEXIS 248 (1958). 

Extensive business enterprise conducted by 
nonresident individual in the state does not 
constitute an organization or association such 
as to render him amenable to substituted ser- 
vice. Robertson v. Cumberland Gap Fuel Co., 
202 F. Supp. 801, 1962 U.S. Dist. LEXIS 5891 
(E.D. Tenn. 1962). 

Nonresident individual doing business under 
a trade name in the state may not be sued by 
substituted service under this section. Robert- 
son v. Cumberland Gap Fuel Co., 202 F. Supp. 
801, 1962 U.S. Dist. LEXIS 5891 (E.D. Tenn. 
1962). 


5. Failure to Comply — Effect. 

The failure of a labor union to certify a 
process agent as required by this section did not 
relieve an employer of the obligation to bargain 
with such union under the National Labor 
Relations Act. Memphis Moldings, Inc. v. 
NLRB, 341 F.2d 534, 1965 U.S. App. LEXIS 
6411 (6th Cir. 1965). 


6. Validity of Service. 

Service of unincorporated international labor 
union in accordance with provisions of this 
section was valid. International Union, United 
Auto., etc. v. American Metal Products Co., 56 
Tenn. App. 526, 408 S.W.2d 682, 1964 Tenn. 
App. LEXIS 177 (Tenn. Ct. App. 1964). 


20-2-203. Use of highways as appointment of agent for process — 
Pretrial discovery depositions. 


(a)(1) Any owner, chauffeur or operator of any motor vehicle that is not 
licensed under the laws of this state, or any nonresident who, acting in 
behalf of the owner of any such vehicle, uses or causes to be used any such 
motor vehicle in this state, or any nonresident of this state who hires or 
procures the use of a motor vehicle licensed under the laws of this state, for 
temporary use in this state, and who makes use of the privilege, extended to 
nonresidents of the state to operate such vehicle on highway or highways 
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within the state, shall be deemed thereby to constitute the secretary of state 

of this state as agent for acceptance of service of process in any civil action 

brought by any person against the owner, chauffeur or operator of such 
motor vehicle or nonresident arising out of any accident or injury occurring 
in this state in which such vehicle is involved; 

(2) Such use of a highway shall be treated as an agreement on the part of 
such person that such service of process shall have the force and validity of 
personal service on the owner, chauffeur or operator of such motor vehicle or 
nonresident within the jurisdiction of this state and the county of action. 

(3) As used in this section, “nonresident” includes any person who, though 
a resident of this state or who was the owner or operator of a motor vehicle 
properly registered and licensed under the laws of this state when the motor 
vehicle accident or injury occurred, has been absent from this state for at 
least thirty (30) days next preceding the day on which process is lodged with 
the secretary of state as provided in § 20-2-205. 

(b) The agency of the secretary of state to accept service of process in actions 
for both personal injuries and property damages shall continue for such period 
of time or so long as the cause of action is not barred by the statute of 
limitations of this state and shall not be revoked by the death of the 
nonresident during that period of time. The agency shall continue so long after 
the expiration of such time as may be necessary to enable the secretary of state 
to complete the service of process, sued out prior to the expiration of the time 

_and forwarded to the defendant with reasonable dispatch. 

(c) The secretary of state shall keep a docket in which the secretary of state 

enters the style of the cause, the date of issuance of such process, the date of 
its receipt by the secretary of state and the date on which it was forwarded by 
the secretary of state to the person named as defendant in the cause. 

(d) For the purpose of venue as set out in § 20-4-101, the secretary of state 
may be considered by the plaintiff as either a resident of the county in which 
the cause of action arose or the county in which the plaintiff resides. 

(e) Any owner, chauffeur or operator of any motor vehicle that is not licensed 
under the laws of this state, or any nonresident who, acting in behalf of the 
owner of any such vehicle, uses or causes to be used any such motor vehicle in 
this state, or any nonresident who hires or procures the use of a motor vehicle 
licensed under the laws of this state, for temporary use in the state, and who 
is duly served with process under this section and §§ 20-2-204 — 20-2-207, in 
connection with any civil action brought by any person against the owner, 
chauffeur or operator, or nonresident arising out of any accident or injury 
occurring in this state in which the vehicle is involved, shall be required, upon 
receipt of the proper notice as required in title 24, chapter 9 to appear at the 
time and place specified in the notice, which shall be in the county in which the 
action is pending, for the purpose of giving a pretrial discovery deposition as 
authorized by the rules of civil procedure and title 24, chapter 9. The written 
notice required by § 20-2-205 to be sent to any person served under §§ 20-2- 
204 — 20-2-207, along with a certified copy of the original summons, shall 
include a notification to the effect that the person shall be subject to 
appearance in this state for the purpose of giving a pretrial discovery 

‘deposition if subsequently served with proper notice to do so. 
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(f) Nothing in this section shall be construed as a prohibition on the exercise 
of jurisdiction over or service of process on a person who is deemed by this 
section to constitute the secretary of state as the person’s agent, pursuant to 


§§ 20-2-214 — 20-2-219. 


History. 

Code 1932, § 8671; Acts 1947, ch. 235, § 1; 
1949, ch. 47, §§ 1, 2; C. Supp. 1950, § 8671; 
Acts 1955, ch. 265, § 1; 1957, ch. 61, § 1; 1963, 
ch. 269, § 1; 1968, ch. 574, § 1; 1970, ch. 396, 
§ 1; 1972, ch. 470, § 1; 1977, ch. 348, § 1; 1979, 
ch. 418, § 1; T.C.A. (orig. ed.), § 20-224. 


Cross-References. 
Liability insurance on motor vehicles, § 56- 
7-1101. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 1-8-4.1, 1-8-6, 1-8-10. 


Tennessee Jurisprudence, 4 Tenn. Juris., Au- 
tomobiles and Other Vehicles, § 36; 21 Tenn. 
Juris., Process, § 9; 24 Tenn. Juris., Venue, 
§ 4. 


Law Reviews. 

Civil Procedure — Carr v. Borchers: Tennes- 
see’s Nonresident Motorist Statute Revisited, 
22 Mem. St. U.L. Rev. 357 (1992). 

The Future of General Jurisdiction in Ten- 
nessee, 27 U. Mem. L. Rev. 559 (1997). 


NOTES TO DECISIONS 


Analysis 
1. Constitutionality. 
2. Purpose. 
3. Construction. 
4. —“Involved.” 
5. Application. 
6. —Agency of Secretary of State. 
7. —Nonresident Owners Automobile in 
Hands of Agent. 
8. —Nonresident Owner’s Automobile . in 


Hands of Thief. 

9. —Nonresident Administrator of Deceased 
Resident. 

10. —Nonresident Parents of Minor Operator. 

11. Averment of Negligence. 

12. Cross Action. 

13. Venue. 

. —Suit Between Nonresidents. 

15. —Waiver of Right to Object. 

. Limitations. 

17. Removal to Federal Court. 

18. Default. 

19. Transfer to Proper District in Federal 

Court. 
. Conflict of Laws. 
. Suspension Statute. 


1. Constitutionality. 

This section is constitutional as a valid exer- 
cise of police power. Dixie Feed & Seed Co. v. 
Byrd, 52 Tenn. App. 619, 376 S.W.2d 745, 1963 
Tenn. App. LEXIS 119 (Tenn. Ct. App. 1963). 


2. Purpose. 

The purpose of the statute is to facilitate the 
enforcement of civil remedies by those injured 
in their person or property by the negligent or 
wanton operation of motor vehicles upon the 
highways. Ellis v. Georgia Marble Co., 191 
Tenn. 229, 232 S.W.2d 45, 1950 Tenn. LEXIS 
569 (1950). 


This section is for the benefit of residents of 
Tennessee and not for the benefit of nonresi- 
dents. Bertrand v. Wilds, 198 Tenn. 543, 281 
S.W.2d 390, 1955 Tenn. LEXIS 404 (1955). 

The purpose of this section is to better enable 
enforcement in Tennessee courts of civil rem- 
edies available against those liable by reason of 
negligent operation of a motor vehicle over the 
Tennessee highways. Leggett v. Crossnoe, 206 
Tenn. 700, 336 S.W.2d 1, 1960 Tenn. LEXIS 400 
(1960); Anderson v. Outland, 210 Tenn. 526, 
360 S.W.2d 44, 1962 Tenn. LEXIS 314 (1962). 
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The statute was enacted for the benefit of — 


persons injured within the state rather than for 
the benefit of nonresident motorists causing 
such injuries. Anderson v. Outland, 210 Tenn. 
526, 360 S.W.2d 44, 1962 Tenn. LEXIS 314 
(1962). 


The general purpose of the nonresident sub- — 
stituted service of process statute of Tennessee — 


is to subject nonresident users of the state’s 
highways to the state’s judicial process in ac- 


tions arising out of accidents occurring on such - 


highways. Williams v. Kitchin, 316 F.2d 310, 
1963 U.S. App. LEXIS 5569 (6th Cir. Tenn. 
1963). 

The object of nonresident motorist statutes is 


to provide a method of notice reasonably calcu- — 


lated to afford parties interested in the proceed- 
ing an opportunity to appear and be heard. 
Massengill v. Campbell, 391 F.2d 233, 1968 
U.S. App. LEXIS 7918 (5th Cir. Tex. 1968). 


3. Construction. 

This statute must be given a strict construc- 
tion. Ellis v. Georgia Marble Co., 191 Tenn. 229, 
232 S.W.2d 45, 1950 Tenn. LEXIS 569 (1950). 

This statute is in derogation of the common 
law and is strictly construed. Tabor v. Mason 
Dixon Lines, Inc., 196 Tenn. 198, 264 S.W.2d 
821, 1953 Tenn. LEXIS 410 (1958). 
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Rule that statute, being in derogation of 
common law, is to be strictly construed only 
applies where the statute is ambiguous or open 
to more than one construction and will not 
apply where the terms of the statute are clear 
and unambiguous. Anderson v. Outland, 210 
Tenn. 526, 360 S.W.2d 44, 1962 Tenn. LEXIS 
314 (1962); Williams v. Kitchin, 316 F.2d 310, 
1963 U.S. App. LEXIS 5569 (6th Cir. Tenn. 
_ 1963). 

The nonresident substituted service of pro- 
cess statute of Tennessee must be given a 
reasonable construction, and one which is in 
accord with its purpose. Williams v. Kitchin, 
316 F.2d 310, 1963 U.S. App. LEXIS 5569 (6th 
Cir. Tenn. 1963). 

The nonresident substituted service of pro- 
cess statute of Tennessee was not intended to 
cover only “those nonresidents who rent or 
otherwise obtain the bailment of an automobile 
licensed in this state but have no other right of 
ownership.” Williams v. Kitchin, 316 F.2d 310, 
1963 U.S. App. LEXIS 5569 (6th Cir. Tenn. 
1963). 

This section is not a limitation statute but an 
appointing statute and the secretary’s agency is 
both created and limited by the statute. 
Thomas v. Anderson, 222 Tenn. 204, 435 S.W.2d 
109, 1968 Tenn. LEXIS 425 (1968); Speight v. 
Miller, 223 Tenn. 259, 443 S.W.2d 657, 1969 
Tenn. LEXIS 410 (1969). 


4, —“Involved.” 

“Involved” as here used means something 
- connected with the accident, and if a nonresi- 
dent has an accident as a result of using our 
highways, then these nonresidents consent 
_ that the secretary of this state is their agent to 
accept service of process for them for accidents 
or injuries growing out of using the highways. 
Ellis v. Georgia Marble Co., 191 Tenn. 229, 232 
S.W.2d 45, 1950 Tenn. LEXIS 569 (1950). 


5. Application. 

This section applies only to damages or loss 
growing out of the use of the highway. Ellis v. 
Georgia Marble Co., 191 Tenn. 229, 232 S.W.2d 
45, 1950 Tenn. LEXIS 569 (1950). 

This section permitting service on secretary 
of state did not apply where plaintiff was in- 
jured while unloading marble on premises of 
consignee since vehicle involved had reached 
its destination and accident was not due to 
travel on the highway but to negligent loading 
of marble. Ellis v. Georgia Marble Co., 191 
Tenn. 229, 232 S.W.2d 45, 1950 Tenn. LEXIS 
569 (1950). 

This section applies not only to vehicles upon 
public highways but also to vehicles on private 
property. Bertrand v. Wilds, 198 Tenn. 543, 281 
S.W.2d 390, 1955 Tenn. LEXIS 404 (1955); 
Dixie Feed & Seed Co. v. Byrd, 52 Tenn. App. 
619, 376 S.W.2d 745, 1963 Tenn. App. LEXIS 
119 (Tenn. Ct. App. 1963). 
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Accident within grounds of veterans hospital 
occurred on “highway” so that service on secre- 
tary of state for nonresidents was valid. Ber- 
trand v. Wilds, 198 Tenn. 543, 281 S.W.2d 390, 
1955 Tenn. LEXIS 404 (1955). 

The injury sustained of the accident which 
occurred must have some causal relation to 
traffic upon a highway or upon premises acces- 
sible to users of the highway in order to autho- 
rize service under this section. Acuff v. Service 
Welding & Machine Co., 141 F. Supp. 294, 1956 
U.S. Dist. LEXIS 3275 (D. Tenn. 1956). 

Where plaintiff was injured while unloading 
cargo of trailer after tractor-trailer had trav- 
eled over Tennessee highways and such injury 
allegedly occurred as the result of defective 
condition of trailer whereby plaintiff caught his 
foot in hole of trailer and a tank which was part 
of the cargo rolled over him, the defective 
condition of the trailer did not result from use 
of the highways and service was not authorized 
under this section. Acuff v. Service Welding & 
Machine Co., 141 F. Supp. 294, 1956 U.S. Dist. 
LEXIS 3275 (D. Tenn. 1956). 

Where plaintiff was injured when defendant, 
a resident of Kentucky, was backing his truck 
along street preparatory to unloading of his 
trailer as defendant attempted to push a spot- 
ted railroad freight car out of his way, defen- 
dant’s vehicle was involved in an accident on an 
open way to public travel or use within the 
state and plaintiffs injury had a causal connec- 
tion to traffic upon premises accessible to users 
of state highways, therefore defendant’s motion 
to dismiss the complaint on grounds that acci- 
dent occurred on private property and that 
service under this section was not proper was 
overruled. Davis v. Parrott, 201 F. Supp. 398, 
1962 U.S. Dist. LEXIS 3976 (E.D. Tenn. 1962). 

A Michigan resident who purchased an auto- 
mobile while visiting her brother in Tennessee, 
obtained a “drive-out” temporary license tag 
issued by the state through automobile dealers, 
and was involved in an accident in Tennessee 
while on the way home, was subject to substi- 
tuted service of process upon the secretary of 
state, under this section. Williams v. Kitchin, 
316 F.2d 310, 1963 U.S. App. LEXIS 5569 (6th 
Cir. Tenn. 1963). 

Statute applied to foreign vehicle which had 
driven over highways of state to deliver grain 
and while on the premises struck a wall caus- 
ing wall to fall on sidewalk and injure pedes- 
trian. Dixie Feed & Seed Co. v. Byrd, 52 Tenn. 
App. 619, 376 S.W.2d 745, 1963 Tenn. App. 
LEXIS 119 (Tenn. Ct. App. 1963). 

This section applies to actions for contribu- 
tion or indemnity by joint tort-feasors or their 
insurers. Dixie Portland Flour Mills, Inc. v. 
Dixie Feed & Seed Co., 382 F.2d 830, 1967 U.S. 
App. LEXIS 5142 (6th Cir. Tenn. 1967). 

This section is the statutory authority for 
service of process in tort actions arising out of 
motor vehicular use of state highways by non- 
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residents and §§ 20-2-214 — 20-2-219, the 
“long-arm” statute, is not available for service 
of process in such a case. Hatler v. Stout, 222 
Tenn. 172, 434 S.W.2d 329, 1968 Tenn. LEXIS 
507 (1968). 

Since this process statute neither creates 
rights nor imposes liabilities, it is procedural 
and applies not only to causes of action arising 
before the act became law, but to all suits 
pending when the legislation took effect. Say- 
lors v. Riggsbee, 544 S.W.2d 609, 1976 Tenn. 
LEXIS 517 (Tenn. 1976). 


6. —Agency of Secretary of State. 

If the process is sued out within one year 
from the accident and forwarded to the secre- 
tary of state with reasonable dispatch though it 
reaches him after the end of the year, his 
agency will continue so long after the expira- 
tion of the year as will be necessary to enable 
him to complete service. Anderson v. Outland, 
210 Tenn. 526, 360 S.W.2d 44, 1962 Tenn. 
LEXIS 314 (1962); Vance v. Blegan, 225 Tenn. 
282, 466 S.W.2d 223, 1971 Tenn. LEXIS 301 
(1971). 

The only “service of process” necessary is that 
upon the secretary of state and notice to the 
defendant although vital, is a separate matter. 
Vance v. Blegan, 225 Tenn. 282, 466 S.W.2d 223, 
1971 Tenn. LEXIS 301 (1971). 

Service of process on the secretary of state is 
sufficient to toll the running of the statute of 
limitations, provided the plaintiff uses or has 
used due diligence to ascertain the where- 
abouts of the defendant and to serve the requi- 
site notice to make service consummate. Carr v. 
Borchers, 815 S.W.2d 528, 1991 Tenn. App. 
LEXIS 243 (Tenn. Ct. App. 1991), appeal de- 
nied, — S.W.2d —, 1991 Tenn. LEXIS 314 
(Tenn. Aug. 5, 1991). 

This section validly makes the use of the 
highways of the state by a nonresident motorist 
an appointment of the secretary of state as 
agent to receive process, and the service of that 
process within the authorized period satisfies 
the requirement of the statute. Vance v. Blegan, 
225 Tenn. 282, 466 S.W.2d 223, 1971 Tenn. 
LEXIS 301 (1971). 

Mere ownership of a motor vehicle is insuffi- 
cient to constitute the secretary of state as 
agent for acceptance of service of process since 
use of this vehicle in the state on the part of the 
nonresident motorist is required. Hogan v. 
Nicholas, 391 F. Supp. 10, 1974 U.S. Dist. 
LEXIS 7418 (D. Tenn. 1974). 


7. —Nonresident Owner’s Automobile in 
Hands of Agent. 

Where a nonresident owner of an automobile 
places it in the control of an agent or servant, 
and sends it into this state, he is making use of 
the privilege of operating it on the highways of 
the state, so as to render him liable to the 
process defined in the statute. Producers’ & 
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Refiners’ Corp. v. Illinois C. R. Co., 168 Tenn. 1, 
73 S.W.2d 174, 1934 Tenn. LEXIS 18 (1934). 


8. —Nonresident Owner’s Automobile in 
Hands of Thief. 

Where defendant’s automobile bearing a 
North Carolina license plate was stolen in 
North Carolina and driven into Tennessee, 
where plaintiff was negligently injured by the 
car, it was unavailing for plaintiff to argue that 
defendant negligently procured the vehicle for 
the use of the thief due to fact that automobile 
was not licensed in Tennessee. Hogan v. Nicho- 
las, 391 F. Supp. 10, 1974 U.S. Dist. LEXIS 
7418 (D. Tenn. 1974). 


9. —Nonresident Administrator of De- 
ceased Resident. 

A nonresident who has qualified as adminis- 
trator of estate of deceased resident killed in an 
accident on the highway in Tennessee is a 
“resident” of this state for the purpose of this 
section. Hunt v. Noll, 112 F.2d 288, 1940 U.S. 
App. LEXIS 4284 (6th Cir. Tenn. 1940), cert. 
denied, 311 U.S. 690, 61S. Ct. 71, 85 L. Ed. 446, 
1940 U.S. LEXIS 196 (Oct. 28, 1940). 


10. —Nonresident Parents of Minor Op- 
erator. 

Nonresident parents’ act of joining in their 
minor son’s application for Tennessee driver’s 
license brought them within the class of per- 
sons who might be served with process through 
secretary of state under this section in tort 
action arising out of son’s operation of automo- 
bile on highways of state. Leggett v. Crossnoe, 
206 Tenn. 700, 336 S.W.2d 1, 1960 Tenn. LEXIS 
400 (1960). 


11. Averment of Negligence. 

A necessary averment for service under this 
section is some negligent act on the part of the 
operator of the vehicle while in or on our 
highways, and without such an averment our 
substitute of process service statute does not 
lay a predicate for service on the secretary of 
state. Ellis v. Georgia Marble Co., 191 Tenn. 
229, 232 S.W.2d 45, 1950 Tenn. LEXIS 569 
(1950). 


12. Cross Action. 

This nonresident statute does not make rules 
for a new and previously unknown procedure 
and does not limit the methods by which the 
original plaintiff can be brought before the 
court as a cross defendant. Stevens v. Linton, 
190 Tenn. 351, 229 S.W.2d 510, 1950 Tenn. 
LEXIS 492 (1950). 


13. Venue. 

The provisions of §§ 20-2-203, 20-2-205, 20- 
2-206 must be construed in pari materia with 
§ 20-4-101 which governs venue in transitory 
actions generally. Carter v. Schackne, 173 Tenn. 
44, 114 S.W.2d 787, 19387 Tenn. LEXIS 11 
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(1938); Thomas v. Altsheler, 191 Tenn. 640, 235 
S.W.2d 806, 1951 Tenn. LEXIS 368 (1951). 

Under this section as construed with § 20-4- 
101 the secretary of state is agent of nonresi- 
dent defendants in each county of the state and 
may receive service or be served with process as 
if the defendant was a resident of plaintiffs 
county. Carroll v. Matthews, 172 Tenn. 590, 113 
S.W.2d 742, 1937 Tenn. LEXIS 101 (1938). 

An action against a nonresident for a wrong- 
ful killing is a transitory action which must be 
brought in the county of plaintiffs residence, in 
view of § 20-4-101. Carroll v. Matthews, 172 
Tenn. 590, 118 S.W.2d 742, 1937 Tenn. LEXIS 
101 (1938); Thomas v. Altsheler, 191 Tenn. 640, 
235 S.W.2d 806, 1951 Tenn. LEXIS 368 (1951). 

The physical location or residence of the 
secretary of state has no determinative venue 
value under this section but rather in such 
actions the nonresident defendant is for venue 
purposes to be treated as a resident of that 
county in which the plaintiff resides. Carter v. 
Schackne, 173 Tenn. 44, 114 S.W.2d 787, 1937 
Tenn. LEXIS 11 (1988). 

In a suit for the unlawful killing of plaintiffs 
intestate in an automobile accident where some 
of the defendants were nonresidents of the 
state and others were residents of a different 
county from plaintiff the suit was properly 
brought in the county of plaintiffs residence 
where the nonresident defendants were served 
under the provisions of §§ 20-2-203, 20-2-205, 
20-2-206 and the defendants who were resi- 
dents of the other county were served by coun- 
terpart from the county of plaintiffs residence. 
Carter v. Schackne, 173 Tenn. 44, 114 S.W.2d 
787, 1937 Tenn. LEXIS 11 (1938). 

In suit against nonresident for injuries aris- 
ing out of automobile accident where service 
was through the secretary of state in accor- 
dance with this section, venue of suit was in 
county of residence of plaintiff and action 
against defendant in county where tort oc- 
curred would be abated. Bellar v. National 
Motor Fleets, Inc., 224 Tenn. 63, 450 S.W.2d 
312, 1970 Tenn. LEXIS 301 (1970). 

Where process is served on nonresidents un- 
der this section then defendants are treated as 
residents of the county in which plaintiff re- 
sides and this section as to venue is construed 
in pari materia with the general statutes regu- 
lating venue in civil actions. Northcott v. Hol- 
loway, 225 Tenn. 141, 464 S.W.2d 551, 1971 
Tenn. LEXIS 288 (1971). 


14. —Suit Between Nonresidents. 

In suit between nonresidents over automo- 
bile accident arising in Tennessee, proper 
venue is the county of the accident. Thomas v. 
Altsheler, 191 Tenn. 640, 235 S.W.2d 806, 1951 
Tenn. LEXIS 368 (1951). 


15. —Waiver of Right to Object. 
The privileges and immunities of citizens of 
the United States, somewhat narrowed already 
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by this section, should not be additionally re- 
stricted by a strained construction of the 
waiver, or consent, whereby motorist waives his 
right to object to the venue. Waters v. Plyborn, 
93 F. Supp. 651, 1950 U.S. Dist. LEXIS 2382 (D. 
Tenn. 1950). 

Residents of West Virginia did not waive 
right to object in federal court to venue in suit 
by residents of Texas for damages arising out of 
automobile accident in Tennessee merely be- 
cause they consented to service on secretary of 
state by riding on highways of Tennessee. Wa- 
ters v. Plyborn, 93 F. Supp. 651, 1950 U.S. Dist. 
LEXIS 2382 (D. Tenn. 1950). 


16. Limitations. 

Under the provisions of this section the non- 
resident operators of an automobile which 
struck and killed plaintiffs intestate were 
given the status of residents of the county of 
action for the purpose of service and could at all 
times have been served through the secretary 
of state so that the provisions of § 28-1-111 
with reference to the tolling of the statute of 
limitations were inapplicable. Arrowood v. 
McMinn County, 173 Tenn. 562, 121 S.W.2d 
566, 1938 Tenn. LEXIS 438, 119 A.L.R. 855 
(1938). 

Secretary of state cannot accept service on 
nonresident after expiration of one year from 
date of accident. Tabor v. Mason Dixon Lines, 
Inc., 196 Tenn. 198, 264 S.W.2d 821, 1953 Tenn. 
LEXIS 410 (1953). 

Suit filed in county of motor vehicle accident 
by nonresident plaintiffs against nonresident 
defendants over year after accident started by 
process served on secretary of state was barred 
by this section, even though plaintiffs had prior 
suit in county of wrong venue dismissed, which 
was commenced within the year since § 28-1- 
105 does not toll appointing statute. Oliver v. 
Altsheler, 198 Tenn. 155, 278 S.W.2d 675, 1955 
Tenn. LEXIS 356 (1955). 

Nonresidence of motorist involved in accident 
would not toll statute of limitations since ser- 
vice may be had on secretary of state under this 
section. Young v. Hicks, 250 F.2d 80, 1957 U.S. 
App. LEXIS 4452 (8th Cir. Mo. 1957). 

Where action for personal injuries arising out 
of automobile accident was commenced against 
nonresident in federal court in Tennessee 
within one year after the accident and sum- 
mons was returned to the effect that defendant 
was no longer in the Tennessee district but 
could be found at a designated address in 
another state but nothing further was done 
until the second term of court thereafter when 
plaintiff obtained an order for “plures sum- 
mons” and service in Tennessee more than 
twenty-two months after date of injury, plain- 
tiffs claim was barred by the one year limita- 
tion of § 28-3-104 since plaintiff could have 
obtained service under the provisions of this 
section and § 20-2-205. Hixon v. Highsmith, 
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147 F. Supp. 801, 1957 U.S. Dist. LEXIS 4282 
(D. Tenn. 1957). 

In suit against nonresident motorist where 
suit was filed and clerk issued summons prior 
to expiration of the one year period, although 
summons was improperly mailed to marshal in 
New York for personal service, suit was com- 
menced and action was brought within the 
period of the limitation although alias sum- 
mons was not served on secretary of state until 
after the expiration of the one year period. 
Proctor v. Hendrick, 174 F. Supp. 270, 1958 
U.S. Dist. LEXIS 2979 (D. Tenn. 1958). 

In action for personal injuries against non- 
resident motorist where secretary of state was 
served with copy of summons and declaration 
within the one year period provided by this 
section, such service was good even though the 
first summons and declaration addressed to 
defendant was mailed to incorrect address and 
returned without being delivered and correctly 
addressed summons and declaration was not 
received by defendant until after more than one 
year from date of the accident. Noseworthy v. 
Robinson, 203 Tenn. 683, 315 S.W.2d 259, 1958 
Tenn. LEXIS 235 (1958). 

Under this section, providing that agency of 
the secretary of state to accept substituted 
service of process shall continue for one year 
from the date of any accident, where suit was 
not filed until more than a year after the 
accident upon which it was based, the service 
on the secretary of state was not sufficient to 
bring defendants into federal court under rule 
permitting service of process according to law of 
state wherein the action is brought. Ayers v. 
Gentry, 34 F.R.D. 477, 1963 U.S. Dist. LEXIS 
10483 (D. Tenn. 1963). 

Where plaintiff filed his declaration and sum- 
mons in the state court within the period of 
limitation, but the clerk of the court, through 
oversight, did not forward it to the secretary of 
state until after the limitation period had ex- 
pired, the process and service were sufficient. 
Miller v. Baird, 239 F. Supp. 754, 1965 U.S. 
Dist. LEXIS 7101 (E.D. Tenn. 1965). 

In a suit for contribution or indemnity be- 
tween joint tort-feasors, the one year period 
provided in this section begins upon the pay- 
ment of the judgment of the injured party 
rather than the date of the accident. Dixie 
Portland Flour Mills, Inc. v. Dixie Feed & Seed 
Co., 272 F. Supp. 826, 1965 U.S. Dist. LEXIS 
5979 (W.D. Tenn. 1965), affd, 382 F.2d 830, 
1967 U.S. App. LEXIS 5142 (6th Cir. Tenn. 
1967). 

In personal injury action arising out of auto- 
mobile accident involving nonresident motorist, 
attempted service on secretary of state as agent 
of nonresident was not timely where process 
was issued more than fourteen months after 
the accident. Thomas v. Anderson, 222 Tenn. 
204, 4385 S.W.2d 109, 1968 Tenn. LEXIS 425 
(1968). 
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In order to continue the secretary’s agency 
beyond one year from the date of the accident 
process must be sued out prior to the expiration 
of that year and forwarded to him with reason- 
able dispatch. Thomas v. Anderson, 222 Tenn. 
204, 435 S.W.2d 109, 1968 Tenn. LEXIS 425 
(1968). 

The process which must be sued out within 
the period specified by this section is the one 
addressed to the secretary of state and if such 
process is not sued out before expiration of the 
time limit the agency of the secretary cannot be 
extended. Thomas v. Anderson, 222 Tenn. 204, 
435 §.W.2d 109, 1968 Tenn. LEXIS 425 (1968). 

Service under this section cannot be had 
after expiration of the statutory time even 
though plaintiff may have in good faith sued 
out an original summons in an effort to get 
service on defendant within the state but has 
failed in such efforts. Speight v. Miller, 223 
Tenn. 259, 443 S.W.2d 657, 1969 Tenn. LEXIS 
410 (1969). 

The Tennessee Nonresident Motorist Statute 
is not a limitation statute but rather a process © 
statute which both creates and limits the 
agency of the secretary of state so that his 
agency to accept service of process begins on the 
date of the accident and extends for one year in 
cases of personal injury and three years in 
cases of damage to personal property. Speight v. 
Miller, 223 Tenn. 259, 443 S.W.2d 657, 1969 
Tenn. LEXIS 410 (1969). 

When the relationship expired, it was not 
recreated, or revived by the amendment which 
was not expressly retroactive. Henderson v. 
Ford, 488 S.W.2d 720, 1972 Tenn. LEXIS 320 
(Tenn. 1972), overruled in part, Saylors v. 
Riggsbee, 544 S.W.2d 609, 1976 Tenn. LEXIS 
517 (Tenn. 1976). 

Where suit was pending when the statute 
was amended to authorize service of process on 
the secretary of state for so long as the action is 
not barred by the statute of limitations, the 
former requirement that process be served on 
the secretary of state within one year of the 
date of the accident was inapplicable. Saylors v. 
Riggsbee, 544 S.W.2d 609, 1976 Tenn. LEXIS 
517 (Tenn. 1976). 

T.C.A. § 28-1-111, tolling limitations periods 
during the absence of persons from the state, is 
generally inapplicable to nonresident motorists 
who may be served through the secretary of 
state under the provisions of T.C.A. § 20-2-203. 
Ballard v. Ardehani, 901 S.W.2d 369, 1995 
Tenn. App. LEXIS 18 (Tenn. Ct. App. 1995). 

In a personal injury action arising from an 
automobile accident, even though plaintiff was 
unaware of the fact that defendant was, or had 
become, a nonresident, where plaintiff had not 
used due diligence in attempting to locate and 
serve defendant, the plaintiff failed to satisfy 
the prerequisites necessary to toll the statute of 
limitations. Ballard v. Ardehani, 901 S.W.2d 
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369, 1995 Tenn. App. LEXIS 18 (Tenn. Ct. App. 
1995). 


17. Removal to Federal Court. 

Where plaintiff instituted action against out 
of state motorist by service on secretary of state 
under this section and §§ 20-2-205, 20-2-206 
and four months later filed his declaration, the 
declaration and not the summons was the ini- 
tial pleading within the meaning of 28 U.S.C. 
§ 1446(b) authorizing removal to federal court 
within 20 days after receipt of initial pleading 
by defendant and defendant could remove the 
case within that period even though plaintiff 
had in the meantime taken a default judgment. 
Munsey v. Testworth Laboratories, Inc., 227 
F.2d 902, 1955 U.S. App. LEXIS 3277 (6th Cir. 
Tenn. 1955). 


18. Default. 

Where nonresident failed to appear and de- 
fend after constructive and actual notice of 
pendency of suits alleging that automobile in- 
volved in accident was operated with her con- 
sent, unappealed default judgments became 


_ binding on her after expiration of thirty days 
- and judgment creditors were entitled to recov- 
ery against defendant’s insurer in action on 


judgments. Pyle v. Bituminous Casualty Corp., 
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42 Tenn. App. 145, 299 S.W.2d 665, 1956 Tenn. 
App. LEXIS 120 (Tenn. Ct. App. 1956). 


19. Transfer to Proper District in Federal 
Court. 

Where plaintiff filed his action in the wrong 
federal court district and dismissal without 
prejudice would preclude a hearing on the mer- 
its because of the time limit for service under 
this act having expired, the district court may 
transfer the cause to the proper district and 
division. Ptaszynki v. Ferrell, 277 F. Supp. 969, 
1967 U.S. Dist. LEXIS 7519 (E.D. Tenn. 1967). 


20. Conflict of Laws. 

Sufficiency of service of process, under Ten- 
nessee nonresident motorist statute, on resi- 
dent of Texas with respect to suit for damages 
arising out of automobile accident in Tennes- 
see, was determinable under Tennessee law. 
Massengill v. Campbell, 391 F.2d 233, 1968 
U.S. App. LEXIS 7918 (5th Cir. Tex. 1968). 


21. Suspension Statute. 

Where the plaintiff had used due diligence in 
trying to ascertain the location of the defen- 
dant, the plaintiff was not precluded from rely- 
ing upon the suspension statute, T.C.A. § 28-1- 
111. Lam v. Smith, 891 S.W.2d 207, 1994 Tenn. 
LEXIS 377 (Tenn. 1994). 


_ 20-2-204. Death of party after appointment of agent. 


(a) The owner, chauffeur or operator of any motor vehicle that is not licensed 
under the laws of this state or any nonresident of this state who hires or 
_ procures the use of a motor vehicle licensed under the laws of this state for 
temporary use in this state, and who makes use of the privilege extended to 
nonresidents of the state, to operate such vehicle on the highway or highways 
_ within the state, shall be deemed to have consented that the appointment of 

the secretary of state as the owner’s, chauffeur’s, operator’s or nonresident’s 
agent for the purposes set forth in § 20-2-203 shall be irrevocable and binding 
upon such owner’s, chauffeur’s, operator’s or nonresident’s executor or admin- 
istrator. 

(b) Where the person has died prior to the commencement of an action 
brought pursuant to § 20-2-203, this section and §§ 20-2-205 — 20-2-207, 
service of process shall be made on the executor, executrix, administrator or 
administratrix of the decedent in the same manner as is provided for action 
commenced while the person is living. 

(c) Where an action has been duly commenced under § 20-2-203, this 
Section and §§ 20-2-205 — 20-2-207 by service upon a defendant who dies 
thereafter, the court shall allow the action to be continued against the person’s 

_ executor or administrator upon motion with such notice as the court deems 
_ proper. 


| History. Law Reviews. 
C. Supp. 1950, § 8675.1; T.C.A. (orig. ed.), A Survey of Civil Procedure in Tennessee — 
1977, Il. Selecting a Proper Forum, (John L. 


— § 20-225. 
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Sobieski, Jr.), 46 Tenn. L. Rev. 273. 


20-2-205. Service on secretary of state. 


(a) Service of process under § 20-2-203 shall be made by lodging, by the 
plaintiff or the plaintiffs attorney, the original summons and a copy certified 
by the clerk of the court in which action is brought, with a fee of twenty dollars 
($20.00), with the secretary of state, who shall promptly send, postage prepaid, 
the certified copy by registered or certified return receipt mail to the defendant, 
along with a written notice that service was so made. 

(b) In case it appears, either before or after the lodging of process, as 
provided in subsection (a), that the nonresident is dead, then either original or 
alias process may issue, directed to the personal representative of the 
nonresident deceased and shall be sent, as provided in subsection (a), to the 
probate court of the county and state of the residence of the deceased at the 
time of the deceased’s death. No appearance need be made nor shall judgment 
be taken against the personal representative until the lapse of sixty (60) days 
from the date of mailing the process to such probate court. The procedure for 
mailing such process and proof of service of process shall be as provided in this 
section and in § 20-2-206 for the service upon living persons. 

(c) The fee of twenty dollars ($20.00) so paid by the plaintiff, when fact of 
payment is endorsed on the original process by the secretary of state, shall be 
taxed as plaintiffs cost, to abide the judgment. 

(d) In case delivery of process so made by registered or certified mail is 
refused by the addressee of the process, such refusal to be evidenced by 
appropriate notation of such fact by the postal authorities, the refusal shall be 
deemed the equivalent of delivery and adequately constitutes service. 

(e) Acceptance of the registered or certified mail by any member of the 
addressee’s family, over sixteen (16) years of age and residing in the same 
dwelling with the addressee, shall constitute a sufficient delivery of the mail to 
the addressee. 


History. Process, Tenn. R. Civ. P. 4. 
Code 1982, §§ 8672, 8675; Acts 1949, ch. 47, 
§ 3:C. Supp. 1950, § 8672; Acts 1955, ch. 265, Rule Reference. 
§ 2: 1971, ch. 332, § 1; 1980, ch. 656, §§ 1, 2: This section is referred to in the Advisory 
T.C.A. (orig. ed.), § 20-226; Acts 1998, ch. 890, Commission Comments under Rule 12 of the 


Susie Tennessee Rules of Civil Procedure. 
Compiler’s Notes. Textbooks. 
Tenn. R. Civ. P. 4.04, wherein a copy of Tennessee Jurisprudence, 4 Tenn. Juris., Au- 


complaint must be forwarded, seems to supple- tomobiles and Other Vehicles, § 36. 


ment this section. . 
Law Reviews. 


Cross-References. Expanded Bases of Jurisdiction — An Exami- 
Certified mail in lieu of registered mail, § 1- nation of Tennessee’s New “Long-Arm” Statute 
3-111. (Harry G. Nichols, Jr.), 18 Vand. L. Rev. 1484. 
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4. Duty to Furnish Defendant’s Address. 


1. Contents of Summons. 

Summons on secretary of state under § 20- 
2-203 need not set out briefly the facts autho- 
rizing service on nonresident motorist for 
wrongful death. Gogan v. Jones, 197 Tenn. 436, 
273 S.W.2d 700, 1954 Tenn. LEXIS 505 (1954). 


2. Sufficient Service. 

Service of process, under this section, on 
defendant, a resident of Texas, with respect to 
suit for damages arising out of automobile 
accident in Tennessee, was adequate where 
registered letter sent by Tennessee secretary of 
state to defendant was picked up at post office 
by defendant’s fourteen-year-old son and defen- 
dant received actual notice from son of pen- 
dency of Tennessee proceedings. Massengill v. 
Campbell, 391 F.2d 233, 1968 U.S. App. LEXIS 
7918 (5th Cir. Tex. 1968). 

The only “service of process” necessary is that 
on the secretary of state and notice to the 
defendant although vital, is a separate matter. 
Vance v. Blegan, 225 Tenn. 282, 466 S.W.2d 223, 
1971 Tenn. LEXIS 301 (1971). 

This section only requires that the summons 
be “lodged with” and not in a technical sense 
“addressed to” the secretary of state. Vance v. 
Blegan, 225 Tenn. 282, 466 S.W.2d 223, 1971 
Tenn. LEXIS 301 (1971). 


3. Insufficient Service. 

Under provision that agency of the secretary 
of state to accept substituted service of process 
shall continue for one year from the date of any 
accident, where suit was not filed until more 
than a year after the accident upon which it 
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was based, the service on the secretary of state 
was not sufficient to bring defendants into 
federal court under rule permitting service of 
process according to law of state wherein the 
action is brought. Ayers v. Gentry, 34 F.R.D. 
477, 1963 U.S. Dist. LEXIS 10483 (D. Tenn. 
1963). 


4. Duty to Furnish Defendant’s Address. 

The plaintiff has a duty to furnish secretary 
of state with defendant’s address with due 
diligence and the policy set out in § 28-105 
(repealed), which requires suit to be reinsti- 
tuted within one year after summons is re- 
turned unexecuted so that address should be 
furnished within one year of last unsuccessful 
effort to give notice. Vance v. Blegan, 225 Tenn. 
282, 466 S.W.2d 223, 1971 Tenn. LEXIS 301 
(1971). 

Where plaintiff furnished secretary of state 
with defendant’s correct address within one 
year of the last successful attempt to give 
notice, fourth “alias summons” within such 
period served as satisfactory exercise of plain- 
tiffs duty to provide with due diligence a cor- 
rect address. Vance v. Blegan, 225 Tenn. 282, 
466 S.W.2d 223, 1971 Tenn. LEXIS 301 (1971). 

Even though “alias” and “pluries” summons 
are without effect since the first summons is 
accepted as service, in absence of other statu- 
tory procedure such practice serves the purpose 
of providing the secretary of state with infor- 
mation and indicates plaintiffs diligence or 
lack of it where the first effort to provide 
defendant’s address is unsuccessful. Vance v. 
Blegan, 225 Tenn. 282, 466 S.W.2d 223, 1971 
Tenn. LEXIS 301 (1971). 


_ 20-2-206. Evidence of service through secretary of state. 


The original process, endorsed as provided in this section, an affidavit of the 
secretary of state setting forth the secretary of state’s compliance with the 
requirements of § 20-2-205, and the return receipt signed by, or duly in behalf 
of, the defendant, shall be attached together and sent to and filed by the clerk. 
' There shall be endorsed on the original process by the secretary of state over 
the secretary of state’s signature the date of the secretary of state’s mailing the 
certified copy to the defendant and the date on which the secretary of state 
‘received the return receipt of the defendant. Thereupon service on the 
defendant shall be consummate. An act of a deputy or regular assistant of the 
secretary of state in the secretary of state’s behalf shall be deemed the 
equivalent of the act of the secretary of state. 


Cross-References. 
Certified mail in lieu of registered mail, § 1- 
3-111. 


History. | 
Code 1932, § 8673; T.C.A. (orig. ed.), § 20- 
227. 


20-2-207 


Rule Reference. 

This section is referred to in the Advisory 
Commission Comments under Tenn. R. Civ. P. 
4, 


Textbooks. 
Tennessee Jurisprudence, 4 Tenn. Juris., Au- 
tomobiles and Other Vehicles, § 36. 
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Law Reviews. 

Civil Procedure — Carr v. Borchers: Tennes- 
see’s Nonresident Motorist Statute Revisited, 
22 Mem. St. U.L. Rev. 357 (1992). 


NOTES TO DECISIONS 


1. Return Receipt. 

In diversity action resulting from motor ve- 
hicle accident, federal district court did not 
acquire personal jurisdiction over defendant 
where defendant was not properly served by 
registered mail by secretary of state, as return 
receipt was signed by no one, and letter re- 


turned by postal authorities stamped “Moved 
— Left No Forwarding Address.” Yox v. Durgan, 
298 F. Supp. 1365, 1969 U.S. Dist. LEXIS 9057 
(E.D. Tenn. 1969); U.S. Metal Prods. Co. v. 
United States, 302 F. Supp. 1263, 1969 U.S. 
Dist. LEXIS 10613 (E.D.N.Y. 1969). 


20-2-207. Continuances after service by agent. 


The court of action shall grant such continuance or continuances as may be 
necessary or proper to afford the defendant so served reasonable opportunity 


to make defense. 


History. 
Code 1932, § 8674; T.C.A. (orig. ed.), § 20- 
228. 


20-2-208. Actions against steamboat owners. 


(a) All persons, resident and nonresident of this state, running and operat- 
ing steamboats in any of the rivers in or bordering on this state as common 
carriers, may be sued in law or equity in any county where the boat or boats of 
such person lands, for any cause of action or suit growing out of or connected 
with the business carried on or done by or in connection with the running and 
use of the boat or boats. 

(b) Service of process on any captain or clerk of any boat of such person, 
whether it is the particular boat complained of or immediately connected with 
the transaction out of which the cause of suit or action originates or not, shall 


be sufficient to bring such person into court. 


History. 

Acts 1881, ch. 66, § 1; Shan., §§ 4547, 4548; 
mod. Code 1932, §§ 8680, 8681; T.C.A. (orig. 
ed.), § 20-229. 


Law Reviews. 
Constitutional Law — Service of Process 


Upon Unincorporated Nonresident Defendant, 
22 Tenn. L. Rev. 1057. 

The Future of General Jurisdiction in Ten- 
nessee, 27 U. Mem. L. Rev. 559 (1997). 


NOTES TO DECISIONS 


1. Jurisdiction. 

Where deckhand allegedly suffered personal 
injuries on vessel of Minnesota towing corpora- 
tion operating to Mississippi River and under 
the facts as alleged, it could not be said that the 
injuries occurred in any particular jurisdiction 


and corporation’s vessels did not regularly stop 
at Tennessee ports and service in Tennessee 
under this section was questionable, corpora- 
tion was not entitled to have suit in Minnesota 
dismissed under doctrine of forum non conve- 
niens on ground that plaintiffs hospital records 
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were in Tennessee, since doctrine presupposes Upper Miss. Towing Corp., 252 Minn. 165, 89 
that two forums are open to plaintiff. Hill vy. N.W.2d 654, 1958 Minn. LEXIS 598 (1958). 


20-2-209. Operation of watercraft in state as appointment of agent for 
process. 


(a) The operation, navigation or maintenance by a nonresident or nonresi- 
dents of a boat, ship, barge or other watercraft in this state, either in person or 
through others, and the acceptance thereby by the nonresident or nonresidents 
of the protection of the laws of this state for the watercraft, or the operation, 
navigation or maintenance by a nonresident or nonresidents of a boat, ship, 
barge or other watercraft in this state, either in person or through others, is 
deemed thereby to constitute an appointment by each such nonresident of the 
secretary of state, or some other person in the secretary of state’s office during 
the secretary of state’s absence whom the secretary of state may designate, to 
be the true and lawful agent of each such nonresident for service of process, 
upon whom may be served all lawful process in any suit, action or proceeding 
against the nonresident or nonresidents growing out of any accident or injury 
in which the nonresident or nonresidents may be involved while, either in 
person or through others, operating, navigating or maintaining a boat, ship, 
barge or other watercraft in this state; and the acceptance or the operating, 
navigating or maintaining in this state of the watercraft shall be a signification 
of each nonresident’s agreement that any such process against each nonresi- 
dent that is so served shall be of the same legal force and effect as if served on 
each nonresident personally. 

(b) The agency of the secretary of state to accept service of process shall 
continue for a period of one (1) year from the date of any accident or injury and 
shall not be revoked by death of the nonresident within the period of one (1) 
year. 


History. Law Reviews. 
Acts 1961, ch. 246, § 1; T.C.A., § 20-230. Procedure and Evidence — 1961 Tennessee 
Survey (Edmund M. Morgan), 14 Vand. L. Rev. 


Compiler’s Notes. 

Tenn. R. Civ. P. 4.04 wherein a copy of com- 
plaint must be forwarded, seems to supplement 
this section. 


1G is & 
The Future of General Jurisdiction in Ten- 
nessee, 27 U. Mem. L. Rev. 559 (1997). 


Cross-References. 
Process, Tenn. R. Civil P. 4. 


20-2-210. Death of party after appointment of agent. 


(a) The nonresident who, under § 20-2-209, is deemed to have appointed 
the secretary of state as the nonresident’s agent for process, shall further be 
deemed to have consented that the appointment of the secretary of state as the 
nonresident’s agent for the purposes set forth in § 20-2-209 shall be irrevo- 
cable and binding upon the nonresident’s executor or administrator. 

(b) Where such person has died prior to the commencement of an action 
brought pursuant to § 20-2-209, this section and §§ 20-2-211 — 20-2-213, 
service of process shall be made on the executor or administrator of the 
decedent in the same manner as provided for an action commenced while the 
person is living. 
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(c) Where an action has been duly commenced under § 20-2-209, this 
section and §§ 20-2-211 — 20-2-213 by service upon a defendant who dies 
thereafter, the court shall allow the action to be continued against the 
defendant’s executor or administrator upon motion, with such notice as the 
court deems proper. 


History. 
Acts 1961, ch. 246, § 2; T.C.A., § 20-231. 


Law Reviews. 
Conflict of Laws — 1961 Tennessee Survey 
(Elliott E. Cheatham), 14 Vand. L. Rev. 1162. 


20-2-211. Manner of service on secretary of state. 


The manner of service of process under §§ 20-2-209, 20-2-210, this section 
and §§ 20-2-212 and 20-2-213 shall be the same as is provided by § 20-2-205, 
and the manner of evidencing such service through the secretary of state shall 
be the same as provided in § 20-2-206. 


History. Commission Comments under Tenn. R. Civ. P. 4 
Acts 1961, ch. 246, § 3; T.C.A., 20-232. and 4B. 


Rule Reference. 
This section is referred to in the Advisory 


20-2-212. Continuances. 


The court of action shall grant such continuance or continuances as may be 
necessary or proper to afford the defendant so served reasonable opportunity 
to make defense. | 


History. 
Acts 1961, ch. 246, § 4; T.C.A., § 20-233. 


20-2-213. Other methods of service unaffected. 


Nothing in §§ 20-2-209 — 20-2-212 and this section shall be construed as 
affecting other methods of process against nonresidents as provided by existing 
laws. 


History. 
Acts 1961, ch. 246, § 5; T.C.A., § 20-234. 


20-2-214. Jurisdiction of persons unavailable to personal service in 
state — Classes of actions to which applicable. 


(a) Persons who are nonresidents of this state and residents of this state 
who are outside the state and cannot be personally served with process within 
this state are subject to the jurisdiction of the courts of this state as to any 
action or claim for relief arising from: ! 

(1) The transaction of any business within this state; 

(2) Any tortious act or omission within this state; 

(3) The ownership or possession of any interest in property located within 
this state; 
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(4) Entering into any contract of insurance, indemnity or guaranty 
covering any person, property or risk located within this state at the time of 
contracting; 

(5) Entering into a contract for services to be rendered or for materials to 
be furnished in this state; 

(6) Any basis not inconsistent with the constitution of this state or of the 
United States; 

(7) Any action of divorce, annulment or separate maintenance where the 
parties lived in the marital relationship within this state, notwithstanding 
one party’s subsequent departure from this state, as to all obligations arising 
for alimony, custody, child support or marital dissolution agreement, if the 
other party to the marital relationship continues to reside in this state. 

(b) As used in this section, “person” includes corporations and all other 
entities that would be subject to service of process if present in this state. 
(c) Any such person shall be deemed to have submitted to the jurisdiction of 


this state who acts in the manner described in subsection (a) through an agent 


or personal representative. 


History. 

Acts 1965, ch. 67, § 1; 1972, ch. 689, § 1; 
meyo, Chills da 9 1) 1978, eh 716) $1; T:C-A., 
§ 20-235; Acts 1987, ch. 390, § 1. 


Compiler’s Notes. 

Tenn. R. Civ. P. 4.04 wherein a copy of com- 
plaint must be forwarded, seems to supplement 
this section. 


Cross-References. 

Foreign corporations subject to actions, § 20- 
2-201. 

Process, Tenn. R. Civ. P. 4. 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
13. 

Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 1-8-4.1. 

Tennessee Jurisprudence, 3 Tenn. Juris., Ap- 
pearances, § 7; 6 Tenn. Juris., Constitutional 
Law, § 83; 7 Tenn. Juris., Corporations, § 118; 
17 Tenn. Juris., Jurisdiction, §§ 2, 5, 13; 17 
Tenn. Juris., Justices of Peace and General 
Sessions Courts, § 13; 21 Tenn. Juris., Process, 
§§ 6-9. 


Law Reviews. 

A Tale of Two Jurisdictions, 68 Vand. L. Rev. 
501 (2015). 

Aligning Law and Forum: The Home Court 
Advantage, 81 Tenn. L. Rev. 1 (2013). 

Constitutional Law — Personal Jurisdiction 
—AState’s Ability to Exercise Jurisdiction over 


a Foreign Manufacturer, 81 Tenn. L. Rev. 339 
(2014). 

Civil Procedure — Long Arm Statute — Dav- 
enport v. State Farm Mut. Auto. Ins. Co.: Has 
Tennessee Fully Embraced the “Minimum Con- 
tacts” Test?, 19 Mem. St. U.L. Rev. 117 (1989). 

Civil Procedure — The Conspiracy Theory of 
Personal Jurisdiction — Imputation of Juris- 
dictional Contacts to Co-Conspirators, 69 Tenn. 
L. Rev. 221 (2001). 

Federal Civil Procedure — Personal Jurisdic- 
tion — General Jurisdiction Over Foreign Cor- 
porations Based Upon Domestic Subsidiary Ac- 
tivity Within The Forum State, 82 Tenn. L. Rev. 
461 (2015). 

Rethinking Conspiracy Jurisdiction in Light 
of Stream of Commerce and Effects-Based Ju- 
risdictional Principles, 71 Vand. L. Rev. 1333 
(May 2018). 

Service of Process Upon Foreign Defendants 
Under the Hague Convention (Michael L. Sil- 
hol) 28 No. 5 Tenn. B.J. 22 (1992). 

The Future of General Jurisdiction in Ten- 
nessee, 27 U. Mem. L. Rev. 559 (1997). 

The Long-Arm Wrestle: Personal Jurisdic- 
tion in Tennessee (Steven E. Winn), 56 Tenn. L. 
Rev. 557 (1989). 

Torts — Volz v. Ledes: The Tennessee Su- 
preme Court Abolishes Joint and Several Li- 
ability in Medical Malpractice Cases Involving 
Multiple Tortfeasors Whose Separate Acts 
Cause Indivisible Injury, 26 U. Mem. L. Rev. 
1555 (1996). 


NOTES TO DECISIONS 


Analysis 
1. Constitutionality. 


2. Construction with Other Statutes. 
3. Scope of Act. 
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4. Fair Warning of Possible Subjection to Ju- 
risdiction. 

5. Transacting Business in Tennessee. 

6. —Minimum Contacts Sufficient. 

7. —Contacts Insufficient. 

8. Collateral Defendants. 

9. Tortious Act. 

10. Tolling of Limitations — Out-of-State De- 
cision. 

11. Nonresident Motorists. 

12. Service of Process. 

13. Contracts. 

14. Continuing Proceedings. 

15. Paternity Actions. 

16. In Personam Jurisdiction. 

17. —Factors. 

18. Internet. 

19. Conspiracy Theory of Personal Jurisdic- 
tion. 

20. Particular Cases. 


1. Constitutionality. 

This section is constitutional. Darby v. Supe- 
rior Supply Co., 224 Tenn. 540, 458 S.W.2d 423, 
1970 Tenn. LEXIS 355 (1970). 

Where a foreign corporation negotiated a 
demise charter agreement for a vessel owned 
by a Tennessee corporation, but never physi- 
cally present in Tennessee, the contract being 
negotiated solely by telephone calls and corre- 
spondence and no representative of the foreign 
corporation ever entered Tennessee, it was held 
that, in a suit by the Tennessee corporation 
under the charter agreement, service of process 
on the foreign corporation pursuant to this 
section met the procedural due process of law 
requirements of the U. S. Const. amend. 14 
under the established criteria that the foreign 
corporation: (1) Purposefully availed itself of 
the privilege of acting in Tennessee, or causing 
a consequence in Tennessee; (2) The cause of 
action arose from the foreign corporation’s ac- 
tivities in Tennessee; and (3) the acts of, or 
consequences caused by, the foreign corporation 
had a sufficiently substantial connection with 
Tennessee to make the exercise of jurisdiction 
over it, under the Tennessee “long arm” statute, 
reasonable. American Marine & Machinery Co. 
v. Consumers’ Gas Co., 379 F. Supp. 82, 1973 
U.S. Dist. LEXIS 11851 (M.D. Tenn. 1973), 
affd, 495 F.2d 1373 (6th Cir. 1974); Inter-City 
Prods. Corp v. Willey, 149 F.R.D. 563, 1993 U.S. 
Dist. LEXIS 14851 (M.D. Tenn. 1993); South- 
land Express v. Scrap Metal Buyers, 895 
S.W.2d 335, 1994 Tenn. App. LEXIS 509 (Tenn. 
Ct. App. 1994). 

Where promissory notes bore the notation 
“Nashville, Tenn.” in their headings and specifi- 
cally stated on their face that they were pay- 
able in Nashville, but were executed and guar- 
anteed outside Tennessee, service of process on 
the nonresident makers and guarantors under 
the “long arm statute” in a suit by a holder in 
due course did not offend traditional notions of 
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fair play and substantial justice and was not a 
denial of procedural due process of law under 
U.S. Const., amend. 14, § 1. Third Nat'l Bank 
v. Hardi--Gardens Supply of Ill., Inc., 380 F. 
Supp. 930, 1974 U.S. Dist. LEXIS 7626 (M.D. 
Tenn. 1974). 

Under federal constitutional requirements, 
jurisdiction over a foreign corporation may be 
sustained only if the corporation has certain 
minimum contacts with the forum such that 
the maintenance of the suit does not offend 
traditional notions of fair play and substantial 
justice, and there is no invariable rule for 
determining whether sufficient minimum con- 
tacts exist. Ladd v. KLM Royal Dutch Airlines, 
456 F. Supp. 422, 1978 U.S. Dist. LEXIS 15743 
(S.D.N.Y. 1978). 

A court’s exercise of personal jurisdiction 
over a nonresident complies with this section 
and with due process where the nonresident 
has purposefully availed himself of the privi- 
lege of acting or causing a consequence in 
Tennessee where under ordinary circumstances 
the cause of action arose from the defendant’s 
activities in the state and where the action or 
the consequences caused by the defendant have 
a substantial enough connection with Tennes- 
see to make its exercise of jurisdiction reason- 
able. Carborundum Co., Pollution Control Div. 
v. Bay Fabricators, Inc., 461 F. Supp. 437, 1978 
U.S. Dist. LEXIS 14735 (E.D. Tenn. 1978). 

Federal court avoided construing the consti- 
tutional limits of “long arm” jurisdiction by 
transferring an action pursuant to 28 U.S.C. 
§ 1404(a). Blue Diamond Coal Co. v. Michigan 
Sugar Co., 463 F. Supp. 14, 1978 U.S. Dist. 
LEXIS 19158 (E.D. Tenn. 1978). 

This section confers jurisdiction to the full 
extent allowable under the due process clause 
of U.S. Const. amend. 14. Hi Fi Corner, Inc. v. 
Inflight Cinema International, Inc., 505 F. 
Supp. 12, 1980 U.S. Dist. LEXIS 15874 (M.D. 
Tenn. 1980); Shelby Mut. Ins. Co. v. Moore, 645 
S.W.2d 242, 1981 Tenn. App. LEXIS 603 (Tenn. 
Ct. App. 1981). 

The Tennessee long-arm statute extends the 
jurisdiction of Tennessee courts to the full ex- 
tent of due process. United States Fidelity & 
Guaranty Co. v. Mayberry, 789 F. Supp. 901, 
1992 U.S. Dist. LEXIS 5648 (E.D. Tenn. 1992); 
Inter-City Prods. Corp v. Willey, 149 F.R.D. 563, 
1993 U.S. Dist. LEXIS 14851 (M.D. Tenn. 
1993). 

When a state’s long arm statute authorizes 
the assertion of personal jurisdiction to the 
limits of federal due process, as does T.C.A. 
§ 20-2-214, the issue becomes simply whether 
the trial court’s exercise of personal jurisdiction 
over the defendant meets due process require- 
ments. Manufacturers Consolidation Serv., Inc. 
v. Rodell, 42 S.W.3d 846, 2000 Tenn. App. 
LEXIS 148 (Tenn. Ct. App. 2000). 

T.C.A. § 20-2-214(a)(6) has been interpreted 
to extend to the limits of personal jurisdiction 
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imposed by the due process clause of the United 
States constitution. Bridgeport Music vy. 
Agarita Music, 182 F. Supp. 2d 653, 2002 U.S. 
Dist. LEXIS 1775 (M.D. Tenn. 2002). 


2. Construction with Other Statutes. 

Subdivision (a)(6) does not repeal by implica- 
tion § 20-2-201. Gillis v. Clark Equipment Co., 
579 S.W.2d 869, 1978 Tenn. App. LEXIS 343 
(Tenn. Ct. App. 1978), overruled, Davenport v. 
State Farm Mut. Auto. Ins. Co., 756 S.W.2d 
678, 1988 Tenn. LEXIS 160 (Tenn. 1988); P & E 
Electric, Inc. v. Utility Supply of America, Inc., 
655 F. Supp. 89, 1986 U.S. Dist. LEXIS 20610 
(M.D. Tenn. 1986). 

The clear language of the statute, its legisla- 
tive history, and the provisions of § 20-2-219 
convince the court that subdivision (a)(6) ex- 
pands the jurisdiction of Tennessee courts un- 
der this section to the full constitutionally per- 
missible limits. W. G. Bush & Co. v. Sioux City 
& New Orleans Barge Lines, Inc., 474 F. Supp. 
537, 1977 U.S. Dist. LEXIS 14349 (M.D. Tenn. 
1977). 

A comparison of Tenn. Code Ann. § 20-2-201 
with Tenn.Code Ann. § 20-2-214 reveals that 
subdivisions (a)(1)-(5) of this section have the 
same application to the activities of foreign 
corporations in Tennessee as does § 20-2-201. 
Davenport v. State Farm Mut. Auto. Ins. Co., 
756 S.W.2d 678, 1988 Tenn. LEXIS 160 (Tenn. 
1988), rehearing denied, — S.W.2d —, 1989 
Tenn. LEXIS 116 (Tenn. Feb. 27, 1989). 

Subdivision (a)(6) expanded the jurisdiction 
of Tennessee courts to the full extent permitted 
by due process. Davenport v. State Farm Mut. 
Auto. Ins. Co., 756 S.W.2d 678, 1988 Tenn. 
LEXIS 160 (Tenn. 1988), rehearing denied, — 
S.W.2d —, 1989 Tenn. LEXIS 116 (Tenn. Feb. 
27, 1989). 

The addition of subdivision (a)(6) resulted in 
an irreconcilable conflict with the phrase “but 
not otherwise” which limited the jurisdiction 
conferred by § 20-2-201. Davenport v. State 
Farm Mut. Auto. Ins. Co., 756 S.W.2d 678, 1988 
Tenn. LEXIS 160 (Tenn. 1988), rehearing de- 
nied, — S.W.2d —, 1989 Tenn. LEXIS 116 
(Tenn. Feb. 27, 1989). 

In certain circumstances, this section has 
repealed by implication § 20-2-201. Davenport 
v. State Farm Mut. Auto. Ins. Co., 756 S.W.2d 
678, 1988 Tenn. LEXIS 160 (Tenn. 1988), re- 
hearing denied, — S.W.2d —, 1989 Tenn. 
LEXIS 116 (Tenn. Feb. 27, 1989). 


3. Scope of Act. 

For causes of action arising out of a nonresi- 
dent’s business activities in the state the legis- 
lature intended by this act to extend the juris- 
diction of Tennessee courts over a nonresident 
to the full extent permitted by the fourteenth 
amendment of the United States constitution. 
Southern Machine Co. v. Mohasco Industries, 
Inc., 401 F.2d 374, 1968 U.S. App. LEXIS 5493 
(6th Cir. Tenn. 1968), superseded by statute as 
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stated in, UPS v. Buck Fever Racing, — S.W.2d 
—, 1996 Tenn. App. LEXIS 848 (Tenn. Ct. App. 
Dec. 24, 1996), superseded by statute as stated 
in, Tomlin v. Collegiate Techs., Inc., — S.W.3d 
—, 1999 Tenn. App. LEXIS 781 (Tenn. Ct. App. 
Nov. 30, 1999), superseded by statute as stated 
in, Progeny Mktg. v. Farmers & Merchs. Bank, 
— §$.W.3d —, 2005 Tenn. App. LEXIS 208 
(Tenn. Ct. App. Apr. 7, 2005). 

An initial carrier who delivered fish products 
from Michigan to Chicago, and a connecting 
carrier who delivered the fish from Chicago to 
Tennessee, stood in the relationship of principal 
and agent and by virtue of the agency relation- 
ship the initial carrier has sufficient “minimum 
contacts” with Tennessee to subject it to in 
personam jurisdiction pursuant to this section. 
Kroger Co. v. Dornbos, 408 F.2d 813, 1969 U.S. 
App. LEXIS 13119 (6th Cir. Tenn. 1969). 

This section was intended by the legislature 
to give to Tennessee citizens the benefit of the 
full jurisdiction allowable consistent with the 
due process clause. Kroger Co. v. Dornbos, 408 
F.2d 813, 1969 U.S. App. LEXIS 13119 (6th Cir. 
Tenn. 1969); Darby v. Superior Supply Co., 224 
Tenn. 540, 458 S.W.2d 423, 1970 Tenn. LEXIS 
355 (1970); Blue Diamond Coal Co. v. Michigan 
Sugar Co., 463 F. Supp. 14, 1978 U.S. Dist. 
LEXIS 19158 (E.D. Tenn. 1978). 

The issue of whether plaintiff could have 
sued defendant under the “Long Arm” statute 
was not reached in an action which decided 
that the issue of proximate cause was a ques- 
tion of law for the court to decide. Lawson v. 
U-Haul Co., 462 F.2d 1337, 1972 U.S. App. 
LEXIS 8661 (6th Cir. Tenn. 1972). 

A contract between father and son for college 
expenses does not come within the provisions of 
subdivision (a)(5). Huskey v. Huskey, 366 F. 
Supp. 186, 1972 U.S. Dist. LEXIS 11996 (E.D. 
Tenn. 1972). 

This section concerning jurisdiction of the 
courts of the state over nonresidents or over 
residents who are outside the state does not 
apply to a question of venue as between coun- 
ties under § 20-4-101. Mid-South Milling Co. v. 
Loret Farms, Inc., 521 S.W.2d 586, 1975 Tenn. 
LEXIS 693 (Tenn. 1975). 

The Tennessee long arm statute, as amended, 
does not require that the cause of action arise 
out of activity in the state of Tennessee. Gullett 
v. Qantas Airways, Ltd., 417 F. Supp. 490, 1975 
U.S. Dist. LEXIS 12292 (M.D. Tenn. 1975). 

The clear language of this statute, its legis- 
lative history, and § 20-2-219 indicate that 
subsection (a)(6) did not impose a restriction on 
the jurisdiction of the courts but rather ex- 
panded the jurisdiction to the full constitution- 
ally permissible limits. Gullett v. Qantas Air- 
ways, Ltd., 417 F. Supp. 490, 1975 U.S. Dist. 
LEXIS 12292 (M.D. Tenn. 1975). 

Even assuming arguendo the fact that the 
lawsuit did not arise out of defendant’s activi- 
ties within the state, that fact alone would not 
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serve as a constitutional bar to the court’s 
exercise of jurisdiction over defendant foreign 
corporation since a foreign corporation may be 
held subject to suit on a cause of action entirely 
unrelated to its activities within the state 
through the use of a long arm statute. Gullett v. 
Qantas Airways, Ltd., 417 F. Supp. 490, 1975 
U.S. Dist. LEXIS 12292 (M.D. Tenn. 1975). 

There are three criteria for determining the 
present outer limits of jurisdiction based on a 
single act: the defendant must purposefully 
avail himself of the privilege of acting in the 
forum state or cause a consequence in that 
state, the cause of action must arise from the 
defendant’s activities there, and the acts of the 
defendant or consequences caused by the defen- 
dant must have a substantial connection with 
the forum state to make the exercise of juris- 
diction reasonable. Frye v. Crowell, 563 S.W.2d 
788, 1978 Tenn. LEXIS 534 (Tenn. 1978). 

This section does not grant jurisdiction in 
Tennessee over a Florida judge or a father 
domiciled in Georgia because of custody actions 
concerning the father and the child before the 
judge in Florida. Frye v. Crowell, 563 S.W.2d 
788, 1978 Tenn. LEXIS 534 (Tenn. 1978). 

It was the intention of the state legislature in 
enacting this section to comprehend the full 
jurisdiction allowable under U.S. Const. 
amend. 14. Pickens v. Hess, 573 F.2d 380, 1978 
U.S. App. LEXIS 11758 (6th Cir. Tenn. 1978). 

The personal jurisdiction of the Tennessee 
federal district court is governed by Tennessee 
law. Carborundum Co., Pollution Control Div. v. 
Bay Fabricators, Inc., 461 F. Supp. 437, 1978 
U.S. Dist. LEXIS 14735 (E.D. Tenn. 1978). 

In personam jurisdiction over nonresidents 
can be acquired only under this section. Conti- 
nental Leasing Corp. v. Economy Leasing Co., 
564 S.W.2d 956, 1977 Tenn. App. LEXIS 272 
(Tenn. Ct. App. 1977). 

The statute affords specific jurisdiction to 
adjudicate and is limited to the matters arising 
out of or substantially related to the circum- 
stances established by the statute upon which 
the jurisdictional claim is based. Gillis v. Clark 
Equipment Co., 579 S.W.2d 869, 1978 Tenn. 
App. LEXIS 343 (Tenn. Ct. App. 1978), over- 
ruled, Davenport v. State Farm Mut. Auto. Ins. 
Co., 756 S.W.2d 678, 1988 Tenn. LEXIS 160 
(Tenn. 1988). 

With the addition of subdivision (a)(6) of this 
section, the Tennessee legislature expanded the 
jurisdiction of the courts in Tennessee to “any 
action or claim for relief arising from ... any 
basis not inconsistent with the constitution of 
this state or of the United States.” There is no 
mention of any “within the state” limitation in 
subdivision (a)(6) of this section, and it is only 
logical to assume that it was the intent of the 
legislature not to include such a restriction in 
that subsection. W. G. Bush & Co. v. Sioux City 
& New Orleans Barge Lines, Inc., 474 F. Supp. 
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537, 1977 U.S. Dist. LEXIS 14349 (M.D. Tenn. 
1977). 

It is apparent from the explicit language of 
subdivision (a)(7) and from reference to § 20-2- 
219 which states that the long-arm statute is 
remedial in nature and is to be liberally con- 
strued, that the scope of the statute fully ex- 
tends to the bounds imposed by the due process 
clause of the U.S. Const. amend. 14. McCombs 
v. Cerco Rentals, 622 S.W.2d 822, 1981 Tenn. 
App. LEXIS 480 (Tenn. Ct. App. 1981). 

Plaintiff mother, resident in Tennessee, who 
sought to modify New Mexico judgment grant- 
ing child support could not use the Long Arm 
Statutes to obtain service on and bring defen- 
dant father within the jurisdiction of the Ten- 
nessee courts where father had had absolutely 
no contact with the state of Tennessee. Paulk v. 
Paulk, 656 S.W.2d 34, 1983 Tenn. App. LEXIS 
696 (Tenn. Ct. App. 1983). 

The Tennessee long arm statute confers ju- 
risdiction to the full extent allowable under the 
due process clause. Milan Express, Inc. v. Mis- 
sie, Inc., 575 F. Supp. 931, 1983 U.S. Dist. 
LEXIS 11902 (W.D. Tenn. 1983). 

In determining the outer limits of personal 
jurisdiction based on a single act, the defendant 
must purposefully avail himself of the privilege 
of acting in the forum state or causing a conse- 
quence in the forum state, the cause of action 
must arise from the defendant’s activities 
there, and the acts of the defendant or conse- 
quences caused by the defendant must have a 
substantial enough connection with the forum 
to make the exercise of jurisdiction reasonable. 
Milan Express, Inc. v. Missie, Inc., 575 F. Supp. 
931, 1983 U.S. Dist. LEXIS 11902 (W.D. Tenn. 
1983). 

In determining whether the defendant has 
sufficient minimum contacts with the forum 
state to justify the exercise of personal jurisdic- 
tion, courts may also consider the quality and 
quantity of the defendant’s contacts with the 
forum, the interest of the forum state, the 
convenience of the parties and the foreseeabil- 
ity that the nonresident defendant might have 
to defend in the forum state. Milan Express, 
Inc. v. Missie, Inc., 575 F. Supp. 931, 1983 U.S. 
Dist. LEXIS 11902 (W.D. Tenn. 1983). 

Jurisdiction under the Tennessee long-arm 
statute goes to the limits of due process. Hooks 
v. Hooks, 771 F.2d 935, 1985 U.S. App. LEXIS 
22600 (6th Cir. Tenn. 1985). 


4, Fair Warning of Possible Subjection to 
Jurisdiction. 

The modern approach to in personam juris- 
diction is based on the protection the due pro- 
cess clause provides to an individual’s liberty 
interest in having fair warning that a particu- 
lar activity may subject him to the jurisdiction 
of a foreign sovereign. S & S Screw Machine Co. 
v. Cosa Corp., 647 F. Supp. 600, 1986 U.S. Dist. 
LEXIS 18965 (M.D. Tenn. 1986). 
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The due process clause requires fair warning 
that a particular activity may subject a defen- 
dant to the jurisdiction of a foreign sovereign. 
United Agric. Servs., Inc. v. Scherer, 17 S.W.3d 
252, 1999 Tenn. App. LEXIS 613 (Tenn. Ct. 
App. 1999). 

Exercise of jurisdiction over a Texas energy 
company was fair and reasonable because the 
energy company did not make the courts aware 
of any substantive social policies of Texas that 
would be affected by a Tennessee court’s exer- 
cise of jurisdiction. Crouch Ry. Consulting, LLC 
v. LS Energy Fabrication, LLC, — S.W.3d —, 
2019 Tenn. App. LEXIS 212 (Tenn. Ct. App. Apr. 
30, 2019), aff'd, Crouch Ry. Consulting, LLC v. 
LS Energy Fabrication, LLC, — S.W.3d —, 
2020 Tenn. LEXIS 412 (Tenn. Oct. 6, 2020). 


5. Transacting Business in Tennessee. 

A Wisconsin corporation which negotiated a 
contract with a Tennessee corporation through 
an agent in Tennessee “transacted business 
within the state” sufficiently to give Tennessee 
courts jurisdiction of a suit by the Tennessee 
corporation for breach of such contract under 
service of process obtained pursuant to this act. 
Temco, Inc. v. General Screw Products, Inc., 261 
F. Supp. 793, 1966 U.S. Dist. LEXIS 7977 (M.D. 
Tenn. 1966). 

A nonresident corporation which licensed a 
Tennessee manufacturer whose only factory 
was in Tennessee to manufacture on a royalty 
basis products for which the nonresident held 
patents did business in Tennessee as the term 
is used in this section so as to make this act 
applicable to an action involving such license 
even though the contract was executed in New 
York. Southern Machine Co. v. Mohasco Indus- 
tries, Inc., 401 F.2d 374, 1968 U.S. App. LEXIS 
5493 (6th Cir. Tenn. 1968), superseded by stat- 
ute as stated in, UPS v. Buck Fever Racing, — 
S.W.2d —, 1996 Tenn. App. LEXIS 848 (Tenn. 
Ct. App. Dec. 24, 1996), superseded by statute 
as stated in, Tomlin v. Collegiate Techs., Inc., — 
S.W.3d —, 1999 Tenn. App. LEXIS 781 (Tenn. 
Ct. App. Nov. 30, 1999), superseded by statute 
as stated in, Progeny Mktg. v. Farmers & 
Merchs. Bank, — S.W.3d —, 2005 Tenn. App. 
LEXIS 208 (Tenn. Ct. App. Apr. 7, 2005). 

Alleged directors of automobile club, whose 
activities with state of Tennessee included their 
execution, along with others, of an application 
for a certificate of authority to operate an 
automobile club or association on behalf of the 
club and filing an application with the insur- 
ance branch of the department of insurance 
and banking (now department of commerce and 
insurance), were subject to jurisdiction of Ten- 
nessee federal district court under §§ 20-2-214 
— 20-2-219 in action for damages by purchaser 
of Tennessee franchise based on alleged misrep- 
resentations made to him in relation to fran- 
chise granted to him by the club. Myers v. 
United States Auto. Club, Inc., 281 F. Supp. 48, 
1968 U.S. Dist. LEXIS 8497 (E.D. Tenn. 1968). 
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Tennessee courts are without jurisdiction 
where, with respect to a suit for fraud in the 
sale of stock, it appears that all meetings and 
negotiations prior to the actual sale took place 
outside Tennessee and where the corporation 
involved was not a Tennessee corporation and 
did not have real property in the state and 
where the seller of the stock was not a resident 
of Tennessee. Wynn v. Buttram, 310 F. Supp. 
125, 1969 U.S. Dist. LEXIS 13629 (D. Tenn. 
1969). 

The facts that defendant advertised his plane 
in a magazine circulated in the state, called 
plaintiff in the state and sent pictures to plain- 
tiff in the state does not establish a sufficient 
basis for in personam jurisdiction against the 
defendant with respect to suit for damages 
resulting from the crash of the plane in Tennes- 
see after its purchase by plaintiff. Beal v. 
Caldwell, 322 F. Supp. 1151, 1970 U.S. Dist. 
LEXIS 9385 (E.D. Tenn. 1970). 

Where nonresident individual, without en- 
tering state, consummated retail purchase of 
small amount of lumber for his personal use by 
interstate mail and telephone calls, which pur- 
chase involved no special manufacturing opera- 
tions and where only activity of purchaser in 
the state was acceptance of lumber on board 
truck that he sent to seller’s mill in the state, 
activities were not sufficient to permit valid 
service of process under Tennessee long arm 
statute. Darby v. Superior Supply Co., 224 
Tenn. 540, 458 S.W.2d 423, 1970 Tenn. LEXIS 
355 (1970). 

Where there was nothing in record to show 
any presence or activity in state by foreign 
corporation or its representative in connection 
with alleged conspiracy to force complainants 
to sell their business, purported service under 
this section was not valid. Budget Rent-A-Car, 
Inc. v. Car Services, Inc., 225 Tenn. 342, 469 
S.W.2d 360, 1971 Tenn. LEXIS 348 (1971). 

Where appellant would not have purchased 
the truck without modifications, appellee’s con- 
duct had a realistic impact on the state’s com- 
merce when appellee agreed to make the modi- 
fications. King v. Hailey Chevrolet Co., 462 F.2d 
63, 1972 U.S. App. LEXIS 8934 (6th Cir. Tenn. 
1972). 

Where New York defendant purchased chairs 
from catalog and had no agents or other busi- 
ness connections in Tennessee and all negotia- 
tions were in New York; defendant did not have 
minimal contacts with Tennessee to come 
within this section. Garrett v. R. H. Macy & Co., 
360 F. Supp. 872, 1972 U.S. Dist. LEXIS 12643 
(E.D. Tenn. 1972). 

Where contract between out-of-state cotton 
grower and farmer’s association was not agency 
agreement and sale of crop to association did 
not occur in Tennessee, in personam jurisdic- 
tion was precluded as cotton grower could not 
reasonably assume that future sale by his non- 
resident vendee would make him subject to 
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jurisdiction where remote vendee was located. 
W. B. Dunavant & Co. v. Perkins, 498 S.W.2d 
905, 1973 Tenn. LEXIS 464 (Tenn. 1973). 

Where a foreign corporation was the sole 
importer of a particular make of motorcycle for 
distribution throughout the United States and 
one of these cycles was sold in Tennessee by an 
independent distributor, the importing corpora- 
tion neither directly distributing motorcycles in 
nor doing business in Tennessee, it was held 
that the Tennessee long arm statute, § 20-2- 
214 extends to the limits of the due process 
clause of the U. S. Const. amend. 14, and that, 
in a suit by an injured cyclist for injuries 
sustained in Tennessee due to a defective mo- 
torcycle imported by the foreign corporation, 
the corporation, by having set in motion in 
another state events likely to result in injury to 
a person and property in Tennessee, subjected 
itself to in personam jurisdiction and service of 
process under the Tennessee long arm statute. 
Walker v. Kawasaki Motors Corp., 62 F.R.D. 
607, 1973 U.S. Dist. LEXIS 11321 (D. Tenn. 
1973). 

Fact that product is brought into the state 
after purchase in another state, to which trans- 
action manufacturer is not a direct party, does 
not insulate manufacturer from substituted 
service of process. McCoy v. Wean United, Inc., 
67 F.R.D. 491, 1973 U.S. Dist. LEXIS 10477 (D. 
Tenn. 1973). 

In a diversity suit between Tennessee resi- 
dents and an Australian airline to recover for 
financial loss and emotional distress allegedly 
arising out of the actions of the airline’s agents 
outside the United States, the federal court 
sitting in Tennessee could exercise in personam 
jurisdiction over the airline through the use of 
the long arm statute where the quantity and 
contacts of the airline with Tennessee, the 
nature and quality of the contacts and their 
connection with the cause of action were suffi- 
cient to meet the “minimum contacts” test. 
Gullett v. Qantas Airways, Ltd., 417 F. Supp. 
490, 1975 U.S. Dist. LEXIS 12292 (M.D. Tenn. 
1975). 

Where Arkansas owners employed a Tennes- 
see architect and a Tennessee builder for the 
construction of a residence in Arkansas, but 
had no direct dealings with builder except in 
Arkansas, and where the architect did work in 
Tennessee with the builder on behalf of the 
Arkansas owners but could not be considered 
their “agent” for the purpose of establishing 
jurisdiction, it was not reasonable for Tennes- 
see courts to exercise jurisdiction under this 
section. Pickens v. Hess, 573 F.2d 380, 1978 
U.S. App. LEXIS 11758 (6th Cir. Tenn. 1978). 

The fact that the cause of action is entirely 
unrelated to the corporation’s activities within 
the state does not preclude a finding of jurisdic- 
tion. Ladd v. KLM Royal Dutch Airlines, 456 F. 
Supp. 422, 1978 U.S. Dist. LEXIS 15743 
(S.D.N.Y. 1978). 
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Fact that airline sought in a continuous and 
systematic manner, including but not limited to 
the frequent presence of its own sales represen- 
tatives in the state, to benefit from the sale of 
tickets to Tennessee residents constituted suf- 
ficient minimum contacts with Tennessee. Ladd 
v. KLM Royal Dutch Airlines, 456 F. Supp. 422, 
1978 U.S. Dist. LEXIS 15743 (S.D.N.Y. 1978). 

Tennessee may not constitutionally acquire 
personal jurisdiction over a party without that 
partys having had certain minimal contacts 
with the state; however, the causing of a conse- 
quence in the forum state by the defendant can 
satisfy the requirements of the minimum con- 
tacts test. Where a corporation causes to be set 
in motion events in one state that are likely to 
and do result in injury to person and property 
in another state, the corporation is amenable to 
service of process pursuant to the long arm 
statute of the state wherein injury occurs. Met- 
calfe v. Cessna Aircraft Corp., 458 F. Supp. 841, 
1977 U.S. Dist. LEXIS 15090 (E.D. Tenn. 1977); 
Cannon v. Metcalfe, 458 F. Supp. 843, 1977 U.S. 
Dist. LEXIS 15065 (E.D. Tenn. 1977). 

Personal jurisdiction over nonresident defen- 
dants was properly exercised where their ac- 
tivities, many of which occurred in Tennessee, 
consisted of a deliberate course of conduct di- 
rected specifically toward a Tennessee resident 
by which the defendants sought and achieved a 
continuing business relationship with that resi- 
dent. Carborundum Co., Pollution Control Div. 
v. Bay Fabricators, Inc., 461 F. Supp. 437, 1978 
U.S. Dist. LEXIS 14735 (E.D. Tenn. 1978). 

Where the Tennessee contacts consisted of 
the execution of a lease contract at the lessee’s 
office in Tennessee, the receipt of a commission 
by that lessee and the procurement of an insur- 
ance policy on the leased airplane through a 
Tennessee insurance agent, and where the par- 
ties in the suit were the estate of an Arkansas 
and Indiana and Florida business entities, the 
necessary minimum contacts required for in 
personam jurisdiction over those nonresident 
defendants were not reached. Continental 
Leasing Corp. v. Economy Leasing Co., 564 
S.W.2d 956, 1977 Tenn. App. LEXIS 272 (Tenn. 
Ct. App. 1977). 

When a corporation purposefully availed it- 
self of profit making activity by promoting the 
sale of its products through unsolicited adver- 
tisements to potential Tennessee purchasers 
and the cause of action arose from these activi- 
ties, there was sufficient connection with the 
state to compel the corporation to come to 
Tennessee to defend against such cause of ac- 
tion. Warren v. Dynamics Health Equipment 
Mfg. Co., 483 F. Supp. 788, 1980 U.S. Dist. 
LEXIS 10014 (M.D. Tenn. 1980). 

When the officers of a defendant corporation 
may have communicated by telephone and 
through the mails but were never physically 
present in Tennessee engaging in activities 
from which the cause of action arose, there was 
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insufficient contact with the state to obtain 
personal jurisdiction over the individual offi- 
cers under this statute. Warren v. Dynamics 
Health Equipment Mfg. Co., 483 F. Supp. 788, 
1980 U.S. Dist. LEXIS 10014 (M.D. Tenn. 
1980). 

The factors used in weighing minimum con- 
tacts are quantity, quality and nature, the 
source and connection of the cause of action 
with those contacts, interest of the forum state, 
and convenience, but each and every factor is 
not required to be present for minimum con- 
tacts to be found to exist; rather, a weighing of 
these factors must lead the court to conclude 
that the exercise of personal jurisdiction does 
not offend traditional notions of fair play and 
substantial justice. Hi Fi Corner, Inc. v. Inflight 
Cinema International, Inc., 505 F. Supp. 12, 
1980 U.S. Dist. LEXIS 15874 (M.D. Tenn. 
1980). 

Defendant’s use of independent contractors 
did not alter the basic existence of defendant’s 
involvement in, and its pecuniary benefit from 
full exploitation of, Tennessee’s business com- 
munity. Hi Fi Corner, Inc. v. Inflight Cinema 
International, Inc., 505 F. Supp. 12, 1980 U.S. 
Dist. LEXIS 15874 (M.D. Tenn. 1980). 

T.C.A. § 20-2-214(a)(6) changed the long-arm 
statute from a single act statute to a “minimum 
contacts” statute which expanded the jurisdic- 
tion of Tennessee courts to the full limit allowed 
by due process. Masada Inv. Corp. v. Allen, 697 
S.W.2d 332, 1985 Tenn. LEXIS 622 (Tenn. 
1985). 

Exercise of personal jurisdiction over Mon- 
tana common carrier was proper, where, by 
seeking and obtaining authorization to conduct 
business on the interstate and highways of 
Tennessee and by appointing an agent for the 
service of process in Tennessee, carrier pur- 
posefully availed itself of the privilege of con- 
ducting business in Tennessee and established 
minimum contacts with Tennessee. Maunula v. 
Westran, Inc., 845 F. Supp. 512, 1994 U.S. Dist. 
LEXIS 2357 (M.D. Tenn. 1994). 

The general formulation of the minimum 
contacts rule is that a nonresident defendant 
must have “minimum contacts” with Tennessee 
such that exercising jurisdiction would not of- 
fend “traditional notions of fair play and sub- 
stantial justice.” Frumkin v. First Union Nat'l 
Bank (In re Will of Frumkin), 874 S.W.2d 40, 
1993 Tenn. App. LEXIS 691 (Tenn. Ct. App. 
1993), rehearing denied, In re Trust U/W of 
Frumkin, — S.W.2d —, 1993 Tenn. App. LEXIS 
758 (Tenn. Ct. App. Dec. 10, 1993), appeal 
denied, Frumkin v. First Union Nat'l Bank, 
1994 Tenn. LEXIS 100 (Tenn. Mar. 28, 1994). 

Even a single act by defendant directed to- 
ward Tennessee that gives rise to a cause of 
action can support a finding of minimum con- 
tacts sufficient to exercise personal jurisdiction 
without offending due process. Neal v. Janssen, 
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270 F.3d 328, 2001 FED App. 379P, 2001 U.S. 
App. LEXIS 22695 (6th Cir. Tenn. 2001). 

The acts of making phone calls and sending 
facsimiles into the forum, standing alone, may 
be sufficient to confer jurisdiction on the foreign 
defendant where the phone calls and faxes form 
the bases for the action. Neal v. Janssen, 270 
F.3d 328, 2001 FED App. 379P, 2001 U.S. App. 
LEXIS 22695 (6th Cir. Tenn. 2001). 

When a foreign defendant purposefully di- 
rects communications into the forum that cause 
injury within the forum, and those communica- 
tions form the “heart” of the cause of action, 
personal jurisdiction may be present over that 
defendant without defendant’s presence in the 
state. Neal v. Janssen, 270 F.3d 328, 2001 FED 
App. 379P, 2001 U.S. App. LEXIS 22695 (6th 
Cir. Tenn. 2001). 

Personal jurisdiction over defendants existed 
because they purposefully availed themselves 
of the privilege of acting in Tennessee by pros- 
ecuting the protracted anti-trust litigation in 
Tennessee. Glassman, Edwards, Wade & Wy- 
att, P.C. v. Wolf Haldenstein Adler Freeman & 
Herz, LLP, 601 F. Supp. 2d 991, 2009 U.S. Dist. 
LEXIS 35957 (W.D. Tenn. Mar. 10, 2009). 


6. —Minimum Contacts Sufficient. 

Minimum contacts were held sufficient to 
establish the transaction of business in Tennes- 
see in the following cases. Hi Fi Corner, Inc. v. 
Inflight Cinema International, Inc., 505 F. 
Supp. 12, 1980 U.S. Dist. LEXIS 15874 (M.D. 
Tenn. 1980); Gaston v. Aquaslide ’N’ Dive Corp., 
487 F. Supp. 16, 1980 U.S. Dist. LEXIS 10653 
(E.D. Tenn. 1980); Nicholstone Book Bindery, 
Inc. v. Chelsea House Publishers, 621 S.W.2d 
560, 1981 Tenn. LEXIS 487 (Tenn. 1981), cert. 
denied, Chelsea House Publishers, etc. v. Nich- 
olstone Book Bindery, Inc., 455 U.S. 994, 102 S. 
Ct. 1623, 71 L. Ed. 2d 856, 1982 U.S. LEXIS 
1195 (1982); McCombs v. Cerco Rentals, 622 
S.W.2d 822, 1981 Tenn. App. LEXIS 480 (Tenn. 
Ct. App. 1981); Inter-City Prods. Corp v. Willey, 
149 F.R.D. 568, 1993 U.S. Dist. LEXIS 14851 
(M.D. Tenn. 1993); United Agric. Servs., Inc. v. 
Scherer, 17 S.W.3d 252, 1999 Tenn. App. LEXIS 
613 (Tenn. Ct. App. 1999). 

The absence of physical contacts will not 
defeat in personam jurisdiction where a com- 
mercial actor purposefully directs his activities 
toward citizens of the forum state and litigation 
results from injuries arising out of or relating to 
those activities. In such a case, the defendant’s 
conduct and connection with the forum state 
are such that he should reasonably anticipate 
being haled into court there. Masada Inv. Corp. 
v. Allen, 697 S.W.2d 332, 1985 Tenn. LEXIS 622 
(Tenn. 1985). 

Under the Mahasco test the plaintiffs must 
show that the following elements have been 
satisfied as to each defendant before the court 
may exercise personal jurisdiction over them: 
First, the defendant must purposefully avail 
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himself of the privilege of acting in the forum 
state or causing a consequence in the forum 
state. Second, the cause of action must arise 
from the defendant’s activities there. Finally, 
the acts of the defendant or consequences 
caused by the defendant must have a substan- 
tial enough connection with the forum state to 
make the exercise of jurisdiction over the de- 
fendant reasonable. Cummins v. K-Mart, Inc., 
635 F. Supp. 122, 1986 U.S. Dist. LEXIS 26834 
(E.D. Tenn. 1986). 

The court found sufficient minimum contacts 
under the three part Mahasco test to justify in 
personam jurisdiction where the Virginia cor- 
poration sold a participating interest in loans to 
a Tennessee corporation by telephone and com- 
pleted the balance of the transaction by mail 
without a Virginia corporation representative 
going to Tennessee or vice versa. First Federal 
Sav. Bank v. Jefferson Sav. & Loan Asso., 640 F. 
Supp. 47, 1986 U.S. Dist. LEXIS 29431 (E.D. 
Tenn. 1986). 

Under the Masada test the three primary 
factors to be considered in’ determining 
whether the requisite minimum contacts are 
present are: (1) The quantity of the contacts; (2) 
their nature and quality; and (3) the source and 
connection of the cause of action with those 
contacts. Plus two lesser factors to be consid- 
ered (1) the interest of the forum state; and (2) 
the convenience of the parties. Cummins v. 
K-Mart, Inc., 635 F. Supp. 122, 1986 U.S. Dist. 
LEXIS 26834 (E.D. Tenn. 1986). 

A single act can establish a sufficient basis 
for personal jurisdiction if it creates a substan- 
tial connection with the forum state. S & S 
Screw Machine Co. v. Cosa Corp., 647 F. Supp. 
600, 1986 U.S. Dist. LEXIS 18965 (M.D. Tenn. 
1986). 

A foreign insurer qualified to do business in 
the state, doing business in the state, and 
served with process at its Tennessee office, had 
sufficient minimum contacts with the state to 
support the exercise of personal jurisdiction in 
a case that did not arise in Tennessee, and that 
had no connection to the insurer’s state con- 
tacts. Walker v. Nationwide Ins. Co., 813 
S.W.2d 135, 1990 Tenn. App. LEXIS 766 (Tenn. 
Ct. App. 1990). 

The minimum contacts required for the exer- 
cise of personal jurisdiction can be established 
by showing that the defendant has purposely 
directed his activities toward citizens of the 
forum state and that litigation results from 
injuries arising out of or relating to those ac- 
tivities. Davis Kidd Booksellers, Inc. v. Day- 
Impex, Ltd., 8832 S.W.2d 572, 1992 Tenn. App. 
LEXIS 262 (Tenn. Ct. App. 1992). 

Initial and continuing contacts between an 
Arkansas equipment lessee and the state of 
Tennessee were sufficiently related to the cause 
of action alleged to permit the assertion of 
specific in personam jurisdiction over the les- 
see. J.I. Case Corp. v. Williams, 832 S.W.2d 530, 
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1992 Tenn. LEXIS 314 (Tenn. 1992), overruled 
in part, Gordon v. Greenview Hosp., Inc., 300 
S.W.3d 635, 2009 Tenn. LEXIS 864 (Tenn. Dec. 
17, 2009). 

Court had personal jurisdiction over Yugosla- 
vian company under the elements of Southern 
Machine Co. v. Mohasco Industries, Inc., 401 
F.2d 374, 1968 U.S. App. LEXIS 5493 (6th Cir. 
1968), where the company had a thirty-year 
relationship placing orders and receiving prod- 
uct from a Tennessee wood pulp manufacturer 
that manufactured pulp to the company’s speci- 
fications. P&G Cellulose Co. v. Viskoza-Loznica, 
33 F. Supp. 2d 644, 1998 U.S. Dist. LEXIS 
19981 (W.D. Tenn. 1998). 

Where defendant engaged in a business 
transaction with plaintiffs that went on over a 
substantial period of time, the defendant estab- 
lished a relationship with plaintiffs from which 
the defendant hoped to profit financially and 
then defrauded plaintiffs, altering the amount 
of money to be sent to them in Tennessee, the 
facts were sufficient to make it reasonable for 
Tennessee to exercise personal jurisdiction over 
defendant. Neal v. Janssen, 270 F.3d 328, 2001 
FED App. 379P, 2001 U.S. App. LEXIS 22695 
(6th Cir. Tenn. 2001). 

Dismissal for lack of jurisdiction was denied 
because defendants had made a purposeful 
choice to enter into a business relationship with 
plaintiff, a Tennessee corporation, signed mul- 
tiple contracts to that end, the business rela- 
tionship was mutually beneficial to plaintiff 
and defendants, and it was foreseeable that 
economic consequences would arise in Tennes- 
see out of the business transaction. Floratine 
Prods. Group, Inc. v. Brawley, 282 F. Supp. 2d 
798, 2003 U.S. Dist. LEXIS 16224 (W.D. Tenn. 
2003). 

Court denied a bank’s motion to dismiss for 
lack of personal jurisdiction where it main- 
tained more than 60 branch bank locations in 
the state which constituted continuous and 
systematic contact with the state that was 
sufficient to exercise general personal jurisdic- 
tion over the bank. Williams v. Firstplus Home 
Loan Owner Trust 1998-4, 310 F. Supp. 2d 981, 
2004 U.S. Dist. LEXIS 5392 (W.D. Tenn. 2004). 

Because the nonresident defendant formed a 
substantial business connection with the plain- 
tiff, a Tennessee corporation, and shipped it 
products there, it reasonably should have an- 
ticipated the plaintiff suing it before a Tennes- 
see court; because the cause of action arose 
directly from the defendant’s actions affecting 
Tennessee, the exercise of jurisdiction over the 
defendant was reasonable and satisfied the 
requirements of the due process clause and 
T.C.A. § 20-2-214. Ellipsis, Inc. v. Colorworks, 
Inc., 329 F. Supp. 2d 962, 2004 U.S. Dist. 
LEXIS 15953 (W.D. Tenn. 2004). 

In an action in which plaintiff, a Tennessee 
resident, filed suit against defendants, a Dela- 
ware corporation with its principal place of 
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business in New York and its New York resident 
president, alleging claims of breach of contract, 
fraud, fraudulent inducement and/or promis- 
sory fraud, defendants’ Fed. R. Civ. P. 12(b)(2) 
motion to dismiss was denied where defendants 
intentionally and freely established its inten- 
tion to continually solicit business from the 
Tennessee transportation company market and 
created a continuing obligation in Tennessee by 
agreeing to pay plaintiff, a Tennessee resident, 
one-half of any commission received by clients 
brought to the corporation by plaintiff through 
his work in Tennessee, and plaintiff had amply 
shown that the fraud at issue in the instant 
case “arose out of” the defendants’ activities in 
Tennessee. Kelly v. Int'l Capital Res., Inc., 231 
F.R.D. 502, 2005 U.S. Dist. LEXIS 28547 (M.D. 
Tenn. 2005). 

Although plaintiffs established personal ju- 
risdiction over the international rental truck 
company pursuant to T.C.A. § 20-2-214, under 
49 U.S.C. § 30106(a)(2) it could not be held 
vicariously liable for mere ownership of the 
truck. Hagen v. U-Haul Co., 613 F. Supp. 2d 
986, 2009 U.S. Dist. LEXIS 6106 (W.D. Tenn. 
Jan. 28, 2009). 

Chancery court erred in finding that it lacked 
personal jurisdiction over defendant tobacco 
product manufacturer because the manufac- 
turer intentionally used a distribution system 
with the desired result of selling its product in 
all 50 states, including Tennessee, so as to 
support a finding that the manufacturer had 
minimum contacts with the State necessary to 
invoke the exercise of personal jurisdiction. 
State v. NV Sumatra Tobacco Trading Co., — 
S.W.3d —, 2011 Tenn. App. LEXIS 354 (Tenn. 
Ct. App. June 28, 2011), rehearing denied, 
State v. NV Sumatra Tobacco Trading Co., — 
S.W.3d —, 2011 Tenn. App. LEXIS 470 (Tenn. 
Ct. App. Aug. 24, 2011), rev’d, State v. NV 
Sumatra Tobacco Trading Co., 403 S.W.3d 726, 
2013 Tenn. LEXIS 335 (Tenn. Mar. 28, 2013). 

Manufacturer’s awareness of the distribution 
system, through which it receives economic and 
legal benefits, justifies subjecting the manufac- 
turer to the jurisdiction of every forum within 
its distributors’ market area; accordingly, a 
manufacturer that intentionally seeks out a 
distribution system, with the goal of national 
distribution, should reasonably expect that its 
products could be sold throughout the 50 states 
and that it could be subject to the jurisdiction of 
every state. This does not completely eradicate 
a foreign manufacturer’s ability to insulate 
itself from personal jurisdiction in the state of 
Tennessee, however; if the foreign manufac- 
turer attempts to preclude the distribution and 
sale of its products in the forum state, it may 
avoid the jurisdiction of the courts of that state. 
State v. NV Sumatra Tobacco Trading Co., — 
S.W.3d —, 2011 Tenn. App. LEXIS 354 (Tenn. 
Ct. App. June 28, 2011), rehearing denied, 
State v. NV Sumatra Tobacco Trading Co., — 
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S.W.3d —, 2011 Tenn. App. LEXIS 470 (Tenn. 
Ct. App. Aug. 24, 2011), rev’d, State v. NV 
Sumatra Tobacco Trading Co., 403 S.W.3d 726, 
2013 Tenn. LEXIS 335 (Tenn. Mar. 28, 2013). 


7. —Contacts Insufficient. 

Where plaintiff Georgia corporation’s sole 
contact with Tennessee was an action to collect 
a debt against Tennessee residents, it had in- 
sufficient contacts with Tennessee to permit 
another Georgia corporation to intervene in the 
Tennessee action and assert a tort claim 
against plaintiff. Dalton Trailer Service, Inc. v. 
Ardis, 792 S.W.2d 934, 1990 Tenn. App. LEXIS 
314 (Tenn. Ct. App. 1990), appeal denied, 1990 
Tenn. LEXIS 273 (Tenn. July 2, 1990). 

British company which signed a marketing 
agreement giving a Pennsylvania company the 
exclusive right to sell the British company’s 
glass bulbs in the United States and Canada 
did not have sufficient minimum contacts with 
Tennessee to permit the exercise of personal 
jurisdiction under this section. Neither com- 
pany sold the bulbs to anyone in Tennessee, 
advertised, solicited orders, or maintained an 
office or employees in Tennessee. Davis Kidd 
Booksellers, Inc. v. Day-Impex, Ltd., 832 
S.W.2d 572, 1992 Tenn. App. LEXIS 262 (Tenn. 
Ct. App. 1992). 

Limited purchases made by Arkansas equip- 
ment lessee in Tennessee were not enough to 
warrant Tennessee’s assertion of general juris- 
diction over lessee in a cause of action not 
related to those purchase transactions. J.I. 
Case Corp. v. Williams, 832 S.W.2d 530, 1992 
Tenn. LEXIS 314 (Tenn. 1992), overruled in 
part, Gordon v. Greenview Hosp., Inc., 300 
S.W.3d 635, 2009 Tenn. LEXIS 864 (Tenn. Dec. 
17, 2009). 

Written and oral communications by an out- 
of-state trustee with a beneficiary who was a 
Tennessee resident were not minimum contacts 
sufficient to subject the trustee to in personam 
jurisdiction. Frumkin v. First Union Nat'l Bank 
(In re Will of Frumkin), 912 S.W.2d 138, 1995 
Tenn. App. LEXIS 270 (Tenn. Ct. App. 1995), 
appeal denied, Frumkin v. First Union Nat’l 
Bank (In re Trust Under/Will of Franklin), — 
S.W.2d —, 1995 Tenn. LEXIS 487 (Tenn. Aug. 
28, 1995). 

Federal court did not have personal jurisdic- 
tion over a Yugoslavian bank because the 
bank’s issuance of a letter of credit naming a 
resident of Tennessee as the beneficiary did not 
constitute purposefully availing itself of the 
privileges of doing business in Tennessee. P&G 
Cellulose Co. v. Viskoza-Loznica, 33 F. Supp. 2d 
644, 1998 U.S. Dist. LEXIS 19981 (W.D. Tenn. 
1998). 

Plaintiffs failed to establish that ASCAP, a 
performance rights organization, operated in 
Tennessee as a subsidiary or local representa- 
tive of defendant music publishing company 
because ASCAP provided only licensing ser- 
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vices to the music publishing company, and 
presumably its activities in this forum were the 
same for all of its affiliates; in order to assert an 
agency relationship from which jurisdiction 
could be imputed, plaintiffs would have had to 
show that ASCAP’s activities were the same as 
the music publishing company’s would be if the 
publishing company had a Tennessee office — 
i.e., ASCAP would be performing the functions 
of a music publishing company in Tennessee. 
Bridgeport Music v. Agarita Music, 182 F. Supp. 
2d 653, 2002 U.S. Dist. LEXIS 1775 (M.D. 
Tenn. 2002). 

Without a showing of any additional conduct 
directed towards the state, mere generalized 
exploitation of a copyright in the stream of 
commerce does not amount to purposeful avail- 
ment; to find otherwise would mean that a 
copyright infringement defendant would be 
subject to personal jurisdiction in any forum in 
which a copy of the allegedly infringing work 
was ultimately sold by others without the de- 
fendant taking any further acts directed at that 
forum. Bridgeport Music v. Agarita Music, 182 
F,. Supp. 2d 6538, 2002 U.S. Dist. LEXIS 1775 
(M.D. Tenn. 2002). 

Tennessee court could not exercise personal 
jurisdiction over a Kentucky repair shop in a 
breach of contract action arising out of repairs 
made to a truck in Kentucky that was later 
driven to Tennessee where it caught fire. The 
only contacts that the repair shop had with the 
forum state were the occasional attendance of 
its employees at automobile auctions in Nash- 
ville, Tennessee, and 17 customers had Tennes- 
see addresses. Gregurek v. Swope Motors, Inc., 
138 S.W.3d 882, 2003 Tenn. App. LEXIS 640 
(Tenn. Ct. App. 2003). 

Court granted a trust’s motion to dismiss for 
lack of personal jurisdiction where its purchas- 
ing a consolidated loan pool that happened to 
contain loans secured by real property located 
in the state did not show that it had the 
substantial contacts necessary for general per- 
sonal jurisdiction or that it had availed itself of 
the privileges of acting in the state thus sub- 
jecting the trust to specific personal jurisdic- 
tion. Williams v. Firstplus Home Loan Owner 
Trust 1998-4, 310 F. Supp. 2d 981, 2004 U.S. 
Dist. LEXIS 5392 (W.D. Tenn. 2004). 

Court lacked personal jurisdiction over de- 
fendants because the collective group of con- 
tacts that the doctor alleged defendants had 
with the state were not so continuous and 
systematic as to create general personal juris- 
diction and defendants had not purposefully 
availed themselves of the privilege of doing 
business in the state. Feild v. Graffagnino, 514 
F. Supp. 2d 1036, 2007 U.S. Dist. LEXIS 71052 
(W.D. Tenn. Sept. 11, 2007). 

Tennessee trial court could not exercise gen- 
eral personal jurisdiction over an out-of-state 
hospital under the Tennessee long-arm statute 
because the fact that the hospital was a subsid- 
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iary of a Tennessee corporation did not estab- 
lish minimum contacts with Tennessee; reli- 
ance on a declaration in an annual report that 
listed the hospital’s principal office address as a 
post office box in Nashville, Tennessee was also 
insufficient, as was the contention that the 
officers and directors were in Tennessee, be- 
cause these facts without more did not estab- 
lish systematic and continuous contacts with 
Tennessee. Gordon v. Greenview Hosp., Inc., — 
S.W.3d —, 2008 Tenn. App. LEXIS 168 (Tenn. 
Ct. App. Mar. 24, 2008), affd, 300 S.W.3d 635, 
2009 Tenn. LEXIS 864 (Tenn. Dec. 17, 2009). 

Motion to dismiss for lack of personal juris- 
diction was granted because nothing in the 
record before the court could be construed as 
the archdiocese’s continuous and systematic 
contacts with the state of Tennessee. Plaintiff 
had not shown that any of the typical forms of 
contact for establishing general personal juris- 
diction were present. Hilani v. Greek Orthodox 
Archdiocese of Am., 863 F. Supp. 2d 711, 2012 
U.S. Dist. LEXIS 72232 (W.D. Tenn. May 24, 
2012). 

Motion to dismiss for lack of personal juris- 
diction was granted because nothing in the 
record before the court could be construed as 
the archdiocese’s continuous and systematic 
contacts with the state of Tennessee. Plaintiff 
had not shown that any of the typical forms of 
contact for establishing general personal juris- 
diction were present. Hilani v. Greek Orthodox 
Archdiocese of Am., 863 F. Supp. 2d 711, 2012 
U.S. Dist. LEXIS 72232 (W.D. Tenn. May 24, 
2012). 

Where plaintiff, a citizen of Tennessee, sued 
defendants, residents of Virginia or Maryland, 
the district court did not err in dismissing her 
complaint for want of personal jurisdiction be- 
cause defendant one’s contacts with Tennessee 
were occasional and he did not seek to avail 
himself of the privilege of acting in Tennessee 
or to establish an ongoing contact with one of 
its residents, and plaintiff did not show that the 
other defendants had any contact with Tennes- 
see. Roundtree-Chism v. Dunn, — F.3d —2017 
U.S. App. LEXIS 24271 (6th Cir. Nov. 29, 2017). 

Appellant failed to establish that appellee’s 
reply email and telephone call constituted suf- 
ficient minimum contacts with Tennessee, 
given that appellee’s email and telephone com- 
munications with appellant did not purpose- 
fully target Tennessee such that appellee 
should reasonably anticipate being haled into 
court in the state, and it was not enough that 
appellant alleged that the fraudulent behavior 
was suffered by a Tennessee resident. Enhance- 
Works, Inc. v. Dropbox, Inc., — S.W.3d —, 2019 
Tenn. App. LEXIS 129 (Tenn. Ct. App. Mar. 14, 
2019), appeal denied, EnhanceWorks, Inc. v. 
Dropbox, Inc., — S.W.38d —, 2019 Tenn. LEXIS 
495 (Tenn. Oct. 14, 2019). 

Appellant did not allege sufficient facts to 
demonstrate that appellee deliberately directed 
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any electronic activity to a certain website or to 
the State of Tennessee; to the contrary, the 
allegation was that appellee copied information 
from the public website and used it in another 
state, and appellant did not establish appellee’s 
minimum contacts. EnhanceWorks, Inc. v. 
Dropbox, Inc., — S.W.3d —, 2019 Tenn. App. 
LEXIS 129 (Tenn. Ct. App. Mar. 14, 2019), 
appeal denied, EnhanceWorks, Inc. v. Dropbox, 
Inc., —S.W.3d —, 2019 Tenn. LEXIS 495 (Tenn. 
Oct. 14, 2019). 


8. Collateral Defendants. 

Under this act, substituted service was suffi- 
cient to give the court in personam jurisdiction 
over nonresident defendants who were alleged 
to have executed a note to a Tennessee resident, 
payable in Tennessee, and delivered to the 
payee in Tennessee, but not over nonresident 
defendants who were alleged only to have ex- 
ecuted (out of the state) stock powers pledge to 
stock certificates as collateral for the loan with- 
out otherwise participating in the transaction 
or being personally liable on the note. Hamilton 
Nat'l Bank v. Russell, 261 F. Supp. 145, 1966 
U.S. Dist. LEXIS 7539 (E.D. Tenn. 1966). 


9. Tortious Act. 

In an action by one purchasing an automobile 
from a dealer in Tennessee against the foreign 
manufacturer of such automobile for damages 
alleged to have resulted from a defect in such 
automobile, jurisdiction could be obtained un- 
der this section on the theory of tort for misrep- 
resentation, could not be obtained on the theory 
of sale of a defective and unreasonably danger- 
ous chattel (automobile not sold here), and 
could be obtained on the theory of breach of 
warranty without privity (automobile delivered 
here). Fayette v. Volkswagen of America, Inc., 
273 F. Supp. 328, 1967 U.S. Dist. LEXIS 8184 
(W.D. Tenn. 1967). 

Under this section a tortious act must be 
regarded as having been committed in Tennes- 
see if the consequent injury is sustained in 
Tennessee. Kroger Co. v. Dornbos, 408 F.2d 8138, 
1969 U.S. App. LEXIS 13119 (6th Cir. Tenn. 
1969). 

A complaint that alleges that a Michigan 
partnership negligently processed, inspected, 
and shipped contaminated fish products to Ten- 
nessee and thereby caused injury to persons in 
Tennessee, alleges a tortious act or omission in 
Tennessee subjecting the Michigan partnership 
to jurisdiction under this section. Kroger Co. v. 
Dornbos, 408 F.2d 813, 1969 U.S. App. LEXIS 
13119 (6th Cir. Tenn. 1969). 

Where out-of-state corporation installed en- 
gine in truck for leasing organization and there 
was nothing in record to indicate that such 
corporation knew the truck was to be taken into 
Tennessee and such corporation had never done 
business in Tennessee, it could not be sued in 
Tennessee for damages resulting when truck 
stalled in Tennessee. Lawson v. U-Haul Co., 
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336 F. Supp. 186, 1971 U.S. Dist. LEXIS 12082 
(E.D. Tenn. 1971), affd, 462 F.2d 1337, 1972 
U.S. App. LEXIS 8661 (6th Cir. Tenn. 1972). 

Clause (a)(2) was intended to confer jurisdic- 
tion over nonresident tortfeasors in situations 
where the allegedly negligent conduct occurred 
outside the state but the resulting tortious 
injury occurred within the state. Hanvy v. Cros- 
man Arms Co., 225 Tenn. 262, 466 S.W.2d 214, 
1971 Tenn. LEXIS 344 (1971). 

Service of process on New York manufacturer 
of air rifle was valid where rifle was allegedly 
shipped into the state in a loaded condition and 
rifle was allegedly discharged by plaintiffs fel- 
low employee causing loss of eye. Hanvy v. 
Crosman Arms Co., 225 Tenn. 262, 466 S.W.2d 
214, 1971 Tenn. LEXIS 344 (1971). 

Where out-of-state defendant advertised he- 
licopter for sale in Tennessee trade paper and 
made false representations which plaintiff re- 
lied upon, and plaintiff purchased defective 
helicopter, such misrepresentations were tor- 
tious and defendant came within provisions of 
this section. Jasper Aviation, Inc. v. McCollum 
Aviation, Inc., 497 S.W.2d 240, 1972 Tenn. 
LEXIS 311 (Tenn. 1972). 

Where a foreign corporation was the sole 
importer of a particular make of motorcycle for 
distribution throughout the United States and 
one of these motorcycles was sold in Tennessee 
by an independent distributor, the importing 
corporation neither directly distributing motor- 
cycles, nor doing business in Tennessee, it was 
held that the Tennessee long arm statute, 20- 
2-214 extended to the limits of the due process 
clause of the U. S. Const. amend. 14 and that, 
in a suit by an injured cyclist for injuries 
sustained in Tennessee due to a defective cycle 
imported by the foreign corporation, the corpo- 
ration, by having set in motion in another state 
events likely to result in injury to a person and 
property in Tennessee, subjected itself to in 
personam jurisdiction and service of process 
under the Tennessee long arm statute. Walker 
v. Kawasaki Motors Corp., 62 F.R.D. 607, 1973 
U.S. Dist. LEXIS 11321 (D. Tenn. 1973). 

Where manufacturer voluntarily places its 
products into the channels of national com- 
merce, it subjects itself to the operation of the 
long arm statute for the purpose of responding 
to claims for injuries in one state as the result 
of tortious acts committed in another state. 
McCoy v. Wean United, Inc., 67 F.R.D. 491, 
1973 U.S. Dist. LEXIS 10477 (D. Tenn. 1973). 

A paternity suit is not an action in tort so as 
to subject a nonresident defendant to service of 
process since sexual intercourse between con- 
senting adult parties within the state is not a 
tortious act under subdivision (a)(2). Barnhart 
v. Madvig, 526 S.W.2d 106, 1975 Tenn. LEXIS 
591 (Tenn. 1975). 

Where there was no allegation that legal 
process was used to obtain an effect that the 
process was not intended to accomplish there 
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was no tortious act to bring jurisdiction under 
this section. Donaldson v. Donaldson, 557 
S.W.2d 60, 1977 Tenn. LEXIS 667 (Tenn. 1977). 

Where a defendant commits a tortious act 
outside the state which proximately causes 
damages to be sustained within the state, the 
tort is deemed to have occurred within the 
state, and subsection (a)(2) is applicable. Mc- 
Combs v. Cerco Rentals, 622 S.W.2d 822, 1981 
Tenn. App. LEXIS 480 (Tenn. Ct. App. 1981); 
Inter-City Prods. Corp v. Willey, 149 F.R.D. 568, 
1993 U.S. Dist. LEXIS 14851 (M.D. Tenn. 
1993). 

The trial court correctly held that the Ten- 
nessee court had jurisdiction over defendant 
where defendant made fraudulent misrepre- 
sentations in Oklahoma concerning the condi- 
tion of an airplane he was selling, and pur- 
posely acted to continue those 
misrepresentations by insisting that he fly the 
airplane to Memphis. Godwin Aircraft, Inc. v. 
Houston, 851 S.W.2d 816, 1992 Tenn. App. 
LEXIS 947 (Tenn. Ct. App. 1992). 

Trial court properly exercised personal juris- 
diction over a husband’s brother and sister-in- 
law because the wife’s complaint alleged the 
husband, brother, and sister-in-law attempted 
to convey property and sequester funds while 
the divorce was pending, which constituted a 
civil conspiracy; the brother and sister-in-law 
appeared to defend the allegations and filed a 
counter/cross-claim, thus availing themselves 
of the trial court’s jurisdiction, and they did not 
object to personal jurisdiction. Sekik v. Abdel- 
nabi, — S.W.3d —, 2020 Tenn. App. LEXIS 516 
(Tenn. Ct. App. Nov. 18, 2020), vacated, — 
S.W.3d —, 2021 Tenn. App. LEXIS 11 (Tenn. Ct. 
App. Jan. 12, 2021), substituted opinion, — 
S.W.3d —, 2021 Tenn. App. LEXIS 10 (Tenn. Ct. 
App. Jan. 13, 2021). 


10. Tolling of Limitations — Out-of-State 
Decision. 

The statute of limitations as to actions to 
which this section applies is not tolled by the 
absence of the defendant from the state. Burris 
v. Alexander Mfg. Co., 51 Misc. 2d 548, 273 
N.Y.S.2d 542 (1966). 

In an action for indemnity for damages paid 
by a merchant to its customers for injuries and 
death suffered from deleterious fish negligently 
processed and packed in Michigan and shipped 
by the defendant to the merchant in Tennessee 
where they were sold by the merchant to its 
customers, the negligent acts of the defendant 
constituted a tortious act within the state of 
Tennessee. Kroger Co. v. Adkins Transfer Co., 
284 F. Supp. 371, 1968 U.S. Dist. LEXIS 7751 
(M.D. Tenn. 1968), affd, Kroger Co. v. Dornbos, 
408 F.2d 813, 1969 U.S. App. LEXIS 13119 (6th 
Cir. Tenn. 1969), aff'd, Austin v. United States, 
408 F.2d 808, 1969 U.S. App. LEXIS 13404 (9th 
Cir. Cal. 1969). 


11. Nonresident Motorists. 
Section 20-2-203 is the statutory authority 
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for service of process in tort actions arising out 
of motor vehicular use of state highways by 
nonresidents and §§ 20-2-214 — 20-2-219, the 
“long arm” statute, is not available for service 
of process in such a case. Hatler v. Stout, 222 
Tenn. 172, 434 S.W.2d 329, 1968 Tenn. LEXIS 
507 (1968). 


12. Service of Process. 

Constructive service is proper in a suit for 
wrongful invasion of privacy where defendant 
magazine was sent into Tennessee, the home of 
the plaintiff. Cordell v. Detective Publications, 
Inc., 307 F. Supp. 1212, 1968 U.S. Dist. LEXIS 
7726 (KE.D. Tenn. 1968), affd, 419 F.2d 989, 
1969 U.S. App. LEXIS 9552 (6th Cir. Tenn. 
1969). 

Fundamental fairness, logic, and good sense 
would be violated if a repairman were subjected 
to service of process in a foreign state simply 
because the product of his labor was subse- 
quently carried by another, on the business and 
for the benefit of someone other than the repair- 
man, to that state. W. G. Bush & Co. v. Sioux 
City & New Orleans Barge Lines, Inc., 474 F. 
Supp. 537, 1977 U.S. Dist. LEXIS 14349 (M.D. 
Tenn. 1977). 


13. Contracts. 

Where the parties, all foreign corporations, 
purposely contracted to cause a consequence in 
Tennessee, the consequences were substantial 
enough to make exercise of jurisdiction over the 
defendants reasonable. Capital Consultants 
Corp. v. Charles Williams Real Estate Inv. 
Corp., 352 F. Supp. 101, 1972 U.S. Dist. LEXIS 
12705 (E.D. Tenn. 1972). 

Where contract with foreign corporations 
was fulfilled by preparation of architectural, 
mechanical, electrical and structural plans for 
proposed motel, the factual circumstances were 
sufficient to establish minimum contacts to 
satisfy due process and subject the defendants 
to in personam jurisdiction even though no 
representative of defendants was ever physi- 
cally present in the state. William W. Bond, Jr. 
& Associates, Inc. v. Montego Bay Development 
Corp., 405 F. Supp. 256, 1975 U.S. Dist. LEXIS 
14795 (W.D. Tenn. 1975). 

An individual’s contract with an out-of-state 
party alone cannot automatically establish 
minimum contracts in the other party’s home 
forum. Hooks v. Hooks, 771 F.2d 935, 1985 U.S. 
App. LEXIS 22600 (6th Cir. Tenn. 1985). 

Pursuant to T.C.A. § 20-2-214(a)(6) and the 
due process clause, a federal district court did 
not have in personam jurisdiction over a Ger- 
man corporation in an international contract 
dispute because the German corporation did 
not have continuous and systematic contacts 
with Tennessee and did not purposefully avail 
itself of the benefits of Tennessee law. Sun Coke 
Co. v. Man Ferrostaal Do Brasil Commercio E 
Industria Ltda., 543 F. Supp. 2d 836, 2008 U.S. 
Dist. LEXIS 10083 (E.D. Tenn. Feb. 11, 2008), 
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rev d, SunCoke Energy Inc. v. Man Ferrostaal 
Aktiengesellschaft, 563 F.3d 211, 2009 FED 
App. 154P (6th Cir.), 2009 U.S. App. LEXIS 
8171 (6th Cir. Tenn. 2009). 

South Dakota citizens were not entitled to 
Fed. R. Civ. P. 12(b)(2) dismissal of an action 
under the Copyright Act, 17 U.S.C. § 101 et 
seq., and the Lanham Act, 15 U.S.C. § 1125, 
that was filed by Tennessee citizens who al- 
leged copying and use of their dealership busi- 
ness model and dealership agreement; the 
South Dakota citizens’ continuous commercial 
activities in Tennessee were sufficient to estab- 
lish general personal jurisdiction, and the ex- 
ercise of specific personal jurisdiction was ap- 
propriate under T.C.A. § 20-2-214(a)(5) on the 
basis of the parties’ dealership contract. Energy 
Automation Sys. v. Saxton, 618 F. Supp. 2d 807, 
2009 U.S. Dist. LEXIS 25904 (M.D. Tenn. Mar. 
24, 2009). 

Trial court erred in dismissing for lack of 
personal jurisdiction a Tennessee civil engi- 
neering company’s action for breach of contract 
and unjust enrichment against a Texas energy 
company because the energy company purpose- 
fully availed itself of conducting business in the 
state; the contract identified the civil engineer- 
ing company as a Tennessee company, the en- 
ergy company knew it was engaging a Tennes- 
see company, and the civil engineering 
company did all of the work in Tennessee. 
Crouch Ry. Consulting, LLC v. LS Energy Fab- 
rication, LLC, — S.W.3d —, 2019 Tenn. App. 
LEXIS 212 (Tenn. Ct. App. Apr. 30, 2019), affd, 
Crouch Ry. Consulting, LLC v. LS Energy Fab- 
rication, LLC, — S$.W.3d —, 2020 Tenn. LEXIS 
412 (Tenn. Oct. 6, 2020). 

Because a Tennessee civil engineering com- 
pany’s action stemmed directly from a Texas 
energy company’s alleged breach of the con- 
tract, the energy company’s failure to pay the 
contract price, its contacts with Tennessee were 
sufficient for specific personal jurisdiction in 
Tennessee; the energy company purposefully 
targeted Tennessee when it entered into a busi- 
ness transaction with a Tennessee company for 
a customized, specialized service to be per- 
formed in Tennessee. Crouch Ry. Consulting, 
LLC v. LS Energy Fabrication, LLC, — S.W.3d 
—, 2019 Tenn. App. LEXIS 212 (Tenn. Ct. App. 
Apr. 30, 2019), affd, Crouch Ry. Consulting, 
LLC v. LS Energy Fabrication, LLC, — $.W.3d 
—, 2020 Tenn. LEXIS 412 (Tenn. Oct. 6, 2020). 

In a breach of contract case, a Tennessee 
court could exercise specific personal jurisdic- 
tion over the Texas corporation because, after 
evaluating the Texas corporation’s contacts 
with Tennessee related to the contract that 
formed the basis for the Tennessee company’s 
suit, the circumstances exhibited intentional or 
purposeful acts on the part of the Texas corpo- 
ration; the Texas corporation’s contacts were 
substantial enough as it voluntarily elected to 
contract with the Tennessee company, and the 
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Texas corporation knew that the contractual 
work would occur primarily in Tennessee; and 
the Texas corporation did not carry its burden 
of establishing that the exercise of personal 
jurisdiction in Tennessee would be unreason- 
able or unfair. Crouch Ry. Consulting, LLC v. 
LS Energy Fabrication, LLC, — S.W.3d —, 
2020 Tenn. LEXIS 412 (Tenn. Oct. 6, 2020). 


14. Continuing Proceedings. 

Although this section refers to service of 
process in original actions it can also be used 
for continuing proceedings such as enforcement 
of child support decrees since it allows for 
service of process on any basis not inconsistent 
with the United States or Tennessee Constitu- 
tions. Sowell v. Sowell, 493 S.W.2d 86, 1973 
Tenn. LEXIS 499 (Tenn. 1973). 


15. Paternity Actions. 

Service of process under the Tennessee long 
arm statute on the nonresident putative father 
of an illegitimate child conceived in Tennessee 
did not offend the fundamental notions of fair- 
ness to the defendant which defined the limits 
of long arm jurisdiction. Gentry v. Davis, 512 
S.W.2d 4, 1974 Tenn. LEXIS 475 (Tenn. 1974). 

Where a mother who was a resident of Ten- 
nessee instituted a paternity action, a Tennes- 
see court had no personal jurisdiction over the 
alleged nonresident father, who had never been 
in Tennessee, by service of process in a foreign 
state under subdivision (2) or (6). Barnhart v. 
Madvig, 526 S.W.2d 106, 1975 Tenn. LEXIS 591 
(Tenn. 1975). 


16. In Personam Jurisdiction. 

In personam jurisdiction is not assumed as 
punishment for the commission of a tort or the 
breach of a contract. Its assumption is not 
based on the fault of the defendant but on the 
interest of the state. Warren v. Dynamics 
Health Equipment Mfg. Co., 483 F. Supp. 788, 
1980 U.S. Dist. LEXIS 10014 (M.D. Tenn. 
1980). 

The courts of Tennessee must look to the 
jurisdictional statute of the state in which the 
judgment sought to be enforced was entered 
when determining whether that court had ob- 
tained personal jurisdiction over the nonresi- 
dent defendant. Four Seasons Gardening & 
Landscaping, Inc. v. Crouch, 688 S.W.2d 489, 
1984 Tenn. App. LEXIS 3449 (Tenn. Ct. App. 
1984). 

In determining whether a state can assert 
long-arm jurisdiction, due process requires that 
a nonresident defendant be subjected to a judg- 
ment in personam only if he has such minimum 
contacts with the foreign state that the main- 
tenance of the suit does not offend traditional 
notions of fair play and substantial justice. J.I. 
Case Corp. v. Williams, 832 S.W.2d 530, 1992 
Tenn. LEXIS 314 (Tenn. 1992), overruled in 
part, Gordon v. Greenview Hosp., Inc., 300 
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S.W.3d 635, 2009 Tenn. LEXIS 864 (Tenn. Dec. 
17, 2009). 

Defendant’s contacts in Tennessee were not 
so continuous and systematic as to justify the 
exercise of personal jurisdiction. United States 
Fidelity & Guaranty Co. v. Mayberry, 789 F. 
Supp. 901, 1992 U.S. Dist. LEXIS 5648 (E.D. 
Tenn. 1992). 

When a state exercises personal jurisdiction 
over a defendant in a suit not arising out of or 
related to the defendant’s contacts with the 
forum, the state is exercising “general jurisdic- 
tion” over the defendant. United Agric. Servs., 
Inc. v. Scherer, 17 S.W.3d 252, 1999 Tenn. App. 
LEXIS 613 (Tenn. Ct. App. 1999). 

When a state exercises personal jurisdiction 
over a defendant in a suit arising out of or 
related to the defendant’s contacts with the 
forum, the state is exercising “specific jurisdic- 
tion” over the defendant. United Agric. Servs., 
Inc. v. Scherer, 17 S.W.3d 252, 1999 Tenn. App. 
LEXIS 618 (Tenn. Ct. App. 1999). 

Special verdict did not address whether 
agents acted as the sellers’ agents outside the 
presentation or whether the misrepresenta- 
tions made at the presentation were indirectly 
communicated to the buyers who were not 
present at the presentation, and until these 
issues were fully determined, the quantity and 
quality of the sellers’ contacts with Tennessee 
could not be fully determined; on remand and 
after the circuit court had determined the scope 
of the agents’ agency and the nature of their 
representations to the buyers who were not 
present at the presentation, the court should 
determine whether the scope of Tennessee’s 
specific in personam jurisdiction over the sell- 
ers was sufficiently broad to embrace the claims 
of these parties. Creech v. Addington, — S.W.3d 
—, 2007 Tenn. App. LEXIS 557 (Tenn. Ct. App. 
Aug. 29, 2007), rev'd, 281 S.W.3d 363, 2009 
Tenn. LEXIS 88 (Tenn. 2009). 

Record did not demonstrate either that the 
out-of-state hospital had the kind of continuous 
and systematic contacts with Tennessee that 
permitted Tennessee’s courts to exercise gen- 
eral jurisdiction over it or that the control that 
the parent corporation exercised was so exten- 
sive to warrant disregarding the presumption 
of corporate separateness. Gordon v. Greenview 
Hosp., Inc., 300 $.W.3d 635, 2009 Tenn. LEXIS 
864 (Tenn. Dec. 17, 2009). 

Subsidiary had sufficient contacts with the 
forum state to justify the exercise of personal 
jurisdiction where it initiated contact with con- 
sumers in Tennessee through its direct market- 
ing business, the business had allegedly been 
operating for many years, and thus, the subsid- 
iary’s contacts with Tennessee were not limited 
to the maintenance of an unrestricted interac- 
tive website. Pureworks, Inc. v. Brady Corp., — 
F. Supp. 2d —, 2010 U.S. Dist. LEXIS 98399 
(M.D. Tenn. Sept. 20, 2010). 
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Court could not properly exercise general 
personal jurisdiction over either the corpora- 
tion or its officer because: (1) the corporation 
maintained that it owned no property in the 
state of Tennessee, conducted no business in 
Tennessee, and was not registered to do busi- 
ness in Tennessee; (2) even accepting the plain- 
tiffs’ claim that the corporation owned or leased 
a warehouse in Memphis, that incident of own- 
ership merely suggested the presence of other 
ties and did not establish the kind of continu- 
ous and systematic contacts with the forum 
required to establish general personal jurisdic- 
tion; and (3) the plaintiffs had not shown that 
the officer had minimum contacts with the 
state of Tennessee approximating physical 
presence in the state of Tennessee since the 
plaintiffs only showed that the officer made a 
single trip to Memphis. Noval Int’l Res., LLC v. 
Andec, Inc., 875 F. Supp. 2d 804, 2012 U.S. 
Dist. LEXIS 85713 (W.D. Tenn. June 20, 2012). 

Tennessee courts, under the Due Process 
Clause of the Fourteenth Amendment, lacked 
personal jurisdiction over an Indonesian ciga- 
rette manufacturer, whose cigarettes were sold 
in Tennessee through the marketing efforts of a 
Florida entrepreneur who purchased the ciga- 
rettes from an independent foreign distributor, 
because the State of Tennessee failed to estab- 
lish, by a preponderance of the evidence, that 
the manufacturer purposely availed itself of the 
privilege of doing business in Tennessee. State 
v. NV Sumatra Tobacco Trading Co., 403 S.W.3d 
726, 2013 Tenn. LEXIS 335 (Tenn. Mar. 28, 
2013). 


17. —Factors. 

The crucial factor in determining whether 
the exercise of in personam jurisdiction over a 
nonresident offends due process is the conduct 
of the defendant showing that it purposefully 
availed itself of the privilege of carrying on 
activities to secure goods from a manufacturer 
and seller located within the forum. Nichol- 
stone Book Bindery, Inc. v. Chelsea House Pub- 
lishers, 621 S.W.2d 560, 1981 Tenn. LEXIS 487 
(Tenn. 1981), cert. denied, Chelsea House Pub- 
lishers, etc. v. Nicholstone Book Bindery, Inc., 
455 U.S. 994, 102 S. Ct. 1623, 71 L. Ed. 2d 856, 
1982 U.S. LEXIS 1195 (1982). 

It is the contacts of the defendants with this 
state on which jurisdiction must stand or fall. 
Basler v. Nelson, 633 S.W.2d 491, 1982 Tenn. 
App. LEXIS 476 (Tenn. Ct. App. 1982). 

Where plaintiff filed a complaint against de- 
fendants in Tennessee to enforce a foreign judg- 
ment entered in New Jersey, the trial court 
properly granted defendants’ motion to dismiss 
due to lack of personal jurisdiction. The com- 
plaint contained nothing to demonstrate that 
defendants maintained continuous and system- 
atic contacts with Tennessee, that the subject 
matter of the cause of action bore any relation 
with Tennessee, or that the defendants were 
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residents of Tennessee. Law Offices of Hugo 
Harmatz v. Dorrough, 182 S.W.3d 326, 2005 
Tenn. App. LEXIS 428 (Tenn. Ct. App. 2005), 
review or rehearing denied, — S.W.3d —, 2005 
Tenn. LEXIS 1072 (Tenn. 2005). 

District court properly granted North Caro- 
lina corporate officers’ Fed. R. Civ. P. 12(b)(2) 
motion to dismiss for lack of specific personal 
jurisdiction an action by a Tennessee corpora- 
tion alleging violation of Tennessee’s Trade 
Secrets Act, T.C.A. § 47-25-1701, and common 
law; the officers’ activities did not meet the 
requirements of Tennessee’s long-arm statute, 
T.C.A. § 20-2-214, and the officers did not de- 
liberately affiliate themselves with Tennessee 
notwithstanding the existence of a license 
agreement, which contained a Tennessee 
choice-of-law provision, between the North 
Carolina and Tennessee corporations. Intera 
Corp. v. Henderson, 428 F.3d 605, 2005 FED 
App. 4389P, 2005 U.S. App. LEXIS 24330 (6th 
Cir. Tenn. 2005), cert. denied, 547 U.S. 1070, 
126 S. Ct. 1782, 164 L. Ed. 2d 518, 2006 U.S. 
LEXIS 3238 (2006). 

Under T.C.A. § 20-2-214(a), where a corpo- 
rate officer made purposeful choice to enter into 
a business relationship with a limited liability 
company under Tennessee law, traditional no- 
tions of fair play were not offended by requiring 
the officer to defend a claim in Tennessee. 
Caboodles Cosmetics, Ltd. P’ship v. Caboodles, 
LLC, 412 F. Supp. 2d 872, 2006 U.S. Dist. 
LEXIS 6147 (W.D. Tenn. 2006). 

In an action against a corporation by retirees 
and their spouses seeking health insurance 
benefits under the Labor Management Rela- 
tions Act, 29 U.S.C. § 185, and the Employee 
Retirement Income Security Act, 29 U.S.C. 
§ 1132, district court lacked personal jurisdic- 
tion over six out-of-state local unions in relation 
to the corporation’s third-party complaint for 
indemnification because the unions had insuf- 
ficient minimum contacts with Tennessee so as 
to subject them to personal jurisdiction under 
T.C.A. § 20-2-214(a)(6). Kerns v. Caterpillar, 
Inc., 583 F. Supp. 2d 885, 2008 U.S. Dist. 
LEXIS 36634 (M.D. Tenn. May 1, 2008). 

Jurisdiction under the Tennessee long-arm 
statute, T.C.A. § 20-2-214(a)(6), was consistent 
with federal due process requirements; the 
court could exercise specific jurisdiction be- 
cause the trademark and other claims in the 
case were sufficiently related to defendant’s 
contacts with the state of Tennessee. Invisible 
Fence, Inc. v. Fido’s Fences, Inc., 687 F. Supp. 
2d 726, 2009 U.S. Dist. LEXIS 74024 (E.D. 
Tenn. Aug. 20, 2009). 

Fiduciary shield doctrine did not apply to 
T.C.A. §§ 20-2-214(a)(6), 20-2-225, because the 
statutes were coextensive with due process, 
and defendants, a company’s officers, purpose- 
fully availed themselves of Tennessee by send- 
ing emails to plaintiff equipment supplier for 
the supplier to fraudulent pay the company 
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instead of its accounts receivable assignee. 
Simplex Healthcare, Inc. v. Marketlinkx Direct, 
Mit. i0L r oupp, 20 426,) 2010 US) Dist: 
LEXIS 7178 (M.D. Tenn. Jan. 25, 2011). 

Specific personal jurisdiction over the corpo- 
ration’s officer was lacking because: (1) the 
plaintiffs had not shown that the officer pur- 
posely availed himself of the privilege of doing 
business in Tennessee; (2) the plaintiffs had not 
shown that the officer’s participation in the 
parties’ negotiations created the quality of con- 
tacts with Tennessee required to support per- 
sonal jurisdiction; (3) the plaintiffs failed to 
show that the terms of the contract or the 
future consequences of the contract in any way 
required the officer to perform duties or carry 
out activities in Tennessee; and (4) the plain- 
tiffs had not carried their burden to show that 
the officer had minimum contacts with Tennes- 
see in the course of performing the contract. 
Noval Int’l Res., LLC v. Andec, Inc., 875 F. 
Supp. 2d 804, 2012 U.S. Dist. LEXIS 85713 
(W.D. Tenn. June 20, 2012). 

Jurisdiction over the individual officers of a 
corporation cannot be predicated merely upon 
jurisdiction over the corporation; instead, the 
court must make an independent determina- 
tion about whether it can exercise specific per- 
sonal jurisdiction over an officer or agent 
named as a party, and the fact that the officer or 
agent acts in an official capacity, and not a 
purely personal capacity, is not dispositive of 
the jurisdictional issue. Therefore, the court 
had to separately analyze the factors to con- 
sider whether it had specific personal jurisdic- 
tion over the corporation and its officers. Noval 
Int'l Res., LLC v. Andec, Inc., 875 F. Supp. 2d 
804, 2012 U.S. Dist. LEXIS 85713 (W.D. Tenn. 
June 20, 2012). 


18. Internet. 

While a general posting on the internet is not 
sufficient to establish minimum contacts, 
courts may find personal jurisdiction appropri- 
ate where there is something more to indicate 
that the defendant purposefully directed activi- 
ties to the forum state. Bailey v. Turbine De- 
sign, Inc., 86 F. Supp. 2d 790, 2000 U.S. Dist. 
LEXIS 2538 (W.D. Tenn. 2000). 

By merely posting defamatory information 
regarding a Tennessee businessman on a pas- 
sive website that was available to anyone any- 
where with access to the internet, defendants 
did not purposely avail themselves of the ben- 
efits of the state of Tennessee. Bailey v. Turbine 
Design, Inc., 86 F. Supp. 2d 790, 2000 U.S. Dist. 
LEXIS 2538 (W.D. Tenn. 2000). 

For purposes of determining jurisdiction un- 
der the Tennessee long-arm statute, T.C.A. 
§ 20-2-214(a)(6), defendant’s website alone, 
which included no means of direct payment, did 
not meet the requisite level of interactivity for 
defendant to have purposefully availed itself of 
acting in Tennessee. Invisible Fence, Inc. v. 
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Fido’s Fences, Inc., 687 F. Supp. 2d 726, 2009 
U.S. Dist. LEXIS 74024 (E.D. Tenn. Aug. 20, 
2009). 

Since defendant customers of plaintiff Ten- 
nessee auction purposefully directed alleged 
libelous communications about the auction 
house through the internet into Tennessee that 
caused injury within Tennessee, and those com- 
munications formed the “heart” of the cause of 
action, personal jurisdiction over the customers 
existed under T.C.A. § 20-2-214(a). Nat'l] Pub. 
Auction Co., LLC v. Anderson Motor Sports, 
LLC, — F. Supp. 2d —, 2011 U.S. Dist. LEXIS 
10914 (M.D. Tenn. Jan. 31, 2011). 


19. Conspiracy Theory of Personal Juris- 
diction. 

Where nonresident conspirators purposefully 
directed their activities toward Tennessee and 
should reasonably have anticipated being haled 
into court in Tennessee, due process concerns 
did not preclude the trial court from exercising 
personal jurisdiction over defendants. Manu- 
facturers Consolidation Serv., Inc. v. Rodell, 42 
S.W.3d 846, 2000 Tenn. App. LEXIS 148 (Tenn. 
Ct. App. 2000). 

The “conspiracy theory of personal jurisdic- 
tion” fits within T.C.A. § 20-2-214 and com- 
ports with due process. This theory holds that 
an out-of-state defendant involved in a con- 
spiracy who lacks sufficient “minimum con- 
tacts” with the forum state may nevertheless be 
subject to jurisdiction because of a coconspira- 
tor’s contacts with the forum. Chenault v. 
Walker, 36 S.W.3d 45, 2001 Tenn. LEXIS 46 
(Tenn. 2001). 


20. Particular Cases. 

Where a seller allegedly misrepresented the 
condition of a car sold over the internet, per- 
sonal jurisdiction existed over the seller in the 
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Tennessee buyer’s suit because: (1) The seller 
knowingly interacted with a Tennessee resi- 
dent; (2) The breach of contract claim arose 
from the seller’s act of cashing the buyer’s 
check; and (3) The misrepresentation and fraud 
claims stemmed from the seller’s acts of calling 
into Tennessee and representing the car was 
something it was not. Erwin v. Piscitello, 627 F. 
Supp. 2d 855, 2007 U.S. Dist. LEXIS 73373 
(E.D. Tenn. Sept. 28, 2007). 

Because defendant Kentucky attorney know- 
ingly represented Tennessee client entities for 
several years, and it was not out of the ordinary 
for him to be at the entities’ Tennessee offices 
and he commonly interacted with them by 
phone, and he was deeply involved in the enti- 
ties’ day-to-day affairs, purposeful availment 
was found for purposes of personal jurisdiction 
over the attorney under Tennessee’s long-arm 
statute in a securities fraud case filed by plain- 
tiff receivers for the failed entities. Cumberland 
& Ohio Co. v. Coffman, 719 F. Supp. 2d 884, 
2010 U.S. Dist. LEXIS 50316 (M.D. Tenn. May 
21, 2010). 

Trial court lacked personal jurisdiction over 
out-of-state ratings agencies regarding allega- 
tions of fraud and negligent misrepresentation 
made by a bank in Tennessee because the bank 
failed to demonstrate contacts between the rat- 
ings agencies and the State of Tennessee with 
reasonable particularity sufficient to establish 
a prima facie case of general jurisdiction or 
specific jurisdiction in Tennessee, when the 
rating agencies rated investment products that 
were sold in all fifty states and purchased by 
the bank. First Cmty. Bank, N.A. v. First Tenn. 
Bank, 489 S.W.3d 369, 2015 Tenn. LEXIS 1005 
(Tenn. Dec. 14, 2015), cert. denied, Fitch Rat- 
ings, 1386 S. Ct. 2511, 195 L. Ed. 2d 841, 2016 
U.S. LEXIS 4094 (U.S. 2016). 


20-2-215. Service on secretary of state — Forwarding by registered or 
certified mail — Personal representatives of deceased 
defendants — Time for appearance — Registered or certi- 


fied mail refused. 


(a) Service of process pursuant to § 20-2-214 shall be made by lodging, by 
the plaintiff or the plaintiffs attorney, the original summons and a copy 
certified by the clerk of the court in which the action is brought, with a fee of 
twenty dollars ($20.00), with the secretary of state, who shall promptly send, 
postage prepaid, the certified copy by registered or certified return receipt mail 
to the defendant, along with a written notice that service was so made. 

(b) In case it appears, either before or after the lodging of process as 
provided in subsection (a), that the nonresident is dead, then either original or 
alias process may issue directed to the personal representative of the nonresi- 
dent deceased and shall be sent as provided in this section to the probate court 
of the county and state of the residence of the deceased at the time of the 
deceased’s death. No appearance need be made nor shall judgment be taken 
against the personal representative until the lapse of sixty (60) days from the 
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date of mailing the process to such probate court. The procedure for mailing 
such process and proof of service of process shall be as provided in this section 
and in § 20-2-216 for the service upon living persons. 

(c) The fee of twenty dollars ($20.00) so paid by plaintiff, when fact of 
payment is endorsed on the original process by the secretary of state, shall be 
taxed as plaintiffs cost, to abide the judgment. 

(d) In case delivery of process so made by registered or certified mail is 
refused by the addressee of the process, such refusal to be evidenced by 
appropriate notation of such fact by the postal authorities, such refusal shall 
be deemed the equivalent of delivery and adequately constitutes service. 


History. 

Acts, 1965, ch. 67, § 2; 1971, ch. 332, $.1; 
1979, ch. 88, § 1; 1980, ch. 656, § 2; T.C.A., 
§ 20-236; Acts 1998, ch. 890, § 7. 


Cross-References. 
Certified mail in lieu of registered mail, § 1- 
3-111. 


Rule Reference. 

This section is referred to in the Advisory 
Commission Comments under Rules 4, 4B and 
12 of the Tennessee Rules of Civil Procedure. 


Textbooks. 
Tennessee Jurisprudence, 4 Tenn. Juris., Au- 
tomobiles and Other Vehicles, § 36. 


Law Reviews. 

Expanded In Personam Jurisdiction — Due 
Process and the Tennessee Long Arm Statute 
(Ben H. Cantrell), 33 Tenn. L. Rev. 371. 

Pleadings, Motions and Pre-Trial Procedure, 
4 Mem. St. U.L. Rev. 219. 

Procedure — Nonresident Motorist Statute 
— Exclusive Remedy, 36 Tenn. L. Rev. 591. 

Recent Developments — Domestic Relations 
— Divorce — Due Process for Indigent Plain- 
tiffs, 47 Tenn. L. Rev. 845. 

Some Observations on Problems Posed by the 
Tennessee “Long Arm” Statute and Products 
Liability Cases (Joe A. Moore), 1 Mem. St. U.L. 
Rev. 37. 


NOTES TO DECISIONS 


Analysis 


1. Application to Federal Diversity Actions. 
2. Service on Foreign Corporation. 


1. Application to Federal Diversity Ac- 
tions. 

In products liability action brought by buyer 
of French automobile to recover from out-of- 
state importer for damages suffered in a traffic 
accident in Tennessee as a result of alleged 
defects in the automobile, service under this 
section gave the federal district court jurisdic- 
tion of importer, which sold automobile through 
regional distributor and local retail dealer after 


purchasing it from parent French corporation 
which had manufactured it. Tate v. Renault, 
Inc., 278 F. Supp. 457, 1967 U.S. Dist. LEXIS 
7423 (E.D. Tenn. 1967), affd, 402 F.2d 795, 
1968 U.S. App. LEXIS 5055 (6th Cir. 1968). 


2. Service on Foreign Corporation. 

This statute, in accordance with Tenn. R. Civ. 
P. 4.04(4), provides a procedural alternative for 
obtaining service on the defendant foreign cor- 
poration where jurisdiction is assumed under 
the long arm statute. Gullett v. Qantas Air- 
ways, Ltd., 417 F. Supp. 490, 1975 U.S. Dist. 
LEXIS 12292 (M.D. Tenn. 1975). 


_ 20-2-216. Proof of mailing by secretary of state and receipt by defen- 


dant. 


The original process, endorsed as described in this section, an affidavit of the 
secretary of state setting forth the secretary of state’s compliance with the 
requirements of § 20-2-215, and the return receipt signed by, or duly in behalf 
of, the defendant, shall be attached together and sent to and filed by the clerk. 
There shall be endorsed on the original process by the secretary of state over 
the secretary of state’s signature the date the secretary of state mailed the 
certified copy to the defendant and the date on which the secretary of state 
received the return receipt of the defendant. Thereupon, service on the 
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defendant shall be consummate. An act of a deputy or regular assistant of the 
secretary of state in the secretary of state’s behalf shall be deemed the 


equivalent of the act of the secretary of state. 


Textbooks. 
Tennessee Jurisprudence, 4 Tenn. Juris., Au- 
tomobiles and Other Vehicles, § 36. 


History. 
Acts 1965, ch. 67, § 3; T.C.A., § 20-237. 


Rule Reference. 

This section is referred to in the Advisory 
Commission Comments under Rule 4 of the 
Tennessee Rules of Civil Procedure. 


Law Reviews. 
Procedure — Nonresident Motorist Statute 
— Exclusive Remedy, 36 Tenn. L. Rev. 591. 


20-2-217. Extraterritorial personal service — Proof. 


(a) In addition to service of process on the secretary of state as set forth in 
this part, personal service of process may be made upon any party outside the 
state by any person over eighteen (18) years of age and not a party to the 
action. No order of court shall be required to constitute such person a proper 
officer to receive and execute the process. 

(b) An affidavit of the person serving the process shall be filed with the clerk 
of the court in which the action is pending, stating the time, manner and place 
of service. 


nation of Tennessee’s New “Long-Arm” Statute 
(Harry G. Nichol, Jr.), 18 Vand. L. Rev. 1484. 


History. 
Acts 1965, ch. 67, § 4; 1979, ch. 418, § 2; 
T.C.A., § 20-238. 


Law Reviews. 
Expanded Bases of Jurisdiction — An Exami- 


20-2-218. Causes of action limited. 


Only causes of action arising hereafter or heretofore from past or future 
transactions as set forth in § 20-2-214 may be asserted against the defendant 
in an action in which jurisdiction over the defendant is based upon §§ 20-2-214 


— 20-2-217, this section and § 20-2-219. 


History. 
Acts 1965, ch. 67, § 5; T.C.A., § 20-239. 


Law Reviews. 
A Survey of Civil Procedure in Tennessee — 


1977, Il. Selecting a Proper Forum, (John L. 
Sobieski, Jr.), 46 Tenn. L. Rev. 278. 


NOTES TO DECISIONS 


Analysis 


1. Manufacturer’s Sale Not in State. 
2. Retroactive Application. 


1. Manufacturer’s Sale Not in State. 
Jurisdiction under this act could not be ob- 
tained over a foreign manufacturer of an auto- 
mobile purchased by the plaintiff from a dealer 
who obtained it from an out-of-state distributor 
for an action for damages caused by an alleged 
defect in such automobile on the theory of the 
sale of a defective and unreasonably dangerous 
chattel since such manufacturer’s sale of the 


automobile was not made in this state. Fayette 
v. Volkswagen of America, Inc., 273 F. Supp. 
323, 1967 U.S. Dist. LEXIS 8184 (W.D. Tenn. 
1967). 


2. Retroactive Application. 

This section in providing that it applies to all 
actions arising “hereafter or heretofore from 
past or future transactions” has both prospec- 
tive and retroactive application. Myers v. 
United States Auto. Club, Inc., 281 F. Supp. 48, 
1968 U.S. Dist. LEXIS 8497 (E.D. Tenn. 1968). 

This act is applicable to transactions occur- 
ring prior to its passage. Kroger Co. v. Adkins 
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Transfer Co., 284 F. Supp. 371, 1968 U.S. Dist. 
LEXIS 7751 (M.D. Tenn. 1968), aff'd, Kroger 
Co. v. Dornbos, 408 F.2d 813, 1969 U.S. App. 


PROCESS 


20-2-221 


LEXIS 13119 (6th Cir. Tenn. 1969), affd, Austin 
v. United States, 408 F.2d 808, 1969 U.S. App. 
LEXIS 13404 (9th Cir. Cal. 1969). 


20-2-219. Process under other laws not affected — Liberal construc- 


tion. 


(a) Nothing contained in §§ 20-2-214 — 20-2-218 and this section shall limit 
or affect the service of process in any other manner now provided by law. 

(b) Subsection (a) is in the nature of remedial legislation and it is the 
legislative intent that it be given a liberal construction. 


History. 
Acts 1965, ch. 67, § 6; T.C.A., § 20-240. 


Textbooks. 
Tennessee Jurisprudence, 6 Tenn. Juris., 
Constitutional Law, § 83. 


Law Reviews. 
A Survey of Civil Procedure in Tennessee — 


1977, II. Selecting a Proper Forum, (John L. 
Sobieski, Jr.), 46 Tenn. L. Rev. 273. 

Civil Procedure — In Personam Jurisdiction 
— Act of Conception Provides Sufficient Con- 
tacts with Forum to Ground Long Arm Juris- 
diction, 5 Mem. St. U.L. Rev. 277. 


NOTES TO DECISIONS 


Analysis 


1. Construction. 
2. Effect on Other Laws. 


1. Construction. 

For causes of action arising out of a nonresi- 
dent’s business activities in the state the legis- 
lature intended by this act to extend the juris- 
diction of Tennessee courts over a nonresident 
to the full extent permitted by the fourteenth 
amendment of the United States constitution. 
Southern Machine Co. v. Mohasco Industries, 
Inc., 401 F.2d 374, 1968 U.S. App. LEXIS 5493 
(6th Cir. Tenn. 1968), superseded by statute as 
stated in, UPS v. Buck Fever Racing, — S.W.2d 


—, 1996 Tenn. App. LEXIS 848 (Tenn. Ct. App. 
Dec. 24, 1996), superseded by statute as stated 
in, Tomlin v. Collegiate Techs., Inc., — S.W.3d 
—, 1999 Tenn. App. LEXIS 781 (Tenn. Ct. App. 
Nov. 30, 1999), superseded by statute as stated 
in, Progeny Mktg. v. Farmers & Merchs. Bank, 
— §$.W.3d —, 2005 Tenn. App. LEXIS 208 
(Tenn. Ct. App. Apr. 7, 2005). 


2. Effect on Other Laws. 

The “long arm” statute, §§ 20-2-214 — 20-2- 
219, does not repeal or override the nonresident 
motorist statute as set out in §§ 20-2-203 — 
20-2-207. Hatler v. Stout, 222 Tenn. 172, 434 
S.W.2d 329, 1968 Tenn. LEXIS 507 (1968). 


20-2-220. Authority of deputy and assistant secretaries of state. 


An act of a deputy or regular assistant of the secretary of state in the 
secretary of state’s behalf under this part shall be deemed the equivalent of the 
act of the secretary of state; provided, that the deputy or assistant signs the 
name of the secretary of state by the secretary of state as the deputy or 
assistant so that the record will show the party acting for the secretary of state 
and that such party was a deputy of or regular assistant to the secretary of 
state. 


History. 
Acts 1967, ch. 191, § 1; T.C.A., § 20-241. 


20-2-221. “Person” defined. 


As used in §§ 20-2-222 — 20-2-225, “person” includes an individual, execu- 
tor, administrator or other personal representative, or a corporation, partner- 
ship, association or any other legal or commercial entity, whether or not a 
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citizen or domiciliary of this state and whether or not organized under the laws 
of this state. 


History. 
Acts 1997, ch. 226, § 1. 


20-2-222. Personal jurisdiction based upon enduring relationship. 


A court may exercise personal jurisdiction over: 

(1) Aperson domiciled in, organized under the laws of, or maintaining the 
person’s principal place of business in, the state as to any claim for relief; or 

(2) Aperson who is a party to an action of divorce, annulment or separate 
maintenance when the parties have lived in the marital relationship within 
this state, notwithstanding one party’s subsequent departure from this 
state, as to all obligations arising for alimony, custody, child support, child 
visitation or marital dissolution agreement, if the other party to the marital 
relationship continues to reside in this state. 


History. 
Acts 1997, ch. 226, § 1. 


NOTES TO DECISIONS 


1. Foreign Corporation. the parent corporation exercised was so exten- 
Record did not demonstrate either that the sive to warrant disregarding the presumption 
out-of-state hospital had the kind of continuous _ of corporate separateness. Gordon v. Greenview 


and systematic contacts with Tennessee that Hosp., Inc., 300 S.W.3d 635, 2009 Tenn. LEXIS 
permitted Tennessee’s courts to exercise gen- 64 (Tenn. Dec. 17, 2009). 
eral jurisdiction over it or that the control that 


20-2-223. Personal jurisdiction based on conduct. 


(a) A court may exercise personal jurisdiction over a person, who acts 
directly or indirectly, as to a claim for relief arising from the person’s: 

(1) Transacting any business in this state; 

(2) Contracting to supply services or things in this state; 

(3) Causing tortious injury by an act or omission in this state; 

(4) Causing tortious injury in this state by an act or omission outside this 
state of the person who regularly does or solicits business, or engages in any 
other persistent course of conduct, or derives substantial revenue from goods 
used or consumed or services rendered, in this state; 

(5) Having an interest in, using or possessing real property in this state; 

(6) Contracting to insure any person, property or risk located within this 
state at the time of contracting; or 

(7) Conduct as a director or officer of a domestic corporation or the conduct 
of a domestic corporation while the person held office as a director or officer. 
(b) When jurisdiction over a person is based solely upon this section, only a 

claim for relief arising from acts enumerated in this section may be asserted 
against that person. 
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History. 
Acts 1997, ch. 226, § 1. 


' Law Reviews. 


A Tale of Two Jurisdictions, 68 Vand. L. Rev. 
501 (2015). 


PROCESS 


20-2-224 


Federal Civil Procedure — Personal Jurisdic- 
tion — General Jurisdiction Over Foreign Cor- 
porations Based Upon Domestic Subsidiary Ac- 
tivity Within The Forum State, 82 Tenn. L. Rev. 
461 (2015). 


NOTES TO DECISIONS 


Analysis 


. Illustrative Cases. 

. Contract to Supply Things. 

. Conspiracy Theory of Personal Jurisdiction. 

. Manufacturer’s Awareness of Distribution 
System. 

5. Personal Jurisdiction Proper. 


em woN Re 


1. Illustrative Cases. 

Where promissory note was prepared in Ten- 
nessee, was governed by Tennessee law by the 
terms thereof and payments were to be made in 
Tennessee, the requirements of T.C.A. § 20-2- 
223 were satisfied and personal jurisdiction 
was established over Michigan corporation. 
United Agric. Servs., Inc. v. Scherer, 17 S.W.3d 
252, 1999 Tenn. App. LEXIS 613 (Tenn. Ct. 
App. 1999). 

Tennessee court could not exercise personal 
jurisdiction over a Kentucky repair shop in a 
breach of contract action arising out of repairs 
made to a truck in Kentucky that was later 
driven to Tennessee where it caught fire. The 
only contacts that the repair shop had with the 
forum state were the occasional attendance of 
its employees at automobile auctions in Nash- 
ville, Tennessee, and 17 customers had Tennes- 
see addresses. Gregurek v. Swope Motors, Inc., 
138 S.W.3d 882, 2003 Tenn. App. LEXIS 640 
(Tenn. Ct. App. 2003). 


2. Contract to Supply Things. 

Promissory note which specifically provided 
for payment in Tennessee came within the 
provisions of T.C.A. § 20-2-223(a)(2) as a con- 
tract to supply “things” in this state. United 
Agric. Servs., Inc. v. Scherer, 17 S.W.3d 252, 
1999 Tenn. App. LEXIS 613 (Tenn. Ct. App. 
1999). 


3. Conspiracy Theory of Personal Juris- 
diction. 

The “conspiracy theory of personal jurisdic- 
tion” which provides that an out-of-state defen- 
dant involved in a conspiracy who lacks suffi- 
cient “minimum contacts” with the forum state 
may nevertheless be subject to jurisdiction be- 
cause of a coconspirator’s contacts with the 
forum, fits within § 20-2-214 and comports 


20-2-224. Service outside the state. 


with due process. Chenault v. Walker, 36 
S.W.3d 45, 2001 Tenn. LEXIS 46 (Tenn. 2001). 


4, Manufacturer’s Awareness of Distribu- 
tion System. 

Manufacturer’s awareness of the distribution 
system, through which it receives economic and 
legal benefits, justifies subjecting the manufac- 
turer to the jurisdiction of every forum within 
its distributors’ market area; accordingly, a 
manufacturer that intentionally seeks out a 
distribution system, with the goal of national 
distribution, should reasonably expect that its 
products could be sold throughout the 50 states 
and that it could be subject to the jurisdiction of 
every state. This does not completely eradicate 
a foreign manufacturer’s ability to insulate 
itself from personal jurisdiction in the state of 
Tennessee, however; if the foreign manufac- 
turer attempts to preclude the distribution and 
sale of its products in the forum state, it may 
avoid the jurisdiction of the courts of that state. 
State v. NV Sumatra Tobacco Trading Co., — 
S.W.3d —, 2011 Tenn. App. LEXIS 354 (Tenn. 
Ct. App. June 28, 2011), rehearing denied, 
State v. NV Sumatra Tobacco Trading Co., — 
S.W.3d —, 2011 Tenn. App. LEXIS 470 (Tenn. 
Ct. App. Aug. 24, 2011), rev’d, State v. NV 
Sumatra Tobacco Trading Co., 403 S.W.3d 726, 
2013 Tenn. LEXIS 335 (Tenn. Mar. 28, 20138). 


5. Personal Jurisdiction Proper. 

Chancery court erred in finding that it lacked 
personal jurisdiction over defendant tobacco 
product manufacturer because the manufac- 
turer intentionally used a distribution system 
with the desired result of selling its product in 
all 50 states, including Tennessee, so as to 
support a finding that the manufacturer had 
minimum contacts with the state necessary to 
invoke the exercise of personal jurisdiction. 
State v. NV Sumatra Tobacco Trading Co., — 
S.W.3d —, 2011 Tenn. App. LEXIS 354 (Tenn. 
Ct. App. June 28, 2011), rehearing denied, 
State v. NV Sumatra Tobacco Trading Co., — 
S.W.3d —, 2011 Tenn. App. LEXIS 470 (Tenn. 
Ct. App. Aug. 24, 2011), rev'd, State v. NV 
Sumatra Tobacco Trading Co., 403 S.W.3d 726, 
2013 Tenn. LEXIS 335 (Tenn. Mar. 28, 2013). 


When the exercise of personal jurisdiction is authorized by §§ 20-2-221 — 
20-2-223, this section and § 20-2-225, service may be made outside this state 
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in the manner provided by the Tennessee rules of civil procedure or as 


otherwise provided by law. 


History. 
Acts 1997, ch. 226, § 1. 


Law Reviews. 
Constitutional Law — Personal Jurisdiction 


—AState’s Ability to Exercise Jurisdiction over 
a Foreign Manufacturer, 81 Tenn. L. Rev. 339 
(2014). 


20-2-225. Other bases of jurisdiction unaffected — Jurisdiction when- 
ever permitted by constitution. 


A court of this state may exercise jurisdiction: 
(1) On any other basis authorized by law; or 
(2) On any basis not inconsistent with the constitution of this state or of 


the United States. 


History. 
Acts 1997, ch. 226, § 1. 


Law Reviews. 

A Tale of Two Jurisdictions, 68 Vand. L. Rev. 
501 (2015). 

Back to the Basics: Resisting Novel and Ex- 
treme Approaches to the Law of Personal Ju- 
risdiction and the Internet, 30 U. Mem. L. Rev. 
157 (1999). 

Constitutional Law — Personal Jurisdiction 
— A State’s Ability to Exercise Jurisdiction over 


a Foreign Manufacturer, 81 Tenn. L. Rev. 339 
(2014). 

Federal Civil Procedure — Personal Jurisdic- 
tion — General Jurisdiction Over Foreign Cor- 
porations Based Upon Domestic Subsidiary Ac- 
tivity Within The Forum State, 82 Tenn. L. Rev. 
461 (2015). 

Rethinking Conspiracy Jurisdiction in Light 
of Stream of Commerce and Effects-Based Ju- 
risdictional Principles, 71 Vand. L. Rev. 1333 
(May 2018). 


NOTES TO DECISIONS 


Analysis 


. Constitutionality. 

. Jurisdiction Not Found. 
. Jurisdiction Found. 

. Jurisdiction Proper. 


= PON Fe 


. Constitutionality. 

When a state’s long arm statute authorizes 
the assertion of personal jurisdiction to the 
limits of federal due process, as does T.C.A. 
§ 20-2-225, the issue becomes simply whether 
the trial court’s exercise of personal jurisdiction 
over the defendant meets due process require- 
ments. Manufacturers Consolidation Serv., Inc. 
v. Rodell, 42 S.W.3d 846, 2000 Tenn. App. 
LEXIS 148 (Tenn. Ct. App. 2000). 

Where nonresident conspirators purposefully 
directed their activities toward Tennessee and 
should reasonably have anticipated being haled 
into court in Tennessee, due process concerns 
did not preclude the trial court from exercising 
personal jurisdiction over defendants. Manu- 
facturers Consolidation Serv., Inc. v. Rodell, 42 
S.W.3d 846, 2000 Tenn. App. LEXIS 148 (Tenn. 
Ct. App. 2000). 


2. Jurisdiction Not Found. 
Record did not demonstrate either that the 
out-of-state hospital had the kind of continuous 


and systematic contacts with Tennessee that 
permitted Tennessee’s courts to exercise gen- 
eral jurisdiction over it or that the control that 
the parent corporation exercised was so exten- 
sive to warrant disregarding the presumption 
of corporate separateness. Gordon v. Greenview 
Hosp., Inc., 300 S.W.3d 635, 2009 Tenn. LEXIS 
864 (Tenn. Dec. 17, 2009). 

Tennessee courts, under the Due Process 
Clause of the Fourteenth Amendment, lacked 
personal jurisdiction over an Indonesian ciga- 
rette manufacturer, whose cigarettes were sold 
in Tennessee through the marketing efforts of a 
Florida entrepreneur who purchased the ciga- 
rettes from an independent foreign distributor, 
because the State of Tennessee failed to estab- 
lish, by a preponderance of the evidence, that 
the manufacturer purposely availed itself of the 
privilege of doing business in Tennessee. State 
v. NV Sumatra Tobacco Trading Co., 403 S.W.3d 
726, 2013 Tenn. LEXIS 335 (Tenn. Mar. 28, 
2013). 

Trial court lacked personal jurisdiction over 
out-of-state ratings agencies regarding allega- 
tions of fraud and negligent misrepresentation 
made by a bank in Tennessee because the bank ~ 
failed to demonstrate contacts between the rat- 
ings agencies and the State of Tennessee with 
reasonable particularity sufficient to establish — 
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a prima facie case of general jurisdiction or 
specific jurisdiction in Tennessee, when the 


rating agencies rated investment products that 


were sold in all fifty states and purchased by 
the bank. First Cmty. Bank, N.A. v. First Tenn. 
Bank, 489 S.W.3d 369, 2015 Tenn. LEXIS 1005 
(Tenn. Dec. 14, 2015), cert. denied, Fitch Rat- 
ings, 136 S. Ct. 2511, 195 L. Ed. 2d 841, 2016 
U.S. LEXIS 4094 (U.S. 2016). 


3. Jurisdiction Found. 

Fiduciary shield doctrine did not apply to 
T.C.A. §§ 20-2-214(a)(6), 20-2-225, because the 
statutes were coextensive with due process, 
and defendants, a company’s officers, purpose- 
fully availed themselves of Tennessee by send- 
ing emails to plaintiff equipment supplier for 
the supplier to fraudulent pay the company 
instead of its accounts receivable assignee. 
Simplex Healthcare, Inc. v. Marketlinkx Direct, 
Inc., 761 F. Supp. 2d 726, 2011 U.S. Dist. 
LEXIS 7178 (M.D. Tenn. Jan. 25, 2011). 

Trial court erred in dismissing for lack of 
personal jurisdiction a Tennessee civil engi- 
neering company’s action for breach of contract 
and unjust enrichment against a Texas energy 
company because the energy company purpose- 
fully availed itself of conducting business in the 
state; the contract identified the civil engineer- 
ing company as a Tennessee company, the en- 
ergy company knew it was engaging a Tennes- 
see company, and the civil engineering 
company did all of the work in Tennessee. 
Crouch Ry. Consulting, LLC v. LS Energy Fab- 
rication, LLC, — S.W.3d —, 2019 Tenn. App. 
LEXIS 212 (Tenn. Ct. App. Apr. 30, 2019), affd, 
Crouch Ry. Consulting, LLC v. LS Energy Fab- 
rication, LLC, — S.W.3d —, 2020 Tenn. LEXIS 
412 (Tenn. Oct. 6, 2020). 

Exercise of jurisdiction over a Texas energy 
company was fair and reasonable because the 
energy company did not make the courts aware 
of any substantive social policies of Texas that 
would be affected by a Tennessee court’s exer- 
cise of jurisdiction. Crouch Ry. Consulting, LLC 
v. LS Energy Fabrication, LLC, — S.W.3d —, 
2019 Tenn. App. LEXIS 212 (Tenn. Ct. App. Apr. 
30, 2019), affd, Crouch Ry. Consulting, LLC v. 
LS Energy Fabrication, LLC, — S.W.3d —, 
2020 Tenn. LEXIS 412 (Tenn. Oct. 6, 2020). 

Because a Tennessee civil engineering com- 
pany’s action stemmed directly from a Texas 
energy company’s alleged breach of the con- 
tract, the energy company’s failure to pay the 
contract price, its contacts with Tennessee were 
sufficient for specific personal jurisdiction in 
Tennessee; the energy company purposefully 
targeted Tennessee when it entered into a busi- 
ness transaction with a Tennessee company for 
a customized, specialized service to be per- 
formed in Tennessee. Crouch Ry. Consulting, 
LLC vy. LS Energy Fabrication, LLC, — S.W.3d 
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—, 2019 Tenn. App. LEXIS 212 (Tenn. Ct. App. 
Apr. 30, 2019), aff'd, Crouch Ry. Consulting, 
LLC v. LS Energy Fabrication, LLC, — S.W.3d 
—, 2020 Tenn. LEXIS 412 (Tenn. Oct. 6, 2020). 


4, Jurisdiction Proper. 

Chancery court erred in finding that it lacked 
personal jurisdiction over defendant tobacco 
product manufacturer because the manufac- 
turer intentionally used a distribution system 
with the desired result of selling its product in 
all 50 states, including Tennessee, so as to 
support a finding that the manufacturer had 
minimum contacts with the state necessary to 
invoke the exercise of personal jurisdiction. 
State v. NV Sumatra Tobacco Trading Co., — 
S.W.3d —, 2011 Tenn. App. LEXIS 354 (Tenn. 
Ct. App. June 28, 2011), rehearing denied, 
State v. NV Sumatra Tobacco Trading Co., — 
S.W.3d —, 2011 Tenn. App. LEXIS 470 (Tenn. 
Ct. App. Aug. 24, 2011), rev’d, State v. NV 
Sumatra Tobacco Trading Co., 403 S.W.3d 726, 
2013 Tenn. LEXIS 335 (Tenn. Mar. 28, 2013). 

Manufacturer’s awareness of the distribution 
system, through which it receives economic and 
legal benefits, justifies subjecting the manufac- 
turer to the jurisdiction of every forum within 
its distributors’ market area; accordingly, a 
manufacturer that intentionally seeks out a 
distribution system, with the goal of national 
distribution, should reasonably expect that its 
products could be sold throughout the 50 states 
and that it could be subject to the jurisdiction of 
every state. This does not completely eradicate 
a foreign manufacturer’s ability to insulate 
itself from personal jurisdiction in the state of 
Tennessee, however; if the foreign manufac- 
turer attempts to preclude the distribution and 
sale of its products in the forum state, it may 
avoid the jurisdiction of the courts of that state. 
State v. NV Sumatra Tobacco Trading Co., — 
S.W.3d —, 2011 Tenn. App. LEXIS 354 (Tenn. 
Ct. App. June 28, 2011), rehearing denied, 
State v. NV Sumatra Tobacco Trading Co., — 
S.W.3d —, 2011 Tenn. App. LEXIS 470 (Tenn. 
Ct. App. Aug. 24, 2011), rev’d, State v. NV 
Sumatra Tobacco Trading Co., 403 S.W.3d 726, 
2013 Tenn. LEXIS 335 (Tenn. Mar. 28, 2013). 

In a Tennessee law firm’s breach of contract 
action, arising from an out-of-state attorney’s 
failure to pay his share of expenses from a 
matter that the parties litigated together, there 
was personal jurisdiction over the attorney 
because after the firm established sufficient 
minimum contacts, the attorney did not show 
that it was an unfair or unreasonable burden 
on him to defend the action in Tennessee. Wolff 
Ardis, P.C. v. Dailey, — S.W.3d —, 2013 Tenn. 
App. LEXIS 679 (Tenn. Ct. App. Oct. 11, 2013), 
appeal denied, Wolf Ardis, PC v. Dailey, — 
S.W.3d —, 2014 Tenn. LEXIS 211 (Tenn. Mar. 4, 
2014). 
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20-2-226. Service on the secretary of state—Collection of fee. 


The secretary of state shall collect a fee of twenty dollars ($20.00) each time 
process is served on the secretary of state under this chapter, or pursuant to 
the convention on the service abroad of judicial and extrajudicial documents in 
civil or commercial matters, signed at The Hague, November 15, 1965, 
commonly referred to as “The Hague Convention.” The party to a proceeding 
causing service of process is entitled to recover this fee as costs if such party 
prevails in the proceeding. 


History. 
Acts 1998, ch. 890, § 8. 


CHAPTER 3 
LIS PENDENS 


Section 

20-3-101. Filing of abstract — Effect of not filing. 
20-3-102. Duties of register. 

20-3-103. Termination of action in which filed. 
20-3-104. [Reserved.] 

20-3-105. Lien on real estate. 


20-3-101. Filing of abstract — Effect of not filing. 


(a) When any person, in any court of record, by declaration, petition, bill or 
cross bill, seeks to fix a lien lis pendens on real estate, or any interest in real 
estate, situated in the county of suit, in furtherance of the setting aside of a 
fraudulent conveyance, of subjection of property under return of nulla bona, 
tracing a trust fund, enforcing an equitable vendor’s lien, or otherwise, that 
person shall file for record in the register’s office of the county an abstract, 
certified by the clerk, containing the names of the parties to the suit, a 
description of the real estate affected, its ownership and a brief statement of 
the nature and amount of the lien sought to be fixed. 

(b) Until the abstract is so filed, so far as concerns the rights of bona fide 
purchasers and encumbrancers, for value, of the realty, or any interest in the 
realty, they shall not be affected. 


History. Tennessee Forms (Robinson, Ramsey and 
Code 1932, § 8053; T.C.A. (orig. ed.), § 20- Harwell), No. 8-801. 
301. Tennessee Jurisprudence, 18 Tenn. Juris., 


Cross-References. Lis Pendens, §§ 3, 5. 


Registration of abstract, §§ 25-5-107 — 25- Jaw Reviews. 


pemtue The Tennessee Recording System (Toxey H. 
Textbooks. Sewell), 50 Tenn. L. Rev. 1 (1982). 

Gibson’s Suits in Chancery (7th ed., Inman), 
§§ 89, 90, 329. 


NOTES TO DECISIONS 


Analysis 3. Failure to File Abstract. 


1. Application of Other Laws. 4. Necessity for Filing. 
2. Effect of Lis Pendens. 5. Effect of Filing. 
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6. Personalty. 


1. Application of Other Laws. 

In bill to subject property, provisions of § 26- 
4-104 relating to lien lis pendens contained in 
chapter dealing with bills to subject property 
governed over general provisions relating to lis 
pendens contained in this section. Cannon 
Mills, Inc. v. Spivey, 208 Tenn. 419, 346 S.W.2d 
266, 1961 Tenn. LEXIS 301 (1961). 

This section is applicable to the attachment 
provision of § 29-6-135, and bank’s attachment 
was ineffective in defeating the rights of bona 
fide purchasers, where that attachment had not 
been properly filed. American Nat'l Bank & 
Trust Co. v. Wilds, 545 S.W.2d 749, 1976 Tenn. 
App. LEXIS 261 (Tenn. Ct. App. 1976). 


2. Effect of Lis Pendens. 

Lot upon which lien lis pendens was fixed 
was not subject to execution or attachment at 
law. Cannon Mills, Inc. v. Spivey, 208 Tenn. 419, 
346 S.W.2d 266, 1961 Tenn. LEXIS 301 (1961). 

An attaching creditor who records a notice of 
lis pendens has priority over a bona fide con- 
veyee whose deed is not recorded until after the 
registration of the lis pendens notice. W. & O. 
Constr. Co. v. IVS Corp., 688 S.W.2d 67, 1984 
Tenn. App. LEXIS 3187 (Tenn. Ct. App. 1984). 

Filing of a notice of lien lis pendens neither 
created nor perfected a lien for purposes of 
removal of the judgment as a voidable prefer- 
ence under bankruptcy law. In re Ressler, 61 
B.R. 403, 1986 Bankr. LEXIS 6099 (Bankr. E.D. 
Tenn. 1986). 


3. Failure to File Abstract. 

Where property owners, who brought suit to 
enforce restrictive covenants upon use of land 
against defendant’s property by imposition of 
an equitable servitude or negative reciprocal 
easement, did not file an abstract of the suit as 
required by this section, and where defendant 


20-3-102. Duties of register. 
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20-3-103 


had entered upon performance of its contract 
for the purchase of realty without notice of 
property owner’s equitable claim, defendant 
was a bona fide encumbrancer for value of the 
tract of land to which no lien lis pendens 
attached. Land Developers, Inc. v. Maxwell, 537 
S.W.2d 904, 1976 Tenn. LEXIS 620 (Tenn. 
1976). 

It is unnecessary, when compliance has been 
had with §§ 64-1115 (now § 66-11-115) and 
64-1117 (now § 66-11-117 (repealed)), to go 
further and file the notice of abstract pursuant 
to § 20-3-101. Moore-Handley, Inc. v. Associ- 
ates Capital Corp., 576 S.W.2d 354, 1978 Tenn. 
App. LEXIS 325 (Tenn. Ct. App. 1978). 


4, Necessity for Filing. 

No one is required, in addition to complying 
with every requirement of the mechanic’s and 
materialmen’s statute, to file lis pendens pur- 
suant to § 20-3-101. Moore-Handley, Inc. v. 
Associates Capital Corp., 576 S.W.2d 354, 1978 
Tenn. App. LEXIS 325 (Tenn. Ct. App. 1978). 


5. Effect of Filing. 

Architectural firm’s filing a notice of lien lis 
pendens pursuant to this section did not in and 
of itself create a lien; such a filing was merely a 
procedural step, and there had to be some other 
authority, equitable or otherwise, to provide the 
basis for a lien right. In re Airport-81 Nursing 
Care, Inc., 32 B.R. 960, 1983 Bankr. LEXIS 
5408 (Bankr. E.D. Tenn. 1983). 


6. Personalty. 

Buildings to be used as branch banks, an- 
nexed to the property only by utility hookups 
and constructed to be portable so they could be 
moved or sold as market conditions or need 
changed, were personalty and not subject to 
lien lis pendens. Hubbard v. Hardeman County 
Bank, 868 S.W.2d 656, 1993 Tenn. App. LEXIS 
564 (Tenn. Ct. App. 1993). 


It is the duty of the register immediately to file the abstract and to record the 


abstract in the lien book. 


History. 
Code 1932, § 8055; T.C.A (orig. ed.), § 20- 
303. 


Law Reviews. 
Preferences, Priorities, and Powers of the 


State in the Collection of Delinquent Revenue: 
Tennessee’s Tax Enforcement Procedures Act 
(Donald J. Serkin), 8 Mem. St. U.L. Rev. 707. 


20-3-103. Termination of action in which filed. 


(a) Where the suit, abstract of the claimed lien in which has been filed and 
recorded, finally terminates, whether on the merits or otherwise, the court may 
direct the entry on the lien book in the registry of an order respecting the suit 
made by it, which order, certified by the clerk, shall be presented to the 
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register, who shall immediately note its date and record it on the lien book at 
the proper place. 

(b) Should no such order be entered by the court, it is the duty of the plaintiff 
or complainant who filed the notice abstract to cause to be noted of record the 
fact of termination, or, if the claim is satisfied, the satisfaction of the claim, 
such notation to be attested in writing by the register or the register’s deputy. 


History. Law Reviews. 
Code 1932, § 8056; T.C.A. (orig. ed.), § 20- Preferences, Priorities, and Powers of the 
304. State in the Collection of Delinquent Revenue: 


Tennessee’s Tax Enforcement Procedures Act 


Textbooks. (Donald J. Serkin), 8 Mem. St. U.L. Rev. 707. 


Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 8-801. 

Tennessee Jurisprudence, 8 Tenn. Juris., 
Covenants, § 2. 


20-3-104. [Reserved. | 


20-3-105. Lien on real estate. 


(a) When any person in a court of record seeks to fix a lien lis pendens on 
real estate, or any interest in real estate, and the court in furtherance of the 
lien issues a restraining order, the restraining order shall be valid for ninety 
(90) days only unless: 

(1) The court orders a longer period of time to apply; or 
(2) Bond is given for the value of the property involved by the party 
seeking the order. 

(b) The abstract filed in the register’s office pursuant to this part shall 
contain information relevant to any restraining order and the duration of the 
restraining order. 


History. Resener, J. A. Whitson, K. J. Miller), 50 Tenn. 
Acts 1983, ch. 105, § 1. L. Rev. 785 (1983). 


Law Reviews. 
Selected Tennessee Legislation of 1983 (N. L. 


CHAPTER 4 
VENUE 


Part 1. Venue of Actions 


Section 

20-4-101. Transitory actions. 

20-4-102. District in which tort arose. 

20-4-103. Actions in rem. 

20-4-104. Business office of party. 

20-4-105. Objection to venue. 

20-4-106. [Reserved.] 

20-4-107. Real property — State or agency a party. 
20-4-108. Construction. 


Part 2. Change of Venue 


20-4-201. Cases in which venue changeable. 
20-4-202. One change for each side. 


- ee a 
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Section 

20-4-203. 
20-4-204. 
20-4-205. 
20-4-206. 
20-4-207. 
20-4-208. 
20-4-209. 
20-4-210. 
20-4-211. 


Application for change. 
Allowance of change. 
[Reserved.] 


Costs of change. 

Incompetency of judge. 
Transmission of records. 
Expense of transmitting records. 
Expenses relating to jury. 
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Court to which changed — Special venire. 


PART 1 
VENUE OF ACTIONS 


20-4-101. Transitory actions. 


(a) In all civil actions of a transitory nature, unless venue is otherwise 
expressly provided for, the action may be brought in the county where the 
cause of action arose or in the county where the individual defendant resides. 

(b) If, however, the plaintiff and defendant both reside in the same county in 
this state, then the action shall be brought either in the county where the cause 
of action arose or in the county of their residence. 

(c) Where the action is brought either in the county where the cause of 
-action arose or in the county where the defendant resides, process may be sent 
to another county as in local action, and it shall not be necessary nor required 
that the defendant be in the county of action either when the action is 
commenced or during the time between the commencement of the action and 


service of process. 


History. 

Code 1858, §§ 2808, 2809 (deriv. Acts 1809 
(Sept.), ch. 126, § 3); Shan., §§ 4518, 4514; 
Code 1932, §§ 8640, 8641; Acts 1967, ch. 55, 
Se LOvA, Ch.Odg8 dal0s2, co. 440,98. 1; 1.C.A. 
(orig. ed.), § 20-401; Acts 2011, ch. 510, § 3. 


Compiler’s Notes. 

Acts 2011, ch. 510, § 1 provided that the act 
shall be known and cited as the “Tennessee 
Civil Justice Act of 2011.” 

Acts 2011, ch. 510, § 24 provided that the 
act, which amended subsection (a), shall apply 
to all liability actions for injuries, deaths and 
losses covered by the act which accrue on or 
after October 1, 2011. 


Cross-References. 
Divorce action, § 36-4-105. 
Venue of chancery courts, § 16-11-114. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
“pa 


Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 1-8-4.1, 1-8-2, 1-8-12. 

Tennessee Jurisprudence, 1 Tenn. Juris., Ac- 
tions, § 5; 3 Tenn. Juris., Attorney and Client, 
§ 12; 4 Tenn. Juris., Automobiles and Other 
Vehicles, § 36; 7 Tenn. Juris., Corporations, 
§ 118; 11 Tenn. Juris., Equity, § 47; 24 Tenn. 
Juris., Venue, §§ 3, 4; 26 Tenn. Juris., Workers’ 
Compensation, § 47. 


Law Reviews. 

Abolishing Local Action Rules: A First Step 
toward Modernizing Jurisdiction and Venue in 
Tennessee, 34 U. Mem. L. Rev. 251 (2004). 

Jurisdiction, Venue and “Localized Actions” 
in Tennessee (June F. Entman), 39 No. 4 Tenn. 
B.J. 33 (2003). 

Tennessee Workers’ Compensation — Where 
Is the Proper Venue? (D. Andrew Byrne, Ted C. 
Raynor), 20 Mem. St. U.L. Rev. 189 (1990). 
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NOR wWNe 


1. Construction. 

This section is in derogation of the common 
law, and will not be given a strained construc- 
tion. Carlisle v. Cowan, 85 Tenn. 165, 2 S.W. 26, 
1886 Tenn. LEXIS 27 (1886). 

Where plaintiff, in an action for personal and 
property damages, caused by collision between 
an automobile and a freight train, was a resi- 
dent of Houston County, where the collision 
occurred, and the defendant was a foreign rail- 
road corporation which had an agent in Hous- 
ton County on which service of process could be 
had, the venue of the action was properly in 
Houston County and not in Davidson County, 
the place of bringing the suit on the contention 
that the main operations of the railroad were in 
Davidson County. Louisville & N. R. Co. v. 
Hooper, 52 Tenn. App. 436, 375 S.W.2d 868, 
1963 Tenn. App. LEXIS 104 (Tenn. Ct. App. 
1963), questioned, Bryant v. Central Motor Ex- 
press, Inc., 218 Tenn. 542, 404 S.W.2d 5138, 1966 
Tenn. LEXIS 587 (1966). 


Under this section residence of plaintiff re- 
fers to residence at the time suit is brought 
rather than residence at the time of occurrence 
of events giving rise to the action. Northcott v. 
Holloway, 225 Tenn. 141, 464 S.W.2d 551, 1971 
Tenn. LEXIS 288 (1971). 

The language of T.C.A. § 20-4-101(b) is man- 
datory and has been consistently recognized as 
such. Mills v. Wong, 39 S.W.3d 188, 2000 Tenn. 
App. LEXIS 626 (Tenn. Ct. App. 2000). 

Trial court correctly found that T.C.A. § 20- 
4-101(b) does not supersede the venue options 
afforded to homeowners in T.C.A. § 47-18- 
109(a)(2) for cases brought under the Tennessee 
Consumer Protection Act; this special venue 
provision for consumer protection actions is 
irreconcilable with Tennessee’s general venue 
provision and is thus presumed to be an excep- 
tion to the general venue provision. Netherland 
v. Hunter, 133 S.W.3d 614, 2003 Tenn. App. 
LEXIS 730 (Tenn. Ct. App. 2003), appeal de- 
nied, — S.W.3d —, 2004 Tenn. LEXIS 314 
(Tenn. Apr. 5, 2004). 


2. Application and Effect. 

This statute applies to suits in chancery as 
well as at law, and is not made inapplicable to 
chancery suits by the use of the word “action” 
instead of the word “suit.” Childress v. Perkins, 
3 Tenn. 87, 1 Cooke, 1812 Tenn. LEXIS 23 
(1812); Parkes v. Parkes, 3 Cooper’s Tenn. Ch. 
647 (1878); State ex rel. Logan v. Graper, 155 
Tenn. 565, 4 S.W.2d 955, 1926 Tenn. LEXIS 80 
(1927). 

In the absence of a statute regulating venue 
in actions against guardians, the general law 
governs. State ex rel. Logan v. Graper, 155 
Tenn. 565, 4 S.W.2d 955, 1926 Tenn. LEXIS 80 
(1927). 

In transitory actions the nonresident defen- 
dant is for venue purposes, to be treated as a 
resident of the county of the plaintiff, and it 
follows that the plaintiff may bring suit against 
the nonresident in the county in which the 
plaintiff resides. Arrowood v. McMinn County, 
173 Tenn. 562, 121 S.W.2d 566, 1938 Tenn. 
LEXIS 48, 119 A.L.R. 855 (1938). 

The right of an individual, regardless of his 
residence, to sue in a transitory action a debtor, 
regardless of his residence, wherever found, 
cannot be questioned, especially in view of this 
section. Phillips v. Johns-Manville Sales Corp., 
183 Tenn. 266, 191 S.W.2d 554, 1946 Tenn. 
LEXIS 210 (1946). 

If both parties reside in same county, action 
must be filed in that county though transitory, 
otherwise venue is where the defendant can be 
found. Tims v. Carter, 192 Tenn. 386, 241 
S.W.2d 501, 1951 Tenn. LEXIS 417 (1951). 

In an action for damages against a railway 
company arising from a collision in Cheatham 
County, where it appeared that the company 
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maintained an agent and office in Cheatham 
County, but that its principal or “home” office 
was in Davidson County and the plaintiff, who 
resided in Cheatham County, elected to bring 
the action in Davidson County, the mandatory 
provision of this section did not apply, and the 
plaintiff had the right to bring the action in 
Davidson County. Skaggs v. Tennessee C. R. 
Co., 193 Tenn. 384, 246 S.W.2d 55, 1952 Tenn. 
LEXIS 303 (1952). 

Dismissal for lack of venue is not a dismissal 
on the merits. Burton v. Borden Foods Co., 494 
S.W.2d 775, 1972 Tenn. LEXIS 309 (Tenn. 
1972). 

In actions for misconduct of deputies, the 
common-law rule fixing venue exclusively in 
the situs of the defendant county applies in- 
stead of the general venue provisions of this 
section. O’Neal v. De Kalb County, 531 S.W.2d 
296, 1975 Tenn. LEXIS 550 (Tenn. 1975). 

A transitory action can be brought in any 
jurisdiction in which the defendant is found. 
Garland v. Seaboard C. R. Co., 658 S.W.2d 528, 
1983 Tenn. LEXIS 726 (Tenn. 1983). 

Generally, the court in which a principal 
action is brought, being a proper court in which 
to bring that action, has jurisdiction and may 
determine ancillary or incidental proceedings, 
notwithstanding that the venue of an action as 
to such latter matters would be, under other 
circumstances, in another county. Insituform of 
North America, Inc. v. Miller Insituform, Inc., 
695 S.W.2d 198, 1985 Tenn. App. LEXIS 2857 
(Tenn. Ct. App. 1985). 

The issues of proper venue are contingent 
upon whether there is proper joinder of parties. 
Fred’s Finance Co. v. Fred’s of Dyersburg, Inc., 
741 S.W.2d 903, 1987 Tenn. App. LEXIS 3203 
(Tenn. Ct. App. 1987). 

In a family’s medical malpractice suit against 
a doctor, his employer, and a hospital, as the 
family and the employer were in the same 
county (the hospital was not), and the cause of 
action arose out of medical treatment provided 
in that county, transfer of venue to that county 
under T.C.A. § 20-4-101(b) was proper; since 
the entire case could have been brought in that 
county initially, transfer there pursuant to 
T.C.A. § 16-1-116 was permissible. Pack v. 
Ross, 288 S.W.3d 870, 2008 Tenn. App. LEXIS 
223 (Tenn. Ct. App. Apr. 9, 2008). 

Appellee medical center was a material de- 
fendant for purposes of establishing a common 
residence with the developer for venue pur- 
poses and Davidson County was a county pro- 
viding proper venue; thus, the trial court incor- 
rectly dismissed the developer’s amended 
complaint for improper venue. Hermosa Hold- 
ings, Inc. v. Mid-Tennessee Bone & Joint Clinic, 
P.C., — S.W.3d —, 2009 Tenn. App. LEXIS 282 
(Tenn. Ct. App. Mar. 16, 2009), overruled in 
part, Webb v. Nashville Area Habitat for Hu- 
manity, Inc., 346 S.W.3d 422, 2011 Tenn. LEXIS 
623 (Tenn. July 21, 2011). 
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3. —Effect as to Other Statutes. 

Acts 1868-1869, ch. 22, creating the law court 
of Humboldt which provided that residents of 
districts of Gibson County outside of the dis- 
tricts making up the Humboldt law court 
should not be sued in that court did not violate 
Tenn. Const. art. XI, § 8 as being inconsistent 
with the general law governing transitory ac- 
tions as set out in this section, because the 
legislature provided in this section that it 
should apply unless otherwise provided and in 
the instant case it was otherwise provided. 
White v. Garner, 192 Tenn. 429, 241 S.W.2d 
518, 1951 Tenn. LEXIS 425 (1951). 


4, Purpose. 

The purpose of this statute was to localize 
transitory actions. Haynes v. Woods, 151 Tenn. 
163, 268 S.W. 632, 1924 Tenn. LEXIS 56 (1925), 
superseded by statute as stated in, Five Star 
Express v. Davis, 866 S.W.2d 944, 1993 Tenn. 
LEXIS 413 (Tenn. 1993); Tims v. Carter, 192 
Tenn. 386, 241 S.W.2d 501, 1951 Tenn. LEXIS 
417 (1951). 

The statute was designed to prevent a pro- 
ceeding whereby a plaintiff would be permitted 
to catch his neighbor away from home, and the 
home of his witnesses, and surprise him with a 
suit which, however able he may be to resist at 
home, he is wholly unable to do so among 
strangers. Tims v. Carter, 192 Tenn. 386, 241 
S.W.2d 501, 1951 Tenn. LEXIS 417 (1951). 


5. “Cause of Action” — Scope. 

Without attempting to give an inflexible defi- 
nition, it may be stated generally that a “cause 
of action” includes all the facts which together 
constitute the plaintiffs right to maintain the 
action. Mattix v. Swepston, 127 Tenn. 693, 155 
S.W. 928, 1913 Tenn. LEXIS 13 (1913). 


6. Local and Transitory Actions Distin- 
guished. 

Actions against municipal corporations for 
personal injuries are inherently local, and must 
be brought in the county in which such corpo- 
rations have their existence and location, and 
the form of process used to institute suit cannot 
change the nature of the action. Nashville v. 
Webb, 114 Tenn. 432, 85 S.W. 404, 1904 Tenn. 
LEXIS 97 (1905), superseded by statute as 
stated in, Five Star Express v. Davis, 866 
S.W.2d 944, 1993 Tenn. LEXIS 413 (Tenn. 
1993). 

A true statement of the test between a local 
and a transitory action is whether the injury is 
done to a subject matter which, in its nature, 
could not arise beyond the locality of its situa- 
tion, in contradistinction to the subject causing 
the injury, the typical illustration of a local 
action being an injury to real estate, and of a 
transitory action being an injury to the person. 
Mattix v. Swepston, 127 Tenn. 693, 155 S.W. 
928, 1913 Tenn. LEXIS 13 (1913); Burger v. 
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Parker, 154 Tenn. 279, 290 S.W. 22, 1926 Tenn. 
LEXIS 124 (1926). 

The characteristic feature of a transitory 
action is that, by this section, the right of action 
follows the person of the defendant. Brown v. 
Brown, 155 Tenn. 530, 296 S.W. 356, 1926 Tenn. 
LEXIS 77 (1927). 


7. Presence Within Jurisdiction When 
Suit Begun — Necessity. 

The right of suit in all transitory actions 
follows, but does not precede, the person of the 
defendant, and his temporary presence in the 
county, though not as a resident, gives the 
courts of such county jurisdiction of transitory 
actions against him, where process is served on 
him while he is present therein, but jurisdiction 
is not acquired where suit is brought against 
one not a resident of the county, who, at the 
time of its institution, was not actually within 
the county where the suit was instituted. If the 
suit be brought before such defendant comes 
within the jurisdiction of the court, and process 
be served upon him after he comes within such 
jurisdiction, the suit may be abated on plea of 
defendant. Childress v. Perkins, 3 Tenn. 87, 1 
Cooke, 1812 Tenn. LEXIS 23 (1812); Carlisle v. 
Cowan, 85 Tenn. 165, 2 S.W. 26, 1886 Tenn. 
LEXIS 27 (1886); Nashville v. Webb, 114 Tenn. 
432, 85 S.W. 404, 1904 Tenn. LEXIS 97 (1905), 
superseded by statute as stated in, Five Star 
Express v. Davis, 866 S.W.2d 944, 1993 Tenn. 
LEXIS 413 (Tenn. 1993); Haynes v. Woods, 151 
Tenn. 163, 268 S.W. 632, 1924 Tenn. LEXIS 56 
(1925), superseded by statute as stated in, Five 
Star Express v. Davis, 866 S.W.2d 944, 1993 
Tenn. LEXIS 413 (Tenn. 1993); Hamilton Nat'l 
Bank v. Watkins, 172 Tenn. 83, 110 S.W.2d 311, 
1937 Tenn. LEXIS 53 (1937). 

This section is not applicable to an action 
instituted against a nonresident of the county 
while he was not within the county. Carlisle v. 
Cowan, 85 Tenn. 165, 2 S.W. 26, 1886 Tenn. 
LEXIS 27 (1886). 

Upon defendant’s being observed passing 
through the county, process cannot be effec- 
tively sued out and lodged with officer to be 
served should defendant come again into the 
county after his departure without service on 
him. Haynes v. Woods, 151 Tenn. 163, 268 S.W. 
632, 1924 Tenn. LEXIS 56 (1925), superseded 
by statute as stated in, Five Star Express v. 
Davis, 866 S.W.2d 944, 1993 Tenn. LEXIS 413 
(Tenn. 1993). 

Where a nonresident defendant in a suit to 
recover on a promissory note was out of the 
state when the bill was filed, the court acquired 
no jurisdiction by the subsequent service on the 
defendant, within the county, of an alias sub- 
poena. Hamilton Nat’l Bank v. Watkins, 172 
Tenn. 83, 110 S.W.2d 311, 19387 Tenn. LEXIS 53 
(1937). 

Where defendant in a transitory action was 
not in the county at the time the suit was 
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commenced but was later served with process it 
was immaterial whether defendant came into 
the county from another county or another 
state. Hamilton Nat’l Bank v. Watkins, 172 
Tenn. 83, 110 S.W.2d 311, 1937 Tenn. LEXIS 53 
(1937). 

The presence of a defendant in the county, 
though not a resident, gives jurisdiction to the 
courts of the county if the suit be instituted and’ 
summons served upon him while he is in the 
county. Sherrill v. Stevenson, 174 Tenn. 672, 
130 S.W.2d 110, 1938 Tenn. LEXIS 138 (1939). 

Burden of proof was on defendant to sustain 
factual allegations in his plea in abatement to 
effect that he was not within county when suit 
was filed. Allen & Bean, Inc. v. Miller, 61 Tenn. 
App. 373, 454 S.W.2d 367, 1970 Tenn. App. 
LEXIS 296 (Tenn. Ct. App. 1970). 


8. Parties in Same County. 

If both parties reside in the same county, a 
transitory action must be brought there, and 
tried in courts convenient to litigants and wit- 
nesses. Haynes v. Woods, 151 Tenn. 163, 268 
S.W. 632, 1924 Tenn. LEXIS 56 (1925), super- 
seded by statute as stated in, Five Star Express 
v. Davis, 866 S.W.2d 944, 1993 Tenn. LEXIS 
413 (Tenn. 1993); Tims v. Carter, 192 Tenn. 386, 
241 S.W.2d 501, 1951 Tenn. LEXIS 417 (1951). 

An action to recover damages against an 
individual and a foreign corporation, where 
plaintiff and the individual defendant resided 
in the same county, and the other defendant is 
a foreign corporation, the venue of the action is 
in the county where plaintiff and the individual 
defendant reside, especially where the foreign 
corporation has an agent in such county on 
whom summons could be served, in view of this 
section and §§ 20-4-104, 20-6-301 (repealed). 
McClearen v. United States Fidelity & Guar- 
anty Co., 168 Tenn. 268, 77 S.W.2d 451, 1934 
Tenn. LEXIS 51 (1935). 

In a suit for the unlawful killing of plaintiffs 
intestate in an automobile accident where some 
of the defendants were nonresidents of the 
state and others were residents of a different 
county from plaintiff the suit was properly 
brought in the county of plaintiffs residence 
where the nonresident defendants were served 
under the provisions of §§ 20-2-203, 20-2-205, 
20-2-206 and the defendants who were resi- 
dents of the other county were served by coun- 
terpart from the county of plaintiffs residence. 
Carter v. Schackne, 173 Tenn. 44, 114 S.W.2d 
787, 1937 Tenn. LEXIS 11 (1938). 

When the plaintiff and a material defendant 
or defendants reside in the same county, this 
county being the county where the cause of 
action accrued, the county of the residences of 
these parties should be the county of action for 
venue purposes, and under such circumstances 
when there are any residents of the state who 
live in another county and are proper defen- 
dants they may be brought into the county of 
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residence of the plaintiff and the defendants by 
counterpart summons for purpose of suit. Tims 
v. Carter, 192 Tenn. 386, 241 S.W.2d 501, 1951 
Tenn. LEXIS 417 (1951). 

In a tort action where both parties reside in 
the same county the subject matter is localized 
in the county of their residence and the court of 
that county is the only court having jurisdic- 
tion, and a defendant cannot by consent or 
waiver confer such jurisdiction on the court of 
another county. Curtis v. Garrison, 211 Tenn. 
339, 364 S.W.2d 933, 1963 Tenn. LEXIS 355 
(1963). 

This section proscribes the institution of a 
transitory action in this state where both par- 
ties are residents of the same county in another 
state. Ivey v. Dean, 219 Tenn. 408, 410 S.W.2d 
408, 1966 Tenn. LEXIS 540 (1966). 

Venue was not localized when plaintiff lived 
in the same county that the unincorporated 
association had an agent since residence of 
unincorporated association was county where it 
maintained its principal office or place of busi- 
ness. Garland v. Seaboard C. R. Co., 658 S.W.2d 
528, 1983 Tenn. LEXIS 726 (Tenn. 1983). 

Although subsection (b) does not by its terms 
apply to multiple parties, the Tennessee su- 
preme court has applied it in cases where the 
plaintiff and one of several defendants reside in 
the same county and the cause of action arose 
there. Winters v. Healthtrust, Inc., 836 S.W.2d 
584, 1992 Tenn. App. LEXIS 443 (Tenn. Ct. 
App. 1992). 

Venue of a medical malpractice action was 
the county of residence of the plaintiffs and the 
hospital where the cause of action arose, not 
the county of residence of the physician and the 
physician’s employer. Bing v. Baptist Mem. 
Hospital-Union City, 937 S.W.2d 922, 1996 
Tenn. App. LEXIS 390 (Tenn. Ct. App. 1996). 

Proper joinder of parties under Tenn. R. Civ. 
P. 20 does not change the venue analysis under 
T.C.A. § 20-4-101; the fact that there were 
multiple defendants from multiple counties 
added did not change the fact that if plaintiff 
was suing only the defendant, the proper venue 
would be pursuant to T.C.A. § 20-4-101(b). 
Mills v. Wong, 39 S.W.3d 188, 2000 Tenn. App. 
LEXIS 626 (Tenn. Ct. App. 2000). 

Because the parties resided in Campbell 
County and the alleged actions underlying 
plaintiffs claims purportedly occurred in 
Campbell County, the statute localized venue 
in Campbell County alone, and the trial court 
did not err in finding that it lacked subject 
matter jurisdiction over this action; however, as 
the trial court did not adjudicate the case on the 
merits, it should not have dismissed the case 
with prejudice. Bruce v. Jackson, — S.W.3d —, 
2019 Tenn. App. LEXIS 234 (Tenn. Ct. App. 
May 17, 2019). 


9. Submission to Jurisdiction by Appear- 
ance. 

Where a creditor brought an action in attach- 

ment against his debtor and an attachment 
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defendant in the county of the residence of the 
attachment defendant, who filed a cross bill as 
an interpleader and paid the fund into court, 
the debtor submitted to the jurisdiction of the 
court by appearance, answer, and stipulations, 
although she was a resident of another county. 
John Weis, Inc. v. Reed, 22 Tenn. App. 90, 118 
S.W.2d 677, 1938 Tenn. App. LEXIS 9 (Tenn. 
Ct. App. 1938). 


10. Service on Commissioner as Agent. 

The commissioner of insurance (now commis- 
sioner of commerce and insurance) when ap- 
pointed as agent for service is agent for the 
whole state and may be served regardless of the 
location of the insurance company’s principal 
place of business or of where the cause of action 
arose. Cartmell v. Mechanics’ Ins. Co., 167 
Tenn. 498, 71 S.W.2d 688, 1934 Tenn. LEXIS 7 
(1934). 

Where the company continued to do business 
in the state after appointment or designation of 
the commissioner as agent for process, and did 
not revoke the appointment, the commissioner 
remained servable, after the enactment of the 
Code of 1932 in suit brought in any county 
where the complainant resided even though the 
Code of 1932 did not carry forward those pro- 
visions of the law under which the appointment 
was made. Cartmell v. Mechanics’ Ins. Co., 167 
Tenn. 498, 71 S.W.2d 688, 1934 Tenn. LEXIS 7 
(1934). 

Where complainants, residents of Davidson 
County, brought suit against a foreign fraternal 
insurance corporation doing business under the 
lodge system and service of process was on the 
insurance commissioner, the suit had to be 
brought in Davidson County and the chancery 
court of Maury County had no jurisdiction. 
Shirley v. Sovereign Camp, W. O. W., 20 Tenn. 
App. 290, 98 S.W.2d 511, 19386 Tenn. App. 
LEXIS 26 (Tenn. Ct. App. 1936). 


11. Service on Defendant in Criminal Ac- 
tion. 

The fact that defendant’s presence in the 
county of suit was as a defendant in a criminal 
prosecution did not exempt him from service 
unless the criminal prosecution was instituted 
for the bare purpose of bringing him into the 
county for service of process there. Curtis v. 
Kyte, 21 Tenn. App. 115, 106 S.W.2d 234, 1937 
Tenn. App. LEXIS 13 (Tenn. Ct. App. 1937). 


12. Cross Summons. 

Where, in an action to recover damages for 
wrongful death, cross summonses were issued 
from the circuit court of the county where the 
original action was brought, instead of from the 
court of the cross defendants’ residence, as 
required by this section, the procedure was 
clearly irregular and illegal as process, and 
was, therefore, illegal for any purpose. Nunn v. 
Walker, 186 Tenn. 685, 212 S.W.2d 665, 1948 
Tenn. LEXIS 602 (1948). 
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13. Bill Showing Want of Jurisdiction — 
Dismissal. 

Where a chancery bill shows on its face that 
the defendants are citizens of another county, 
and process is served upon them in their 
county, the bill may be dismissed on motion, 
and a plea in abatement is not necessary. 
Parker v. Porter, 12 Tenn. 81, 1833 Tenn. 
LEXIS 17 (1833). 


14. Particular Types of Actions. 


15. —Action Against City for Damages to 
Land. 

An action against a city to recover damages 
for injury to land situated in another county, 
caused by the city taking, under the power of 
eminent domain, water which would otherwise 
flow through the land, can be brought only in 
the county where the city is located, and the 
rule that an action for injuries to land is local, 
being based on only technical reasons or pri- 
vate convenience, must yield to the rule that a 
city can be sued only in the county where it is 
located, since the latter rule is based upon 
public policy. Piercy v. Johnson City, 130 Tenn. 
231, 169 S.W. 765, 1914 Tenn. LEXIS 21, L.R.A. 
(n.s.) 1915F 1029 (1914). 


16. —Actions Arising Out of Use of High- 
ways. 

This section and §§ 20-2-203, 20-2-205, 20-2- 
206 are to be construed in pari materia so that 
under such construction the venue of a cause of 
action arising out of the use of the highways 
commenced under §§ 20-2-203, 20-2-205, 20-2- 
206 will be the county of the plaintiffs resi- 
dence. Carroll v. Matthews, 172 Tenn. 590, 113 
S.W.2d 742, 1937 Tenn. LEXIS 101 (19388); 
Carter v. Schackne, 173 Tenn. 44, 114 S.W.2d 
787, 1937 Tenn. LEXIS 11 (1938); Thomas v. 
Altsheler, 191 Tenn. 640, 235 S.W.2d 806, 1951 
Tenn. LEXIS 368 (1951). 

Sections 20-2-203, 20-2-206, 20-2-207 autho- 
rizing suit in this state against a nonresident 
for a wrongful killing caused by operation of a 
motor vehicle over highways within the state, 
together with this section, make county of 
plaintiffs residence the residence of the non- 
resident defendant for venue purposes, and 
where some defendants were nonresidents and 
others were residents of another county within 
the state, all could be sued in county of plain- 
tiffs residence. Carter v. Schackne, 173 Tenn. 
44, 114 S.W.2d 787, 1937 Tenn. LEXIS 11 
(1938). 

Venue of an action brought by a nonresident 
against another nonresident for damages re- 
sulting from an automobile accident must be in 
the county where the accident occurred. 
Thomas v. Altsheler, 191 Tenn. 640, 235 S.W.2d 
806, 1951 Tenn. LEXIS 368 (1951). 


17. —Actions Involving Corporations. 
For purpose of determining venue of action in 
which corporation is party, the place in which it 
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has principal place of business or principal 
office is generally considered as its “residence.” 
Skaggs v. Tennessee C. R. Co., 193 Tenn. 384, 
246 S.W.2d 55, 1952 Tenn. LEXIS 303 (1952). 

Statutory requirement that venue be laid in 
county where both parties reside did not apply 
to action of plaintiff injured in county of his 
residence by train of corporate defendant with 
office and agent in that county, the action. 
having been brought in different county where 
defendant maintained its principal office and 
place of business. Skaggs v. Tennessee C. R. 
Co., 193 Tenn. 384, 246 S.W.2d 55, 1952 Tenn. 
LEXIS 303 (1952). 


18. —Actions Against Unincorporated As- 
sociations. 

Rule of construction for determining a corpo- 
ration’s residence was applicable to unincorpo- 
rated association. Garland v. Seaboard C. R. 
Co., 658 S.W.2d 528, 1983 Tenn. LEXIS 726 
(Tenn. 1983). 


19. —Actions Against State Officials. 

In declaratory judgment action by county 
officials against heads of state departments 
seeking to have state statute declared uncon- 
stitutional, T.C.A. § 20-4-101 was not appli- 
cable because action of such nature against 
state was not transitory, but local; venue for 
suits against state officials in Davidson County 
was established by § 4-4-104. Morris v. Snod- 
grass, 871 S.W.2d 484, 1993 Tenn. App. LEXIS 
129 (Tenn. Ct. App. 1993). 


20. —Collection of Debt. 

Where the gravamen of the action is one to 
collect a debt, the default in breach consists of 
the failure to pay money and the cause of action 
accrues where the default occurs, which would 
necessarily be in the county where the creditor 
resides. Insituform of North America, Inc. v. 
Miller Insituform, Inc., 695 S.W.2d 198, 1985 
Tenn. App. LEXIS 2857 (Tenn. Ct. App. 1985). 


21. —Death by Wrongful Act. 

An action to recover damages for the death of 
plaintiffs minor son is a transitory action, that 
is, such a cause of action as may have been 
inflicted anywhere. Tims v. Carter, 192 Tenn. 
386, 241 S.W.2d 501, 1951 Tenn. LEXIS 417 
(1951). 

When a mother voluntarily dismissed a 
wrongful death suit against a railroad and a 
conductor brought in the mother’s individual 
capacity, as well as the mother’s representative 
capacity as administratrix of the decedent’s 
estate, the “common county rule” did not de- 
prive the trial court of subject matter jurisdic- 
tion to award discretionary costs against the 
mother because: (1) There were two material 
defendants, each of whom lived in a different 
county; and (2) No parties lived in the county 
where the claim arose. Freeman v. CSX 
Transp., Inc., 359 S.W.3d 171, 2010 Tenn. App. 
LEXIS 691 (Tenn. Ct. App. Nov. 3, 2010). 
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22. —Interpleader. 

Bill of interpleader lies in the county of the 
residence of either or both of the defendant 
claimants. Rules as to venue fully stated in 
John Weis, Inc. v. Reed, 22 Tenn. App. 90, 118 
S.W.2d 677, 1938 Tenn. App. LEXIS 9 (Tenn. 
Ct. App. 1938). 


23. —Next Friend — Suit by. 

Where an incompetent person sues by next 
friend, as affecting the jurisdiction of the court, 
the next friend is not technically nor substan- 
tially a party to the action, in view of this 
section and § 20-6-301 (repealed). Shirley v. 
Sovereign Camp, W. O. W., 20 Tenn. App. 290, 
98 S.W.2d 511, 1936 Tenn. App. LEXIS 26 
(Tenn. Ct. App. 1936). 


24. —Nuisances. 

Action for damages sustained by virtue of a 
nuisance consisting of smoke and noxious gases 
from smelting works operated by defendant in 
Tennessee was a personal and not local action 
and did not involve title to land or assertion of 
a right to, or interest in land, and although 
complainants were residents of Georgia where 
their property was located they had a right to 
maintain their suits in the courts of Tennessee. 
Ducktown Sulphur, Copper & Iron Co. v. 
Barnes, 60 S.W. 593, 1900 Tenn. LEXIS 201 
(Tenn. 1900). 


25. —Partnership — Claims Against. 

In a suit on a claim against a partnership for 
services rendered, the venue was properly laid 
in the county where the partnership was lo- 
cated and was doing business, rather than in 
the county of one of the partners. Southgate v. 
Linton, 181 Tenn. 540, 181 S.W.2d 888, 1944 
Tenn. LEXIS 274 (1944). 


26. —Personal Representative — Suit as 
to. 

An action of debt against the administrator of 
an estate is transitory and is governed by the 
provisions of this statute relating to such ac- 
tions. Sherrill v. Stevenson, 174 Tenn. 672, 130 
S.W.2d 110, 1988 Tenn. LEXIS 138 (1939). 

Where an action of debt against the admin- 
istratrix of an estate who was a resident of a 
county other than that in which she qualified 
was commenced by warrant obtained at a time 
while she was out of the county, the circuit 
court of the county in which she was qualified 
obtained no jurisdiction of the cause. Sherrill v. 
Stevenson, 174 Tenn. 672, 130 S.W.2d 110, 1938 
Tenn. LEXIS 138 (1939). 

Wrongful death action by plaintiff adminis- 
trator, a resident of Putnam County, was prop- 
erly filed in Rutherford County where defen- 
dant administrator was at the time suit was 
instituted, though plaintiffs beneficiaries and 
defendant administrator both resided in 
DeKalb County, since venue statute is for the 
benefit of the parties, that is the litigants and 
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the witnesses, and not for the benefit of benefi- 
ciaries who may participate in the recovery. 
Denny v. Webb, 199 Tenn. 39, 281 S.W.2d 698, 
1955 Tenn. LEXIS 426 (1955). 

It is the actual residence of a personal repre- 
sentative, not the county of official qualifica- 
tion, which is of legal significance for venue 
purposes under this statute. Commercial Truck 
& Trailer Sales, Inc. v. McCampbell, 580 S.W.2d 
765, 1979 Tenn. LEXIS 427 (Tenn. 1979). 


27. —Removal of Testamentary Guardian 
Resident Elsewhere. 

Where action to remove testamentary guard- 
ian is brought in chancery court of county 
where testator died, where his will was pro- 
bated and where such guardian took out letters 
of guardianship, but the appointment was 
made while guardian and ward lived in another 
county in which they still lived, venue is prop- 
erly challenged by plea in abatement. State ex 
rel. Logan v. Graper, 155 Tenn. 565, 4 S.W.2d 
955, 1926 Tenn. LEXIS 80 (1927). 


28. —Rescinding Contract. 

Where in a suit to rescind a contract of sale of 
personalty, suit is not brought in the county of 
the seller, a plea in abatement by the seller lies, 
though a lien is claimed against the goods. N. 
C. Blanchard Co. v. Doak, 167 Tenn. 385, 70 
S.W.2d 21, 1933 Tenn. LEXIS 51 (1934) (De- 
cided prior to amendment). 


29. —Suit on Bond of County Officer. 

Action against sheriff of one county, and 
sureties on his bond, for an assault by him in 
another county, is a transitory one, though he 
be sued in his official capacity, and the common 
law rule to the contrary does not obtain since 
the Code. Burger v. Parker, 154 Tenn. 279, 290 
S.W. 22, 1926 Tenn. LEXIS 124 (1926). 

The provisions of this section no longer apply 
to the determination of venue in workers’ com- 
pensation cases; that evaluation is governed 
exclusively by former § 50-6-225(c)(1). Five 
Star Express v. Davis, 866 S.W.2d 944, 1993 
Tenn. LEXIS 413 (Tenn. 1993). 


30. —Obstruction of Right-of-Way. 

The right of action for the obstruction of a 
right-of-way appurtenant to the right to cut 
and remove timber is transitory, as the cause of 
action does not consist alone of the defendant’s 
wrongful conduct, but embraces plaintiffs 
rights under the contract which were destroyed 
by the defendant’s misconduct. Mattix v. Swep- 
ston, 127 Tenn. 693, 155 S.W. 928, 1913 Tenn. 
LEXIS 18 (19138). 


31. —Workers’ Compensation Cases. 
Actions under the worker’s compensation 
statute are personal and not local, and are 
controlled by the statutes as to venue. Cham- 
bers v. Sanford & Treadway, 154 Tenn. 134, 289 
S.W. 533, 1926 Tenn. LEXIS 111 (1926), over- 
ruled in part, Five Star Express v. Davis, 866 
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S.W.2d 944, 1993 Tenn. LEXIS 413 (Tenn. 
1993), superseded by statute as stated in, Fer- 
guson v. Ram Enters., 900 S.W.2d 19, 1995 
Tenn. LEXIS 268 (Tenn. 1995); Redman v. Du- 
pont Rayon Co., 165 Tenn. 585, 56 S.W.2d 737, 
1932 Tenn. LEXIS 90 (1932), overruled in part, 
Five Star Express v. Davis, 866 S.W.2d 944, 
1993 Tenn. LEXIS 413 (Tenn. 1993). 

A suit under § 50-1018 (now § 50-6-225) 
providing that either employer or employee 
could submit matter to the judge of the county 
court in which the accident occurred, is within 
the exception “unless otherwise expressly pro- 
vided.” Borden Mills, Inc. v. Manis, 173 Tenn. 
440, 121 S.W.2d 528, 1988 Tenn. LEXIS 25 
(1938); Brown v. Stone & Webster Engineering 
Corp., 181 Tenn. 293, 181 S.W.2d 148, 1944 
Tenn. LEXIS 373 (1944), overruled in part, Five 
Star Express v. Davis, 866 S.W.2d 944, 1993 
Tenn. LEXIS 413 (Tenn. 1993). 

The local jurisdiction in cases involving dis- 
putes over or failure to agree on compensation 
under the Worker’s Compensation Law is gov- 
erned by the provisions of § 50-1018 (now 
§ 50-6-225) and not by the general statute with 
reference to venue and under such section the 
venue is in the county where the accident 
occurred. Borden Mills, Inc. v. Manis, 173 Tenn. 
440, 121 S.W.2d 523, 1938 Tenn. LEXIS 25 
(1938). 

Suit could not be filed for compensation in 
Smith County residence of employee for acci- 
dent occurring in Anderson County, if employ- 
ing corporation did not have an agent or office 
in Smith County, even though insurer had 
authorized insurance commissioner to accept 
service for it in all cases arising in the state. 
Brown v. Stone & Webster Engineering Corp., 
181 Tenn. 293, 181 S.W.2d 148, 1944 Tenn. 
LEXIS 373 (1944), overruled in part, Five Star 
Express v. Davis, 866 S.W.2d 944, 1993 Tenn. 
LEXIS 413 (Tenn. 1993). 

In worker’s compensation proceeding where 
accident occurred in one county and employer, a 
foreign corporation, had its place of business in 
such county but employee brought suit against 
employer and its supposed insurance carrier in 
another county where nonresident carrier had 
office but it developed that another insurance 
company, also nonresident, was the carrier and 
such carrier had no office in county where suit 
was brought, employee could not substitute 
proper carrier and continue suit in county 
where originally brought. General Acci. Fire & 
Life Assurance Corp. v. Kirkland, 207 Tenn. 72, 
338 S.W.2d 549, 1960 Tenn. LEXIS 428 (1960). 

Worker’s compensation cases must be 
brought (1) in the county of petitioner’s resi- 
dence, or (2) in the county in which the accident 
happened, if the defendant is subject to service 
of process in either of those counties, and if the 
insurance company alone is being sued, and 
service of process can be obtained on the insur- 
ance commissioner, venue is restricted to the 
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county of petitioner’s residence or where the 
accident occurred; or, (3) that the petition may 
be filed in any county of the state where the 
defendant maintains an office or agent for ser- 
vice of process only if the defendant is not 
servable in either of the counties referred to 
aforementioned in keeping with the act. Insur- 
ance Co. of North America v. Lane, 215 Tenn. 
376, 386 S.W.2d 513, 1965 Tenn. LEXIS 626 
(1965), overruled in part, Five Star Express v. 
Davis, 866 S.W.2d 944, 1993 Tenn. LEXIS 413 
(Tenn. 1993). 

Worker’s compensation cases are of a transi- 
tory nature within the meaning of the 1971 
amendment to this section which permits civil 
actions of a transitory nature either in county 
where action arose or in county where defen- 
dant resides or is found. Burton v. Borden 
Foods Co., 494 S.W.2d 775, 1972 Tenn. LEXIS 
309 (Tenn. 1972). 

The 1971 amendment to this action which 
permits transitory actions to be maintained in 
county where cause of action arose or where 
defendant resides or is found is remedial and 
can be applied retrospectively and allows a 
worker’s compensation case to be brought in 
county where cause of action arose although 
the plant had since closed, no agent of employer 
remained in county and the cause of action 
arose before effective date of amendment. Bur- 
ton v. Borden Foods Co., 494 S.W.2d 775, 1972 
Tenn. LEXIS 309 (Tenn. 1972). 

Proper venue for a worker’s compensation 
action against the insurance company is estab- 
lished in the county of the employee’s resi- 
dence, under the “unless venue is otherwise 
expressly provided for” clause in the general 
venue statute, § 20-401 (now § 20-4-101), by 
the amendment adding the last sentence of 
subdivision (a)(3) of § 56-2-103, which provides 
the qualifications of an insurance company to 
do business in the state. Sikes v. Colonial Rub- 
ber Co., 575 S.W.2d 275, 1978 Tenn. LEXIS 691 
(Tenn. 1978), overruled in part, Five Star Ex- 
press v. Davis, 866 S.W.2d 944, 1993 Tenn. 
LEXIS 413 (Tenn. 1993). 

Under § 50-1018 (now § 50-6-225), venue of 
a worker’s compensation action lies in the 
county in which the petitioner resides, or in the 
county in which the accident or injury was 
incurred, but subject to the general rules relat- 
ing to transitory actions, including the require- 
ment that the defendant be servable with pro- 
cess in the county where the suit was brought, 
as in other civil cases. Sikes v. Colonial Rubber 
Co., 575 S.W.2d 275, 1978 Tenn. LEXIS 691 
(Tenn. 1978), overruled in part, Five Star Ex- 
press v. Davis, 866 S.W.2d 944, 1993 Tenn. 
LEXIS 418 (Tenn. 1993). 

Employer in worker’s compensation action, a 
foreign corporation with a manufacturing plant 
in the county in which the accident occurred, 
was not subject to suit in the county in which 
the claimant resided. Sikes v. Colonial Rubber 
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Co., 575 S.W.2d 275, 1978 Tenn. LEXIS 691 
(Tenn. 1978), overruled in part, Five Star Ex- 
press v. Davis, 866 S.W.2d 944, 1993 Tenn. 
LEXIS 413 (Tenn. 1993). 

Where a worker’s compensation action insti- 
tuted by an employer and its insurance carrier 
was brought in the county of residence of the 
employee, venue was properly laid, even 
though the accident happened in a different 
county where the employer had its principal 
place of business. Volner v. Davis, 624 S.W.2d 
555, 1981 Tenn. LEXIS 504 (Tenn. 1981), over- 
ruled in part, Five Star Express v. Davis, 866 
S.W.2d 944, 1993 Tenn. LEXIS 413 (Tenn. 
1993). 

Where a Tennessee forum is in fact available 
to a workers’ compensation claimant, T.C.A. 
§ 50-6-225, the workers’ compensation venue 
statute, controls the issue of venue; however, 
where a Tennessee forum is not available under 
T.C.A. § 50-6-225, venue is determined pursu- 
ant to T.C.A. § 20-4-101 and the claimant is 
free to bring the action in the county in which 
the employer resides or is found. Ferguson v. 
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Ram Enters., 900 S.W.2d 19, 1995 Tenn. LEXIS 
268 (Tenn. 1995). 


32. —Breach of Warranty. 

Proper venue of an action for breach of war- 
ranty of sale of chicken feed was in county 
where the original solicitation was received and 
orders placed, where the feed was delivered, 
processed, placed in use or in transit for use, 
and where the contract of sale was completed 
and where the breach occurred. Mid-South 
Milling Co. v. Loret Farms, Inc., 521 S.W.2d 
586, 1975 Tenn. LEXIS 693 (Tenn. 1975). 


33. Incompetent Persons. 

Where husband and wife were residents of 
same county at time wife was adjudged men- 
tally incompetent, wife was thereafter inca- 
pable of changing her domicile or residence and 
husband could not maintain action for divorce 
in county to which wife was removed after 
having been adjudged insane. Ensley v. Ensley, 
205 Tenn. 323, 326 S.W.2d 481, 1958 Tenn. 
LEXIS 338 (1958). 


20-4-102. District in which tort arose. 


When the plaintiff and defendant are both residents of the same county but 
reside in different districts within the venue of separate courts, a tort action 
may be brought in the court within the venue of the district where the cause 
of action arose, and the process may be served in other districts in the county 


not within the venue of the court. 


History. 

Acts 1953, ch. 34, §§ 3,°4 (Williams, 
8§ 8641.3, 8641.4); T.C.A. (orig. ed.), § 20-403; 
Acts 2011, ch. 510, § 4. 


Compiler’s Notes. 

Acts 2011, ch. 510, § 1 provided that the act 
shall be known and cited as the “Tennessee 
Civil Justice Act of 2011.” 

Acts 2011, ch. 510, § 24 provided that the 
act, which deleted former subsection (b), shall 
apply to all liability actions for injuries, deaths 


and losses covered by the act which accrue on or 
after October 1, 2011. 


Textbooks. 

Tennessee Jurisprudence, 4 Tenn. Juris., Au- 
tomobiles and Other Vehicles, § 36; 24 Tenn. 
Juris., Venue, § 4. 


Law Reviews. 

The Tennessee Court System — Circuit 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 241. 


NOTES TO DECISIONS 


Analysis 


1. Application of Section. 
2. Effect on Other Laws. 


1. Application of Section. 

Acts 1953, ch. 34 applied where cause of 
action was in esse at time of the passage of the 
act. Dowlen v. Fitch, 196 Tenn. 206, 264 S.W.2d 
824, 1954 Tenn. LEXIS 365, 41 A.L.R.2d 791 
(1954), rehearing denied, 196 Tenn. 206, 266 


S.W.2d 357, 1954 Tenn. LEXIS 381, 41 A.L.R.2d 
791 (1954). 


2. Effect on Other Laws. 

The legislature in enacting this section had 
in mind a general provision relating to venue in 
tort cases and did not intend to repeal or modify 
any special statutory provisions relating to par- 
ticular types of cases. Keefe v. Atkins, 199 Tenn. 
183, 285 S.W.2d 338, 1955 Tenn. LEXIS 444 
(1955). 


20-4-103 


20-4-103. Actions in rem. 
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In actions commenced by the attachment of property without personal 
service of process, and in cases where the suit is brought to obtain possession 
of personal property, or to enforce a lien or trust deed or mortgage, or where it 
relates to real property, the attachment may be sued out or suit brought in any 
county where the real property, or any portion of it, lies, or where any part of. 


the personal property may be found. 


History. 

Code 1858, § 2810 (deriv. Acts 1847-1848, ch. 
173); Shan., § 4515; mod. Code 19382, § 8642; 
T.C.A. (orig. ed.), § 20-404. 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
S124) 

Tennessee Jurisprudence, 3 Tenn. Juris., At- 


tachment and Garnishment, §§ 3, 34, 101; 10 
Tenn. Juris., Ejectment, § 13; 24 Tenn. Juris., 
Venue, § 4. 


Law Reviews. 

Venue — Localizing Transitory Actions in 
Tennessee Civil Proceedings, 35 Tenn. L. Rev. 
520. 


NOTES TO DECISIONS 


Analysis 


. Construction. 

. Jurisdiction and Application. 

—Land Lying in More Than One County. 
—Action in Wrong County. 

Attachment of Realty. 

Ejectment. 

. Injury to Realty. 

Rescission of Personalty Contract. 
Replevin. 


ie oe poeta a] wee 


. Construction. 

This section must be strictly construed, since 
it is in the nature of an exception to § 20-4-101. 
N. C. Blanchard Co. v. Doak, 167 Tenn. 385, 70 
S.W.2d 21, 1933 Tenn. LEXIS 51 (1934). 

Provisions respecting actions commenced by 
attachment of property without personal ser- 
vice of process must be strictly construed. Cul- 
well v. Culwell, 23 Tenn. App. 389, 133 S.W.2d 

1009, 1939 Tenn. App. LEXIS 48 (Tenn. Ct. 
App. 1939). 


2. Jurisdiction and Application. 

This section was intended to operate in the 
cases specified, so as to include ejectment and 
trespass to land, and it gives the jurisdiction, 
where it is sought to recover possession of 
personal property, or to enforce a mortgage or 
lien, or where the suit relates to land, to the 
court of the county where any part of the land 
les or any of the personal property is found, 
and such extension consists in the application 
of the provisions of the statute to cases com- 
menced by attachment. Campbell v. Hampton, 
79 Tenn. 440, 1883 Tenn. LEXIS 82 (1883); 
Brewer v. De Camp Glass Casket Co., 139 Tenn. 
97, 201 S.W. 145, 1917 Tenn. LEXIS 92 (1918). 

In an action in attachment, jurisdiction over 
the attached property depends upon the valid- 
ity of the attachment proceedings and not upon 


jurisdiction over the person of the defendant. 
John Weis, Inc. v. Reed, 22 Tenn. App. 90, 118 
S.W.2d 677, 19388 Tenn. App. LEXIS 9 (Tenn. 
Ct. App. 1938). 


3. —Land Lying in More Than One 
County. 

If the land sued for is altogether in one 
county, the suit must be brought in that county, 
although the grant covering it may embrace 
lands in another county. Draper v. Kirkland, 38 
Tenn. 260, 1858 Tenn. LEXIS 168 (1858); 
Campbell v. Hampton, 79 Tenn. 440, 1883 Tenn. 
LEXIS 82 (1883). 

This statute contemplates a single tract of 
land lying partly in two or more counties. 
French v. Buffatt, 161 Tenn. 500, 33 S.W.2d 92, 
1930 Tenn. LEXIS 35 (1930). 

In suit to quiet title if land lies in two 
counties, the courts of either county would have 
jurisdiction. Cothron v. Scott, 60 Tenn. App. 
298, 446 S.W.2d 533, 1969 Tenn. App. LEXIS 
317 (Tenn. Ct. App. 1969). 

Where a tract of land lies partly in two 
counties, jurisdiction of a court in either county 
is undoubted. Medlock v. Ferrari, 602 S.W.2d 
241, 1979 Tenn. App. LEXIS 397 (Tenn. Ct. 
App. 1979). 


4. —Action in Wrong County. 

Where an action was for an injury to real 
estate in Hickman County, the pendency of an 
action in Williamson County, where the court 
was without jurisdiction, and where a judg- 
ment rendered would have been void, was no 
bar to an action in Hickman County. Hall v. 
Southhall Bros. & Carl, 146 Tenn. 129, 240 S.W. 
298, 1921 Tenn. LEXIS 9 (1921). 

The inherent power of the chancery court to 
declare a lien upon property in certain cases 
upon nonresident publication without attach- 
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ment, does not apply in an attachment suit 
brought in a county other than that in which 
the land is situated and the nonresident defen- 
dant is not personally served with process. 
Culwell v. Culwell, 23 Tenn. App. 389, 133 
S.W.2d 1009, 1939 Tenn. App. LEXIS 48 (Tenn. 
Ct. App. 1939). 

Where plaintiff owned a tract of land located 
in both Hamilton and Marion Counties, and 
defendant owned a smaller tract located in 
Marion County but whose description was con- 
tained in metes and bounds set forth in plain- 
tiffs tract, a suit filed by plaintiff in Hamilton 
County chancery court for the purpose of pre- 
venting cutting of timber and obtaining a de- 
cree declaring deed to defendants to be cham- 
pertous was properly dismissed for lack of 
jurisdiction though court had personal jurisdic- 
tion of defendants, since legislature in enacting 
this section and § 16-11-114(2) localized pro- 
ceedings involving real estate. Carter v. Brown, 
196 Tenn. 35, 263 S.W.2d 757, 1953 Tenn. 
LEXIS 403 (1953). 


5. Attachment of Realty. 

An attachment on the real property of a 
nonresident must issue from the court of the 
county where the property is located, and an 
attachment from any other county is void. Cul- 
well v. Culwell, 23 Tenn. App. 389, 133 S.W.2d 
1009, 1939 Tenn. App. LEXIS 48 (Tenn. Ct. 
App. 1939). 


6. Ejectment. 

The venue in ejectment must be proved, but 
it may be sufficiently proved in other modes 
than by the oral examination of witnesses or 


20-4-104. Business office of party. 
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direct proof, and it is satisfactorily proved 
where the title papers recite that the land lies 
in the particular county in which the action is 
brought, where the proof shows that such title 
papers cover the land in controversy. Gorham v. 
Jones, 30 Tenn. 353, 1850 Tenn. LEXIS 130 
(1850). 


7. Injury to Realty. 

An action for damages for injury to real 
estate is a “local action,” and must be brought 
in the county where the land lies. Hall v. 
Southhall Bros. & Carl, 146 Tenn. 129, 240 S.W. 
298, 1921 Tenn. LEXIS 9 (1921); French v. 
Buffatt, 161 Tenn. 500, 33 S.W.2d 92, 1930 
Tenn. LEXIS 35 (1930). 


8. Rescission of Personalty Contract. 

In suit by buyer of a business and merchan- 
dise to rescind and for the declaration of an 
equitable lien on the goods, in which suit pro- 
cess was served in Hamilton County on a de- 
positee of the goods who resided there, a plea in 
abatement by the seller, resident of Warren 
County, was properly sustained since the pro- 
ceeding for such lien was ancillary and means 
of enforcing a decree for rescission. The de- 
positee was not a material party. N. C. 
Blanchard Co. v. Doak, 167 Tenn. 385, 70 
S.W.2d 21, 1933 Tenn. LEXIS 51 (1934). 


9. Replevin. 

Replevin of personal property may be 
brought in any county where the property is 
found, although the parties be residents of 
another county. Ross v. Bandy, 165 Tenn. 499, 
56 S.W.2d 754, 1932 Tenn. LEXIS 75 (1933). 


For all civil actions, if the defendant is not a natural person, the action shall 


be brought in: 


(1) The county where all or a substantial part of the events or omissions 
giving rise to the cause of action accrued; 
(2) The county where any defendant organized under the laws of this 


state maintains its principal office; or 


(3)(A) If the defendant is not organized under the laws of this state, the 
county where the defendant’s registered agent for service of process is 


located; or 


(B) If the defendant does not maintain a registered agent within this 
state, the county where the person designated by statute as the defen- 
dant’s agent for service of process is located. 


History. 

Code 1858, § 2811 (deriv. Acts 1845-1846, ch. 
55, § 2; 1849-1850, ch. 136; 1851-1852, ch. 
186); Shan., § 4516; Code 1932, § 8643; T.C.A. 
(orig. ed.), § 20-405; Acts 2011, ch. 510, § 2. 


Compiler’s Notes. 
Acts 2011, ch. 510, § 1 provided that the act 


shall be known and cited as the “Tennessee 
Civil Justice Act of 2011.” 

Acts 2011, ch. 510, § 24 provided that the 
act, which rewrote this section, shall apply to 
all liability actions for injuries, deaths and 
losses covered by the act which accrue on or 
after October 1, 2011. 
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Textbooks. 

Tennessee Jurisprudence, 1 Tenn. Juris., 
Agency, § 57; 7 Tenn. Juris., Corporations, 
§§ 91, 118, 121; 24 Tenn. Juris., Venue, §§ 2, 4. 
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Law Reviews. 

The Tennessee Court System — Circuit 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 241. 


NOTES TO DECISIONS 


Analysis 


. Effect of Statute. 

. Matters Determining Jurisdiction. 
. Action as to Corporation. 
—Service. 

. Action as to Partnership. 
Attachment in Lieu of Service. 

. Joinder of Defendants. 

. Suit Brought in Wrong Court — Effect. 
. Transitory Actions. 

10. —Unincorporated Associations. 
11. Construction. 


1. Effect of Statute. 

This section localized actions where an office 
or agency is maintained. Chambers v. Sanford 
& Treadway, 154 Tenn. 134, 289 S.W. 533, 1926 
Tenn. LEXIS 111 (1926), overruled in part, Five 
Star Express v. Davis, 866 S.W.2d 944, 1993 
Tenn. LEXIS 413 (Tenn. 1993), superseded by 
statute as stated in, Ferguson v. Ram Enters., 
900 S.W.2d 19, 1995 Tenn. LEXIS 268 (Tenn. 
1995). 

The provisions of this section authorizing 
service of process on foreign corporation’s local 
agent, and the provision authorizing service on 
the commissioner of insurance (now commis- 
sioner of commerce and insurance), confer cu- 
mulative rights. McClearen v. United States 
Fidelity & Guaranty Co., 168 Tenn. 268, 77 
S.W.2d 451, 1934 Tenn. LEXIS 51 (1935). 


WOONAMAAARWNe 


2. Matters Determining Jurisdiction. 

The county in which the action may be 
brought depends upon the question as to who is 
the proper person upon whom the process is to 
be served. Toppins v. E. T., V. & G. R.R. Co., 73 
Tenn. 600, 1880 Tenn. LEXIS 191 (1880). 


3. Action as to Corporation. 

Nonresident bus passenger may bring action 
against incorporated bus company for personal 
injuries sustained in accident in any county 
wherein that corporation maintains an office or 
agency, even though accident occurred in an- 
other county. Hamilton v. Shrider, 196 Tenn. 
667, 270 S.W.2d 316, 1954 Tenn. LEXIS 435 
(1954). 


4, —Service. 

A foreign corporation may be served by the 
attachment of its property in any county where 
such property is found, regardless of the fact 
that its directors and officers reside in another 
county, and this is particularly true where it 
does not appear that the corporation was at 
that time doing business in the state, so as to 


render service of process on resident directors 
and officers valid. Brewer v. De Camp Glass 
Casket Co., 139 Tenn. 97, 201 S.W. 145, 1917 
Tenn. LEXIS 92 (1918). 

In action against a foreign fraternal benefit 
society, process could not be served on the 
financial secretary of a local camp since he was 
not an officer or agent of the society, the cause of 
action not arising out of any act of or dealings 
with the local camp or the secretary. Shirley v. 
Sovereign Camp, W. O. W., 20 Tenn. App. 290, 
98 S.W.2d 511, 1936 Tenn. App. LEXIS 26 
(Tenn. Ct. App. 1936). 

Workers’ compensation cases must be 
brought (1) in the county of petitioner’s resi- 
dence, or (2) in the county in which the accident 
happened, if the defendant is subject to service 
of process in either of those counties, and if the 
insurance company alone is being sued, and 
service of process can be obtained on the insur- 
ance commissioner, venue is restricted to the 
county of petitioner’s residence or where the 
accident occurred; or, (3) that the petition may 
be filed in any county of the state where the 
defendant maintains an office or agent for ser- 
vice of process only if the defendant is not 
servable in either of the counties referred to 
aforementioned in keeping with the act. Insur- 
ance Co. of North America v. Lane, 215 Tenn. 
376, 386 S.W.2d 5138, 1965 Tenn. LEXIS 626 
(1965), overruled in part, Five Star Express v. 
Davis, 866 S.W.2d 944, 1993 Tenn. LEXIS 413 
(Tenn. 1993). 

Where nonresident employer did not have an 
office or agency in any county in Tennessee at 
time of service, service of process on a nonresi- 
dent employee of such nonresident employer 
while such employee was in the state to pick up 
employer’s mail did not constitute valid service 
on employer. Ayers v. Gentry, 34 F.R.D. 477, 
1963 U.S. Dist. LEXIS 10483 (D. Tenn. 1963). 


5. Action as to Partnership. 

Where suit was brought against individuals 
doing business as a partnership to recover on a 
claim for services rendered the partnership the 
venue was properly in the county of the situs of 
the partnership and not in the county of the 
residence of one of the partners, as the matter 
complained of grew out of the partnership sta- 
tus. Southgate v. Linton, 181 Tenn. 540, 181 
S.W.2d 888, 1944 Tenn. LEXIS 274 (1944). 


6. Attachment in Lieu of Service. 

Where process may be served, so as to bring 
the defendant before the court, an attachment 
in lieu of personal service to obtain jurisdiction 
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will not lie, and the statutes will operate in 
favor of a nonresident who could have been 
sued here by service of process on his agent. 
Green v. Snyder, 114 Tenn. 100, 84 S.W. 808, 
1904 Tenn. LEXIS 74 (1905); Frolich & Barbour 
vy. Hanson, 155 Tenn. 601, 296 S.W. 353, 1926 
Tenn. LEXIS 85 (1927). 


7. Joinder of Defendants. 

Nonresident motorist, by service of process 
on secretary of state, was properly made party 
defendant to action by injured bus passenger 
against incorporated bus company for personal 
injuries, in county where bus company main- 
tained an office although accident occurred in 
another county. Hamilton v. Shrider, 196 Tenn. 
667, 270 S.W.2d 316, 1954 Tenn. LEXIS 435 
(1954). 


8. Suit Brought in Wrong Court — Effect. 

Where suit to wind up an insolvent corpora- 
tion was brought in wrong county, and receiver 
was appointed, court had jurisdiction to allow 
such receiver a fee for work done by him. 
Crosby Milling Co. v. Grant, 7 Tenn. App. 162, 
—S.W. —, 1927 Tenn. App. LEXIS 19 (Tenn. Ct. 
App. 1927). 


20-4-105. Objection to venue. 


VENUE 
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9. Transitory Actions. 

A transitory action can be brought in any 
jurisdiction in which the defendant is found. 
Garland v. Seaboard C. R. Co., 658 S.W.2d 528, 
1983 Tenn. LEXIS 726 (Tenn. 1983). 


10. —Unincorporated Associations. 

Court rejected contention that this section 
restricted § 20-4-101 as applied to unincorpo- 
rated association and confined venue of transi- 
tory action against business defendant to sole 
county in which was located defendant’s par- 
ticular office or agency from which the cause of 
action was considered to “grow out of” or be 
“connected with.” Garland v. Seaboard C. R. 
Co., 658 S.W.2d 528, 1983 Tenn. LEXIS 726 
(Tenn. 1983). 


11. Construction. 

Purpose in enacting former chapter 89 was 
not only to enlarge the scope of the existing 
service of process statutes but also to expand 
the construction of this section. Garland v. 
Seaboard C. R. Co., 658 S.W.2d 528, 1983 Tenn. 
LEXIS 726 (Tenn. 1983). 


If action is brought in the wrong county, it may be prosecuted to a 
termination, unless abated by plea of the defendant. 


History. 
Code 1858, § 2812; Shan., § 4517; 
1932, § 8644; T.C.A. (orig. ed.), § 20-406. 


Code 


Cross-References. 
Pleading, Tenn. R. Civ. P. 7-12. 


Textbooks. 
_ Tennessee Jurisprudence, 18 Tenn. Juris., 
Minors, § 28; 24 Tenn. Juris., Venue, §§ 2, 3. 


Law Reviews. 

Jurisdiction, Venue and “Localized Actions” 
in Tennessee (June F. Entman), 39 No. 4 Tenn. 
B.J. 33 (2003). 

Venue — Localizing Transitory Actions in 
Tennessee Civil Proceedings, 35 Tenn. L. Rev. 
520. 


NOTES TO DECISIONS 


Analysis 


1. Form of Process — Effect as to Nature of 
Action. 


2. Mode of Pleading in Abatement. 

3. Waiver of Jurisdiction. 

4. False Return by Sheriff — Effect. 

5. Jurisdiction and Venue on Particular In- 
stances. 

6. —Divorce Proceedings. 

7. —Local Actions Brought in Wrong County. 

8. —Parties Resident in Same County. 

9. —Suit as to Joint Obligors. 


10. Costs on Sustaining Plea in Abatement. 
11. Venue as to Foreign Corporations. 


1. Form of Process — Effect as to Nature 
of Action. 
A local action cannot be turned into a transi- 


tory action, or one in effect transitory, by the 
device of uniting another person in the action 
and by serving process on that person in the 
county in which it is desired to begin the 
litigation, and then by issuing a counterpart 
writ to another county against a defendant who 
could not otherwise be affected, save by an 
action brought in the latter county, for actions 
are either transitory or local, and their nature 
cannot be changed by the forms of process used 
to institute them. Nashville v. Webb, 114 Tenn. 
432, 85 S.W. 404, 1904 Tenn. LEXIS 97 (1905), 
superseded by statute as stated in, Five Star 
Express v. Davis, 866 S.W.2d 944, 1993 Tenn. 
LEXIS 413 (Tenn. 1993). 


2. Mode of Pleading in Abatement. 
A plea in abatement, for want of jurisdiction 
of the person of the defendant because the 
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original writ was served in one county upon a 
nonresident of the state and the counterpart 
upon the pleading defendant in another county 
where he resided, must be pleaded in person; 
but if the plea purport to be in person, it will be 
so taken although verified and signed by attor- 
ney. Shelby v. Johnson & Burk, 26 Tenn. 503, 
1847 Tenn. LEXIS 3 (1847); Bank of Tennessee 
v. Anderson, McDermot & Cobb, 35 Tenn. 669, 
1856 Tenn. LEXIS 40 (1856); Turley v. Hornsby, 
71 Tenn. 264, 1879 Tenn. LEXIS 72 (1879). 


3. Waiver of Jurisdiction. 

In action to confirm an exchange of realty 
belonging to minor, failure to plead in abate- 
ment to the jurisdiction did not waive question 
of jurisdiction. Smartt v. Smartt, 1 Tenn. App. 
68, —S.W. —, 1925 Tenn. App. LEXIS 12 (Tenn. 
Ct. App. 1925). 

When plaintiff files suit, he waives any right 
to dispute venue. Corby v. Matthews, 541 
S.W.2d 789, 1976 Tenn. LEXIS 558 (Tenn. 
1976). 


4. False Return by Sheriff — Effect. 

Where an action was brought in a county 
where none of the defendants resided, the re- 
turn of the sheriff made on the summons that 
they were not to be found in his county implied 
that they were residents of such county, but the 
falsity of such return may be shown under the 
plea in abatement by the defendants, where an 
alias summons was issued upon such return 
and served on one of the defendants happening 
to be in the county, and thereupon a counter- 
part summons was issued to another county 
and served upon the other defendants. Carlisle 
v. Cowan, 85 Tenn. 165, 2 S.W. 26, 1886 Tenn. 
LEXIS 27 (1886). 


5. Jurisdiction and Venue on Particular 
Instances. 


6. —Divorce Proceedings. 

Limiting the venue of divorce suit does not 
affect jurisdiction of the subject matter, but 
confers a waivable personal privilege. Brown v. 
Brown, 155 Tenn. 530, 296 S.W. 356, 1926 Tenn. 
BENS Tt 1927): 

Action for divorce brought in court having 
jurisdiction of that subject matter, but not in 
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proper county, may be concluded in such court if 
jurisdiction as to person is waived. Brown v. 
Brown, 155 Tenn. 530, 296 S.W. 356, 1926 Tenn. 
LEXIS 77 (1927). 


7. —Local Actions Brought 
County. 

The courts of a county have no jurisdiction of 
local actions brought in wrong county, and 
consent itself cannot give jurisdiction. Nash- 
ville v. Webb, 114 Tenn. 432, 85 S.W. 404, 1904 
Tenn. LEXIS 97 (1905), superseded by statute 
as stated in, Five Star Express v. Davis, 866 
S.W.2d 944, 1993 Tenn. LEXIS 413 (Tenn. 
1993). 


in Wrong 


8. —Parties Resident in Same County. 

If both parties reside in the same county, a 
transitory action must be brought there and 
tried in courts convenient to litigants and wit- 
nesses, otherwise it follows defendant and does 
not precede him. Haynes v. Woods, 151 Tenn. 
163, 268 S.W. 632, 1924 Tenn. LEXIS 56 (1925), 
superseded by statute as stated in, Five Star 
Express v. Davis, 866 S.W.2d 944, 1993 Tenn. 
LEXIS 413 (Tenn. 1993). 


9. —Suit as to Joint Obligors. 

Persons jointly liable but living in different 
counties may be sued in one action. Yancey v. 
Marriott, Frisby & Co., 33 Tenn. 28, 1853 Tenn. 
LEXIS 2 (1853); Turley v. Hornsby, 71 Tenn. 
264, 1879 Tenn. LEXIS 72 (1879). 


10. Costs on Sustaining Plea in Abate- 
ment. 

Court has power to adjudge costs even 
though a plea in abatement as to venue is 
sustained. Brown v. Brown, 155 Tenn. 530, 296 
S.W. 356, 1926 Tenn. LEXIS 77 (1927). 


11. Venue as to Foreign Corporations. 

Defendant foreign corporation could prior to 
enactment of § 20-4-101, object to venue of 
action brought in county where automobile 
accident occurred by service of process on agent 
designated in another county. Brandon v. War- 
math, 198 Tenn. 38, 277 S.W.2d 408, 1955 Tenn. 
LEXIS 342 (1955). 

Section 20-4-101 is remedial and therefore it 
provides an extra remedy even after suit was 
pending. Brandon v. Warmath, 198 Tenn. 38, 
277 S.W.2d 408, 1955 Tenn. LEXIS 342 (1955). 


20-4-107. Real property — State or agency a party. 


Notwithstanding any other law or rule of procedure to the contrary, any 
action the subject matter of which involves real property in which this state, or 
any agency of this state, is a party, may be properly instituted in any county in 


which the property is located. 
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History. 
Acts 1981, ch. 493, § 1. 


Law Reviews. 
Judicial Review under the Tennessee Uni- 
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form Administrative Procedures Act — An Up- 
date (Ben H. Cantrell), 13 Mem. St. U.L. Rev. 
589 (1984). 


NOTES TO DECISIONS 


Analysis 


1. Land Seized for Payment of Taxes. 
2. Suits Not Involving Real Property. 


1. Land Seized for Payment of Taxes. 

Where decedent lived in Texas but owned 
property in Franklin County, Franklin County 
Chancery Court had jurisdiction to hear case 
involving the seizure of the land for payment of 
taxes. Carter v. Olsen, 660 S.W.2d 483, 1983 
Tenn. LEXIS 732 (Tenn. 1983). 


2. Suits Not Involving Real Property. 
Under T.C.A. §§ 4-4-104(a) and 4-5-322, Da- 


20-4-108. Construction. 


vidson County had exclusive subject matter 
jurisdiction over a landowner’s counterclaim 
against the TDOT for acting unfairly toward 
him by applying billboard regulations to him 
but not his competitors and disparaging him to 
his business associates. T.C.A. § 20-4-107, the 
venue statute for actions involving real prop- 
erty, did not apply. State Ex Rel. Comm’r of the 
DOT v. Thomas, 336 S.W.3d 588, 2010 Tenn. 
App. LEXIS 291 (Tenn. Ct. App. Apr. 27, 2010), 
appeal denied, State ex rel. Comm’r of the DOT 
v. Thomas, — S.W.3d —, 2010 Tenn. LEXIS 
1116 (Tenn. Nov. 18, 2010). 


Nothing in this part shall be construed to repeal or modify any other specific 


or special venue provision of state law. 


History. 
Acts 2011, ch. 510, § 6. 


Compiler’s Notes. 

Acts 2011, ch. 510, § 1 provided that the act 
shall be known and cited as the “Tennessee 
Civil Justice Act of 2011.” 


Acts 2011, ch. 510, § 24 provided that the 
act, which enacted this section, shall apply to 
all liability actions for injuries, deaths and 
losses covered by the act which accrue on or 
after October 1, 2011. 


PART 2 
CHANGE OF VENUE 


20-4-201. Cases in which venue changeable. 


In all civil cases at law where the issue is to be tried by jury, and in all cases 
of issues in courts of equity directed to be tried by jury, either in the circuit or 
chancery court, in all civil cases before a judge of the court of general sessions, 


and in all criminal cases: 


(1) The venue may be changed, at any time before trial, upon good cause 


shown, as prescribed in this part; or 


(2) A court may issue an order for a special venire of jurors from another 
county if in its discretion it determines the action to be necessary to ensure 


a fair trial. 


History. 

Code 1858, § 2835 (deriv. Acts 1809 (Sept.), 
ch. 49, § 17; 1815, ch. 166, § 8; 1841-1842, ch. 
16, § 1); Acts 1870, ch. 5, § 1; Shan., § 4549; 
Code 1932, § 8682; impl. am. Acts 1979, ch. 68, 
§ 3; T.C.A. (orig. ed.), § 20-501; Acts 1995, ch. 
Bot, § 1: 


Cross-References. 
Transfer of cases to new county, § 5-2-108. 
Transfer of causes in chancery, § 16-11-201. 


Textbooks. 
Tennessee Jurisprudence, 24 Tenn. Juris., 
Venue, § 6. 
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Law Reviews. 
The Tennessee Court System (Frederic S. Le 
Clercq), 8 Mem. St. U.L. Rev. 189. 
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NOTES TO DECISIONS 


Analysis 


. Granting Change of Venue. 

. Time for Filing Petition. 

Wrong Local Jurisdiction. 

. Change of Venue Properly Denied. 


=e PON eH 


. Granting Change of Venue. 

The change of venue is not a matter of 
arbitrary discretion, resting upon some uncon- 
trollable whim, caprice, or possible bias of the 
judge. It is a judicial act to be performed in the 
mode prescribed by law. Weakley v. Pearce, 52 
Tenn. 401, 1871 Tenn. LEXIS 275 (1871); Sells 
v. King, 58 Tenn. 397, 1872 Tenn. LEXIS 275 
(1872). 


2. Time for Filing Petition. 

Ordinarily there is no particular set time 
that a petition for a change of venue should be 
filed. It should though, be filed at the first 
opportunity after knowledge of the facts upon 
which the petition is based come to those filing 
such petition. Tennessee Gas Transmission Co. 
v. Oakley, 193 Tenn. 638, 249 S.W.2d 880, 1952 
Tenn. LEXIS 334 (1952). 

Where gas company had obtained at least 
two continuances after bringing condemnation 
suit for easement of right-of-way, and filed 
petition for change of venue on same day that 
jury was summoned for trial, it was within 
discretion of trial judge to deny petition in view 


20-4-202. One change for each side. 


of fact that grounds therefor were known to. 
petitioners many weeks before date of filing. 
Tennessee Gas Transmission Co. v. Oakley, 193 
Tenn. 638, 249 S.W.2d 880, 1952 Tenn. LEXIS 
334 (1952). 


3. Wrong Local Jurisdiction. 

This section confers no power upon the court 
to transfer a cause erroneously commenced in 
the wrong local jurisdiction. Inter-Southern 
Life Ins. Co. v. Pierce, 161 Tenn. 346, 31 S.W.2d 
692, 1930 Tenn. LEXIS 10 (1930). 


4. Change of Venue Properly Denied. 

Trial court did not abuse its discretion by 
denying plaintiffs motion to change venue in a 
civil rights action against the county, its offi- 
cials, and its deputies because as to pre-trial 
publicity there was no evidence in the record 
other than the bare and conclusory few state- 
ments in plaintiffs affidavit, there was no other 
testimony by any other witness nor proof re- 
garding threats, demonstrations, or other hos- 
tility towards a party, the trial court was care- 
ful and thorough in its attempts to insure that 
no member of the venire or jury was unduly 
biased by pre-trial knowledge or conceptions 
about the case, and 12 years elapsed between 
the incident and the trial. Siler v. Scott, 591 
S.W.3d 84, 2019 Tenn. App. LEXIS 271 (Tenn. 
Ct. App. May 30, 2019). 


The venue may be changed by the plaintiff or defendant, or both, but not 
more than once by each, except for causes not in existence when the first 


change was taken. 


History. 

Code 1858, § 2836 (deriv. Acts 1819, ch. 43, 
§ 1); Acts 1870, ch. 5, § 2; Shan., § 4550; Code 
1932, § 8683; T.C.A. (orig. ed.), § 20-502. 


Textbooks. 
Tennessee Jurisprudence, 24 Tenn. Juris., 
Venue, § 6. 


NOTES TO DECISIONS 


Analysis 


1. Facts Warranting Change. 
2. Two Changes for Same Party. 


1. Facts Warranting Change. 

The circuit judge must be satisfied that the 
cause set forth for a change of venue is good, 
and the truth thereof evident and credibly 
supported, and that an impartial trial cannot 


be obtained, in order to authorize a change of 
venue. Conley v. Mason, 2 Shan. 626 (1874). 


2. Two Changes for Same Party. 

Where the venue was changed twice for the 
same party and for the same cause or objection, 
the judgment will be reversed and the case 
remanded to the original forum for trial. Sells v. 
King, 58 Tenn. 397, 1872 Tenn. LEXIS 275 
(1872). 
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20-4-203. Application for change. 


The party applying for a change of venue shall make a statement of facts, in 
writing, under oath or affirmation, that the party verily believes that, owing to 
prejudice, or other causes then existing, the party cannot have a fair and 
impartial trial in the county, or before the general sessions judge, where the 
cause is pending, the truth of which statement shall, in a court of record, be 
verified and supported by the oath of at least three (3), and before a general 


sessions judge, of one (1) or more, respectable and disinterested persons. 


History. 

Code 1858, § 2837 (deriv. Acts 1825, ch. 78, 
§ 1); Acts 1870, ch. 5, § 3; Shan., § 4551; mod. 
Code 1932, § 8684; impl. am. Acts 1979, ch. 68, 
§ 3; T.C.A. (orig. ed.), § 20-503. 


Textbooks. 
Tennessee Jurisprudence, 24 Tenn. Juris., 
Venue, § 8. 


Law Reviews. 

The Tennessee Court System — Circuit 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 241. 


NOTES TO DECISIONS 


Analysis 


. Practice on Application. 

—Showing Interest of Compurgators. 
. —Exercise of Court’s Discretion. 

. —Insufficient Orders. 

. —Effect of Void Change. 

. —Strict Compliance. 

. Review. 
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. Practice on Application. 

The correct practice is to hear the witnesses 
for and against the change of venue, in open 
court, or to cause their depositions to be taken 
as in other cases, and affidavits in opposition to 
a change of venue may be received under very 
special circumstances. Weakley v. Pearce, 52 
Tenn. 401, 1871 Tenn. LEXIS 275 (1871); Con- 
ley v. Mason, 2 Shan. 626 (1874). 

The better practice in all such cases would be 
to set out all the evidence in a formal bill of 
exceptions, so that the action of the circuit 
court may, in a proper case, be reviewed by the 
Supreme Court. Weakley v. Pearce, 52 Tenn. 
401, 1871 Tenn. LEXIS 275 (1871); Roller v. 
Roller, 67 Tenn. 207, 1874 Tenn. LEXIS 356 
(1874); Conley v. Mason, 2 Shan. 626 (1874). 


2. —Showing Interest of Compurgators. 
It is error to refuse to hear evidence that one 
of the compurgators was interested in the 
cause, and, therefore, not such witness as the 
statute requires. The compurgators may be 
shown to be interested by counter affidavits, by 
their examination upon oath in open court, or 
by the examination of other witnesses. It is not 
the meaning of the statute that the compurga- 
tors may swear to their own respectability and 
disinterestedness, and that no evidence shall 
be heard on the other side. Weakley v. Pearce, 
52 Tenn. 401, 1871 Tenn. LEXIS 275 (1871). 


There can be no valid objection to the affida- 
vit of an agent or attorney in support of the 
application, where it is supported by the affida- 
vits of the three respectable and disinterested 
persons. This affidavit should be given in open 
court. Sells v. King, 58 Tenn. 397, 1872 Tenn. 
LEXIS 275 (1872). 

A change of venue is properly made where 
the only objection to the validity thereof is 
based upon the ground that the compurgators, 
by whose oath the application is verified and 
supported, are agents and employees of the 
party applying for the change, where they are 
shown to be respectable, and there is nothing to 
show that they are interested in the result of 
the cause. Conk v. N. & C.R.R., 1 Shannon’s 
Cases 409 (1875). 


3. —Exercise of Court’s Discretion. 

The change of venue is not a matter of 
arbitrary discretion resting upon some uncon- 
trollable whim, caprice or possible bias of the 
judge but is a judicial act to be performed in the 
mode presented by law and in no other mode. 
Weakley v. Pearce, 52 Tenn. 401, 1871 Tenn. 
LEXIS 275 (1871). 

The discretion of the circuit judge in granting 
or refusing a change of venue may be revised, 
and his action reversed, when his discretion 
has been incautiously or improvidently exer- 
cised. Conley v. Mason, 2 Shan. 626 (1874). 

Where gas company has obtained at least two 
continuances after bringing condemnation suit 
for easement of right-of-way, and filed petition 
for change of venue on same day that jury was 
summoned for trial, it was within discretion of 
trial judge to deny petition in view of fact that 
grounds therefor were known to petitioners 
many weeks before date of filing. Tennessee 
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Gas Transmission Co. v. Oakley, 193 Tenn. 638, 
249 S.W.2d 880, 1952 Tenn. LEXIS 334 (1952). 


4, —Insufficient Orders. 

The following order, directing change of 
venue, is insufficient: “In this cause, the court is 
pleased to grant the motion of the defendants 
supported by the affidavits of” four certain 
named parties, “asking a change of venue, and 
orders that the venue of this case be changed.” 
Weakley v. Pearce, 52 Tenn. 401, 1871 Tenn. 
LEXIS 275 (1871); Roller v. Roller, 67 Tenn. 
207, 1874 Tenn. LEXIS 356 (1874). 

The following is an insufficient order for 
change: “On motion of plaintiff John Roller, and 
for satisfactory reasons shown by affidavits 
filed in this case, it is ordered that the venue be 
changed.” Roller v. Roller, 67 Tenn. 207, 1874 
Tenn. LEXIS 356 (1874). 


5. —Effect of Void Change. 

Where the change of venue is void, the court 
to which the suit is attempted to be transferred 
has no jurisdiction. Brown v. Haywood, 51 
Tenn. 357, 1871 Tenn. LEXIS 175 (1871); Weak- 
ley v. Pearce, 52 Tenn. 401, 1871 Tenn. LEXIS 
275 (1871); Sells v. King, 58 Tenn. 397, 1872 
Tenn. LEXIS 275 (1872); Roller v. Roller, 67 
Tenn. 207, 1874 Tenn. LEXIS 356 (1874). 


6. —Strict Compliance. 

In the change of venue, the provisions of the 
order of the court must be strictly followed, in 
order to confer jurisdiction upon the intended 
court; and where the order of the change of 
venue directed the transcript of the record to be 
sent to the court to which the cause was re- 
moved, at least 15 days before the sitting of the 
next term of that court, such order must be 
complied with, to confer jurisdiction upon that 
court. M’Henry’s Lessee v. Wallen, 10 Tenn. 
441, 1830 Tenn. LEXIS 14 (1830); Weakley v. 
Pearce, 52 Tenn. 401, 1871 Tenn. LEXIS 275 
(1871). 

The statute does not allow a change of venue 
as a matter of right or of course, and the change 


20-4-204. Allowance of change. 
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can be made only upon a strict compliance with 
the statute. Weakley v. Pearce, 52 Tenn. 401, 
1871 Tenn. LEXIS 275 (1871); Sells v. King, 58 
Tenn. 397, 1872 Tenn. LEXIS 275 (1872). 


7. Review. 

Where the order changing the venue was 
void, and the judgment is reversed for that 
reason, the Supreme Court may remand the: 
case to the court of the original venue, with 
directions to the court to which the venue was 
attempted to be changed to transmit or return 
all the original papers and orders made in the 
cause to the court of the original venue. Coover 
v. Davenport, 48 Tenn. 368, 1870 Tenn. LEXIS 
71, 2 Am. Rep. 706 (1870); Weakley v. Pearce, 
52 Tenn. 401, 1871 Tenn. LEXIS 275 (1871); 
Roller v Roller, 67 Tenn. 207, 1874 Tenn. LEXIS 
356 (1874), or may remand the case to the court 
of the changed venue for transference to the 
court of the original venue. Sells v. King, 58 
Tenn. 397, 1872 Tenn. LEXIS 275 (1872). 

Where a proper case is made out by either 
party, the change is a matter of right; and the 
action of the court in ordering or refusing it 
may, in proper cases, be reviewed. Weakley v. 
Pearce, 52 Tenn. 401, 1871 Tenn. LEXIS 275 
(1871); Sells v. King, 58 Tenn. 397, 1872 Tenn. 
LEXIS 275 (1872). 

The record should show that the statute in 
regard to the change of venue has been strictly 
complied with. It should show not only by 
whom the change of venue is asked for, and that 
the application is supported by at least three 
respectable and disinterested persons, but that, 
in the opinion of the court, the cause for the 
change is good, and the truth of the allegation 
made is evident, and that the change of venue 
is ordered because it appears to the court that 
the party applying for the change cannot have a 
fair and impartial trial in the county where the 
cause is then pending. Weakley v. Pearce, 52 
Tenn. 401, 1871 Tenn. LEXIS 275 (1871); Sells 
v. King, 58 Tenn. 397, 1872 Tenn. LEXIS 275 
(1872); Roller v. Roller, 67 Tenn. 207, 1874 
Tenn. LEXIS 356 (1874). 


If the presiding judge, on due consideration, is of the opinion that the cause 
set forth is good, and the truth of the cause set forth is evident and credibly 
supported, the presiding judge shall allow the change asked for. 


History. 

Code 1858, § 2838 (deriv. Acts 1825, ch. 78, 
§ 1); Shan., § 4552; mod. Code 1932, § 8685; 
impl. am. Acts 1979, ch. 68, § 3; T.C.A. (orig. 
ed.), § 20-504. 


Law Reviews. 

The Tennessee Court System — Circuit 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 241. 
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NOTES TO DECISIONS 


Analysis 


1. No Change, if Suit Filed in Wrong Jurisdic- 
tion. 
2. Discretion of Trial Judge. 


1. No Change, if Suit Filed in Wrong Ju- 
risdiction. 

No power is conferred to transfer a suit 
erroneously commenced in the wrong local ju- 
risdiction. Inter-Southern Life Ins. Co. v. 
Pierce, 161 Tenn. 346, 31 S.W.2d 692, 1930 
Tenn. LEXIS 10 (1930). 


2. Discretion of Trial Judge. 
When it appears that the request for change 


20-4-205. [Reserved.] 


of venue was merely made for the purpose of 
delay, it is within the discretion of the trial 
court to deny such petition. Tennessee Gas 
Transmission Co. v. Oakley, 193 Tenn. 638, 249 
S.W.2d 880, 1952 Tenn. LEXIS 334 (1952). 
Ordinarily it is a matter of discretion for the 
trial judge to either grant or deny a petition for 
change of venue, depending entirely upon the 
facts as disclosed to him. Tennessee Gas Trans- 
mission Co. v. Oakley, 193 Tenn. 638, 249 
S.W.2d 880, 1952 Tenn. LEXIS 334 (1952). 


20-4-206. Court to which changed — Special venire. 


(a) The change of venue in a court of record shall be made to the nearest 
adjoining county free from the like exception, whether in the same judicial 


district or out of it. 


(b) Before a general sessions judge, it shall be made to the nearest judge of 
the court of general sessions of the same county free from like exceptions. 

(c) Upon an order for a special venire of jurors from a court other than the 
court of record, as authorized by § 20-4-201, the jury selection shall be made 
from the nearest adjoining county free from the like exception, whether in the 


same judicial district or out of it. 


History. 

Code 1858, § 2839 (deriv. Acts 1809 (Sept.), 
en. 49, § 17); Acts 1870, ch. 5, § 4; Shan., 
§ 4553; Code 1932, § 8686; impl. am. Acts 
1979, ch. 68, § 3; T.C.A. (orig. ed.), § 20-506; 
Acts 1995, ch. 321, § 2. 


Textbooks. 
Tennessee Jurisprudence, 24 Tenn. Juris., 
Venue, § 7. 


NOTES TO DECISIONS 


1. Selection of Nearest County. 

The fair interpretation of this statute is, that 
the venue should only be changed to a county 
out of the circuit, where such county is the 
nearest free from like exceptions. If the nearest 
county should be in the circuit, but should not 
be free from like exceptions, then the venue 
might be changed to a county out of the circuit, 
not subject to like exceptions. If none of the 
adjoining counties are shown to be subject to 
like exceptions, then it is the imperative duty of 
the judge to send the cause to the nearest 
county. Coover v. Davenport, 48 Tenn. 368, 1870 
Tenn. LEXIS 71, 2 Am. Rep. 706 (1870). 

The nearest county is the one whose county 
seat or courthouse is nearest to the county from 
which the venue is proposed to be changed; and 


the circuit judge should take judicial notice of 
what county is thus the nearest. Coover v. 
Davenport, 48 Tenn. 368, 1870 Tenn. LEXIS 71, 
2 Am. Rep. 706 (1870). 

Upon a change of venue, the law requires 
that the cause shall be transferred to the near- 
est adjoining county. The transfer is, of course, 
to a court of the same character and jurisdiction 
as the court in which the suit is pending. If 
there be two courts in the nearest county an- 
swering the description, it must necessarily be 
left to the judge to direct to which court the 
transfer shall be made; and his action cannot be 
revised by the supreme court, in the absence of 
anything showing an abuse of his discretion. 
Greer v. Whitfield, 72 Tenn. 85, 1879 Tenn. 
LEXIS 8 (1879). 
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20-4-207. Costs of change. 


The party applying for a change of venue shall, in the cases referenced in this 
part, pay the cost of the transcript and transmission of paper; and, in the 
discretion of the court, the applicant may be required to give bond, or 
additional bond, for costs. 


1932, § 8688; impl. am. Acts 1979, ch. 68, § 3; 
T.C.A. (orig. ed.), § 20-507. 


History. 
Code 1858, § 2841; Shan., § 4555; mod. Code 


20-4-208. Incompetency of judge. 


(a) As a further provision to prevent delay in cases of incompetency, it is the 
duty of the circuit court judges and chancellors, whenever there is a cause 
before one (1) of them, in which the circuit court judge or chancellor is 
interested, at the request of the opposite party, to transfer the cause to any 
court in an adjoining district or division that the adverse party may choose; 
and the original papers, with a certified copy of all orders, shall be immediately 
transmitted to the court to which the venue is changed. 

(b) Where the judge of any court of law or chancery is incompetent, from any 
other cause, to try the cause, upon application of either of the parties to the 
suit, the suit shall be transferred to the nearest court having jurisdiction of 
such cases where like incompetency does not exist. 


History. 

Code 1858, § 3924; Acts 1870, ch. 9, § 1; 
Shan., §§ 5720, 5721; mod. Code 1982, 
$§ 9906, 9907; T.C.A. (orig. ed.), § 20-508. 


Cross-References. 

Disqualification of judge and grounds of in- 
competency, § 17-2-101, Tenn. Const., art. VI, 
Suit ls 

Special judge, §§ 17-2-109 — 17-2-113. 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
§ 621. 

Tennessee Jurisprudence, 24 Tenn. Juris., 
Venue, § 6. 


Law Reviews. 

The Tennessee Court System — Circuit 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 241. 


20-4-209. Transmission of records. 


When a change of venue is directed, the clerk of court shall make a transcript 
of all the minutes, orders and proceedings in the cause, duly certified, and 
envelope the transcript, together with all the original papers, in a strong 
wrapper, securely sealed and safely deliver or transmit the package by 
messenger, registered mail or express to the clerk of the court to which the 


venue has been changed. 


History. 
Code 1858, § 2843; Shan., § 4557; mod. Code 
1932, § 8690; T.C.A. (orig. ed.), § 20-509. 


Cross-References. 
Certified mail instead of registered mail, § 1- 
3-111. 


Textbooks. 
Tennessee Jurisprudence, 24 Tenn. Juris., 
Venue, § 8. 


20-4-210. Expense of transmitting records. 


The clerk or messenger delivering the packages will be entitled to five cents 
(5¢) a mile, going and returning, and tolls and ferriages, to be paid in advance 
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by the party applying for the change of venue. If these expenses are paid by the 
opposing party, they will be taxed in the bill of costs against the opposing 


party’s adversary. 


Cross-References. 
Clerk’s fees for transmittal of record, § 8-21- 
401. 


History. 
Code 1858, § 2844; Shan., § 4558; Code 
1932, § 8691; T.C.A. (orig. ed.), § 20-510. 


20-4-211. Expenses relating to jury. 


When a change of venue in any case, either civil or criminal, is ordered by the 
circuit or criminal courts of this state from one (1) county to another, the jury 
fees, in trying the case, shall be paid by the county from which the case is sent, 
and the fees of the officers summoning jurors in cases where the venue is 
changed shall be accordingly taxed and certified by the clerk in civil cases, and 
also by the judge and district attorney general in criminal cases, in the same 
manner as the fees are otherwise certified by law. 


History. 
Acts 1889, ch. 201; Shan., § 4567; Code 1932, 
§ 8692; modified; T.C.A. (orig. ed.), § 20-511. 


CHAPTER 5 
ABATEMENT AND SURVIVAL OF ACTIONS 


Section 
20-5-101. 
20-5-102. 


No abatement where cause survives. 
Actions surviving death of party. 


20-5-103. 
20-5-104. 
20-5-105. 
20-5-106. 
20-5-107. 
20-5-108. 
20-5-109. 
20-5-110. 
20-5-111. 
20-5-112. 
20-5-113. 
20-5-114. 
20-5-115. 
20-5-116. 
20-5-117. 


Causes surviving death of tort-feasor. 

Revival by or against heirs. 

Revival by or against successor in interest. 

Injury resulting in death — Succession to cause of action — Beneficiaries. 
Prosecution of action by representative or surviving spouse or next of kin. 
Continuation of decedent’s action. 

[Reserved.] 

Action for death of spouse. 

Death of beneficiary before action. 

Death of beneficiary during action. 

Damages recoverable in wrongful death. 

Death of executor or administrator. 

[Reserved.] 

Party substituted in revivor. 

Death of nominal plaintiff. 


20-5-118. Automobile liability insurance carrier negligent in failing to settle claim against insured 


— Survival of action — Assignment of right of action for benefit of creditors. 


20-5-101. No abatement where cause survives. 


Actions do not abate by the death or other disability of either party, or by the 
transfer of any interest in the action, if the cause of action survives or 
continues. 


Cross-References. 
Costs on abatement, §§ 20-12-110, 20-12- 


History. 
Code 1858, § 2845 (deriv. Acts 1785, ch. 2, 


m2: 1786, chi: 14,8 1;)1819,:ch..16; §§ «1; 3; 1138. 
1835-1836, ch. 77, § 1); Shan., § 4568; mod. Death of party during continuance, § 20-7- 
Code 1932, § 8693; T.C.A. (orig. ed.), § 20-601. 105. 


20-5-101 


Motion for judgment against officer, § 25-3- 
106. 

Revival of judgments, title 25, ch. 4. 

Substitution of parties, Tenn. R. Civ. P. 25. 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
§ 319. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
§§ 691, 706. 

Tennessee Jurisprudence, 1 Tenn. Juris., 
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Abatement, Survival and Revival, § 26; 20 
Tenn. Juris., Parties, § 8. 


Law Reviews. 

An Exegesis of the Ejectment Statutes of 
Tennessee (R.D. Cox), 18 Mem. St. U.L. Rev. 
581 (1988). 

The Abatement of Criminal Fines upon 
Death of Defendant: Punishment, Precedent, 
and Policy, 11 Mem. St. U.L. Rev. 67. 

Wrongful Death Actions in Tennessee (T. A. 
Smedley), 27 Tenn. L. Rev. 447. 


NOTES TO DECISIONS 


Analysis 


. Revival of Action. 

. Abatement of Specified Actions. 

—Will Contest. 

—Inquisition of Lunacy. 

—Divorce Suit. 

—Suits by and Against Public Officers. 
—Defectively Incorporated Municipality. 
—Insurance Matters. 


Foie ee 


. Revival of Action. 

Two terms after death of a party an action 
can be abated, but if procedure is not followed 
the action can be revived by a bill of revivor. 
Cobb v. Conway, 1 Tenn. 294, 1808 Tenn. LEXIS 
16 (1808). 

Asuit which has abated by the death of either 
party, may be revived by or against the heirs, 
personal representatives or assigns who may be 
legally entitled to decedent’s place in the sub- 
ject matter of the litigation. Burnett v. Layman, 
130 Tenn. 423, 171 S.W. 76, 1914 Tenn. LEXIS 
41 (1914). 

In suit by conservator to have certain deeds 
of a decedent declared invalid, where plaintiff 
died prior to submission of case to jury it was 
error for the trial court to proceed with the 
submission of the case to the jury without 
revivor in the name of the proper party com- 
plainants and in withholding from the jury the 
information of the plaintiffs death, however 
such error was not reversible where no assign- 
ment of error was made to this action of the 
court. Holmes v. Dorris, 55 Tenn. App. 279, 399 
S.W.2d 512, 1964 Tenn. App. LEXIS 168 (Tenn. 
Ct. App. 1964). 

Where, in action brought by conservator, 
court erred in submitting case to jury after 
receiving word that complainant had died, the 
action of the chancellor in reviving the cause in 
the name of the proper parties complainant 
after the verdict of the jury was received but 
before a decree was entered cured all defects 
resulting from the failure of the chancellor to 
require the cause to be revived before the 
submission of the case to the jury. Holmes v. 
Dorris, 55 Tenn. App. 279, 399 S.W.2d 512, 1964 
Tenn. App. LEXIS 168 (Tenn. Ct. App. 1964). 


Where, in action by conservator of plaintiff to 
have deeds executed by a deceased declared 
invalid, the plaintiff died prior to the submis- 
sion of the case to the jury, defendant was not 
entitled to a mistrial, but only to have the 
proceedings suspended until the cause was 
revived in the name of the proper parties. 
Holmes v. Dorris, 55 Tenn. App. 279, 399 
S.W.2d 512, 1964 Tenn. App. LEXIS 168 (Tenn. 
Ct. App. 1964). 


2. Abatement of Specified Actions. 
According to the general rule the legal cause 
of action for fraud does not survive the death of 
the defrauded person or the wrongdoer. Carne 
v. Maryland Casualty Co., 208 Tenn. 403, 346 
S.W.2d 259, 1961 Tenn. LEXIS 299 (1961). 


3. —Will Contest. 

In will contest, the death of one of the con- 
testants was without effect on the jurisdiction 
of the court; the order of abatement should not 
have been entered; and order of revival would 
have been unnecessary and inapt. Winters v. 
American Trust Co., 158 Tenn. 479, 14 S.W.2d 
740, 1928 Tenn. LEXIS 178 (1929). 


4, —Inquisition of Lunacy. 

In proceeding instituted to have a defendant 
declared a lunatic and to have a guardian 
appointed for him and his property, the cause of 
action does not survive or continue after the 
death of the defendant, not even for a determi- 
nation as to whether the costs shall be ad- 
judged against the defendant’s estate. Posey v. 
Posey, 113 Tenn. 588, 83 S.W. 1, 1904 Tenn. 
LEXIS 52 (1904). 


5. —Divorce Suit. 

A suit for divorce and alimony does not sur- 
vive; and the wife cannot, after the death of her 
husband, bring her bill against his personal 
representative for alimony, where she failed to 
enforce her remedy in his lifetime. Even when a 
proceeding was commenced during his lifetime, 
it abates at his death, and cannot be carried on 
against his personal representative. Swan v. 
Harrison, 42 Tenn. 534, 1865 Tenn. LEXIS 100 
(1865); Owens v. Sims, 43 Tenn. 544, 1866 
Tenn. LEXIS 85 (1866). 
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6. —Suits by and Against Public Officers. 
A suit for the public benefit prosecuted by a 
public officer in his official capacity will not 
abate upon his death or upon the expiration of 
his term of office, and may be prosecuted by his 
successor. Felts v. Memphis, 39 Tenn. 650, 1859 
Tenn. LEXIS 296 (1859); State ex rel. Sharpe v. 
Puckett, 75 Tenn. 709, 1881 Tenn. LEXIS 175 
(1881). See Polk v. Plummer, 21 Tenn. 500, 1841 
Tenn. LEXIS 55, 37 Am. Dec. 566 (1841). 

A suit to assert a right against a county, 
through its financial agent as defendant, as a 
mandamus suit to compel a county judge to 
issue a warrant, did not abate, and no revivor 
against the successor in office was necessary. 
State ex rel. Sharpe v. Puckett, 75 Tenn. 709, 
1881 Tenn. LEXIS 175 (1881). 


7. —Defectively Incorporated Municipal- 
ity. 

Where suit was brought on bonds issued by a 

town and such bonds were declared invalid on 


ABATEMENT AND SURVIVAL OF ACTIONS 


20-5-102 


account of the invalidity of the law incorporat- 
ing the city, the judgment declaring the bonds 
invalid cannot be treated as of no effect on the 
theory that, as the town was defectively incor- 
porated, there was no one in existence to rep- 
resent it. Beyer v. Athens, 249 F. 849, 1918 U.S. 
App. LEXIS 2304 (6th Cir. Tenn. 1918). 


8. —Insurance Matters. 

Where insured died before commencing ac- 
tion against automobile liability insurer based 
on alleged bad faith in refusing to settle within 
the policy limits, the cause of action abated. 
Carne v. Maryland Casualty Co., 208 Tenn. 403, 
346 S.W.2d 259, 1961 Tenn. LEXIS 299 (1961). 
But see § 20-5-120. 

The assignability of a right of action depends 
on whether it would survive and pass to the 
personal representative; if it would survive it 
may be assigned. Dillingham v. Tri-State Ins. 
Co., 214 Tenn. 592, 381 S.W.2d 914, 1964 Tenn. 
LEXIS 510 (1964). 


20-5-102. Actions surviving death of party. 


No civil action commenced, whether founded on wrongs or contracts, except 
actions for wrongs affecting the character of the plaintiff, shall abate by the 
death of either party, but may be revived; nor shall any right of action arising 
hereafter based on the wrongful act or omission of another, except actions for 
wrongs affecting the character, be abated by the death of the party wronged; 
but the right of action shall pass in like manner as the right of action described 


in § 20-5-106. 


History. 

Code 1858, § 2846 (deriv. Acts 1835-1836, ch. 
77, § 1); Shan., § 4569; Code 1932, § 8694; 
Acts 1967, ch. 121, § 1; T.C.A. (orig. ed.), § 20- 
602. 


Cross-References. 

Abolition of common-law tort action of alien- 
ation of affections, § 36-3-701. 

Revivor of actions pending against a person 
at the time of death, § 30-2-320, Tenn. R. Civ. P. 
20. 

Substitution of parties, Tenn. R. Civ. P. 25. 

Survival of action for injury to real property, 
§ 29-36-104. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
Br o19. 


Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
§§ 688, 691, 706, 707. 

Tennessee Jurisprudence, 1 Tenn. Juris., 
Abatement, Survival and Revival, §§ 26-28; 17 
Tenn. Juris., Libel and Slander, § 32; 18 Tenn. 
Juris., Mandamus, § 10. 


Law Reviews. 

Issues Raised by “Jordan” (John A. Day), 35 
No.12 Tenn. B.J. 17 (1999). 

Stealing Love in Tennessee: The Thief Goes 
Free, 56 Tenn. L. Rev. 629 (1989). 

Torts — Jordan v. Baptist Three Rivers Hos- 
pital: The Tennessee Supreme Court Allows 
Recovery of Parental Consortium in Wrongful 
Death Actions, 30 U. Mem. L. Rev. 489 (2000). 


NOTES TO DECISIONS 


Analysis 


1. Revival of Actions in General. 

2. Commencement of Suit Required for Re- 
vival. 

3. Cause of Action. 

4. Damages. 


. Contribution Among Joint Tortfeasors. 
. Personal Injury Actions. 

. Negligency by Laboratory. 

. Malpractice. 

. Survival of Foreign Actions. 

10. Survival in Federal Court. 

11. Fraud. 
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12. Pleadings. 

13. “Wrongs Affecting Character of Plaintiff.” 
14. —Alienation of Affections. 

15. —Breach of Promise and Seduction. 

16. —Libel or Slander. 

17. —Malicious Prosecution. 

18. —Damages. 

19. Persons Authorized to Sue. 


1. Revival of Actions in General. 

Suits commenced, with a single exception 
(that of actions for wrongs affecting the plain- 
tiffs character), shall not abate or discontinue 
upon the death of either party, but may be 
revived. Churchwell v. Bank of East Tennessee, 
48 Tenn. 780, 1870 Tenn. LEXIS 147 (1870). 

The tendency has been, by decision and by 
statute, to limit and circumscribe the effect of 
the rule that actions abate by the death of the 
parties thereto; and there is no case to be found 
within the last two centuries in which the scope 
of this rule has been extended or broadened. 
Harris v. Nashville Trust Co., 128 Tenn. 573, 
162 S.W. 584, 1913 Tenn. LEXIS 72, 49 L.R.A. 
(n.s.) 897 (1914). 

Whether there is survival depends upon the 
substance, not form, of the action. Bowman v. 
Hart, 161 Tenn. 402, 33 S.W.2d 58, 1930 Tenn. 
LEXIS 19 (1930). 

In suit by conservator to have certain deeds 
of a decedent declared invalid, where plaintiff 
died prior to submission of case to jury it was 
error for the trial court to proceed with the 
submission of the case to the jury without 
revivor in the name of the proper party com- 
plainants and in withholding from the jury the 
information of the plaintiffs death, however 
such error was not reversible where no assign- 
ment of error was made to this action of the 
court. Holmes v. Dorris, 55 Tenn. App. 279, 399 
S.W.2d 512, 1964 Tenn. App. LEXIS 168 (Tenn. 
Ct. App. 1964). 

Where, in action brought by conservator, 
court erred in submitting case to jury after 
receiving word that complainant had died, the 
action of the chancellor in reviving the cause in 
the name of the proper parties complainant 
after the verdict of the jury was received but 
before a decree was entered cured all defects 
resulting from the failure of the chancellor to 
require the cause to be revived before the 
submission of the case to the jury. Holmes v. 
Dorris, 55 Tenn. App. 279, 399 S.W.2d 512, 1964 
Tenn. App. LEXIS 168 (Tenn. Ct. App. 1964). 

Where, in action by conservator of plaintiff to 
have deeds executed by a deceased declared 
invalid the plaintiff died prior to the submis- 
sion of the case to the jury, defendant was not 
entitled to a mistrial, but only to have the 
proceedings suspended until the cause was 
revived in the name of the proper parties. 
Holmes v. Dorris, 55 Tenn. App. 279, 399 
S.W.2d 512, 1964 Tenn. App. LEXIS 168 (Tenn. 
Ct. App. 1964). 
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The rule of abatement at death has never 
been favored in the courts of this state. Butler v. 
Trentham, 224 Tenn. 528, 458 S.W.2d 13, 1970 
Tenn. LEXIS 353, 1970 Tenn. LEXIS 354 
(1970). 

The right of recovery in a wrongful death 
case is strictly a creation of statute. Jordan v. 
Baptist Three Rivers Hosp., 984 S.W.2d 598, 
1999 Tenn. LEXIS 43 (Tenn. 1999). 


2. Commencement of Suit Required for 
Revival. 

The statute in this section applies only where 
the suit for a wrong was commenced against 
the wrongdoer in his lifetime, and it warrants a 
revivor of such suit against his personal repre- 
sentative, except suits for wrongs affecting the 
character of the plaintiff. This statute does not 
authorize the institution of such suits against 
the personal representative of the wrongdoer. 
Winters v. McGhee, 35 Tenn. 128, 1855 Tenn. 
LEXIS 28 (1855); Cherry v. Hardin, 51 Tenn. 
199, 1871 Tenn. LEXIS 148 (1871); Baker v. 
Dansbee, 54 Tenn. 229, 1872 Tenn. LEXIS 40 
(1872); Johnson v. Maury County Trust Co., 15 
Tenn. App. 326, — S.W.2d —, 1932 Tenn. App. 
LEXIS 100 (Tenn. Ct. App. 1932). 

The fact that an action brought may be 
revived under this section does not make the 
cause of action survive. Dillingham v. Tri-State 
Ins. Co., 214 Tenn. 592, 381 S.W.2d 914, 1964 
Tenn. LEXIS 510 (1964). 


3. Cause of Action. 

Whether a particular action survives or 
abates depends entirely upon whether the 
cause of action survives or continues. Posey v. 
Posey, 113 Tenn. 588, 83 S.W. 1, 1904 Tenn. 
LEXIS 52 (1904). 

This section creates no new and independent 
action but merely preserves the cause of action 
that belonged to the person injured. Benton v. 
Knoxville News-Sentinel Co., 174 Tenn. 658, 
130 S.W.2d 105, 1938 Tenn. LEXIS 135 (1939). 

Mother’s son died before ever commencing an 
action, and thus the second part of T.C.A. 
§ 20-5-102 was applicable. Jones v. Martin, — — 
S.W.3d —, 2020 Tenn. App. LEXIS 525 (Tenn. 
Ct. App. Nov. 20, 2020). 


4, Damages. 

The damages recoverable under this section 
are such as the deceased could have recovered if 
he had lived. Benton v. Knoxville News-Senti- 
nel Co., 174 Tenn. 658, 180 S.W.2d 105, 1938 
Tenn. LEXIS 135 (1939). 


5. Contribution Among Joint Tortfeasors. 
A suit for contribution whether in equity or at 
law is not ex delicto in nature but is a separate 
and distinct action and survives the death of 
the holder of that right. Butler v. Trentham, 
224 Tenn. 528, 458 S.W.2d 13, 1970 Tenn. 
LEXIS 353, 1970 Tenn. LEXIS 354 (1970). 
Suit by administrator of estate of deceased 
commissioner of utility district against other 
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commissioners for contribution on judgment 
recovered against deceased commissioner dur- 
ing his lifetime for alleged mishandling of funds 
was not ex delicto in nature but was a separate 
and distinct action which survived death of 
commissioner. Butler v. Trentham, 224 Tenn. 
528, 458 S.W.2d 13, 1970 Tenn. LEXIS 353, 
1970 Tenn. LEXIS 354 (1970). 


6. Personal Injury Actions. 

An action commenced for personal injuries 
may be revived in the name of the personal 
representative, and prosecuted for the benefit 
of his estate, after the plaintiffs death, even 
where he died from some cause other than the 
injury sued for, and without widow or next of 
kin. Daniel v. East Tennessee Coal Co., 105 
Tenn. 470, 58 S.W. 859, 1900 Tenn. LEXIS 94 
(1900). 

Where the plaintiff in personal injury case 
died before judgment on appeal, and there was 
nothing done to revive it, and the plaintiff did 
not die from injuries sustained which were the 
basis for the suit, a judgment for abatement 
was correctly entered. McDonald v. Nashville, 
114 Tenn. 540, 86 S.W. 317, 1904 Tenn. LEXIS 
109 (1904). 

Where an injured party brings suit for per- 
sonal injuries and thereafter dies from other 
supervening causes, such suit for personal in- 
juries may be revived in the name of the plain- 
tiffs personal representative but not in the 
name of the next of kin. Gipson v. Memphis S. 
R. Co., 51 Tenn. App. 31, 364 S.W.2d 110, 1962 
Tenn. App. LEXIS 93 (Tenn. Ct. App. 1962). 

Trial court erred in not allowing both of the 
estate representatives’ claims for personal in- 
juries and wrongful death to go to the jury, with 
the understanding that the representatives 
were not to have double recovery for the same 
damages, and to rule otherwise would have 
given no force and effect to the plain language 
of Tenn. Civ. Proc. Rule 8 and T.C.A. § 20-5- 
102; under T.C.A. § 20-5-113, the representa- 
tives were not able to recover pain and suffer- 
ing damages under their wrongful death claim 
under T.C.A. § 20-5-106 and also under their 
personal injury claim, but this did not require 
that the personal injury claim be dismissed 
because the jury could have found that the 
nursing home injured the decedent but did not 
ultimately cause the decedent’s death. Rolen v. 
Wood Presbyterian Home, Inc., 174 S.W.3d 158, 
2005 Tenn. App. LEXIS 278 (Tenn. Ct. App. 
2005), appeal denied, — S.W.3d —, 2005 Tenn. 
LEXIS 974 (Tenn. Oct. 24, 2005). 


7. Negligency by Laboratory. 

An action on behalf of a deceased putative 
father against a laboratory based on negligence 
in the conduct of a paternity test could not be 
brought by the father’s child as next friend, but 
could only be maintained by the surviving 
spouse of the deceased. Miller v. Niblack, 942 
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S.W.2d 533, 1996 Tenn. App. LEXIS 645 (Tenn. 
Ct. App. 1996). 


8. Malpractice. 

An action for malpractice did not abate upon 
the plaintiffs death from a cause other than the 
wrongful act of the defendant. Burnett v. Lay- 
man, 130 Tenn. 423, 171 S.W. 76, 1914 Tenn. 
LEXIS 41 (1914). 

When a trial court held that the decedent’s 
claims passed automatically on the decedent’s 
death from unrelated causes after the com- 
mencement of a medical malpractice action to 
the surviving spouse without need to substitute 
parties, remand was necessary because the 
court erroneously ruled—as the co-executors of 
the estate were the appropriate parties to re- 
vive the action—and was to determine whether 
the response to the health care providers’ mo- 
tion to dismiss was to be construed as a motion 
for enlargement of time to substitute parties. 
Joshlin v. Halford, — S.W.3d —, 2019 Tenn. 
App. LEXIS 537 (Tenn. Ct. App. Nov. 6, 2019). 


9. Survival of Foreign Actions. 

Widow of deceased killed in automobile acci- 
dent in Florida was entitled to sue administra- 
tor of deceased driver in Tennessee where law 
in Florida provided that action survived in 
favor of widow even though law in Tennessee 
provided that action did not survive unless filed 
prior to death of tort-feasor. Parsons v. Ameri- 
can Trust & Banking Co., 168 Tenn. 49, 73 
S.W.2d 698, 1934 Tenn. LEXIS 19 (1934). 


10. Survival in Federal Court. 

The survivability of an action for misrepre- 
sentations being beyond the power of federal 
legislation, the federal courts will adopt the 
local laws in regard to the reviving suits abated 
by the death of the parties. Warren v. Fursten- 
heim, 35 F. 691, 1888 U.S. App. LEXIS 2039, 1 
L.R.A. 40 (C.C.D. Tenn. 1888). 


11. Fraud. 

According to the general rule the legal cause 
of action for fraud does not survive the death of 
the defrauded person or the wrongdoer. Carne 
v. Maryland Casualty Co., 208 Tenn. 403, 346 
S.W.2d 259, 1961 Tenn. LEXIS 299 (1961). 


12. Pleadings. 

Where complainant died after final decree in 
his favor and after the adjournment of the 
court, the defendant was entitled to a writ of 
error and scire facias to revive the cause of 
action against the heirs of the deceased. Tipton 
v. Tipton, 118 Tenn. 691, 104 S.W. 237, 1907 
Tenn. LEXIS 71 (1907). 

Plea of abatement by widow was properly 
sustained where allegations failed to show that 
widow was the executrix, administratrix or 
executor de son tort of deceased husband. 
Brooks v. Garner, 194 Tenn. 624, 254 S.W.2d 
736, 1953 Tenn. LEXIS 280 (1953). 
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13. “Wrongs Affecting Character of Plain- 
tiff.” 

“Wrongs affecting the character of the plain- 
tiff’? include, malicious prosecution, libel, false 
imprisonment, breach of promise to marry, 
alienation of wife’s affections, and seduction. 
Bolin v. Stewart, 66 Tenn. 298, 1874 Tenn. 
LEXIS 129 (1874) (malicious prosecution); Ak- 
ers v. Akers, 84 Tenn. 7, 1885 Tenn. LEXIS 105, 
57 Am. Rep. 207 (1885) (libel); Weeks v. Mays, 
87 Tenn. 442, 10 S.W. 771, 1888 Tenn. LEXIS 
74, 3 L.R.A. 212 (1889) (breach of promise); 
Hullett v. Baker, 101 Tenn. 689, 49 S.W. 757, 
1898 Tenn. LEXIS 124 (1899) (breach of prom- 
ise); Justice v. Clinard, 142 Tenn. 208, 217 S.W. 
663, 1919 Tenn. LEXIS 49 (1919) (alienation); 
Witt v. Krichbaum, 5 Tenn. App. 48, 1927 Tenn. 
App. LEXIS 33 (1927) (false imprisonment); 
Bowman v. Hart, 161 Tenn. 402, 33 S.W.2d 58, 
1930 Tenn. LEXIS 19 (1930) (seduction); Ben- 
ton v. Knoxville News-Sentinel Co., 174 Tenn. 
658, 130 S.W.2d 105, 1938 Tenn. LEXIS 135 
(1939) (libel). 

Where the plaintiff recovers a judgment 
against the defendant in an action for “wrongs 
affecting the character of the plaintiff,” from 
which judgment the defendant appeals, in the 
nature of a writ of error, and, pending the 
appeal, either dies, a revivor of the appeal may 
be had in favor of or against the personal 
representative of the deceased party, as the 
case may be. This is allowed on the principle 
that the recovery of a judgment merges the tort, 
which was the foundation of the action, into the 
judgment, and it thus becomes a debt, and that 
the appeal in the nature of a writ of error 
merely suspends, and does not vacate or annul, 
the judgment. Akers v. Akers, 84 Tenn. 7, 1885 
Tenn. LEXIS 105, 57 Am. Rep. 207 (1885); 
Hullett v. Baker, 101 Tenn. 689, 49 S.W. 757, 
1898 Tenn. LEXIS 124 (1899); Pickens v. Scar- 
brough, 164 Tenn. 75, 46 S.W.2d 58, 1931 Tenn. 
LEXIS 14 (1932). See Cherry v. Hardin, 51 
Tenn. 199, 1871 Tenn. LEXIS 148 (1871). 


14. —Alienation of Affections. 

Action for alienation of affections does not 
survive death of defendant. Brummett v. Ev- 
ans, 148 F. Supp. 309, 1957 U.S. Dist. LEXIS 
4020 (D. Tenn. 1957). 


15. —Breach of Promise and Seduction. 

An action for the breach of a marriage con- 
tract is one for a wrong “affecting the character 
of the plaintiff,” and abates upon the defen- 
dant’s death, and cannot be revived against his 
personal representative or heirs. Weeks v. 
Mays, 87 Tenn. 442, 10 S.W. 771, 1888 Tenn. 
LEXIS 74, 3 L.R.A. 212 (1889); Hullett v. Baker, 
101 Tenn. 689, 49 S.W. 757, 1898 Tenn. LEXIS 
124 (1899). 

The defendant’s death, pending his appeal 
from a judgment against him in an action for 
breach of promise to marry, operates to abate 
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the action where the judgment is subsequently 
reversed, and the cause remanded. Upon rever- — 
sal of the judgment, the action again becomes 
one for tort and is abatable. Hullett v. Baker, 
101 Tenn. 689, 49 S.W. 757, 1898 Tenn. LEXIS 
124 (1899). 

Action by woman against estate for seduction 
and breach of promise of marriage by deceased 
survived against wrongdoer by virtue of provi- 
sions of § 20-5-103, since § 20-5-103 makes no 
exceptions or exclusions. Goins v. Coulter, 185 
Tenn. 346, 206 S.W.2d 379, 1947 Tenn. LEXIS 
338 (1947). 


16. —Libel or Slander. 

If, in case of revived appeal, the judgment for 
libel is reversed, the demand is restored to its 
original character, and the death of the wrong- 
doer abates the suit as though no judgment had 
ever been rendered upon the demand. Akers v. 
Akers, 84 Tenn. 7, 1885 Tenn. LEXIS 105, 57 
Am. Rep. 207 (1885). 

The exception as to wrongs affecting the 
character of the plaintiff, made in this section, 
does not defeat an action based on a libel 
contained in a will first published after the 
testator’s death, because this section relates 
only to actions commenced during the lifetime 
of the deceased party. Harris v. Nashville Trust 
Co., 128 Tenn. 573, 162 S.W. 584, 1913 Tenn. 
LEXIS 72, 49 L.R.A. (n.s.) 897 (1914). 

A wife has no cause of action because of the 
libel of her deceased husband, as the proper 
party to sue as plaintiff in an action for libel is 
the person directly defamed. Benton v. Knox- 
ville News-Sentinel Co., 174 Tenn. 661, 130 
S.W.2d 106, 1938 Tenn. LEXIS 136 (1939). 


17. —Malicious Prosecution. 

Where judgment is for defendant in suit for 
malicious prosecution and plaintiff appeals, 
and pending appeal one of the parties dies 
there can be no revivor. Bolin v. Stewart, 66 
Tenn. 298, 1874 Tenn. LEXIS 129 (1874). 


18. —Damages. 

Where cause of action for libel abated with — 
the death of the injured party, the consequences 
that followed such cause of action as elements 
of damage could not be made the basis of a new 
cause of action by the widow and next of kin. 
Benton v. Knoxville News-Sentinel Co., 174 
Tenn. 658, 130 S.W.2d 105, 1938 Tenn. LEXIS 
135 (1939). 


19. Persons Authorized to Sue. 

Mother clearly had authority, as her son’s 
next of kin, to bring the action pursuant to the 
statutes, which plainly allows the tort survival 
action to pass to the surviving spouse or next of 
kin and for that person to commence and con- 
trol the action. Jones v. Martin, — S.W.3d —, 
2020 Tenn. App. LEXIS 525 (Tenn. Ct. App. 
Nov. 20, 2020). 
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20-5-103. Causes surviving death of tort-feasor. 


(a) In all cases where a person commits a tortious or wrongful act causing 
injury or death to another, or property damage, and the person committing the 
wrongful act dies before suit is instituted to recover damages, the death of that 
person shall not abate any cause of action that the plaintiff would have 
otherwise had, but the cause of action shall survive and may be prosecuted 
against the personal representative of the tort-feasor or wrongdoer. 

(b) The common law rule abating such actions upon the death of the 
wrongdoer and before suit is commenced is abrogated. 

(c) This section shall not apply to actions for wrongs affecting the character 


of the plaintiff. 


History. 
Acts 1935, ch. 104, § 1; mod. C. Supp. 1950, 
§ 8243.1; T.C.A. (orig. ed.), § 20-603. 


Cross-References. 

Abolition of common-law tort action of alien- 
ation of affections, § 36-3-701. 

Substitution of parties, Tenn. R. Civ. P. 25. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
8§ 691, 714, 740. 


Tennessee Jurisprudence, 1 Tenn. Juris., 
Abatement, Survival and Revival, §§ 26, 28. 


Law Reviews. 

Abatement and Revival — Actions Affecting 
the Character of the Plaintiff, 20 Tenn. L. Rev. 
373. 

Torts — Taylor v. Beard: The Tennessee Su- 
preme Court Declines Adoption of a Cause of 
Action for Loss of Parental Consortium in Per- 
sonal Injury Cases, 34 U. Mem. L. Rev. 737 
(2004). 


NOTES TO DECISIONS 


Analysis 


. Cause of Action Preserved. 

. Dismissal Proper. 

Common Law Rule Changed. 

. Parties. 

. Alienation of Affections. 

. Service Upon Personal Representative. 
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. Cause of Action Preserved. 

The enactment of this section in no way 
created any new and independent cause of 
action; it merely preserved the cause of action 
that belonged to the person before the one who 
caused the injury died. Goins v. Coulter, 185 
Tenn. 346, 206 S.W.2d 379, 1947 Tenn. LEXIS 
338 (1947). 

Right of action for damages for seduction and 
breach of promise of marriage against the heirs 
and administrator of the alleged seducer who 
died a few months before the action was begun 
is saved by this section notwithstanding the 
provisions of § 20-5-102 providing for abate- 
ment of actions already commenced, which af- 
fect the character of the plaintiff, upon the 
death of either party. Goins v. Coulter, 185 
Tenn. 346, 206 S.W.2d 379, 1947 Tenn. LEXIS 
338 (1947). 

Cause of action against insured for alleged 
intentional burning survived his death. Smith 
v. Insurance Co. of North America, 30 F.R.D. 
540, 1962 U.S. Dist. LEXIS 6023 (M.D. Tenn. 
1962). 


2. Dismissal Proper. 

In a personal injury action filed by plaintiff 
injured party against a deceased driver, a trial 
court properly denied plaintiffs Tenn. R. Civ. P. 
15.03 motion to amend to add the personal 
representative as a defendant and dismissed 
the action because plaintiff failed to name the 
personal representative as a defendant before 
the expiration of the one-year statute of limita- 
tions, as required by T.C.A. § 20-5-103. Vaughn 
v. Morton, 371 S.W.3d 116, 2012 Tenn. App. 
LEXIS 201 (Tenn. Ct. App. Mar. 28, 2012), 
appeal denied, — S.W.3d —, 2012 Tenn. LEXIS 
435 (Tenn. June 19, 2012). 

Trial court properly dismissed plaintiffs per- 
sonal injury lawsuit and denied plaintiffs relief 
based on excusable neglect; plaintiff filed suit 
against the former personal representative of 
defendant, after the estate was opened, admin- 
istered, and closed. The trial court found that 
the original lawsuit, while timely filed, was a 
nullity because the estate had been closed. The 
failure to strictly follow the statute by naming 
the personal representative was fatal to the 
survivability of the action. Algee v. Craig, — 
S.W.3d —, 2020 Tenn. App. LEXIS 137 (Tenn. 
Ct. App. Mar. 31, 2020), appeal denied, — 
S.W.3d —, 2020 Tenn. LEXIS 329 (Tenn. July 
23, 2020). 


3. Common Law Rule Changed. 
This section providing for survival of action 
against deceased tort-feasor changes the com- 
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mon law, hence procedure designated must be 
strictly followed. Brooks v. Garner, 194 Tenn. 
624, 254 S.W.2d 736, 1953 Tenn. LEXIS 280 
(1953). 


4, Parties. 

Suit under this section can only be instituted 
against personal representative of deceased 
wrongdoer. Brooks v. Garner, 194 Tenn. 624, 
254 S.W.2d 736, 1953 Tenn. LEXIS 280 (1953); 
Goss v. Hutchins, 751 S.W.2d 821, 1988 Tenn. 
LEXIS 67 (Tenn. 1988). 

Suit cannot be maintained against executor 
de son tort of deceased. Brooks v. Garner, 194 
Tenn. 624, 254 S.W.2d 736, 1953 Tenn. LEXIS 
280 (1953). 

Circuit court is not authorized to appoint an 
administrator ad litem for deceased wrongdoer, 
since appointment can only be made by probate 
or chancery court. Brooks v. Garner, 194 Tenn. 
624, 254 S.W.2d 736, 1953 Tenn. LEXIS 280 
(19583). 

Trial court did not abuse its discretion in 
denying victims’ petition to intervene in an 
estate’s wrongful death action against a city 
because filing of an intervening complaint was 
not a substitute for a properly filed tort action 
directly against the estate under the Survival 
Statute; because the victims did not follow the 
statute’s procedure, they had no claim against 
the decedent’s estate for the damages he alleg- 
edly caused prior to his death. White v. John- 
son, 522 §.W.3d 417, 2016 Tenn. App. LEXIS 
474 (Tenn. Ct. App. July 7, 2016). 
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5. Alienation of Affections. 

Action for alienation of affections does not 
survive death of defendant. Brummett v. Ev- 
ans, 148 F. Supp. 309, 1957 U.S. Dist. LEXIS 
4020 (D. Tenn. 1957). 


6. Service Upon Personal Representative. 

Trial court did not err in granting an unin- 
sured motorist carrier summary judgment be- 
cause an insured’s claim against it was barred; 
because a driver, the alleged tortfeasor, died 
prior to the filing of the complaint, in order to 
comply with the Survival Statute, T.C.A. § 20- 
5-103(a), the insured was required to serve the 
driver’s personal representative with process 
prior to the expiration of the statute of limita- 
tions, T.C.A. § 28-3-104(a)(1), but the insured 
failed to submit any evidence showing that an 
estate was ever established for the grinder. 
Liput v. Grinder, 405 S.W.3d 664, 2013 Tenn. 
App. LEXIS 186 (Tenn. Ct. App. Feb. 27, 2013), 
appeal denied, — S.W.3d —, 2013 Tenn. LEXIS 
615 (Tenn. July 11, 2013). 

Statute of limitations commenced from the 
date of the automobile accident, and upon de- 
cedent’s death, the statute was tolled; because 
no personal representative was appointed dur- 
ing the six-month period after decedent’s death, 
the statute of limitations began running again. 
Plaintiff did not substitute the administrator as 
the proper party before expiration of the stat- 
ute of limitations and thus failed to strictly 
follow the survival statute, which was fatal to 
his action. Mott v. Luethke, — S.W.3d —, 2021 
Tenn. App. LEXIS 98 (Tenn. Ct. App. Mar. 16, 
2021). 


20-5-104. Revival by or against heirs. 


If no person will administer on the estate of a deceased plaintiff or 
defendant, the suit may be revived by or against the heirs of the decedent. 


History. 

Code 1858, § 2849 (deriv. Acts 1809 (Sept.), 
ch. 121, § 3); Shan., § 4571; Code 1932, 
§ 8696; T.C.A. (orig. ed.), § 20-605. 


Cross-References. 

Descent and distribution, §§ 31-1-101, 31-2- 
101. 

Revival of judgment against heirs, § 25-4- 
104. 


Substitution of parties, Tenn. R. Civ. P. 25. 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
§ 70. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
8§ 709, 714, 857. 

Tennessee Jurisprudence, 1 Tenn. Juris., 
Abatement, Survival and Revival, §§ 26-33. 


NOTES TO DECISIONS 


Analysis 


. Legislative Purpose. 

. Compliance with Statutory Requirements. 
. Showing That No One Will Administer. 

. Teste of Execution Before Death. 

. Revivor Against Executor De Son Tort. 
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8. Revivor in Replevin. 

9. Effect of Scire Facias. 

10. Defenses to Motion to Revive. 

11. Judgment Against Heirs. 

12. Omission of Heir in Order. 

13. Effect of Subsequent Appointment of Ad- 
ministrator. 

14. Appeal. 

15. Substitution of Proper Party. 
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1. Legislative Purpose. 

The sole object of this section is to prevent 
the abatement or discontinuance of a suit on 
account of the death of either party, where no 
person will administer on the estate of a de- 
ceased plaintiff or defendant. Brown v. L. Rocco 
& Co., 56 Tenn. 187, 1872 Tenn. LEXIS 124 
(1872). 

There is no exception in the statute as to the 
character of suits that may be revived by or 
against the heirs of a deceased plaintiff or 
defendant, and the courts can make none. Edg- 
ington v. Jamison, 70 Tenn. 569, 1879 Tenn. 
LEXIS 198 (1879). 


2. Compliance with Statutory Require- 
ments. 

The heirs can be proceeded against alone by a 
revivor of a suit pending against their ancestor 
only by strict compliance with the statute. 
There must be a suggestion or assumption of 
record and proof or admission that no one can 
be procured to administer, and motion for scire 
facias to revive against the heirs on this 
ground. Preston v. Golde, 80 Tenn. 267, 1883 
Tenn. LEXIS 164 (1883); McDonald v. Nash- 
ville, 114 Tenn. 540, 86 S.W. 317, 1904 Tenn. 
LEXIS 109 (1904). 


3. Showing That No One Will Administer. 

A revivor against an heir, even a minor, is not 
subject to be declared void in a collateral at- 
tack, because it fails to show that no one would 
administer. At most, this is only an error that 
might be corrected upon a direct review. Edg- 
ington v. Jamison, 70 Tenn. 569, 1879 Tenn. 
LEXIS 198 (1879); Preston v. Golde, 80 Tenn. 
267, 1883 Tenn. LEXIS 164 (1883). 

Where the suit is by the vendee for the 
rescission of a contract for the sale and pur- 
chase of land, and for the recovery of the 
purchase money paid and the heirs answer 
without objection for want of revivor against 
the personal representative of the deceased 
defendant vendor, the heirs do not thereby 
waive the want of suggestion that no one could 
be procured to administer. Preston v. Golde, 80 
Tenn. 267, 1883 Tenn. LEXIS 164 (1883). 

The suggestion and assumption of record 
that no one could be procured to administer, as 
prerequisite to the issuance of a scire facias to 
revive against the heirs in order to obtain a 
judgment against them on account of lands 
descended or personalty received from their 
ancestor, cannot be waived by a minor heir, nor 
by his guardian ad litem. Preston v. Golde, 80 
Tenn. 267, 1883 Tenn. LEXIS 164 (1883). 

A suit for damages for personal injuries, 
brought by the injured party, cannot be revived 
in the name of his heirs at law or next of kin, 
unless it is shown that no person will adminis- 
ter on the estate of deceased plaintiff. McDon- 
ald v. Nashville, 114 Tenn. 540, 86 S.W. 317, 
1904 Tenn. LEXIS 109 (1904). 
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4, Teste of Execution Before Death. 

Plaintiffs death after teste of execution ren- 
ders revivor unnecessary, though he died before 
its actual issuance. Neil v. Gaut, 41 Tenn. 396, 
1860 Tenn. LEXIS 81 (1860); Harvey v. Berry, 
Demobille & Co., 60 Tenn. 252, 1872 Tenn. 
LEXIS 483 (1873); Puckett v. Richardson, 74 
Tenn. 49, 1880 Tenn. LEXIS 210 (1880). 


5. Revivor Against Executor De Son Tort. 
A suit pending against the deceased may be 
revived against an executor of his own wrong 
(executor de son tort), but he may plead, as a 
defense, fully administered, payment to the 
creditors or rightful administrator, or any other 
defense accruing to him after the wrongful 
taking, or any other defense that he could plead 
to an original action. Cobb v. Lanier, 5 Tenn. 
296, 5 Tenn. 297, 1818 Tenn. LEXIS 9 (1818). 


6. Revivor Against Nonresident Heirs. 

The statute applies where the deceased par- 
ty’s heirs or devisees, by or against whom the 
revivor is sought, are nonresidents of the state. 
Foster v. Burem, 48 Tenn. 783, 1870 Tenn. 
LEXIS 148 (1870); Campbell v. Hubbard, 79 
Tenn. 6, 1883 Tenn. LEXIS 2 (1883). 

The nonresident heirs of the deceased appel- 
late in an action of replevin, who was the 
defendant below, and who died pending the 
appeal in the supreme court, may revive the 
suit in their names if no person will administer 
on the estate in this state, although an admin- 
istration was granted in the state of the appel- 
lant’s domicile. Campbell v. Hubbard, 79 Tenn. 
6, 1883 Tenn. LEXIS 2 (1883). 


7. Revivor Against Minors. 

If the heirs or any of them, against whom the 
suit is revived, are minors, the court shall 
appoint a guardian ad litem for them. Bandy v. 
Walker, 40 Tenn. 568, 1859 Tenn. LEXIS 169 
(1859). 


8. Revivor in Replevin. 

The rule applies in replevin suits, and the 
defendant may have a revivor against the heirs 
of the plaintiff, and judgment and execution 
against the lands descended, for the value of 
goods improperly taken by the ancestor (the 
deceased plaintiff) in replevin, as well as for 
ordinary debts; and the heirs of a deceased 
defendant in replevin may likewise have a 
revivor in their name against the plaintiff 
where no one can be procured to administer 
upon the estate of the deceased defendant. 
Bandy v. Walker, 40 Tenn. 568, 1859 Tenn. 
LEXIS 169 (1859); Brown v. L. Rocco & Co., 56 
Tenn. 187, 1872 Tenn. LEXIS 124 (1872); Edg- 
ington v. Jamison, 70 Tenn. 569, 1879 Tenn. 
LEXIS 198 (1879); Campbell v. Hubbard, 79 
Tenn. 6, 1883 Tenn. LEXIS 2 (1883). 


9. Effect of Scire Facias. 
Ordering a scire facias, at the same time the 
suit is revived in favor of the heirs of the 
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deceased plaintiff, will not vitiate the order of 
revivor. Boyd v. Titzer, 46 Tenn. 568, 1869 Tenn. 
LEXIS 101 (1869). 

A revivor may be made against nonresidents 
by bill of revivor stating the matters required to 
be stated in the scire facies, when that remedy 
is used, and by publication. Publication of a 
certified copy of such order must be made by the 
clerk. Foster v. Burem, 48 Tenn. 783, 1870 
Tenn. LEXIS 148 (1870). 


10. Defenses to Motion to Revive. 

Where persons claiming to be the proper 
representatives of deceased parties present 
themselves and move to revive, in favor of 
themselves, a pending cause, even in the su- 
preme court, the opposing litigant may resist 
the revivor upon any sufficient ground, such as 
that they are not the heirs or all the heirs; and 
so, where it is sought to revive a pending suit 
against the heirs of a deceased party, such heirs 
may resist the revivor upon any sufficient 
ground, and the court must, in acting on the 
motion to revive, pass upon and decide these 
questions. Upon issue joined on the plea as to 
heirship, the proof may be made in open court, 
or by depositions taken upon notice, or before 
the clerk upon a reference to him for the pur- 
pose; and the latter, being the most convenient 
mode, has been adopted in practice. Mayfield v. 
Stephenson, 65 Tenn. 397, 1873 Tenn. LEXIS 
372 (1873); Berrigan v. Fleming, 70 Tenn. 271, 
1879 Tenn. LEXIS 174 (1879); Campbell v. 
Hubbard, 79 Tenn. 6, 1883 Tenn. LEXIS 2 
(1883); Allen v. Shanks, 90 Tenn. 359, 16 S.W. 
715, 1891 Tenn. LEXIS 25 (1891). 

It is not a good plea to the motion to revive a 
suit in the name of the heirs of a deceased 
plaintiff (all nonresidents) that the deceased 
had made a will in the state of his domicile, 
which had been probated under the laws of that 
state. Campbell v. Hubbard, 79 Tenn. 6, 1883 
Tenn. LEXIS 2 (1883). 


11. Judgment Against Heirs. 

After the revivor, the judgment cannot be 
rendered for or against the heirs personally, but 
must be in their representative character. The 
execution on the judgment will issue against 
them, to be levied of the goods and chattels of 
the deceased in their possession, subject to 
execution. If there be no such goods and chat- 
tels, then to be levied on the lands and tene- 
ments of the deceased descended to the heirs. 
Brown v. L. Rocco & Co., 56 Tenn. 187, 1872 
Tenn. LEXIS 124 (1872); Edgington v. Jamison, 
70 Tenn. 569, 1879 Tenn. LEXIS 198 (1879). 
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12. Omission of Heir in Order. 

Where the order awarding the issuance of the 
writ of scire facias against the administrator 
and heirs of a deceased defendant names all of 
them, except one heir, and the writ issued was 
actually served upon the administrator and all 
the heirs, naming them, the revivor was held to 
be valid, although the true given name of the 
heir whose name was entirely omitted in the 
court's minute order was not stated in the 
return, but another given name was stated. 
McCracken v. Nelson, 83 Tenn. 312, 1885 Tenn. 
LEXIS 53 (1885). 


13. Effect of Subsequent Appointment of 
Administrator. 

After a revivor against the heirs of a dece- 
dent, a subsequently appointed administrator 
cannot come into the suit to set aside or review 
proceedings had previous to his appointment. 
Anderson v. McRoberts, 1 Cooper’s Tenn. Ch. 
279 (1873). 


14. Appeal. 

Where the plaintiff dies after judgment, but 
before the end of the term, the defendant may 
appeal without revivor. Stone v. Ringer, 51 
Tenn. 265, 1871 Tenn. LEXIS 159 (1871). 

If a party die pending the suit in the appel- 
late court, and no one will administer on his 
estate, it may be revived by scire facias against 
his heirs and judgment entered for or against 
them in their representative capacity. Brown v. 
L. Rocco & Co., 56 Tenn. 187, 1872 Tenn. LEXIS 
124 (1872). 

In a chancery case, an appeal, when per- 
fected, vacates the decree of the chancery court, 
and if a party dies pending the appeal, the suit, 
not the decree, may be revived in the appellate 
court. Ransom v. Carlisle, 8 Tenn. App. 448, — 
S.W.2d —, 1928 Tenn. App. LEXIS 160 (Tenn. 
Ct. App. 1928). 


15. Substitution of Proper Party. 

When a trial court held that the decedent’s 
claims passed automatically on the decedent’s 
death from unrelated causes after the com- 
mencement of a medical malpractice action to 
the surviving spouse without need to substitute 
parties, remand was necessary because the 
court erroneously ruled—as the co-executors of 
the estate were the appropriate parties to re- 
vive the action—and was to determine whether 
the response to the health care providers’ mo- 
tion to dismiss was to be construed as a motion 
for enlargement of time to substitute parties. 
Joshlin v. Halford, — S.W.38d —, 2019 Tenn. 
App. LEXIS 537 (Tenn. Ct. App. Nov. 6, 2019). 


20-5-105. Revival by or against successor in interest. 


If the decedent has parted with the decedent’s interest pending the suit, it 
may be revived by or against the successor in interest instead of the 


representative or heir. 
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History. 

Code 1858, § 2850 (deriv. Acts 1794, ch. 1, 
§ 64); Shan., § 4572; Code 1932, § 8697; 
T.C.A. (orig. ed.), § 20-606. 


Cross-References. 
Substitution of parties, Tenn. R. Civ. P. 25. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
319. 
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Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 709. 

Tennessee Jurisprudence, 1 Tenn. Juris., 
Abatement, Survival and Revival, § 7; 6 Tenn. 
Juris., Compromise and Settlement, § 5. 


Law Reviews. 
Issues Raised by “Jordan” (John A. Day), 35 
No.12 Tenn. B.J. 17 (1999). 


NOTES TO DECISIONS 


Analysis 


1. Assignee in Bankruptcy. 
2. Successor to Public Office. 
3. Successor of Municipal Corporation. 


1. Assignee in Bankruptcy. 

Suits instituted by or against one subse- 
quently becoming a bankrupt must be pros- 
ecuted and defended by the assignee in bank- 
ruptcy, and upon the death of the bankrupt, 
such suit must be revived in the name of such 
assignee. Moffitt v. Cruise, 47 Tenn. 137, 1869 
Tenn. LEXIS 20 (1869). 


2. Successor to Public Office. 
Where a mandamus suit is prosecuted by a 


public officer, in his official capacity, for the 
public benefit and not as an individual, such 
suit does not abate by his death or the expira- 
tion of his term of office, before the determina- 
tion of the suit, but it inures to the benefit of the 
office, and shall be continued by the successor 
or successors. Felts v. Memphis, 39 Tenn. 650, 
1859 Tenn. LEXIS 296 (1859); State ex rel. 
Sharpe v. Puckett, 75 Tenn. 709, 1881 Tenn. 
LEXIS 175 (1881). 


3. Successor of Municipal Corporation. 

Revivor against successor of a municipal cor- 
poration. Devereaux v. Brownsville, 29 F. 742, 
1887 U.S. App. LEXIS 2392 (C.C.D. Tenn. 
1887). 


20-5-106. Injury resulting in death — Succession to cause of action — 
Beneficiaries. 


(a) The right of action that a person who dies from injuries received from 
another, or whose death is caused by the wrongful act, omission, or killing by 
another, would have had against the wrongdoer, in case death had not ensued, 
shall not abate or be extinguished by the person’s death but shall pass to the 
person’s surviving spouse and, in case there is no surviving spouse, to the 
person’s children or next of kin; to the person’s personal representative, for the 
benefit of the person’s surviving spouse or next of kin; to the person’s natural 
parents or parent or next of kin if at the time of death decedent was in the 
custody of the natural parents or parent and had not been legally surrendered 
or abandoned by them pursuant to any court order removing such person from 
the custody of such parents or parent; or otherwise to the person’s legally 
adoptive parents or parent, or to the administrator for the use and benefit of 
the adoptive parents or parent; the funds recovered in either case to be free 
from the claims of creditors. 

(b) In any case involving a beneficiary who is a minor or who is legally 
incompetent, if the court finds it is in the best interest of the beneficiary, the 
court in its discretion may authorize all or any portion of the funds recovered 
for the beneficiary to be added to any trust or trusts established for the benefit 
of the beneficiary, wherever situated, whether the trust was created by the 
person whose death was caused by the wrongful action or omission or by any 
other person. The funds recovered shall be for the benefit of the beneficiary and 
shall be free from the claims of creditors. 

(c)(1) Notwithstanding any other law to the contrary, the right to institute 
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and the right to collect any proceeds from a wrongful death action granted by 
this section to a surviving spouse shall be waived, if the children or next of 
kin establish the surviving spouse has abandoned the deceased spouse as 
described in § 36-4-101(a)(18) or otherwise willfully withdrawn for a period 
of two (2) years. 

(2) If the period of two (2) years has passed since the time of abandonment 
or willful withdrawal, then there is created a rebuttable presumption that 
the surviving spouse abandoned the deceased spouse for purposes of this 


section. 


(3) In an action under this section, the child or next of kin shall serve the 
surviving spouse with process as provided in the rules of civil procedure or 
by constructive service as may otherwise be provided by law. 

(d) As used in this section, the word “person” includes an unborn child at 


any stage of gestation in utero. 


History. 

Code 1858, § 2291 (deriv. Acts 1849-1850, ch. 
58). $15 1851-1852, chi: Acts 1871. "ch. 738. 
§ 1; Shan., § 4025; Code 1932, § 8236; Acts 
1945, ch. 58, § 1; mod. C. Supp. 1950, § 8236; 
Acts; 1953); ch. .21:0,-$. 1311959, chs 2409/8 1: 
1975})\'ch. 284) $1:- 1978, chy 742.65 (Lv E CA 
(orig. ed.), § 20-607; Acts 1991, ch. 196, § 1; 
1998, ch. 866, § 1; 2011, ch. 366, § 1; 2021, ch. 
379, § 2. 


Amendments. 

The 2021 amendment rewrote (d) which read: 
“(d) As used in this section, ‘person’ includes a 
fetus that was viable at the time of injury. A 
fetus shall be considered viable if it had 
achieved a stage of development wherein it 
could reasonably be expected to be capable of 
living outside the uterus.” 


Effective Dates. 
Acts 2021, ch. 379, § 3. May 11, 2021. 


Cross-References. 
Substitution of parties, Tenn. R. Civ. P. 25. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
§§ 611, 637. 


Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 1-8-6. 

Tennessee Jurisprudence, 1 Tenn. Juris., 
Abatement, Survival and Revival, § 9; 2 Tenn. 
Juris., Appeal and Error, §§ 50, 225; 4 Tenn. 
Juris., Automobiles and Other Vehicles, § 36; 6 
Tenn. Juris., Compromise and Settlement, § 5; 
6 Tenn. Juris., Constitutional Law, § 93; 25 
Tenn. Juris., Witnesses, § 10. 

Tennessee Law of Evidence (2nd ed., Cohen, 
Paine and Sheppeard), § 803(1.2).7. 


Law Reviews. 

Issues Raised by “Jordan” (John A. Day), 35 
No.12 Tenn. B.J. 17 (1999). 

Loss of filial consortium (John A. Day), 37 No. 
5 Tenn. B.J. 26 (2001). 

Some Order Out of Chaos in Wrongful Death 
Law (T. A. Smedley), 37 Vand. L. Rev. 273 
(1984). 

The Tennessee Hospital Lien Law — A Poten- 
tial Pitfall for the Unwary (E. Patrick Hull), 35 
No. 1 Tenn. B.J. 12 (1999). 


Attorney General Opinions. 

Liability for infants born with narcotic drug 
dependency. OAG 138-01 (revised), 2013 Tenn. 
AG LEXIS 12 (2/1/13). 


NOTES TO DECISIONS 


Analysis 


. In General. 
History of Act. 

. Scope of Act. 
Cause of Action. 
Right of Action. 
—Waiver. 

. Form of Action. 
Service. 

. Declaration. 

10. —Place of Death. 
11. —Proximate Cause. 
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12. Defenses. 
13. —Statute of Limitations. 


14. ——Commencement of Period. 

15. — —Running of Period. 

16. — —Foreign Laws. 

17. — —Amendments. 

18. — —Renewal of Suit After Dismissal. 


19. —Proper Parties. 

20. —Parental Immunity. 

21. —Contributory Negligence. 
22. —Self-Defense. 

23. —Interspousal Immunity. 
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_ 94. Admissions. 


25. Damages. 
96. Beneficiaries. 
927. —Common Disaster. 


28. —Widow. 

29. —Spouse. 

30. —Widower. 

31. —Muinors. 

32. — —lIllegitimate Children. 
33. — —Loss of Services. 

34. —Parents. 


35. —Next of Kin. 

36. —Nonresidents. 

37. Settlement. 

38. —Accord and Satisfaction. 
39. Recovery. 

40. —Investment of Proceeds. 
41. —Tax on Fund. 

42. —Suit to Recover From Administrator. 
43. Evidence. 

44, Pleadings. 

45. Substitution of Parties. 


1. In General. 


All of the wrongful death statutes must be 
construed with reference to one another. Foster 
v. Jeffers, 813 S.W.2d 449, 1991 Tenn. App. 


_ LEXIS 8 (Tenn. Ct. App. 1991), appeal denied, 


- 1991 Tenn. LEXIS 113 (Tenn. Mar. 18, 1991), 


appeal denied, 1991 Tenn. LEXIS 183 (Tenn. 
May 6, 1991). 

The right of recovery in a wrongful death 
case is strictly a creation of statute. Jordan v. 


_ Baptist Three Rivers Hosp., 984 S.W.2d 593, 


_ 1999 Tenn. LEXIS 43 (Tenn. 1999). 


Trial court erred in not allowing both of the 


_ estate representatives’ claims for personal in- 
_ juries and wrongful death to go to the jury, with 


the understanding that the representatives 
were not to have double recovery for the same 


_ damages, and to rule otherwise would have 


given no force and effect to the plain language 
of Tenn. Civ. Proc. Rule 8 and T.C.A. § 20-5- 
102; under T.C.A. § 20-5-113, the representa- 
tives were not able to recover pain and suffer- 
ing damages under their wrongful death claim 
under T.C.A. § 20-5-106 and also under their 
personal injury claim, but this did not require 


_ that the personal injury claim be dismissed 
_ because the jury could have found that the 


nursing home injured the decedent but did not 
ultimately cause the decedent’s death. Rolen v. 
Wood Presbyterian Home, Inc., 174 S.W.3d 158, 
2005 Tenn. App. LEXIS 278 (Tenn. Ct. App. 
2005), appeal denied, — S.W.3d —, 2005 Tenn. 
LEXIS 974 (Tenn. Oct. 24, 2005). 


2. History of Act. 


This statute is largely a counterpart of the 
first and second sections of what is familiarly 
known as Lord Campbell’s Act, passed by the 


_ British Parliament in the year 1846 (Stat. 9 
- and 10 Vic., ch. 93, §§ 1, 2), and is very similar 
_ to statutes subsequently enacted by many of 
_ the American states. Railway Co. v. Lilly, 90 
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Tenn. 563, 18 S.W. 248, 1891 Tenn. LEXIS 43 
(1891). 

This statute does not copy the English act, 
but gives larger damages in that it gives dam- 
ages for the injuries suffered by the deceased, 
in addition to the pecuniary loss of the persons 
entitled to the recovery, which latter alone is 
recoverable under the English act. Elliott v. 
Felton, 119 F. 270, 1902 U.S. App. LEXIS 4665 
(6th Cir. Tenn. 1902). 

This section is declaratory of what is known 
as the “Lord Campbell’s Act” and is in no sense 
a part of the common law. Hogan v. McDaniel, 
204 Tenn. 235, 319 S.W.2d 221, 1958 Tenn. 
LEXIS 263 (1958). 

This section is in the nature of the statutes of 
descent and distribution. Dilworth v. Tisdale 
Transfer & Storage Co., 209 Tenn. 449, 354 
S.W.2d 261, 1962 Tenn. LEXIS 376 (1962). 


3. Scope of Act. 

The question of the liability of a railroad 
company for the negligent acts of a conductor of 
one of its freight trains, resulting in the injury 
and death of a brakeman of the same train, is a 
question of general law, in no way involved in 
the interpretation of this section. Elliott v. 
Felton, 119 F. 270, 1902 U.S. App. LEXIS 4665 
(6th Cir. Tenn. 1902). 

This section relates alone to the manner of 
bringing suit, and not to the disposition of 
recovery. Throgmorton v. Oliver, 144 Tenn. 282, 
230 S.W. 967, 1921 Tenn. LEXIS 37 (1921); 
Walkup v. Covington, 18 Tenn. App. 117, 73 
S.W.2d 718, 19383 Tenn. App. LEXIS 106 (Tenn. 
Ct. App. 1933). 

The statute is primarily a survival statute. If 
decedent could not have sued, no right sur- 
vives. McCreary v. Nashville, C. & S. L. Ry., 161 
Tenn. 691, 34 S.W.2d 210, 1930 Tenn. LEXIS 56 
(1931); Oman v. Delius, 162 Tenn. 192, 35 
S.W.2d 570, 1930 Tenn. LEXIS 79 (1931). 

This section is in the nature of descent and 
distribution statutes and the character of the 
beneficiaries under such statutes is not mate- 
rial. Johnson v. Morgan, 184 Tenn. 254, 198 
S.W.2d 549, 1947 Tenn. LEXIS 372 (1947). 

An unborn viable child is not a person within 
the meaning of this section and therefore action 
cannot be maintained under this section for the 
death of such child. Hogan v. McDaniel, 204 
Tenn. 235, 319 S.W.2d 221, 1958 Tenn. LEXIS 
263 (1958); Durrett v. Owens, 212 Tenn. 614, 
371 S.W.2d 433, 1963 Tenn. LEXIS 451 (1963); 
Hamby v. McDaniel, 559 S.W.2d 774, 1977 
Tenn. LEXIS 652 (Tenn. 1977) (decided prior to 
amendment). 

Where death of plaintiffs husband resulted 
from a maritime tort committed on navigable 
waters within state, court could entertain a 
libel in personam against defendant alleged to 
have proximately caused such death under this 
section, giving a right of action on account of 
death by wrongful act. Byrd v. Belcher, 203 F. 
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Supp. 645, 1962 U.S. Dist. LEXIS 3206 (B.D. 
Tenn. 1962). 

The word “person” as used in the beginning of 
this section is comprehensive and embraces 
every human being, male and female, married 
and single, and the words “his widow and next 
of kin” may include persons of either sex under 
§ 1-3-104. Southeastern Aviation, Inc. v. Hurd, 
209 Tenn. 639, 355 S.W.2d 4386, 1962 Tenn. 
LEXIS 400 (1962), appeal dismissed, 371 U.S. 
21, 83 S. Ct. 120, 9 L. Ed. 2d 96, 1962 U.S. 
LEXIS 3889 (1962), dismissed, International 
Brotherhood, T. C. W. & H. v. Overnite Transp. 
Co., 9 L. Ed. 2d 100, 83S. Ct. 120, 371 U.S. 862, 
1962 U.S. LEXIS 2240 (1962). 

The wrongful death statutes do not create 
any new right but merely keep alive the de- 
ceased’s right of action for benefit of those 
named. Southeastern Aviation, Inc. v. Hurd, 
209 Tenn. 639, 355 S.W.2d 436, 1962 Tenn. 
LEXIS 400 (1962), appeal dismissed, 371 U.S. 
21; 83°S.' Cty 120,°9° L. “Ed. .2d°96,°1962° U.S. 
LEXIS 389 (1962), dismissed, International 
Brotherhood, T. C. W. & H. v. Overnite Transp. 
Co., 9 L. Ed. 2d 100, 83S. Ct. 120, 371 U.S. 862, 
1962 U.S. LEXIS 2240 (1962). 

A viable infant en ventre sa mere suffering 
injuries may, upon being born alive, prosecute 
an action against those negligently inflicting 
such injuries to recover compensation therefor 
and when the child dies from such injuries the 
parent of the child may prosecute an action for 
such injuries and death. Shousha v. Matthews 
Drivurself Service, Inc., 210 Tenn. 384, 358 
S.W.2d 471, 1962 Tenn. LEXIS 448 (1962). 

An illegitimate child may maintain an action 
for the wrongful death of his mother. Sneed v. 
Henderson, 211 Tenn. 572, 366 S.W.2d 758, 
1963 Tenn. LEXIS 496 (1963). 

This section applies equally whether the de- 
ceased injured party be male or female. Sneed 
v. Henderson, 211 Tenn. 572, 366 S.W.2d 758, 
1963 Tenn. LEXIS 496 (1963). 

Finding of probate judge that proceeds recov- 
ered by personal representative under medical 
payment clause of insurance policy were free 
from claims of creditors was correct but such 
exemption was under §§ 26-2-109, 26-2-110 
rather than under this section. In re Estate of 
Jennings, 212 Tenn. 107, 368 S.W.2d 289, 1963 
Tenn. LEXIS 402 (1963). 

The Tennessee wrongful death statutes, this 
section and § 20-5-113, are of the survival type, 
which simply preserve any action which the 
decedent would have had. Milligan v. American 
Hoist & Derrick Co., 622 F. Supp. 56, 1985 U.S. 
Dist. LEXIS 16397 (W.D. Tenn. 1985). 

This statute is primarily a survival statute 
and no right of action exists independently of 
that which the deceased would have had, had 
the deceased survived. Rogers v. Donelson-Her- 
mitage Chamber of Commerce, 807 S.W.2d 242, 
1990 Tenn. App. LEXIS 816 (Tenn. Ct. App. 
1990). 
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In a wrongful death action by the father who 
survived the deceased mother, and the mother’s 
unborn child, it was clear that a viable fetus 
“resided wherever its mother resided,” and 
therefore, the family exclusion provision in the 
policy was applicable, the insurer was not re- 
quired to provide coverage for bodily injury to 
fetus, and the trial court’s grant of partial 
summary judgment in favor of father, was re- 
versed. Hollis v. Doerflinger, 137 S.W.3d 625, 
2003 Tenn. App. LEXIS 416 (Tenn. Ct. App. 
2003). 


4. Cause of Action. 

This section does not create a new cause of 
action, but simply preserves the defendant’s 
right of action, which would otherwise be extin- 
guished by his death. Elliott v. Felton, 119 F. 
270, 1902 U.S. App. LEXIS 4665 (6th Cir. Tenn. 
1902); Sharp v. Cincinnati, N. O. & T. P. R. Co., 
133 Tenn. 1, 179 S.W. 375, 1915 Tenn. LEXIS 
67 (1915). 

The right of action of the deceased for per- 
sonal injuries wrongfully inflicted causing his 
death is kept alive and preserved by statute, for 
the benefit of his widow, children or next of kin, 
and a suit commenced by decedent while in life 
may be prosecuted to judgment for the same 
purpose; but no new or independent cause of 
action is created in favor of such parties. Stuber 
v. Louisville & N. R. Co., 113 Tenn. 305, 87 S.W. 
411, 1904 Tenn. LEXIS 28 (1904); St. Louis, I. 
M. & S. R. Co. v. Leazer, 119 Tenn. 1, 107 S.W. 
684, 1907 Tenn. LEXIS 1 (1908); Wilson v. 
Barton, 153 Tenn. 250, 283 S.W. 71, 1925 Tenn. 
LEXIS 25 (1926). 

Where death resulted other than from the 
acts of the defendant, and where no action was 
instituted before death, a cause of action for 
pain and suffering did not survive the death of 
the victim. Stewart v. Crook Sanatorium, 17 
Tenn. App. 589, 69 S.W.2d 259, 1933 Tenn. App. 
LEXIS 93 (Tenn. Ct. App. 19388). 

Amended declaration in death action based 
on law of foreign state did not change cause of 
action merely because amended complaint cited 
particular foreign statutes upon which plaintiff 
relied to sustain cause of action which original 
declaration did not cite. Parsons v. American 
Trust & Banking Co., 168 Tenn. 49, 73 S.W.2d 
698, 1934 Tenn. LEXIS 19 (1934). 

This section creates no new cause of action, 
but merely preserves from abatement or extin- 
guishment the right of action which a person 
dying from the wrongful act of another would 
have had against the wrongdoer, had death not 
ensued. Wilson v. Massengill, 124 F.2d 666, 
1942 U.S. App. LEXIS 4550 (6th Cir. Tenn. 
1942), cert. denied, 316 U.S. 686, 62 S. Ct. 1274, 
86 L. Ed. 1758, 1942 U.S. LEXIS 572 (1942). 

This section only applies where death re- 
sulted from the acts of the defendant out of 
which the suit is brought, and where no action 
is instituted before the death the cause of 
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action for pain and suffering does not survive 
the death of the victim. Carne v. Maryland 
Casualty Co., 208 Tenn. 403, 346 S.W.2d 259, 
1961 Tenn. LEXIS 299 (1961). 

Where death resulted from brain tumor and 
testimony of family physician that tumor may 
have been aggravated by electric shock received 
on defendant’s car was purely speculative and 
testimony by experts in the field of neurosur- 
gery testified that the cause of the particular 
tumor was unknown, it was proper for the court 
to direct a verdict in favor of the defendant on 
the ground that death of deceased was not 
caused by the electric shock. Gipson v. Mem- 
phis S. R. Co., 51 Tenn. App. 31, 364 S.W.2d 
110, 1962 Tenn. App. LEXIS 93 (Tenn. Ct. App. 
1962). 

In wrongful death action complaint which 
alleged that deceased, the alleged paramour of 
defendant, had been under domination and 
control of defendant and that he had sadisti- 
cally treated her to the extent that she commit- 
ted suicide was not sufficient to state a cause of 
action since complaint alleged an efficient, in- 
tervening and unforeseen cause. Lancaster v. 
Montesi, 216 Tenn. 50, 390 S.W.2d 217, 1965 
Tenn. LEXIS 558 (1965). 

Neither common law nor Married Woman’s 
Emancipation Statute gives wife cause of ac- 
tion for tort against husband so the next of kin 
of wife has no cause of action against husband 
for wrongful death of wife. Hance v. Haun, 216 
Tenn. 176, 391 S.W.2d 621, 1965 Tenn. LEXIS 
570 (1965), overruled, Luna v. Clayton, 655 
S.W.2d 893, 1983 Tenn. LEXIS 656, 1983 Tenn. 
LEXIS 788 (Tenn. 1983). 

Child or next of kin of deceased has cause of 
action only if deceased would have had cause of 
action against wrongdoer if he had lived. Hance 
yv. Haun, 216 Tenn. 176, 391 S.W.2d 621, 1965 
Tenn. LEXIS 570 (1965), overruled, Luna v. 
Clayton, 655 S.W.2d 893, 1983 Tenn. LEXIS 
- 656, 1983 Tenn. LEXIS 788 (Tenn. 1983). 

The language of the Tennessee Wrongful 
Death Statute is sufficiently broad to embrace 
an action where death has resulted from breach 
of an implied statutory warranty under the 
Uniform Commercial Code. Commercial Truck 
& Trailer Sales, Inc. v. McCampbell, 580 S.W.2d 
765, 1979 Tenn. LEXIS 427 (Tenn. 1979). 

If none of the statutorily prescribed benefi- 
Claries exist, then the cause of action cannot be 
brought because the existence of one of such 
beneficiaries is a prerequisite to bringing an 
action for wrongful death. Foster v. Jeffers, 813 
S.W.2d 449, 1991 Tenn. App. LEXIS 8 (Tenn. 
Ct. App. 1991), appeal denied, 1991 Tenn. 
LEXIS 113 (Tenn. Mar. 18, 1991), appeal de- 
nied, 1991 Tenn. LEXIS 183 (Tenn. May 6, 
w1991). 

Court declined to add claims under 42 
U.S.C.S. § 1981 to the list of actions which 
affected character and were abated at the 
claimant’s death under T.C.A. § 20-5-106; 
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therefore, the general contractor’s motion to 
dismiss the administratrix’s discrimination 
claim on behalf of the deceased under 42 
U.S.C.S. § 1981 was denied. Medrano v. 
MCDR, Inc., 366 F. Supp. 2d 625, 2005 U.S. 
Dist. LEXIS 15074 (W.D. Tenn. 2005). 


5. Right of Action. 

Right of action for a wrongful death is that 
which the deceased would have possessed if he 
had lived, and the recovery is in the right of the 
deceased. Sharp v. Cincinnati, N. O. & T. P. R. 
Co., 183 Tenn. 1, 179 S.W. 375, 1915 Tenn. 
LEXIS 67 (1915); Middle T. R. Co. v. McMillan, 
134 Tenn. 490, 184 S.W. 20, 1915 Tenn. LEXIS 
174 (1916); Oman v. Delius, 162 Tenn. 192, 35 
S.W.2d 570, 1930 Tenn. LEXIS 79 (1931); Mem- 
phis S. R. Co. v. Cooper, 203 Tenn. 425, 313 
S.W.2d 444, 1958 Tenn. LEXIS 321 (1958); 
Hance v. Haun, 216 Tenn. 176, 391 S.W.2d 621, 
1965 Tenn. LEXIS 570 (1965), overruled, Luna 
v. Clayton, 655 S.W.2d 893, 1983 Tenn. LEXIS 
656, 1983 Tenn. LEXIS 788 (Tenn. 1983); Rog- 
ers v. Donelson-Hermitage Chamber of Com- 
merce, 807 S.W.2d 242, 1990 Tenn. App. LEXIS 
816 (Tenn. Ct. App. 1990). 

The right of action is governed by the law of 
the state where the wrongful injury occurred. 
Sharp v. Cincinnati, N. O. & T. P. R. Co., 133 
Tenn. 1, 179 S.W. 375, 1915 Tenn. LEXIS 67 
(1915); Parsons v. American Trust & Banking 
Co., 168 Tenn. 49, 73 S.W.2d 698, 1934 Tenn. 
LEXIS 19 (1934). 

The right of action for a wrongful killing is 
statutory so that both the action and the pro- 
cedure for the distribution of the proceeds of 
any recovery must rest on the statute. Black v. 
Roberts, 172 Tenn. 20, 108 S.W.2d 1097, 1937 
Tenn. LEXIS 45 (1937). 

A wrongful death must be treated as if the 
injured party had brought it. Memphis S. R. Co. 
v. Cooper, 203 Tenn. 425, 313 S.W.2d 444, 1958 
Tenn. LEXIS 321 (1958); Hance v. Haun, 216 
Tenn. 176, 391 S.W.2d 621, 1965 Tenn. LEXIS 
570 (1965), overruled, Luna v. Clayton, 655 
S.W.2d 893, 1983 Tenn. LEXIS 656, 1983 Tenn. 
LEXIS 788 (Tenn. 1983). 

The right of action for wrongful death is 
statutory and both the action and procedure for 
distribution of the proceeds of any recovery 
rests on the statute. Memphis S. R. Co. v. 
Cooper, 203 Tenn. 425, 313 S.W.2d 444, 1958 
Tenn. LEXIS 321 (1958); Anderson v. Anderson, 
211 Tenn. 566, 366 S.W.2d 755, 1963 Tenn. 
LEXIS 381 (1963). 

Where a right of action is dependent upon the 
provisions of this section the court is not privi- 
leged to create such a right of action under the 
guise of a liberal interpretation of it. Hogan v. 
McDaniel, 204 Tenn. 235, 319 S.W.2d 221, 1958 
Tenn. LEXIS 263 (1958). 

Where divorced father killed mother of chil- 
dren, personal representative of mother could 
bring action under this section for the benefit of 
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such children since such action is brought upon 
the right of the deceased person and the benefit 
of the children being through the deceased, it 
not in fact being an action by the children 
against the father. Brown v. Selby, 206 Tenn. 
71, 332 S.W.2d 166, 1960 Tenn. LEXIS 344 
(1960). 

The right of action for wrongful death passes 
to the personal representative of the deceased 
and any recovery had in the case passes to the 
beneficiaries named in the statute not of their 
own right but in the right of the deceased. 
Herrell v. Haney, 207 Tenn. 532, 341 S.W.2d 
574, 1960 Tenn. LEXIS 489 (1960). 

If there was contributory negligence of plain- 
tiff motorist in a collision which injured him 
and his wife who owned the automobile and 
was riding as a passenger therein, such would 
bar recovery, both for his own injuries and for 
the wrongful death of his wife, whose right of 
action passed to him at her death. Cline v. 
United States, 214 F. Supp. 66, 1962 U.S. Dist. 
LEXIS 3269 (E.D. Tenn. 1962). 

The statute must be strictly construed 
against the maintenance of any right of action 
not expressly provided for. Dilworth v. Tisdale 
Transfer & Storage Co., 209 Tenn. 449, 354 
S.W.2d 261, 1962 Tenn. LEXIS 376 (1962). 

In the absence of an award of custody in a 
divorce decree, the right of action under this 
section vests equally in both parents regardless 
of questions of support or physical care. Jami- 
son v. Memphis Transit Management Co., 381 
F.2d 670, 1967 U.S. App. LEXIS 5416 (6th Cir. 
Tenn. 1967). 

Despite ambiguity in statutory language, 
state wrongful death statutes are of survival 
type, and no right of action exists indepen- 
dently of that which the deceased would have 
had, had he survived. Jones v. Black, 539 
S.W.2d 1238, 1976 Tenn. LEXIS 572 (Tenn. 
1976). 

The moral worth of the nominal plaintiff and 
ultimate beneficiary is totally unrelated to a 
wrongful death action as it is the right of action 
which the deceased would have had, had he 
survived. Tutor v. Bingham, 545 S.W.2d 944, 
1976 Tenn. App. LEXIS 262 (Tenn. Ct. App. 
1976). 

The plaintiff in a wrongful death action ac- 
quires only those rights that the decedent 
would have had, had she survived. Stokes v. 
Smoky Mountain Aero, Inc., 457 F. Supp. 677, 
1978 U.S. Dist. LEXIS 15841 (E.D. Tenn. 1978). 

Right of action under wrongful death statute 
for the defendants’ alleged tortious conduct 
arose at the time deceased suffered the injuries 
that led to her death and not at the time of her 
death which was two days after receiving the 
injuries. Rogers v. Donelson-Hermitage Cham- 
ber of Commerce, 807 S.W.2d 242, 1990 Tenn. 
App. LEXIS 816 (Tenn. Ct. App. 1990). 

The divorced noncustodial parent of a child 
had a right of action for the wrongful death of 
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that child and, thus, was entitled to share in > 
the proceeds from an action filed by the custo- 
dial parent. Mangrum v. Owens, 917 S.W.2d 
244, 1995 Tenn. App. LEXIS 649 (Tenn. Ct. 
App. 1995). 

Where a hospital employee was terminated 
for insubordination and the employee alleged 
that the termination was for complaining about 
medical mistreatment of patients, the employee 
could not bring suit under the Tennessee 
Wrongful Death Statute regarding the deaths 
of patients. Caruso v. St. Jude Children’s Re- 
search Hosp., Inc., 215 F. Supp. 2d 930, 2002 
U.S. Dist. LEXIS 18989 (W.D. Tenn. 2002), 
dismissed, Caruso v. St. Jude Children’s Re- 
search Hosp., — F. Supp. 2d —, 2002 U.S. Dist. 
LEXIS 18988 (W.D. Tenn. Sept. 19, 2002). 

Administrator’s motion to intervene pursu- 
ant to Fed. R. Civ. P. 24(a) was denied because, 
under T.C.A. § 20-5-106(a) and T.C.A. § 20-5- 
107(a), the administrator had no interest in the 
action because he had no interest in the recov- 
ery; the administrator was only a medium for — 
enforcement of the rights of the beneficiaries of 
the deceased son, who had already initiated the 
wrongful death action. Martin v. Corr. Corp. of 
Am., 231 F.R.D. 532, 2005 U.S. Dist. LEXIS 
29566 (W.D. Tenn. 2005). 

Surviving spouse never had an individual 
claim to assert because the wrongful death 
claims he asserted against a hospital were 
brought in a representative capacity on behalf 
of the decedent; the decedent’s children did not 
have a separate claim but one indivisible cause 
of action existed, the cause of action the dece- 
dent would have had against the wrongdoer, 
and thus, the decedent’s survivors were only 
permitted to assert the cause of action in a 
representative capacity on the decedent’s be- 
half. Beard v. Branson, — S.W.38d —, 2016 
Tenn. App. LEXIS 233 (Tenn. Ct. App. Mar. 31, 
2016), rehearing denied, — S.W.3d —, 2016 
Tenn. App. LEXIS 287 (Tenn. Ct. App. Apr. 26, 
2016), rev'd, 528 S.W.3d 487, 2017 Tenn. LEXIS 
540 (Tenn. Aug. 30, 2017). 

Court of appeals erred in reversing the denial 
of a hospital’s motion for summary judgment in 
a surviving spouse’s wrongful death action be- 
cause the surviving spouse did not file the 
initial pro se complaint as the legal represen- 
tative of either the decedent or the decedent's 
estate where, under the plain language of the 
wrongful death statute statutes, the decedent’s 
right of action passed to the surviving spouse 
upon the decedent’s death, the surviving 
spouse was asserting his own right of action, 
and even if the interests of the passive benefi- 
ciaries might be implicated, the initial pro se 
complaint was not a nullity and it was curable 
by amendment to add counsel. Beard v. Bran- 
son, 528 S.W.3d 487, 2017 Tenn. LEXIS 540 
(Tenn. Aug. 30, 2017). | 

Trial court erred in dismissing a daughter’s 
wrongful death action against a decedent’s hus- 
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band on the ground that the husband, as the 
surviving spouse, was granted priority to pros- 
ecute the action because the husband’s conduct 
was alleged to have caused the decedent’s 
death, making him a potential wrongdoer; the 
husband had an inherent conflict, but his com- 
plaint did not name himself as a defendant nor 
include the allegation that he was a wrongdoer. 
Nelson v. Myres, — S.W.3d —, 2017 Tenn. App. 
LEXIS 29 (Tenn. Ct. App. Jan. 18, 2017), rev'd, 
545 S.W.3d 428, 2018 Tenn. LEXIS 134 (Tenn. 
Mar. 5, 2018). 

Court of Appeals erred in reversing the trial 
court’s dismissal of a daughter’s wrongful 
death complaint and in finding that the surviv- 
ing spouse was disqualified from filing the 
wrongful death action because the statute did 
not include an exception to the spousal priority 
rule for circumstances where the surviving 
spouse’s alleged negligence caused the dece- 
dent’s death, and holding that he waived his 
right to file the wrongful death action despite 
actually filing a complaint would be an unwar- 
ranted expansion of the doctrine of waiver. 
Nelson v. Myres, 545 S.W.3d 428, 2018 Tenn. 
LEXIS 134 (Tenn. Mar. 5, 2018). 


6. —Waiver. 

While the widow’s right of action is prior and 
superior, she may waive her right by permitting 
administrator to sue without her objection; but 
the widow is not guilty of unreasonable delay 
where she sued five months before expiration of 
limitation period. Koontz v. Fleming, 17 Tenn. 
App. 1, 65 S.W.2d 821, 1933 Tenn. App. LEXIS 
44 (Tenn. Ct. App. 1933). 

Since a mother’s right of action was superior 
to that of the personal representative of the 
decedent and since the mother refused to waive 
her right of action, suit by the representative 
was dismissed. Troutman v. Johnson City, 392 
F. Supp. 556, 1973 U.S. Dist. LEXIS 13855 
(E.D. Tenn. 1973). 

Mother could not execute a valid release as to 
the rights of her daughter to sue for injuries 
suffered from the alleged negligent acts of the 
defendants, and release signed by mother did 
not bar wrongful death action brought by 
mother on daughter’s behalf. Rogers v. Donel- 
son-Hermitage Chamber of Commerce, 807 
S.W.2d 242, 1990 Tenn. App. LEXIS 816 (Tenn. 
Ct. App. 1990). 

Doctrine of promissory estoppel did not serve 
to expand the legal effect of release signed by 
mother of decedent to cover the action decedent 
would have had for the injuries that resulted in 
her death. Rogers v. Donelson-Hermitage 
Chamber of Commerce, 807 S.W.2d 242, 1990 
Tenn. App. LEXIS 816 (Tenn. Ct. App. 1990). 

Release signed by mother was effective to 
waive any claim mother would have had in her 
own right, not arising under the wrongful death 
statute, for the injuries to her daughter. Rogers 
v. Donelson-Hermitage Chamber of Commerce, 
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807 S.W.2d 242, 1990 Tenn. App. LEXIS 816 
(Tenn. Ct. App. 1990). 

A surviving spouse, who knows that he has a 
right of action for wrongful death, waives his 
right when he fails to maintain control over it 
by either effecting a compromise or bringing 
the action to trial. Foster v. Jeffers, 813 S.W.2d 
449, 1991 Tenn. App. LEXIS 8 (Tenn. Ct. App. 
1991), appeal denied, 1991 Tenn. LEXIS 113 
(Tenn. Mar. 18, 1991), appeal denied, 1991 
Tenn. LEXIS 183 (Tenn. May 6, 1991). 

Where surviving spouse knowingly waived 
his right of action for wrongful death, he also 
waived his right to collect any proceeds from 
the wrongful death action. Foster v. Jeffers, 813 
S.W.2d 449, 1991 Tenn. App. LEXIS 8 (Tenn. 
Ct. App. 1991), appeal denied, 1991 Tenn. 
LEXIS 1138 (Tenn. Mar. 18, 1991), appeal de- 
nied, 1991 Tenn. LEXIS 183 (Tenn. May 6, 
1991). 

In a case where the surviving spouse has 
knowingly waived his right to bring a wrongful 
death action and there are no surviving chil- 
dren of the deceased, the right of action as well 
as the right to collect the proceeds therefrom 
pass to the next of kin. Foster v. Jeffers, 813 
S.W.2d 449, 1991 Tenn. App. LEXIS 8 (Tenn. 
Ct. App. 1991), appeal denied, 1991 Tenn. 
LEXIS 113 (Tenn. Mar. 18, 1991), appeal de- 
nied, 1991 Tenn. LEXIS 183 (Tenn. May 6, 
1991). 

Summary judgment was not appropriate to 
dismiss child’s challenge to the parent’s release 
relieving the parent’s sibling of any liability for 
the parent’s spouse’s death where the extent of 
the parent’s investigation into the facts of the 
shooting was unclear and material evidence 
existed to dispute the parent’s sibling’s account 
of how the shooting occurred. Estate of Baker v. 
Maples, 995 S.W.2d 114, 1999 Tenn. App. 
LEXIS 33 (Tenn. Ct. App. 1999). 


7. Form of Action. 

The substantive rights conferred by this sec- 
tion upon the widow and children are not 
affected by the form of action which they may 
elect to bring. State ex rel. Morris v. National 
Surety Co., 162 Tenn. 547, 39 S.W.2d 581, 1930 
Tenn. LEXIS 122 (1931). 

Where the widow of a truck driver brought 
action in the federal court in Tennessee for the 
death of her husband allegedly from the negli- 
gent mounting of a truck tire by employees of 
defendant, this being a diversity of citizenship 
case, the substantive law of Tennessee was 
applicable. Price v. Firestone Tire & Rubber 
Co., 321 F.2d 725, 1963 U.S. App. LEXIS 4298 
(6th Cir. Tenn. 1963). 

Wrongful death beneficiaries’ claims against 
a nursing home arising from the death of a 
resident were subject to an arbitration agree- 
ment between the resident and the home; the 
wrongful death claim belonged to the resident’s 
estate and not to the beneficiaries, so the ben- 
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eficiaries were required to seek their damages 
in the arbitral forum agreed to by the estate. 
Wood v. Greenfield Assisted Living of Memphis, 
LLC, — F. Supp. 2d —, 2015 U.S. Dist. LEXIS 
179186 (W.D. Tenn. June 22, 2015). 


8. Service. 

Where deceased, a resident of Tennessee, was 
killed in an automobile accident on a highway 
in Tennessee, the mother of deceased, a resi- 
dent of Florida, appointed as administratrix by 
Tennessee court was entitled to sue tort-feasor, 
a resident of Illinois in federal court in Tennes- 
see, and was entitled to privilege of having her 
summons accepted by secretary of state just as 
if she had been an actual resident of Tennessee. 
Hunt v. Noll, 112 F.2d 288, 1940 U.S. App. 
LEXIS 4284 (6th Cir. Tenn. 1940), cert. denied, 
311 U.S. 690, 61 S. Ct. 71, 85 L. Ed. 446, 1940 
U.S. LEXIS 196 (Oct. 28, 1940). 


9. Declaration. 

Where the declaration stated a cause of ac- 
tion at common law, an amendment thereof, by 
adding count specially declaring liability under 
the statute, did not constitute a departure from 
the original declaration nor introduce a new 
cause of action. Southern R. Co. v. Simpson, 131 
F. 705, 1904 U.S. App. LEXIS 43809 (6th Cir. 
Tenn. 1904). 

In action to recover for the wrongful death of 
a three year old boy alleged to have been 
negligently struck by defendant’s automobile, 
the declaration held sufficient, although it al- 
leged that the decedent left surviving him as 
his heirs at law, his father and mother without 
further allegations as to his heirs. Walkup v. 
Covington, 18 Tenn. App. 117, 73 S.W.2d 718, 
1933 Tenn. App. LEXIS 106 (Tenn. Ct. App. 
1933). 


10. —Place of Death. 

In an action for wrongful death in another 
state the declaration must aver and the proof 
must show a survival statute in such state, the 
presumption being that the common law which 
did not provide for survival was in force in such 
other state. Nashville & C. R. Co. v. Eakin, 46 
Tenn. 582, 1869 Tenn. LEXIS 103 (1869); 
Chumley v. Louisville & N.R.R., 5 Tenn. Civ. 
App. (5 Higgins) 73 (1914). 

Place of killing, when sufficiently pleaded. 
Hobbs v. Memphis & C. R. Co., 56 Tenn. 878, 
1872 Tenn. LEXIS 216 (1872). 

Declaration in death action based on con- 
struction of foreign statutes does not have to 
plead cases construing statutes but it is suffi- 
cient to plead the statutes. Parsons v. American 
Trust & Banking Co., 168 Tenn. 49, 73 S.W.2d 
698, 1934 Tenn. LEXIS 19 (1934). 

Widow of deceased killed in automobile acci- 
dent in Florida was entitled to sue administra- 
tor of deceased driver in Tennessee where law 
in Florida provided that action survived in 
favor of widow even though law in Tennessee 
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provided that action did not survive unless filed 
prior to death of tort-feasor. Parsons v. Ameri- 
can Trust & Banking Co., 168 Tenn. 49, 73 
S.W.2d 698, 1934 Tenn. LEXIS 19 (1934). 


11. —Proximate Cause. 

Where a person has received injuries, and 
many months thereafter dies of a germ disease, 
in no wise connected with such injury, a cause 
of action does not arise on the theory that by 
reason of such injuries the victim’s constitution 
became weakened and thereby rendered him 
an easy prey to such disease. Nashville v. Re- 
ese, 1388 Tenn. 471, 197 S.W. 492, 1917 Tenn. 
LEXIS 58 (1917). 

Widow could not bring an action to recover 
for the negligent injury of her deceased hus- 
band where it appeared that such injuries were 
not a contributing cause of his death. Willis v. 
Heath, 21 Tenn. App. 179, 107 S.W.2d 228, 1937 
Tenn. App. LEXIS 17 (Tenn. Ct. App. 1937). 


12. Defenses. 


13. —Statute of Limitations. 

The rights of the infant children or other 
infant next of kin, as beneficiaries, are barred 
within one year. Bledsoe v. Stokes, 60 Tenn. 
312, 1872 Tenn. LEXIS 497 (1873); Whaley v. 
Catlett, 103 Tenn. 347, 53 S.W. 131, 1899 Tenn. 
LEXIS 115 (1899); Love v. Southern R. Co., 108 
Tenn. 104, 65 S.W. 475, 1901 Tenn. LEXIS 13, 
55 L.R.A. 471 (1901). 

Actions for personal injuries shall be com- 
menced within one year after the cause of 
action has accrued, and the suit is barred, if the 
action is not commenced within one year after 
the right accrues. Bledsoe v. Stokes, 60 Tenn. 
312, 1872 Tenn. LEXIS 497 (1873); Fowlkes v. 
Nashville & D. R. Co., 56 Tenn. 829, 1872 Tenn. 
LEXIS 211 (1872); Wiley v. State, 64 Tenn. 662, 
1875 Tenn. LEXIS 152 (1875); Whaley v. 
Catlett, 103 Tenn. 347, 53 S.W. 131, 1899 Tenn. 
LEXIS 115 (1899). 

An action for personal injuries resulting in 
death is barred by the statute of limitations, 
unless brought within one year after the injury 
was done, notwithstanding the disabilities of 
the beneficiaries. Whaley v. Catlett, 103 Tenn. 
347, 53 S.W. 131, 1899 Tenn. LEXIS 115 (1899); 
Love v. Southern R. Co., 108 Tenn. 104, 65 S.W. 
475, 1901 Tenn. LEXIS 138, 55 L.R.A. 471 
(1901); Davidson Benedict Co. v. Severson, 109 
Tenn. 572, 72 S.W. 967, 1902 Tenn. LEXIS 95 
(1903), overruled, Jordan v. Baptist Three Riv- 
ers Hosp., 984 S.W.2d 593, 1999 Tenn. LEXIS 
43 (Tenn. 1999). 

The statute of limitations of one year and the - 
statute authorizing renewal of an action after 
dismissal on grounds not concluding the right 
are applicable to the rights extended to widows | 
and next of kin under this section. Rye v. 
Dupont Rayon Co., 163 Tenn. 95, 40 S.W.2d — 
1041, 1931 Tenn. LEXIS 92 (19381). 
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Summons issued within one year period 
tolled statute of limitations although declara- 
tion was not filed until after one year period 
even though Private Acts 1917, ch. 30 stated 
that in counties with population of more than 
150,000 the declaration should be filed upon 
suing out of summons, since private act could 
not suspend the general law of the state. Par- 
sons v. American Trust & Banking Co., 168 
Tenn. 49, 73 S.W.2d 698, 1934 Tenn. LEXIS 19 
(1934). 

An action for wrongful death of a minor must 
be brought within one year of the accrual of the 
cause of action. Collier v. Memphis Light, Gas 
& Water Div., 657 S.W.2d 771, 1983 Tenn. App. 
LEXIS 606 (Tenn. Ct. App. 1983). 


14. ——Commencement of Period. 

The statute of limitations of one year begins 
to run from the moment of the injury, when the 
right of action accrued, and is not suspended by 
the death of the injured party, nor during the 
time that intervenes between such death and 
the appointment and qualification of the per- 
sonal representative. Fowlkes v. Nashville & D. 
R. Co., 56 Tenn. 829, 1872 Tenn. LEXIS 211 
(1872); Wiley v. State, 64 Tenn. 662, 1875 Tenn. 
LEXIS 152 (1875); Trafford v. Adams Express 
Co., 76 Tenn. 96, 1881 Tenn. LEXIS 14 (1881); 
Whaley v. Catlett, 103 Tenn. 347, 53 S.W. 131, 
1899 Tenn. LEXIS 115 (1899); Davidson Bene- 
dict Co. v. Severson, 109 Tenn. 572, 72 S.W. 967, 
1902 Tenn. LEXIS 95 (1903), overruled, Jordan 
y. Baptist Three Rivers Hosp., 984 S.W.2d 593, 
1999 Tenn. LEXIS 438 (Tenn. 1999). 


15. — —Running of Period. 

Action brought by administrator, whose let- 
ters are subsequently revoked because issued 
in the wrong county, interrupts the running of 
the statute. Jacobs v. Pope, 8 Tenn. Civ. App. 
452 (1915). 


16. — —Foreign Laws. 

Where, by statute, a state creates a cause of 
action for death by wrongful act and prescribes 
in the same statute a limitation period for 
action, such limitation will be applied in the 
forum of a sister state, even though the period 
of limitation for like actions in the latter state 
is shorter. Wilson v. Massengill, 124 F.2d 666, 
1942 U.S. App. LEXIS 4550 (6th Cir. Tenn. 
1942), cert. denied, 316 U.S. 686, 62S. Ct. 1274, 
86 L. Ed. 1758, 1942 U.S. LEXIS 572 (1942). 

Wrongful death action filed in Tennessee 
against former resident of Mississippi to re- 


- cover damages for death of decedent occurring 


in automobile accident in Mississippi was gov- 
erned by one year limitation period of Tennes- 
see instead of six year limitation period prevail- 
ing in Mississippi. McDaniel v. Mulvihill, 196 
Tenn. 41, 263 S.W.2d 759, 1953 Tenn. LEXIS 
404 (1953). 


17. — —Amendments. 
A suit, commenced in the name of the admin- 
istrator of the deceased, without mention of the 
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statutory beneficiaries of the recovery sought, 
is effectively commenced so as to prevent the 
running of the statute of limitations, because 
the action is that of the administrator, and not 
that of such beneficiaries, though prosecuted 
for their benefit, and because the decedent’s 
right of action was merely preserved for them; 
and while such omission is a fatal defect, it may 
be cured by amendment, which will relate back 
to the commencement of the suit so as to 
prevent the running of the one year statute of 
limitations after the commencement of the suit. 
Love v. Southern R. Co., 108 Tenn. 104, 65 S.W. 
475, 1901 Tenn. LEXIS 13, 55 L.R.A. 471 
(1901). 

Where father, sole beneficiary, brought suit 
as such for death of his daughter, and, more 
than one year after such death, amended the 
summons so as to show suit by him as admin- 
istrator, the amendment related to the issuance 
of the writ and saved action from the bar. 
Whitson v. Tennessee C. R. Co., 163 Tenn. 35, 
40 8.W.2d 396, 1930 Tenn. LEXIS 136 (1931). 

In an action by an administrator under this 
section, where the summons was silent as to 
beneficiaries, and the declaration stated that 
the action was for the benefit of the brothers of 
deceased, and a plea in abatement questioned 
the right of the brothers to be beneficiaries, and 
plaintiff asked leave to amend the declaration 
by striking out the words concerning beneficia- 
ries and by stating that the action was for the 
benefit of the parents of deceased, and this 
application for leave to amend was made after 
the expiration of the statute of limitations, and 
the court refused to permit the amendment and 
dismissed the action, it was held that the issu- 
ance of the summons was the commencement of 
the action and the proposed amendment was 
not inconsistent with the summons and would 
not have been the commencement of a new 
cause of action after the expiration of the stat- 
ute of limitations, and that the court erred in 
refusing to permit the amendment and in dis- 
missing the action. Townsend v. Nashville, C. & 
S. L. Ry., 170 Tenn. 239, 94 S.W.2d 384, 1936 
Tenn. LEXIS 8 (1936). 

In action by father as next of kin for wrongful 
death of minor son father could amend com- 
plaint so as to include mother of deceased as 
party plaintiff and amendment would relate 
back to time of filing original action, since cause 
of action would not be changed by adding party 
plaintiff; and this was so even though suit by 
mother would have been barred by statute of 
limitations. Mosier v. Lucas, 30 Tenn. App. 498, 
207 S.W.2d 1021, 1947 Tenn. App. LEXIS 107 
(Tenn. Ct. App. 1947). 

One year statute of limitations in § 28-3-104 
does not bar decedent’s parents as next of kin 
from amending summons where action for 
wrongful death of decedent was originally 
brought by the father as an administrator. 
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Gogan v. Jones, 197 Tenn. 436, 273 S.W.2d 700, 
1954 Tenn. LEXIS 505 (1954). 


18. — —Renewal of Suit After Dismissal. 

The statute, § 28-1-105, authorizing the re- 
newal of suit within one year after dismissal of 
first is applicable to the right and remedy for 
wrongful death. Rye v. Dupont Rayon Co., 163 
Tenn. 95, 40 S.W.2d 1041, 1931 Tenn. LEXIS 92 
(1931). 


19. —Proper Parties. 

In action against tort-feasor by the adminis- 
trator, the defendant may raise the question of 
the widow’s superior right to sue; and the 
burden is on the one claiming that the right 
was waived to prove it by a preponderance of 
evidence. Koontz v. Fleming, 17 Tenn. App. 1, 
65 S.W.2d 821, 1933 Tenn. App. LEXIS 44 
(Tenn. Ct. App. 1933). 

Where wrongful death action was brought by 
alleged widow as administratrix on behalf of 
herself and alleged minor children of decedent 
and trial court properly charged that measure 
of damages was the pecuniary value of the life 
of the decedent, trial court improperly granted 
motion for new trial on ground of newly discov- 
ered evidence that the widow and children were 
not decedent’s since defendant had knowledge 
of the facts sufficient to put it on notice of the 
relationship and since existence of widow and 
children did not bear on the question of dam- 
ages. Memphis S. R. Co. v. Cooper, 203 Tenn. 
425, 313 S.W.2d 444, 1958 Tenn. LEXIS 321 
(1958). 

In a wrongful death action, where married 
deceased’s parents had brought the action but 
the complaint was dismissed on the ground 
that the right of action, if any, passed to de- 
ceased’s husband rather than to her parents, it 
was proper to allow substitution of deceased’s 
husband as plaintiff in the action under Tenn. 
R. Civ. P. 17.01, even though the statute of 
limitations of one year had run prior to the 
filing of the motion for substitution, since the 
husband was the real party in interest and he 
made his application for substitution within a 
reasonable time after objection was made by 
defendants to the status of the original plain- 
tiffs as real parties in interest. Chapman v. 
King, 572 S.W.2d 925, 1978 Tenn. LEXIS 666 
(Tenn. 1978). 


20. —Parental Immunity. 

This section required that the validity under 
the parental immunity doctrine of a tort action 
against an insured uncle who had stood in loco 
parentis to a deceased child had to be decided 
as if the death of the child had not ensued. 
Mathis v. Ammons, 453 F. Supp. 1033, 1978 
U.S. Dist. LEXIS 17473 (E.D. Tenn. 1978). 


21. —Contributory Negligence. 
Where the plaintiffs decedent, killed in an 
automobile collision, was guilty of negligence 
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proximately contributing to the accident, the 
plaintiff cannot recover for the death. Bejach v. 
Colby, 141 Tenn. 686, 214 S.W. 869, 1919 Tenn. 
LEXIS 20 (1919). 

A mother who was negligent in driving her 
automobile resulting in a collision and her 
child’s death cannot be allowed any benefit of 
administrator’s recovery for such death, where 
her negligence was the proximate cause. An- 
derson v. Memphis S. R. Co., 143 Tenn. 216, 227 
S.W. 39, 1920 Tenn. LEXIS 9 (1920). 

In an action to recover damages for the 
wrongful death of a wife and mother, the con- 
tributory negligence of the husband cannot 
prejudice in any way the minor children who 
were not at fault. Hines v. Partridge, 144 Tenn. 
219, 231 S.W. 16, 1920 Tenn. LEXIS 75 (1921). 

The contributory negligence of one parent of 
a child wrongfully killed is imputable to the 
other so as to preclude recovery by or for the 
benefit of the parents or either of them in an 
action for the death of the child. Nichols v. 
Nashville Housing Authority, 187 Tenn. 683, 
216 S.W.2d 694, 1949 Tenn. LEXIS 310 (1949); 
Anderson v. Memphis S. R. Co., 148 Tenn. 216, 
227 S.W. 39, 1920 Tenn. LEXIS 9 (1920);Keener 
v. Morgan, 647 F.2d 691, 1981 U.S. App. LEXIS 
13755 (6th Cir. 1981). 

A recovery will not be allowed when the 
negligence of the sole beneficiary thereof proxi- 
mately contributed to the death for which re- 
covery is sought. Nichols v. Nashville Housing 
Authority, 187 Tenn. 683, 216 S.W.2d 694, 1949 
Tenn. LEXIS 310 (1949). 

Motorist, who skidded into the path of an 
oncoming truck in trying to avoid defendant’s 
rural mail carrier who negligently drove onto 
the highway in his path, was subject to reduc- 
tion in damages awarded, where his own neg- 
ligence contributed remotely to the accident; 
and he was entitled to damages of $4,575.45 for 
his own injuries and $41,238.32 plus $600.00 
property damage for death of his 24-year-old 
wife who had a weekly income of $76.00 and 
had suffered intense pain between accident and 
death. Cline v. United States, 214 F. Supp. 66, 
1962 U.S. Dist. LEXIS 3269 (E.D. Tenn. 1962). 

A recovery will not be permitted where the 
negligence of the sole beneficiary thereof proxi- 
mately contributes to the death for which re- 
covery of damages is sought. Smith v. Henson, 
214 Tenn. 541, 381 S.W.2d 892, 1964 Tenn. 
LEXIS 505 (1964). 

Contributory negligence of one parent of a 
child wrongfully killed is imputable to the other 
so as to preclude recovery by or for the benefit of 
the parents or either of them in an action for 
the death of the child. Smith v. Henson, 214 
Tenn. 541, 381 S.W.2d 892, 1964 Tenn. LEXIS 
505 (1964). 


22. —Self-Defense. 
A person starting an encounter who has no 
intention to inflict serious harm can rely upon 
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plea of self-defense. Lowe v. Collins, 3 Tenn. 
Civ. App. (3 Higgins) 608 (1912). 

If deceased and defendant by mutual consent 
agree to meet for a fight with deadly weapons 
the defendant cannot rely on plea of self-de- 
fense. Lowe v. Collins, 3 Tenn. Civ. App. (3 
Higgins) 608 (1912). 

If defendant arms himself with a deadly 
weapon and seeks a meeting with the deceased 
with the intention of so provoking the deceased 
that the deceased will commit an assault and 
give the defendant an opportunity to shoot him 
the defendant cannot rely upon plea of self- 
defense. Lowe v. Collins, 3 Tenn. Civ. App. (3 
Higgins) 608 (1912). 

The law of self-defense is the same in civil 
cases as in criminal cases except that in civil 
cases the cause can be decided on a preponder- 
ance of the evidence, whereas in a criminal 
proceeding the defendant is entitled to the 
benefit of the reasonable doubt. Hunt-Berlin 


‘Coal Co. v. Paton, 139 Tenn. 611, 202 S.W. 935, 


1918 Tenn. LEXIS 12 (1918). 

In an action to recover damages for wrongful 
death the burden of proof is upon the plaintiff 
to establish his cause by sufficient proof, but if 
there is a plea of self-defense the burden is on 
defendant to sustain the plea. Hunt-Berlin 
Coal Co. v. Paton, 139 Tenn. 611, 202 S.W. 935, 
1918 Tenn. LEXIS 12 (1918). 

Where defendant pleaded self-defense when 
he shot deceased who was pursuing him and 
reaching for an object in his pocket the follow- 
ing charge was held error “But if the jury finds 
that (deceased) was not making an assault on 
(defendant) which led (defendant) necessarily 
and reasonably to believe that his life was 
imperiled or that he was in danger of having 
great bodily harm inflicted upon him, then he 
had no right to fire,” since the use of the word 
“necessarily” was erroneous as it conveyed to 
the minds of the jurors the thought that defen- 
dant was not warranted in shooting until the 
circumstances were such as to compel him to 
believe that his life was in peril. Hunt-Berlin 
Coal Co. v. Paton, 139 Tenn. 611, 202 S.W. 935, 
1918 Tenn. LEXIS 12 (1918). 

Where defendant, a foreman for a coal com- 
pany shot an employee of electric light company 
after latter had threatened to kill foreman with 
a gun and reached for something in his pocket 
and pulled out a shiny object the following 
instruction was held error “Even if the jury 
should find that (defendant) was not in peril 
and that it was necessary for him to fire in 
order to protect himself, still, if the jury should 
find the facts to be that the situation or hap- 
penings were such as to lead a prudent and 
cautious man to believe that he was in danger, 
even though he was not, the law would not hold 
him liable for firing the shot,” since by not 
prefixing the words “prudent and cautious” 
with the word “reasonable” the defendant was 
prejudiced. Hunt-Berlin Coal Co. v. Paton, 139 
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Tenn. 611, 202 S.W. 935, 1918 Tenn. LEXIS 12 
(1918). 


23. —Interspousal Immunity. 

Wrongful death plaintiff barred from recov- 
ery against airplane pilot here where the dece- 
dent, had she survived, would have been barred 
from recovery under the rule of interspousal 
immunity. Stokes v. Smoky Mountain Aero, 
Inc., 457 F. Supp. 677, 1978 U.S. Dist. LEXIS 
15841 (E.D. Tenn. 1978). 

Interspousal tort immunity is totally abol- 
ished in this state and all decisions to the 
contrary are overruled. Davis v. Davis, 657 
S.W.2d 753, 19838 Tenn. LEXIS 723 (Tenn. 
1983). 


24, Admissions. 

Inasmuch as the right of action for a wrong- 
ful death is that of the decedent, it necessarily 
follows that any admissions made by him would 
be competent against those who succeeded to 
the action, as his widow and administratrix 
suing. Middle T. R. Co. v. McMillan, 134 Tenn. 
490, 184 S.W. 20, 1915 Tenn. LEXIS 174 (1916). 


25. Damages. 

The language of this statute necessarily im- 
plies that exemplary damages may be recov- 
ered upon a proper state of facts; otherwise the 
right of action would not be the same as the 
deceased person would have had against the 
wrongdoer had his death not ensued from the 
wrongful act. Pratt v. Duck, 28 Tenn. App. 502, 
191 S.W.2d 562, 1945 Tenn. App. LEXIS 87 
(Tenn. Ct. App. 1945). 

The recovery is not based on the existence of 
a widow, children or other next of kin but on the 
pecuniary value of the life of the decedent. 
Memphis S. R. Co. v. Cooper, 203 Tenn. 425, 313 
S.W.2d 444, 1958 Tenn. LEXIS 321 (1958). 

When determining the amount of damages 
based upon life expectancy and earning capac- 
ity there should be a deduction of the deceased’s 
probable living expenses had the deceased 
lived. Wallace v. Couch, 642 S.W.2d 141, 1982 
Tenn. LEXIS 363 (Tenn. 1982). 

Recovery is based upon the pecuniary value 
of the life of the deceased to be determined upon 
a consideration of the deceased’s expectancy of 
life, age, condition of health and strength, ca- 
pacity for labor and for earning money through 
skill in any art, trade, profession, and occupa- 
tion or business. Thrailkill v. Patterson, 879 
S.W.2d 836, 1994 Tenn. LEXIS 196 (Tenn. 
1994). 

Loss of consortium may be considered when 
calculating the pecuniary value of a deceased’s 
life, and such losses are not limited to spousal 
claims but also necessarily encompass a child’s 
loss, whether minor or adult. Jordan v. Baptist 
Three Rivers Hosp., 984 S.W.2d 598, 1999 
Tenn. LEXIS 43 (Tenn. 1999). 

The holding in Jordan v. Baptist Three Riv- 
ers Hosp., 984 S.W.2d 593, 1999 Tenn. LEXIS 
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43 (Tenn. 1999) that loss of consortium may be 
considered when calculating the pecuniary 
value of a deceased’s life and that such claims 
may encompass a child’s loss, applies retroac- 
tively to: (1) All cases tried or retried after the 
date of the Jordan decision; and (2) All cases 
pending on appeal in which the issue decided in 
Jordan was raised at an appropriate time. Hill 
v. City of Germantown, 31 S.W.3d 234, 2000 
Tenn. LEXIS 587 (Tenn. 2000). 


26. Beneficiaries. 

The right of action for a wrongful death, with 
all its incidents, passes to the widow and chil- 
dren or the personal representative, and the 
suit must be treated as if the injured party had 
brought it. Haley v. Mobile & O. R. Co., 66 Tenn. 
239, 1874 Tenn. LEXIS 113 (1874); Lougue v. 
Memphis & C. R. Co., 91 Tenn. 458, 19 S.W. 430 
(1892); Whaley v. Catlett, 103 Tenn. 347, 53 
S.W. 131, 1899 Tenn. LEXIS 115 (1899). See 
Louisville & N. R. Co. v. Herb, 125 Tenn. 408, 
143 S.W. 1138, 1911 Tenn. LEXIS 36 (1911). 

The action will not lie for the benefit of the 
estate or creditors, nor for the benefit of the 
state. Railway Co. v. Lilly, 90 Tenn. 563, 18 S.W. 
243, 1891 Tenn. LEXIS 43 (1891); Louisville & 
N.R.R. v. Pitt, 91 Tenn. 86, 18 S.W. 118 (1892); 
Lougue v. Memphis & C. R. Co., 91 Tenn. 458, 
19 S.W. 4380 (1892); Louisville & N. R. Co. v. 
Beam, 94 Tenn. 388, 29 S.W. 370, 1894 Tenn. 
LEXIS 58 (1894); Daniel v. East Tennessee Coal 
Co., 105 Tenn. 470, 58 S.W. 859, 1900 Tenn. 
LEXIS 94 (1900). . 

Section 20-5-111 provides, in effect, that suits 
instituted for the benefit of those enumerated 
in this section shall not abate in the event of 
their death pending suit. The section was 
passed to meet the situation created by deci- 
sions construing this section to mean that suits 
abated where the beneficiary designated died 
while his suit was pending. Lones v. McFall, 
152 Tenn. 239, 276 S.W. 866, 1925 Tenn. LEXIS 
67 (1925). See also § 20-5-110 giving right of 
action to next of kin after the primary benefi- 
ciary, where latter dies before suit. 

The right of recovery is dependent upon ex- 
istence of beneficiaries designated by the stat- 
ute. Hartman v. Duke, 160 Tenn. 134, 22 
S.W.2d 221, 1929 Tenn. LEXIS 83 (1929). 

In suit under this section, the administrator 
and deceased’s estate are without pecuniary 
interest, the recovery passing at once to the 
statutory beneficiary free from claims of credi- 
tors of the estate. The statutory beneficiary is 
the real party in interest and must be disclosed 
during the suit. His contributory negligence 
can defeat the suit. Whitson v. Tennessee C. R. 
Co., 163 Tenn. 35, 40 S.W.2d 396, 1930 Tenn. 
LEXIS 136 (1931). 

Neither the claim nor the recovery thereun- 
der becomes a part of the estate of the deceased, 
and the personal representative as such has no 
interest in the recovery but is only a medium 
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for enforcing the rights of others. Cummins y. 
Woody, 177 Tenn. 636, 152 S.W.2d 246, 1940 
Tenn. LEXIS 62 (1941). 

Fact that administratrix was not widow of 
decedent as alleged was immaterial since re- 
covery is held for the real beneficiaries under 
the statute. Memphis S. R. Co. v. Cooper, 203 
Tenn. 425, 313 S.W.2d 444, 1958 Tenn. LEXIS 
321 (1958). 

The proving of the existence of a widow, 
children or other next of kin is not for the 
purpose of increasing the damages but only to 
show the existence of the beneficiaries provided 
for in the statute. Memphis S. R. Co. v. Cooper, 
203 Tenn. 425, 313 S.W.2d 444, 1958 Tenn. 
LEXIS 321 (1958). 

Neither the claim nor the recovery thereun- 
der becomes a part of the estate of the deceased 
and the personal representative has no interest 
in recovery but is only a medium for enforcing 
the rights of others. Memphis S. R. Co. v. 
Cooper, 203 Tenn. 425, 313 S.W.2d 444, 1958 
Tenn. LEXIS 321 (1958). 

In a suit brought under this section and 
§§ 20-5-107, 20-5-108 the administrator is 
without any pecuniary interest and the recov- 
ery, if any, passes to the statutory beneficiary. 
Memphis S. R. Co. v. Cooper, 203 Tenn. 425, 313 
S.W.2d 444, 1958 Tenn. LEXIS 321 (1958). 

Father who had abandoned minor child prior 
to death of child was entitled to share in pro- 
ceeds of recovery for wrongful death of child. 
Anderson v. Anderson, 211 Tenn. 566, 366 
S.W.2d 755, 1963 Tenn. LEXIS 381 (1963). 

Although minor decedent had been in the 
care and custody of the minor’s grandparents 
for seven years at the time of death, since there 
had been no adoption proceedings, only dece- 
dent’s natural parents could recover in wrong- 
ful death action. In re Estate of Dobbins, 987 
S.W.2d 30, 1998 Tenn. App. LEXIS 616 (Tenn. 
Ct. App. 1998). 

Abandonment of decedent child by parents is 
not material in determining distribution of 
wrongful death proceeds. In re Estate of Dob- 
bins, 987 S.W.2d 30, 1998 Tenn. App. LEXIS 
616 (Tenn. Ct. App. 1998). 

In a declaratory judgment case in which a 
jury found that the deceased did not die of her 
injuries, T.C.A. §§ 20-5-108 and 20-5-111 did 
not apply. Moreover, § 20-5-111 should be read 
in conjunction with T.C.A. § 20-5-112 and the 
purpose of the two statutes, read together, is to 
provide that causes of action vested or suits 
instituted to recover for wrongful death are not 
abated by the death of a beneficiary as enumer- 
ated in T.C.A. § 20-5-106, i.e., the widow and 
next of kin. Timmins v. Lindsey, 310 S.W.3d 
834, 2009 Tenn. App. LEXIS 731 (Tenn. Ct. 
App. Oct. 28, 2009), appeal denied, — S.W.3d 
—, 2010 Tenn. LEXIS 238 (Tenn. Mar. 15, 
2010). 

According to decedent’s mother, the statute 
created a conflict of interest between decedent’s 
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_ wife and daughter, who stood to inherit more 
_ wrongful death proceeds if the wife was dis- 
qualified from sharing in the estate, but it was 
unclear why a purported conflict would have 
any effect on this estate matter; no evidence 
was presented to support allegations of aban- 
donment by the wife, and in absence of such 
proof, there was no conflict such that the ap- 
pointment of the daughter’s guardian was in- 
appropriate. In re Estate of Edmonds, — 
§.W.3d —, 2019 Tenn. App. LEXIS 272 (Tenn. 
Ct. App. May 30, 2019). 


27. —Common Disaster. 

Where persons perish in the same disaster, 
there is no presumption of survivorship resting 
upon considerations of age, sex, strength, cor- 
pulency, or activity, and, in the absence of 
evidence from which survivorship can be deter- 
mined, it will be presumed, for the purpose of 
settling rights and succession to property, and 
for determining who are entitled to the dam- 
ages for the wrongful deaths of such persons, 
that all persons perishing in such disaster died 
at the same moment. Walton & Co. v. Burchel, 
121 Tenn. 715, 121 S.W. 391, 1907 Tenn. LEXIS 
34, 130 Am. St. Rep. 788 (1907). 

Where a minor son perished at the same time 
with his father in a common disaster caused by 
the defendant’s negligence, and left no widow 
and children, but left his mother, brothers, and 
sisters surviving him as his next of kin, the 
right of action for his wrongful death survived 
and passed to his personal representative for 
them. Walton & Co. v. Burchel, 121 Tenn. 715, 
121 S.W. 391, 1907 Tenn. LEXIS 34, 130 Am. 
St. Rep. 788 (1907). 

Where husband and wife were killed in plane 
crash and there was no evidence other than 
that they had died simultaneously, cause of 
action for wife’s wrongful death passed to her 
next of kin as though she had survived the 
husband. Southeastern Aviation, Inc. v. Hurd, 
209 Tenn. 639, 355 S.W.2d 436, 1962 Tenn. 
LEXIS 400 (1962), appeal dismissed, 371 U.S. 
21, 83 S. Ct. 120, 9 L. Ed. 2d 96, 1962 U.S. 
LEXIS 389 (1962), dismissed, International 
Brotherhood, T. C. W. & H. v. Overnite Transp. 
Co., 9 L. Ed. 2d 100, 83 S. Ct. 120, 371 U.S. 862, 
1962 U.S. LEXIS 2240 (1962). 


28. —Widow. 

Recovery in favor of widow for wrongful 
death of her husband is not affected or defeated 
by her divorce bill, for the suit, though in the 
name of the administrator, is the action of the 
husband brought by his administrator to re- 
cover the pecuniary value of his life, although 
the widow is the beneficiary of the suit, her 
husband having no children. Driver v. Arn, 6 
Tenn. Civ. App. (6 Higgins) 582 (1916). 

That the widow had been indiscreet or com- 
mitted a crime does not affect her prior right to 
sue. Koontz v. Fleming, 17 Tenn. App. 1, 65 
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S.W.2d 821, 1933 Tenn. App. LEXIS 44 (Tenn. 
Ct. App. 1933). 

Action by widow of deceased against bus 
company for wrongful death of husband could 
not be enjoined by father of deceased on ground 
that widow had been guilty of adulterous con- 
duct prior to death of deceased. Johnson v. 
Morgan, 184 Tenn. 254, 198 S.W.2d 549, 1947 
Tenn. LEXIS 372 (1947). 

Employer’s subrogation right under T.C.A. 
§ 50-6-112(c) extended to the wrongful death 
recovery that a deceased employee’s widow 
obtained in a products liability action filed by 
the employee in Georgia prior to his death; 
however, on remand, the trial court was to 
determine the portion of the recoveries attrib- 
utable to the widow’s loss of consortium claim 
to which the employer’s subrogation right did 
not extend. Correll v. E.I. Dupont de Nemours 
& Co., 207 S.W.3d 751, 2006 Tenn. LEXIS 1001 
(Tenn. 2006). 


29. —Spouse. 

An action for wrongful death against one 
spouse may be maintained when it is predi- 
cated upon an intentional tort to the other 
spouse during marriage, such act resulting in 
the termination of the marriage by death. Luna 
v. Clayton, 655 S.W.2d 893, 1983 Tenn. LEXIS 
656 (Tenn. 1983). 


30. —Widower. 

The right of action for wrongful death of a 
married woman survives for her surviving hus- 
band and descendants if any and, if none, to her 
next of kin, including a parent or collateral. 
Southeastern Aviation, Inc. v. Hurd, 209 Tenn. 
639, 355 S.W.2d 4386, 1962 Tenn. LEXIS 400 
(1962), appeal dismissed, 371 U.S. 21, 83 S. Ct. 
120, 9 L. Ed. 2d 96, 1962 U.S. LEXIS 389 
(1962), dismissed, International Brotherhood, 
T. C. W. & H. v. Overnite Transp. Co., 9 L. Ed. 
2d 100, 83 S. Ct. 120, 371 U.S. 862, 1962 U.S. 
LEXIS 2240 (1962). 


31. —Minors. 

An action for the wrongful killing of an infant 
may be maintained by his personal representa- 
tive for the use of the statutory beneficiaries. 
Hall v. Nashville & C.R.R., 1 Shan. 141 (1859); 
Louisville & N. R. Co. v. Connor, 56 Tenn. 19, 
1871 Tenn. LEXIS 423 (1871); Trafford v. Ad- 
ams Express Co., 76 Tenn. 96, 1881 Tenn. 
LEXIS 14 (1881); Railway Co. v. Lilly, 90 Tenn. 
563, 18 S.W. 243, 1891 Tenn. LEXIS 43 (1891). 

A father or mother cannot, in his or her own 
name and without qualifying as the personal 
representative of the deceased, maintain an 
action and recover damages for the wrongful 
death of his or her infant child. Hall v. Nash- 
ville & C.R.R., 1 Shan. 141 (1859); Bamberger 
v. Citizens’ S. R. Co., 95 Tenn. 18, 31 S.W. 163, 
49 Am. St. Rep. 909, 1895 Tenn. LEXIS 61, 28 
L.R.A. 486 (1895), criticized, Stewart v. Nash- 
ville, 96 Tenn. 50, 33 S.W. 618, 1895 Tenn. 
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LEXIS 7 (1895); Holston v. Coal & Iron Co., 95 
Tenn. 521, 32 S.W. 486, 1895 Tenn. LEXIS 125 
(1895); Whitson v. Tennessee C. R. Co., 163 
Tenn. 35, 40 S.W.2d 396, 1930 Tenn. LEXIS 136 
(1931) (cases decided prior to 1932 Code). 

Personal representative of infant may sue for 
wrongful killing of infant for benefit of the 
father, divorced from his wife, who had aban- 
doned and failed to provide for the child. Heggie 
v. Barley, 5 Tenn. Civ. App. (5 Higgins) 78 
(1914). 

Mother and sister of a 13 year old child are 
beneficiaries of administrator’s recovery. An- 
derson v. Memphis S. R. Co., 143 Tenn. 216, 227 
S.W. 39, 1920 Tenn. LEXIS 9 (1920). 

A father falsely representing age of son killed 
while employed illegally by defendant is pre- 
cluded. International Agricultural Corp. v. 
Cobble, 146 Tenn. 120, 240 S.W. 295, 1921 
Tenn. LEXIS 8 (1921); Highland Coal & Lum- 
ber Co. v. Cravens, 8 Tenn. App. 419, 1928 
Tenn. App. LEXIS 155 (1928). 

A parent has no right to sue individually for 
damages for injuries sustained by his minor 
daughter who has been wrongfully killed, 
though he is the sole beneficiary. But in suit 
erroneously begun by him, the summons is 
effective to bring defendant before the court; 
and, though administrator is not substituted 
until over a year after the injuries, the action is 
not barred. Whitson v. Tennessee C. R. Co., 163 
Tenn. 35, 40 S.W.2d 396, 1930 Tenn. LEXIS 136 
(1931) (decided prior to 1932 Code). 

Right of action for wrongful death of boy 14 
years of age, without wife or children, survived 
to his personal representative for the benefit of 
his father and mother, who are his next of kin, 
free from the claims of creditors. Davis v. 
Freels, 15 Tenn. App. 152, — S.W.2d —, 1932 
Tenn. App. LEXIS 83 (Tenn. Ct. App. 1932). 

Since 1932 Code, father had right to institute 
suit in his own name as next of kin of the 
deceased child, or he could institute suit in the 
name of the administrator for his use and 
benefit. Cummins v. Woody, 177 Tenn. 636, 152 
S.W.2d 246, 1940 Tenn. LEXIS 62 (1941). 

Administrator of unemancipated minor could 
maintain suit against unemancipated minor 
brother of deceased for wrongful death arising 
out of automobile accident involving automo- 
bile in which surviving brother was driving 
even though both minors were living with par- 
ents and recovery would pass to parents as next 
of kin. Herrell v. Haney, 207 Tenn. 532, 341 
S.W.2d 574, 1960 Tenn. LEXIS 489 (1960). 

Surviving children possess jointly any right- 
of-action for wrongful death of father and all 
are indispensable parties to such action. Wil- 
liams v. Baxter, 536 F. Supp. 13, 1981 U.S. Dist. 
LEXIS 17409 (E.D. Tenn. 1981). 


32. — —lIllegitimate Children. 
An illegitimate child may not bring an action 
for the wrongful death of his putative father 
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even though the father has acknowledged the 
child. Dilworth v. Tisdale Transfer & Storage 
Co., 209 Tenn. 449, 354 S.W.2d 261, 1962 Tenn. 
LEXIS 376 (1962). 


33. ——Loss of Services. 

Recovery by father as administrator and ben- 
eficiary for wrongful death of his minor son 
bars subsequent action for loss of services and 
for expenses in a suit brought by him individu- 
ally for loss of services, loss of time and ex- 
penses between the date of the injury and the 
death of the son, for it was incumbent upon him 
to bring forward, in his first suit, all the dam- 
ages recoverable in such cases, because he was 
the sole beneficiary thereof. Tennessee Coal, 
Iron & R.R. v. Watts, 1 Tenn. Civ. App. (1 
Higgins) 347 (1909); Chess-Wymond Co. v. Da- 
vis, 4 Tenn. Civ. App. (4 Higgins) 197 (19138). 

Father is not entitled to separate action for 
loss of services, where child was instantly 
killed. Smith v. Tucker, 151 Tenn. 347, 270 S.W. 
66, 1924 Tenn. LEXIS 68, 41 A.L.R. 830 (1925). 


34. —Parents. 

Divorce decree committed custody of child to 
mother to the exclusion of father within the 
meaning of § 31-201(4) (repealed), so as to 
entitle mother to entirety of proceeds from 
recovery from wrongful death of such child 
where decree committed custody of such child 
to mother with visitation rights to father. Dam- 
ron v. Damron, 212 Tenn. 14, 367 S.W.2d 476, 
1963 Tenn. LEXIS 394 (1963). 

The adoptive mother of a minor, whose adop- 
tive father predeceased him, is a legal benefi- 
ciary of such minor in an action for his wrongful 
death. Harmon v. Wolfe, 253 F. Supp. 577, 1965 
U.S. Dist. LEXIS 6906 (E.D. Tenn. 1965). 

Natural mother of decedent qualified as “next 
of kin” pursuant to this section and could main- 
tain an action alleging that the decedent’s 
death was brought about by the intentional act 
of the surviving spouse. House v. Gibson, 827 
S.W.2d 310, 1991 Tenn. App. LEXIS 798 (Tenn. 
Ct. App. 1991), rehearing denied, — S.W.2d —, 
1991 Tenn. App. LEXIS 861 (Tenn. Ct. App. 
1991), appeal denied, 1992 Tenn. LEXIS 259 
(Tenn. Mar. 16, 1992). 

Mother, in bringing suit for the wrongful 
death of the decedent, was in effect acting as 
the decedent’s legal representative, so diversity 
jurisdiction was lacking where the decedent, at 
the time of death, was a citizen of Tennessee. 
Yeubanks v. Methodist Healthcare Memphis 
Hosps., 227 F. Supp. 2d 934, 2002 U.S. Dist. 
LEXIS 20836 (W.D. Tenn. 2002). 


35. —Next of Kin. 

The next of kin for whose benefit the right of 
action survives are the real plaintiffs, and the 
administrator, though made a party plaintiff by 
the statute, is nevertheless a mere trustee and 
a nominal party. Sanders v. Louisville & N. R. 
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Co., 111 F. 708, 1901 U.S. App. LEXIS 4421 (6th 
Cir. Tenn. 1901). 

Where the deceased leaves no widow and no 
children surviving him, the right of action will 
pass to his personal representative for the 
benefit of his next of kin. Davidson Benedict Co. 
y. Severson, 109 Tenn. 572, 72 S.W. 967, 1902 
Tenn. LEXIS 95 (1903), overruled, Jordan v. 
Baptist Three Rivers Hosp., 984 S.W.2d 593, 
1999 Tenn. LEXIS 43 (Tenn. 1999); Davidson 
Benedict Co. v. Severson, 109 Tenn. 572, 72 
S.W. 967, 1902 Tenn. LEXIS 95 (1903), over- 
ruled, Jordan v. Baptist Three Rivers Hosp., 
984 S.W.2d 593, 1999 Tenn. LEXIS 43 (Tenn. 
1999); Haynes v. Walker, 111 Tenn. 106, 76 S.W. 
902, 1903 Tenn. LEXIS 7 (1903). 

Where the cause of action for decedent’s 
death arose in Mississippi, the fact that suit 
was brought in Tennessee by decedent’s 
mother, instead of by his administrator, was 
immaterial, since under the Tennessee law, an 
administrator’s relation to the beneficiaries is 
that of trustee only. Strait v. Yazoo & M. Valley 
R. Co., 209 F. 157, 1913 U.S. App. LEXIS 1765, 
49 L.R.A. (n.s.) 1068 (6th Cir. Tenn. 1913). 

Action against sheriff and sureties may be 
prosecuted by widow; not necessarily by admin- 
istrator. State ex rel. Morris v. National Surety 
Co., 162 Tenn. 547, 39 S.W.2d 581, 1930 Tenn. 
LEXIS 122 (1931). 

The evidence was sufficient to establish a 
valid marriage and the wife and children were 
the next of kin of the husband rather than the 
parents. Duggan v. Ogle, 25 Tenn. App. 467, 159 
§.W.2d 834, 1941 Tenn. App. LEXIS 133 (Tenn. 
Ct. App. 1941). 

Where this section prior to 1932 provided 
that the right of action should pass to the 
widow or children, as charged in the 1932 Code, 
the reservation is extended to the next of kin in 
the same category as the children. Cummins v. 
Woody, 177 Tenn. 636, 152 S.W.2d 246, 1940 
Tenn. LEXIS 62 (1941). 

Decedent’s next of kin are entitled to any 
recovery in suit for wrongful death of decedent 
and as next of kin can maintain such suit. 
Gogan v. Jones, 197 Tenn. 436, 273 S.W.2d 700, 
1954 Tenn. LEXIS 505 (1954). 

The term “next of kin” properly denotes the 
persons nearest of kindred to the decedent by 
blood and follows the line of consanguinity. 
Sneed v. Henderson, 211 Tenn. 572, 366 S.W.2d 
758, 1963 Tenn. LEXIS 496 (1963). 

Where son, who was executor and only sur- 
Viving child of a decedent, killed in a motor 
vehicle accident, settled claim for the alleged 
wrongful death of father, the plaintiffs who 
were surviving children of a deceased son, were 
barred from any further recovery, as the son of 
decedent had the prior right to file suit pursu- 
ant to this section, and having that right, he 
had the further right to settle claim. Whitley v. 
Georgia Western & Watkins Motor Lines, Inc., 
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299 F. Supp. 1238, 1969 U.S. Dist. LEXIS 8614 
(H.D. Tenn. 1969). 


36. —Nonresidents. 

A nonresident widow whose husband was 
killed in this state may maintain action, al- 
though deceased husband was a nonresident. 
Chesapeake, O. & S. W. R. Co. v. Higgins, 85 
Tenn. 620, 4 S.W. 47, 1887 Tenn. LEXIS 3 
(1887). 


37. Settlement. 

A bona fide compromise and receipt of the 
fund and settlement by the widow, who dis- 
charges the wrongdoer from further liability, 
binds the next of kin. Holder v. Nashville, C. & 
St. L.R.R., 92 Tenn. 141, 20 S.W. 537, 1892 
Tenn. LEXIS 58, 36 Am. St. Rep. 77 (1892). 

In administrator’s suit, the wrongdoer’s prior 
settlement with decedent’s next of kin and sole 
distributee was a bar. Barksdale v. Mobile & 
O.R.R., 3 Tenn. Civ. App. (3 Higgins) 620 (1913). 

Widow, after waiving her right to administer, 
so that another qualified as administrator, nev- 
ertheless has the superior right to compromise 
and settle or to bring suit and she alone can 
attack for fraud a settlement obtained from her. 
Spitzer v. Knoxville Iron Co., 183 Tenn. 217, 
180 S.W. 163, 1915 Tenn. LEXIS 87 (1915). 

The right of widow to prosecute action ordi- 
narily authorizes her to make a bona fide settle- 
ment by way of compromise. Jackson v. Dobbs, 
154 Tenn. 602, 290 S.W. 402, 1926 Tenn. LEXIS 
158 (1926). 

Settlement made by widow of deceased em- 
ployee under the Workers’ Compensation Act, 
on behalf of herself and dependent children, 
bars a suit at law on account of the wrongful 
death of the deceased employee for all purposes 
and as to all beneficiaries. McCreary v. Nash- 
ville, C. & S. L. Ry., 161 Tenn. 691, 34 S.W.2d 
210, 1930 Tenn. LEXIS 56 (1931). 

A release executed by the sole beneficiary or 
the person having the exclusive right to the 
amount recovered bars an action by the per- 
sonal representative to recover for wrongful 
death. Davis v. Freels, 15 Tenn. App. 152, — 
S.W.2d —, 1932 Tenn. App. LEXIS 83 (Tenn. Ct. 
App. 1932). 

The attempted compromise settlement for 
the wrongful death of minor child by the admin- 
istrator of child’s estate was inoperative 
against the child’s legal father who resided 
outside the state, and the trial court properly 
permitted the father to intervene in the suit 
within 30 days from the entering of the consent 
decree and properly granted a new trial. Cum- 
mins v. Woody, 177 Tenn. 636, 152 S.W.2d 246, 
1940 Tenn. LEXIS 62 (1941). 

An action by a father and son to recover for 
the death of their wife and mother was not 
barred by a compromise settlement made by 
the administrator of the wife’s estate where it 
was shown that neither the father nor son 
received any part of the compromise settle- 


20-5-106 


ment. Louisville & N. R. Co. v. Cantrell, 25 
Tenn. App. 529, 160 S.W.2d 444, 1942 Tenn. 
App. LEXIS 19 (Tenn. Ct. App. 1942). 

Widow was empowered under this section to 
maintain suit on behalf of herself and minor 
child against third parties for tort causing 
workman’s death and could compromise such 
claims without suit and such compromise did 
not have to be postponed until final determina- 
tion of the employer’s liability under the Work- 
ers’ Compensation Law. Millican v. Home 
Stores, Inc., 197 Tenn. 93, 270 S.W.2d 372, 1954 
Tenn. LEXIS 458 (1954). 

An administratrix who sued for her hus- 
band’s death and consented to judgment under 
this section could not obtain a new trial since no 
mutual mistake or fraud was shown in the 
promptings of an insurer while she was still 
distressed and its obtaining of a nominal attor- 
ney for her. Lee v. Drabkin, 197 Tenn. 376, 273 
S.W.2d 473, 1954 Tenn. LEXIS 497 (1954). 

Former § 34-3-113 (repealed), relating to the 
compromise of claims involving infants or in- 
sane persons, is applicable to wrongful death 
suits; the personal representative, when suing 
on behalf of an infant, in a wrongful death 
action, has the same responsibility and duties 
as those conferred upon the parent, guardian or 
next friend of the infant. Busby v. Massey, 686 
S.W.2d 60, 1984 Tenn. LEXIS 906 (Tenn. 1984). 

An automobile insurer properly paid the lim- 
its of its liability under its policy's uninsured 
motorist coverage to the spouse of the insured 
who was killed in an automobile accident, with- 
out notifying any other potential beneficiary 
that settlement with the spouse had been ef- 
fected. Spicer v. Hilliard, 879 S.W.2d 858, 1994 
Tenn. App. LEXIS 89 (Tenn. Ct. App. 1994). 


38. —Accord and Satisfaction. 

Accord and satisfaction defense by railroad in 
suit by second administrator of deceased was 
sustained where second administrator failed to 
tender to railroad consideration of $150 paid 
first administrator in satisfaction of death 
claim, since tender by second administrator of 
consideration was a condition precedent to 
maintaining suit for wrongful death. Doten v. 
Southern R. Co., 32 F. Supp. 901, 1940 U.S. 
Dist. LEXIS 3233 (D. Tenn. 1940). 


39. Recovery. 

Sureties of administrator on his bond are 
liable for amount received by him as recovery. 
Patterson v. Tate, 141 Tenn. 607, 213 S.W. 981, 
1919 Tenn. LEXIS 14 (1919). 

Recovery in local court will pass according to 
the lex loci delictus. Hartman v. Duke, 160 
Tenn. 134, 22 S.W.2d 221, 1929 Tenn. LEXIS 83 
(1929). 

The recovery for the wrongful death of de- 
ceased should not be appropriated to the pay- 
ment of his debts as it is not an asset of his 
estate. Cunningham v. Hutcherson, 14 Tenn. 
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App. 173, — S.W.2d —, 1931 Tenn. App. LEXIS 
25 (Tenn. Ct. App. 1931). 

Where joint tort-feasors are responsible for a 
wrongful death, the sum received by adminis- 
trator from one under a covenant not to sue is 
not a satisfaction and does not reduce the 
amount recoverable against the other. Potts v. 
Leigh, 15 Tenn. App. 1, — S.W.2d —, 1931 
Tenn. App. LEXIS 115 (Tenn. Ct. App. 1931). 

The recovery is to be determined by a consid- 
eration of the life expectancy of the decedent, 
his age, condition of health, capacity for labor, 
and for earning money through skill in any art, 
trade, profession, occupation or business, and 
his personal habits as to sobriety and industry. 
Memphis S. R. Co. v. Cooper, 203 Tenn. 425, 313 
S.W.2d 444, 1958 Tenn. LEXIS 321 (1958). 

Proceeds of an action for wrongful death are 
personalty and the court will look to statutes on 
distribution of personalty as a guide. Dilworth 
v. Tisdale Transfer & Storage Co., 209 Tenn. 
449, 354 S.W.2d 261, 1962 Tenn. LEXIS 376 
(1962). 

Recovery for wrongful death when realized 
becomes personal property and follows the dis- 
tribution of such. Anderson v. Anderson, 211 
Tenn. 566, 366 S.W.2d 755, 1963 Tenn. LEXIS 
381 (1963). 

The administrator of a decedent’s estate is 
the real party in interest, as state statute 
authorizes him to prosecute an action for 
wrongful death in his own name and must be 
considered as such for determination of diver- 
sity of citizenship. Anderson v. Cecil, 407 F. 
Supp. 1354, 1975 U.S. Dist. LEXIS 14641 (E.D. 
Tenn. 1975). 


40. —Investment of Proceeds. 

Where a mother, receiving the proceeds of a 
claim invested same in land, takes title in her 
own name, which she afterwards mortgages to 
an innocent lender, the children may not assert 
rights therein. Smalling v. Kreech, 46 S.W. 
1019, 1897 Tenn. Ch. App. LEXIS 120 (1897). 


41. —Tax on Fund. 

The right of action under this section and the 
fund derived therefrom are not subject to the 
inheritance tax imposed by § 30-1601 (now 
§ 67-8-303). Commerce-Union Bank v. Mc- 
Cabe, 166 Tenn. 337, 61 S.W.2d 460, 1932 Tenn. 
LEXIS 1387 (1933). 


42. —Suit to Recover From Administrator. 

An action by an alleged widow as sole heir of 
a decedent, to recover funds in the hands of the 
administrator received by him as damages for 
decedent’s wrongful death, is subject to plea in 
abatement as premature, when brought within 
six months of the qualification of the adminis- 
trator, notwithstanding this section, declaring 
that such recovery shall be for the benefit of the 
statutory beneficiaries of the suit. Bradford v. 
Graves, 167 Tenn. 125, 67 S.W.2d 138, 1933 
Tenn. LEXIS 15 (1934). 
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43. Evidence. 

The action of the administrator in a wrongful 
death case was not in his own right, but in the 
right of his decedent, and he had as much right 
to be protected against the erroneous admis- 
sion of evidence as would the decedent if she 
had survived and brought the action herself. 
Winston v. Roe, 246 F. Supp. 246, 1965 U.S. 
Dist. LEXIS 7144 (E.D. Tenn. 1965). 

There was material evidence that the inju- 
ries the decedent suffered did not ultimately 
cause the decedent’s death, and thus the court 
affirmed the judgment for the nursing home on 
estate representatives’ wrongful death claim 
under T.C.A. 20-5-106. Rolen v. Wood Presbyte- 
rian Home, Inc., 174 S.W.3d 158, 2005 Tenn. 
App. LEXIS 278 (Tenn. Ct. App. 2005), appeal 
denied, — S.W.3d —, 2005 Tenn. LEXIS 974 
(Tenn. Oct. 24, 2005). 

Government was properly granted summary 
judgment in the plaintiff’s wrongful death ac- 
tion brought under Tennessee law, as autho- 
rized by the Federal Tort Claims Act, arising 
out of the shooting death of her husband be- 
cause an objectively reasonable officer armed 
with the agent’s knowledge and in the agent’s 
position would have had probable cause to 


| believe that the decedent, who was in an en- 


closed space holding a gun and refusing to 
submit to the officers’ show of force but, instead, 
began withdrawing the gun from its holster, 
posed the threat of serious physical harm to 
officers, and because the agent’s actions were 
reasonable, the agent was not negligent under 


_ Tennessee law. Evans v. United States, — F.3d 
—, 2018 FED App. 172N, 2018 U.S. App. LEXIS 


8376, 728 Fed. Appx. 554 (6th Cir. Apr. 3, 2018), 
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cert. denied, 203 L. Ed. 2d 276, 139 S. Ct. 1259, 
— U.S. —, 2019 U.S. LEXIS 1560 (U.S. Feb. 25, 
2019). 


44, Pleadings. 

Where plaintiff brought an action for wrong- 
ful death, but did not rely on the violation of 
any statute as the basis of her cause of action, it 
was not necessary to include an express refer- 
ence to the wrongful death statutes in her 
complaint. Adams v. Carter County Memorial 
Hospital, 548 S.W.2d 307, 1977 Tenn. LEXIS 
544 (Tenn. 1977). 


45. Substitution of Parties. 

When a trial court held that the decedent’s 
claims passed automatically on the decedent’s 
death from unrelated causes after the com- 
mencement of a medical malpractice action to 
the surviving spouse without need to substitute 
parties, remand was necessary because the 
court erroneously ruled—as the co-executors of 
the estate were the appropriate parties to re- 
vive the action—and was to determine whether 
the response to the health care providers’ mo- 
tion to dismiss was to be construed as a motion 
for enlargement of time to substitute parties. 
Joshlin v. Halford, — S.W.3d —, 2019 Tenn. 
App. LEXIS 5387 (Tenn. Ct. App. Nov. 6, 2019). 

Mother clearly had authority, as her son’s 
next of kin, to bring the action pursuant to the 
statutes, which plainly allows the tort survival 
action to pass to the surviving spouse or next of 
kin and for that person to commence and con- 
trol the action. Jones v. Martin, — S.W.3d —, 
2020 Tenn. App. LEXIS 525 (Tenn. Ct. App. 
Nov. 20, 2020). 


20-5-107. Prosecution of action by representative or surviving spouse 
or next of kin. 


(a) The action may be instituted by the personal representative of the 
deceased or by the surviving spouse in the surviving spouse’s own name, or, if 
there is no surviving spouse, by the children of the deceased or by the next of 
_ kin; also, without the consent of the personal representative, either may use 
_ the personal representative’s name in bringing and prosecuting the suit, on 
_ giving bond and security for costs, or in the form prescribed for paupers. The 
personal representative shall not, in such case, be responsible for costs, unless 
the personal representative signs the prosecution bond in an individual 
capacity. 

(b) In no event shall a parent be permitted to recover through an action 
commenced pursuant to subsection (a) until all child support arrearages, 
together with interest on the child support arrearages, at the legal rate of 
interest computed from the date each payment was due, have been paid in full 
to the parent ordered to receive the support or to the parent’s estate if 
- deceased. 

(c) Notwithstanding any law to the contrary, a parent who has intentionally 
' refused or neglected to pay any support for a child for a two-year period, or for 
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the life of the child, whichever is less, when subject to a court order requiring 
the payment of child support and who has intentionally refused or neglected to 
contact the child or exercise visitation during such period, shall not be 
permitted to recover through an action commenced pursuant to subsection (a) 
and § 20-5-106. 
(d) Nothing in this section shall be construed to prevent the institution of an 
action by a child with respect to the death of a parent. 
(e)(1) Notwithstanding any other law to the contrary, the right to institute 
and the right to collect any proceeds from a wrongful death action granted by 
this section to a surviving spouse shall be waived, if the children or next of 
kin establish the surviving spouse has abandoned the deceased spouse as 
described in § 36-4-101(a)(13) or otherwise willfully withdrawn for a period 
of two (2) years. 

(2) Ifthe period of two (2) years has passed since the time of abandonment 
or willful withdrawal then there is created a rebuttable presumption that 
the surviving spouse abandoned the deceased spouse for purposes of this 
section. 

(3) In an action under this section, the child or next of kin shall serve the 
surviving spouse with process as provided in the Tennessee Rules of Civil 
Procedure or by constructive service as may otherwise be provided by law. 

(4) In no event shall any action for wrongful death abate, or the statute of 
limitations bar, an action solely as a result of a finding the surviving spouse’s 
rights are waived. Instead the court shall substitute the proper party. 


History. 

Code 1858, § 2292 (deriv. Acts 1849-1850, ch. 
58, §§ 1, 2; 1851-1852, ch. 17); Acts 1871, ch. 
78, § 2; Shan., § 4026; mod. Code 1932, 
§ 8237; Acts 1975, ch. 284, § 2; T.C.A. (orig. 
ed.), § 20-608; Acts 1994, ch. 939, § 1; 2008, ch. 
25,8 12: 20T1"ch: 866,52: 


Cross-References. 
Substitution of parties, Tenn. R. Civ. P. Rule 
PAge 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 637. 


Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 
peal and Error, § 50; 25 Tenn. Juris., Wit- 
nesses, § 10. 


Law Reviews. 

Professional Responsibility — Kline v. Ey- 
rich: Use of the Common Fund Doctrine in 
Wrongful Death Actions in Tennessee: Prevent- 
ing Unjust Enrichment or Simply Unjust?, 34 
U. Mem. L. Rev. 233 (2008). 

Torts — Hataway v. McKinley: Moving From 
Spacial Relationships to Significant Relation- 
ships, 23 Mem. St. U.L. Rev. 257 (1992). 
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—Widow as Trustee. 

—Waiver by Widow. 
Administrator’s Right of Action. 
—Administrator as Trustee. 
—Settlement by Prior Administrator. 
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10. —Allegation of Beneficiaries. 
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13. —Proof. 

14, — —Dependency. 

15. Settlement. 

16. Parties. 

17. Priority in Prosecutions. 
18. Pain and Suffering. 

19. Damages. 

20. Evidence. 


1. Construction. 

All of the wrongful death statutes must be 
construed with reference to one another. Foster 
v. Jeffers, 813 S.W.2d 449, 1991 Tenn. App. 
LEXIS 8 (Tenn. Ct. App. 1991), appeal denied, 


‘ 


| 
| 
| 
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1991 Tenn. LEXIS 113 (Tenn. Mar. 18, 1991), 
appeal denied, 1991 Tenn. LEXIS 183 (Tenn. 
May 6, 1991). 


| 2. Widow’s Right of Action. 


The widow’s right of action is superior to that 


_ of the administrator, and he cannot sue until 
_ the widow waives her right of action. Koontz v. 
- Fleming, 17 Tenn. App. 1, 65 S.W.2d 821, 1933 


' Tenn. App. LEXIS 44 (Tenn. Ct. App. 1933). 


Despite surviving spouse’s priority to assert 
a wrongful death action, the surviving spouse 
and the decedent’s children stand on equal 
footing with respect to each other; therefore, 
the common fund doctrine is applicable and 
entitles a trial court to award the surviving 
spouse’s attorney, but not the children’s attor- 
ney, contingency fees from the settlement pro- 
ceeds. Kline ex rel. Kline v. Eyrich, 69 S.W.3d 
197, 2002 Tenn. LEXIS 87 (Tenn. 2002). 

While the statute allows the surviving spouse 
or next of kin to “institute” the wrongful death 
action on behalf of the decedent, the statute 
does not authorize the individual to practice 
law while doing so. Beard v. Branson, — S.W.3d 
—, 2016 Tenn. App. LEXIS 233 (Tenn. Ct. App. 


' Mar. 31, 2016), rehearing denied, — S.W.3d —, 
_ 2016 Tenn. App. LEXIS 287 (Tenn. Ct. App. Apr. 


26, 2016), rev'd, 528 S.W.3d 487, 2017 Tenn. 


_ LEXIS 540 (Tenn. Aug. 30, 2017). 


Because a surviving spouse’s pro se wrongful 


_ death complaint asserted claims on behalf of 
_ another individual and was not signed by a 
licensed attorney, the filing of that complaint 
' was a nullity; the surviving spouse was not a 
_ licensed attorney and could not file a valid 


complaint that asserted claims on behalf of 
another individual without it being signed by a 
licensed attorney, and since the complaint was 
a nullity and had no legal effect, it did not 


_ operate to toll the statute of limitations. Beard 


v. Branson, — S.W.3d —, 2016 Tenn. App. 
LEXIS 233 (Tenn. Ct. App. Mar. 31, 2016), 
rehearing denied, — S.W.3d —, 2016 Tenn. 
App. LEXIS 287 (Tenn. Ct. App. Apr. 26, 2016), 
rev d, 528 S.W.3d 487, 2017 Tenn. LEXIS 540 
(Tenn. Aug. 30, 2017). 


38. —Widow as Trustee. 


The widow is not entitled to the whole fund 
received by her as administratrix, but it goes to 
her and the children in equal parts. Throgmor- 
ton v. Oliver, 144 Tenn. 282, 230 S.W. 967, 1921 


Tenn. LEXIS 37 (1921). 


Widow, recovering, is a trustee, and the trust 
is enforceable in action at law upon implied 
contract, which action is subject to the statute 
of limitations. Powell v. Blake, 161 Tenn. 516, 
33 §.W.2d 78, 1930 Tenn. LEXIS 37 (1930). 


4. —Waiver by Widow. 
Failure to bring suit until seven months after 


_ the decedent’s death when § 28-3-104 allowed 
_ 12 months was not such delay as to constitute a 


| 


waiver of her right of action by the widow. 
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Koontz v. Fleming, 17 Tenn. App. 1, 65 S.W.2d 
821, 1933 Tenn. App. LEXIS 44 (Tenn. Ct. App. 
1933). 

The alleged tort-feasor in a wrongful death 
action by the administrator is competent to 
raise the question of the widow’s superior right 
of action. Koontz v. Fleming, 17 Tenn. App. 1, 65 
S.W.2d 821, 1933 Tenn. App. LEXIS 44 (Tenn. 
Ct. App. 1933). 

The widow may waive her right of action by 
allowing the administrator’s suit to stand with- 
out objection. Koontz v. Fleming, 17 Tenn. App. 
1, 65 S.W.2d 821, 1933 Tenn. App. LEXIS 44 
(Tenn. Ct. App. 1933). 


5. Administrator’s Right of Action. 

Fact that administratrix was not widow of 
decedent as alleged was immaterial since re- 
covery is held for real beneficiaries. Memphis S. 
R. Co. v. Cooper, 203 Tenn. 425, 313 S.W.2d 444, 
1958 Tenn. LEXIS 321 (1958). 

Administrator’s motion to intervene pursu- 
ant to Fed. R. Civ. P. 24(a) was denied because, 
under T.C.A. § 20-5-106(a) and T.C.A. § 20-5- 
107(a), the administrator had no interest in the 
action because he had no interest in the recov- 
ery; the administrator was only a medium for 
enforcement of the rights of the beneficiaries of 
the deceased son, who had already initiated the 
wrongful death action. Martin v. Corr. Corp. of 
Am., 231 F.R.D. 532, 2005 U.S. Dist. LEXIS 
29566 (W.D. Tenn. 2005). 


6. —Administrator as Trustee. 

The father of a decedent leaving no widow or 
children, as administrator of his estate, is en- 
titled to recover the damages for the wrongful 
death of his intestate, caused by the defen- 
dant’s negligence, although there may be ben- 
eficiaries other than the father, for the admin- 
istrator recovers as trustee for the real 
beneficiaries under the statute, and must ac- 
count to them, whoever they may be, for the 
proceeds of the judgment. Tennessee C. R. Co. v. 
Brown, 125 Tenn. 351, 143 S.W. 1129, 1911 
Tenn. LEXIS 32 (1911). 

The mother and sister of a 18 year old dece- 
dent are the beneficiaries of a judgment recov- 
ered, by his administrator, for his death. An- 
derson v. Memphis S. R. Co., 143 Tenn. 216, 227 
S.W. 39, 1920 Tenn. LEXIS 9 (1920). 

An administrator, recovering for wrongful 
death, is not the express trustee for a child. 
Jackson v. Dobbs, 154 Tenn. 602, 290 S.W. 402, 
1926 Tenn. LEXIS 158 (1926). 

The attempted compromise settlement for 
the wrongful death of minor child by the admin- 
istrator of child’s estate was inoperative 
against the child’s legal father who resided 
outside the state, and the trial court properly 
permitted the father to intervene in the suit 
within 30 days from the entering of the consent 
decree and properly granted a new trial. Cum- 
mins v. Woody, 177 Tenn. 636, 152 S.W.2d 246, 
1940 Tenn. LEXIS 62 (1941). 
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The one who sues as administrator and re- 
covers damages for the wrongful death of the 
decedent holds the recovery as trustee for the 
real beneficiaries under the statute and must 
account to them, whoever they may be, for the 
proceeds of the judgment. Memphis S. R. Co. v. 
Cooper, 203 Tenn. 425, 3138 S.W.2d 444, 1958 
Tenn. LEXIS 321 (1958). 


7. —Settlement by Prior Administrator. 

Accord and satisfaction defense by railroad in 
suit by second administrator of deceased was 
sustained where second administrator failed to 
tender to railroad consideration of $150 paid 
first administrator in satisfaction of death 
claim, since tender by second administrator of 
consideration was a condition precedent to 
maintaining suit for wrongful death. Doten v. 
Southern R. Co., 32 F. Supp. 901, 1940 U.S. 
Dist. LEXIS 3233 (D. Tenn. 1940). 


8. —Liability for Proceeds. 

The sureties on the administration bond are 
liable to the extent of the penalty of the bond for 
the money collected by the personal represen- 
tative as damages resulting from the death of 
the decedent, although the administrator was 
permitted by the next of kin to retain the 
money until certain debts of the intestate, for 
which the fund was not legally liable, were paid 
out of it; but a credit will be allowed for the 
debts thus paid. Glass v. Howell, 70 Tenn. 50, 
1878 Tenn. LEXIS 187 (1878); Patterson v. 
Tate, 141 Tenn. 607, 213 S.W. 981, 1919 Tenn. 
LEXIS 14 (1919). 


9. Beneficiaries. 

Before there can be a recovery, there must be 
a legal beneficiary, and the suit must be 
brought for his or her benefit. Western & A. R. 
Co. v. Hughes, 8 F.2d 835, 1925 U.S. App. 
LEXIS 3378 (6th Cir. Tenn. 1925). 

The right of recovery is dependent upon the 
existence of beneficiaries designated by the 
statute. Hartman v. Duke, 160 Tenn. 134, 22 
S.W.2d 221, 1929 Tenn. LEXIS 83 (1929). 


10. —Allegation of Beneficiaries. 

The declaration must aver that the deceased 
left a husband, widow, children, or next of kin 
to take the benefit of the recovery, otherwise it 
states no cause of action, and is fatally defec- 
tive. Louisville & N.R.R. v. Pitt, 91 Tenn. 86, 18 
S.W. 118 (1892); Louisville & N. R. Co. v. Beam, 
94 Tenn. 388, 29 S.W. 370, 1894 Tenn. LEXIS 
53 (1894); Atlanta, K. & N. R. Co. v. Hooper, 92 
F. 820, 1899 U.S. App. LEXIS 2193 (6th Cir. 
Tenn. 1899); Sanders v. Louisville & N. R. Co., 
111 F. 708, 1901 U.S. App. LEXIS 4421 (6th Cir. 
Tenn. 1901); Love v. Southern R. Co., 108 Tenn. 
104, 65 S.W. 475, 1901 Tenn. LEXIS 138, 55 
L.R.A. 471 (1901); Southern R.R. v. Maxwell, 
113 Tenn. 464, 82 S.W. 1137, 1904 Tenn. LEXIS 
37 (1904); Tennessee C. R. Co. v. Brown, 125 
Tenn. 351, 143 S.W. 1129, 1911 Tenn. LEXIS 32 
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(1911); Hale v. Johnston, 140 Tenn. 182, 203 
S.W. 949, 1918 Tenn. LEXIS 33 (1918), over- 
ruled in part, Bowers v. Chattanooga, 1991 
Tenn. LEXIS 485 (1991), overruled, Bowers v. 
City of Chattanooga, 826 S.W.2d 427, 1992 
Tenn. LEXIS 131 (1992), questioned, Harris y. 
Williamson County, 835 S.W.2d 588, 1992 Tenn. 
App. LEXIS 46 (1992). 

The declaration must aver the existence of a 
beneficiary or beneficiaries of one of the classes 
for whose use the action is preserved, and must 
state their names, and that the action is 
brought for their use. In the absence of such 
averments, a demurrer to the declaration, or a 
motion in arrest of judgment, will be sustained, 
unless the omission be cured by proper and 
reasonable amendment. Atlanta, K. & N. R. Co. 
v. Hooper, 92 F. 820, 1899 U.S. App. LEXIS 
2193 (6th Cir. Tenn. 1899); Tennessee C. R. Co. 
v. Brown, 125 Tenn. 351, 143 S.W. 1129, 1911 
Tenn. LEXIS 32 (1911). 


11. —Allegation as to Pecuniary Loss. 

There should be averment of the pecuniary 
losses which plaintiff expects to prove. Nash- 
ville, C. & S. L. R. Co. v. Anderson, 134 Tenn. 
666, 185 S.W. 677, 1915 Tenn. LEXIS 187, 
L.R.A. (n.s.) 1918C1115 (1916). 


12. —Amendments. 

The declaration may be amended as to the 
beneficiaries after motion in arrest of judg- 
ment, or after the entry of judgment, where the 
ends of justice require it, as where the defect is 
supplied by the proof; and to prevent a failure 
of justice, the amendment may be allowed in 
the Supreme Court. If the matter of the amend- 
ment is controverted in a proper manner, a new 
trial may be granted. Tennessee C. R. Co. v. 
Brown, 125 Tenn. 351, 143 S.W. 1129, 1911 
Tenn. LEXIS 32 (1911). 

In an action by the administrator the court 
could after verdict allow amendment of the 
complaint to show that the action was for the 
use and benefit of the surviving spouse and 
children of the decedent. Kingsport Utilities, 
Inc. v. Mort, 2 Tenn. App. 270, — S.W. —, 1925 
Tenn. App. LEXIS 105 (Tenn. Ct. App. 1925). 

In action by father as next of kin for wrongful 
death of minor son father could amend com- 
plaint so as to include mother of deceased as 
party plaintiff and amendment would relate 
back to time of filing original action, since cause 
of action would not be changed by adding party 
plaintiff; and this was so even though suit by 
mother would have been barred by statute of 
limitations. Mosier v. Lucas, 30 Tenn. App. 498, 
207 S.W.2d 1021, 1947 Tenn. App. LEXIS 107 
(Tenn. Ct. App. 1947). 


13. —Proof. 

It is necessary to prove the existence of a 
widow, children, or other next of kin of the 
deceased, not for the purpose of increasing the 
damages, but only to show the existence of the 
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beneficiaries provided for in the statute. Collins 
y. East T., V. & G. R. Co., 56 Tenn. 841, 1872 
Tenn. LEXIS 212 (1872); Railway Co. v. Lilly, 90 
Tenn. 563, 18 S.W. 248, 1891 Tenn. LEXIS 43 
(1891); Louisville & N.R.R. v. Pitt, 91 Tenn. 86, 
18 S.W. 118 (1892); Illinois Cent. R.R. v. Davis, 
104 Tenn. 442, 58 S.W. 296, 1900 Tenn. LEXIS 
15 (1900); Freeman v. Illinois Cent. R.R., 107 
Tenn. 340, 64 S.W. 1, 1901 Tenn. LEXIS 82 
(1901); Love v. Southern R. Co., 108 Tenn. 104, 
65 S.W. 475, 1901 Tenn. LEXIS 13, 55 L.R.A. 
471 (1901); Davidson Benedict Co. v. Severson, 
109 Tenn. 572, 72 S.W. 967, 1902 Tenn. LEXIS 
95 (1903), overruled, Jordan v. Baptist Three 
Rivers Hosp., 984 S.W.2d 5938, 1999 Tenn. 
LEXIS 43 (Tenn. 1999); Hale v. Johnston, 140 
Tenn. 182, 203 S.W. 949, 1918 Tenn. LEXIS 33 
(1918), overruled in part, Bowers v. Chatta- 
nooga, 1991 Tenn. LEXIS 485 (1991), over- 
ruled, Bowers v. City of Chattanooga, 826 
S.W.2d 427, 1992 Tenn. LEXIS 131 (1992), 
questioned, Harris v. Williamson County, 835 
S.W.2d 588, 1992 Tenn. App. LEXIS 46 (1992). 

The existence of a child or children may be 
proved where the declaration avers the exis- 
tence of a widow only. Collins v. East T., V. & G. 
R. Co., 56 Tenn. 841, 1872 Tenn. LEXIS 212 
(1872). 

In a widow’s action for the wrongful killing of 
her husband, evidence of the number, ages, and 
sex of the children of the deceased is admis- 
sible, though the declaration is silent as to the 
children. Spiro v. Felton, 73 F. 91, 1896 U.S. 
App. LEXIS 2615 (C.C.D. Tenn. 1896), rev’d, 78 
F. 576, 1897 U.S. App. LEXIS 1697 (6th Cir. 
Tenn. 1897); Illinois Cent. R.R. v. Davis, 104 
Tenn. 442, 58 S.W. 296, 1900 Tenn. LEXIS 15 
(1900). 

Where the declaration averred that there 
was no widow, no children, and no father, but 
that the mother, or brother, and a sister sur- 
vived, there is no error in admitting evidence of 
the existence of the brother and sister. Free- 
man v. Illinois Cent. R.R., 107 Tenn. 340, 64 
S.W. 1, 1901 Tenn. LEXIS 82 (1901). 


14, — —Dependency. 

There need be no testimony introduced for 
the purpose of showing that the widow, chil- 
dren, or next of kin were dependent for support 
or pecuniary aid upon the deceased in his 
lifetime. It is sufficient to prove the status of 
widow, child, or next of kin of the deceased as 
such. Davidson Benedict Co. v. Severson, 109 
Tenn. 572, 72 S.W. 967, 1902 Tenn. LEXIS 95 
(1903), overruled, Jordan v. Baptist Three Riv- 
ers Hosp., 984 S.W.2d 593, 1999 Tenn. LEXIS 
43 (Tenn. 1999); Louisville & N. R. Co. v. 
Summers, 125 F. 719, 1903 U.S. App. LEXIS 
4210 (6th Cir. Tenn. 1903), cert. denied, 192 
U.S. 607, 24S. Ct. 851, 48 L. Ed. 585, 1904 U.S. 
LEXIS 1001 (1904); Knoxville Ry. & Light Co. v. 
Davis, 3 Tenn. Civ. App. (38 Higgins) 522 (1912). 


15. Settlement. 
Former § 34-3-113, relating to the compro- 
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mise of claims involving infants or insane per- 
sons, was applicable to wrongful death suits; 
the personal representative, when suing on 
behalf of an infant in a wrongful death action, 
has the same responsibility and duties as those 
conferred upon the parent, guardian or next 
friend of the infant. Busby v. Massey, 686 
S.W.2d 60, 1984 Tenn. LEXIS 906 (Tenn. 1984). 


16. Parties. 

Children are not necessary parties. Collins v. 
East T., V. & G. R. Co., 56 Tenn. 841, 1872 Tenn. 
LEXIS 212 (1872). 

In an action by a father for the death of his 
child, the divorced mother of the child was a 
necessary party plaintiff where the divorce de- 
cree contained no award of custody. Jamison v. 
Memphis Transit Management Co., 381 F.2d 
670, 1967 U.S. App. LEXIS 5416 (6th Cir. Tenn. 
1967). 

Surviving children possess jointly any right- 
of-action for wrongful death of father and all 
are indispensable parties to such action. Wil- 
liams v. Baxter, 536 F. Supp. 138, 1981 U.S. Dist. 
LEXIS 17409 (E.D. Tenn. 1981). 

Court erred in dismissing a medical malprac- 
tice action where the original lawsuit was “com- 
menced” for purposes of the savings statute, 
T.C.A. § 28-1-105, because, although it was 
filed outside the one-year statute of limitations 
in T.C.A. §§ 28-3-104 and 29-26-116, it was 
filed within one year of the order of voluntary 
non-suit, and it was filed in the name of the 
proper party plaintiff under T.C.A. § 20-5-107. 
Howell v. Claiborne & Hughes Health Ctr., — 
S.W.3d —, 2010 Tenn. App. LEXIS 400 (Tenn. 
Ct. App. June 24, 2010), overruled in part, 
Myers v. AMISUB (SFH), Inc., 382 S.W.3d 300, 
2012 Tenn. LEXIS 735 (Tenn. Oct. 4, 2012). 

Surviving spouse never had an individual 
claim to assert because the wrongful death 
claims he asserted against a hospital were 
brought in a representative capacity on behalf 
of the decedent; the decedent’s children did not 
have a separate claim but one indivisible cause 
of action existed, the cause of action the dece- 
dent would have had against the wrongdoer, 
and thus, the decedent’s survivors were only 
permitted to assert the cause of action in a 
representative capacity on the decedent’s be- 
half. Beard v. Branson, — S.W.3d —, 2016 
Tenn. App. LEXIS 233 (Tenn. Ct. App. Mar. 31, 
2016), rehearing denied, — S.W.3d —, 2016 
Tenn. App. LEXIS 287 (Tenn. Ct. App. Apr. 26, 
2016), rev'd, 528 S.W.3d 487, 2017 Tenn. LEXIS 
540 (Tenn. Aug. 30, 2017). 

Trial court erred in dismissing a daughter’s 
wrongful death action against a decedent’s hus- 
band on the ground that the husband, as the 
surviving spouse, was granted priority to pros- 
ecute the action because the husband’s conduct 
was alleged to have caused the decedent’s 
death, making him a potential wrongdoer; the 
husband had an inherent conflict, but his com- 
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plaint did not name himself as a defendant nor 
include the allegation that he was a wrongdoer. 
Nelson v. Myres, — S.W.3d —, 2017 Tenn. App. 
LEXIS 29 (Tenn. Ct. App. Jan. 18, 2017), rev'd, 
545 S.W.3d 428, 2018 Tenn. LEXIS 134 (Tenn. 
Mar. 5, 2018). 


17. Priority in Prosecutions. 

An adult beneficiary has priority over an 
administrator in prosecuting his or her own 
suit. Busby v. Massey, 686 S.W.2d 60, 1984 
Tenn. LEXIS 906 (Tenn. 1984). 

Absent a showing of bad faith, fraud, or other 
good cause, a suit commenced in good faith by 
the personal representative need not be subor- 
dinated to that of a guardian or next friend. 
Busby v. Massey, 686 S.W.2d 60, 1984 Tenn. 
LEXIS 906 (Tenn. 1984). 

A court-appointed general guardian or next 
friend may sue for minors as provided in Tenn. 
R. Civ. P. 17.03, since a minor cannot maintain 
a suit in his own name; however, a general 
guardian or next friend does not have priority 
over an administrator in the prosecution of 
wrongful death actions on behalf of persons 
under disability. The minor is the real plaintiff, 
not the fiduciary in whose name he sues. Busby 
v. Massey, 686 S.W.2d 60, 1984 Tenn. LEXIS 
906 (Tenn. 1984). 


18. Pain and Suffering. 

Cause of action against a physician for pain 
and suffering from his negligence does not 
survive in favor of the patient’s widow or chil- 
dren, where such negligence did not result in 
the death of the one claimed to have been 
injured, and where there was no suit brought 
during his life therefor. Stewart v. Crook Sana- 
torium, 17 Tenn. App. 589, 69 S.W.2d 259, 1933 
Tenn. App. LEXIS 93 (Tenn. Ct. App. 1933). 
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19. Damages. 

When determining the amount of damages 
based upon life expectancy and earning capac- 
ity there should be a deduction of the deceased’s 
probable living expenses had the deceased 
lived. Wallace v. Couch, 642 $.W.2d 141, 1982 
Tenn. LEXIS 363 (Tenn. 1982). 

Recovery is based upon the pecuniary value 
of the life of the deceased to be determined upon 
a consideration of the deceased’s expectancy of 
life, age, condition of health and strength, ca- 
pacity for labor and for earning money through 
skill in any art, trade, profession, and occupa- 
tion or business. Thrailkill v. Patterson, 879 
S.W.2d 836, 1994 Tenn. LEXIS 196 (Tenn. 
1994). 


20. Evidence. 

In suit filed by widow in name of administra- 
tor, who refused to sue, against defendant for 
killing of deceased the widow was competent to 
testify concerning killing which she saw but in 
which she had no part though at the time she 
was married to deceased, as reason for public 
policy did not exist under facts of the case. Hale 
v. Kearly, 67 Tenn. 49, 1874 Tenn. LEXIS 326 
(1874). 

The moral worth of the nominal plaintiff and 
ultimate beneficiary is totally unrelated to a 
wrongful death action as it is the right of action 
which the deceased would have had, had he 
survived. Tutor v. Bingham, 545 S.W.2d 944, 
1976 Tenn. App. LEXIS 262 (Tenn. Ct. App. 
1976). 

The credibility of the nominal plaintiff, who 
was not a witness to the action and did not 
testify about it, was not an issue in the wrong- 
ful death action. Tutor v. Bingham, 545 S.W.2d — 
944, 1976 Tenn. App. LEXIS 262 (Tenn. Ct. 
App. 1976). 


20-5-108. Continuation of decedent’s action. 


(a) If the deceased had commenced an action before the deceased’s death, it 
shall proceed without necessity of revivor. 
(b) The damages shall go to the surviving spouse and next of kin free from 


the claims of creditors. 


History. 

Code 1858, § 2293; Shan., § 4028; mod. Code 
1932, §. 8238; Acts.1975, ch. 284,.§ 3; T.C.A. 
(orig. ed.), § 20-609. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
§§ 151, 638. 


Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 
peal and Error, § 31. 


Law Reviews. 

Some Order Out of Chaos in Wrongful Death 
Law (T. A. Smedley), 37 Vand. L. Rev. 273 
(1984). 
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NOTES TO DECISIONS 


Analysis 


. Construction. 

. Applicability. 

Continuation of Suit Without Revivor. 
—Death From Injury. 

Revivor of Suit. 

—By Whom Filed. 

. Suit Filed After Death. 

. Settlement by Injured Person. 
. Assignment by Injured Person. 
10. Abatement of Suit. 

11. Dismissal of Suit. 

12. Judgment. 

13. Recovery. 

14. —Distribution. 

15. — —Widow’s Share. 


WCONIBMAAWNHE 


1. Construction. 

All of the wrongful death statutes must be 
construed with reference to one another. Foster 
y. Jeffers, 8138 S.W.2d 449, 1991 Tenn. App. 
LEXIS 8 (Tenn. Ct. App. 1991), appeal denied, 
1991 Tenn. LEXIS 1138 (Tenn. Mar. 18, 1991), 
appeal denied, 1991 Tenn. LEXIS 183 (Tenn. 
May 6, 1991). 


2. Applicability. 

In a declaratory judgment case in which a 
jury found that the deceased did not die of her 
injuries, T.C.A. §§ 20-5-108 and 20-5-111 did 
not apply. Moreover, § 20-5-111 should be read 
in conjunction with T.C.A. § 20-5-112 and the 
purpose of the two statutes, read together, is to 
provide that causes of action vested or suits 
instituted to recover for wrongful death are not 
abated by the death of a beneficiary as enumer- 
ated in T.C.A. § 20-5-106, i.e., the widow and 
next of kin. Timmins v. Lindsey, 310 S.W.3d 
834, 2009 Tenn. App. LEXIS 731 (Tenn. Ct. 
App. Oct. 28, 2009), appeal denied, — S.W.3d 
—, 2010 Tenn. LEXIS 238 (Tenn. Mar. 15, 
2010). 


3. Continuation of Suit Without Revivor. 

An action for personal injuries commenced by 
the injured party does not abate by his death 
resulting from such injuries, but may be pros- 
ecuted to final judgment, in his name, without 
revivor, for the use of the widow and children or 
next of kin. Chambers v. Porter, 45 Tenn. 278, 
1868 Tenn. LEXIS 9 (1868); Fowlkes v. Nash- 
ville & D. R. Co., 56 Tenn. 829, 1872 Tenn. 
LEXIS 211 (1872); Webb v. East Tenn., V. & 
G.R.R., 88 Tenn. 119, 12 S.W. 428, 1889 Tenn. 
LEXIS 36 (1889); Daniel v. East Tennessee Coal 
Co., 105 Tenn. 470, 58 S.W. 859, 1900 Tenn. 
LEXIS 94 (1900); Stuber v. Louisville & N. R. 
Co., 113 Tenn. 305, 87 S.W. 411, 1904 Tenn. 
LEXIS 28 (1904). 


4. —Death From Injury. 
Where injured person’s suit proceeds without 
revivor after death, to justify a recovery, it must 


be shown that plaintiff died of the injury for 
which his suit was brought, and that he left a 
widow or next of kin. Daniel v. East Tennessee 
Coal Co., 105 Tenn. 470, 58 S.W. 859, 1900 
Tenn. LEXIS 94 (1900); Davidson Benedict Co. 
v. Severson, 109 Tenn. 572, 72 S.W. 967, 1902 
Tenn. LEXIS 95 (1903), overruled, Jordan v. 
Baptist Three Rivers Hosp., 984 S.W.2d 593, 
1999 Tenn. LEXIS 43 (Tenn. 1999); Memphis 
St. Ry. v. Prince, 2 Tenn. Civ. App. (2 Higgins) 
688 (1912). 


5. Revivor of Suit. 

Where the plaintiff dies from cause other 
than the injury sued for, and without widow or 
next of kin, the action cannot be prosecuted 
without revivor, and it seems that such action 
may be revived in the name of the personal 
representative, and prosecuted for the benefit 
of the plaintiffs estate, after his death. Daniel 
v. East Tennessee Coal Co., 105 Tenn. 470, 58 
S.W. 859, 1900 Tenn. LEXIS 94 (1900); McDon- 
ald v. Nashville, 114 Tenn. 540, 86 S.W. 317, 
1904 Tenn. LEXIS 109 (1904); Memphis St. Ry. 
v. Prince, 2 Tenn. Civ. App. (2 Higgins) 688 
(1912). 

Revivor of deceased plaintiffs suit is not 
authorized where either of the elements of 
death from wrongful act or existence of desig- 
nated beneficiary are wanting. Stewart v. Crook 
Sanatorium, 17 Tenn. App. 589, 69 S.W.2d 259, 
1933 Tenn. App. LEXIS 93 (Tenn. Ct. App. 
1933). 


6. —By Whom Filed. 

The suit for personal injuries cannot be re- 
vived in the name of the heirs at law or next of 
kin of the deceased plaintiff, unless it is shown 
that no one will administer on the estate of the 
deceased. McDonald v. Nashville, 114 Tenn. 
540, 86 S.W. 317, 1904 Tenn. LEXIS 109 (1904). 

Where the injured party brought suit for 
personal injuries, and thereafter died from 
other supervening causes, the suit may be 
revived by the personal representative, during 
the trial and after a motion to dismiss the suit. 
Memphis St. Ry. v. Prince, 2 Tenn. Civ. App. (2 
Higgins) 688 (1912). 

An action for malpractice does not abate 
upon the plaintiffs death resulting from a 
cause other than such malpractice of the defen- 
dant; and the action may be revived in the 
name of the plaintiffs personal representative, 
but not in the name of his widow or next of kin. 
Burnett v. Layman, 130 Tenn. 423, 171 S.W. 76, 
1914 Tenn. LEXIS 41 (1914); Burnett v. Lay- 
man, 133 Tenn. 323, 181 S.W. 157, 1915 Tenn. 
LEXIS 95 (1915). 


7. Suit Filed After Death. 

Where no suit was brought in decedent’s 
lifetime, an action to recover damages for the 
use of the widow and minor children of dece- 
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dent must be predicated upon the injuries sus- 
tained, which caused the death, and cannot be 
based upon physical pain and suffering of dece- 
dent caused by a trip to a hospital for the 
insane, in an ambulance, on being refused 
treatment at defendant’s hospital. Stewart v. 
Crook Sanatorium, 17 Tenn. App. 589, 69 
S.W.2d 259, 1933 Tenn. App. LEXIS 93 (Tenn. 
Ct. App. 1933). 

If deceased received injuries at the hands of a 
wrongdoer, but which injuries did not produce 
death, and for which suit was not brought while 
living, the action could not survive in favor of 
the personal representative or of the widow and 
minor children. Stewart v. Crook Sanatorium, 
17 Tenn. App. 589, 69 S.W.2d 259, 1933 Tenn. 
App. LEXIS 93 (Tenn. Ct. App. 1933). 


8. Settlement by Injured Person. 

Where the injured person in his lifetime 
compromised and settled his right of action, 
nothing will, upon his death, pass to his per- 
sonal representative or beneficiaries under the 
statute, though his death results from such 
injuries. Trafford v. Adams Express Co., 76 
Tenn. 96, 1881 Tenn. LEXIS 14 (1881); Brown v. 
Chattanooga E. R. Co., 101 Tenn. 252, 47 S.W. 
415, 1898 Tenn. LEXIS 58, 70 Am. St. Rep. 666 
(1898). 


9. Assignment by Injured Person. 

Where the injured person in his lifetime 
assigned the expected recovery for his personal 
injuries, the recovery obtained will inure to the 
benefit of the assignee, and nothing will pass 
upon his death to his personal representative 
or the beneficiaries under the statute. Trafford 
v. Adams Express Co., 76 Tenn. 96, 1881 Tenn. 
LEXIS 14 (1881) (dictum). 


10. Abatement of Suit. 

From a judgment abating an action for per- 
sonal injuries on account of the plaintiffs 
death, and appeal or writ of error will lie, 
without revivor, in the name of the deceased 
plaintiff, upon a bond bearing his name, ex- 
ecuted after his death. Daniel v. East Tennessee 
Coal Co., 105 Tenn. 470, 58 S.W. 859, 1900 
Tenn. LEXIS 94 (1900). 

A suit brought by the injured party may be 
abated at the third or any subsequent term of 
the court after the suggestion and proof or 
admission of the death of the plaintiff, where it 
is not affirmatively shown that the plaintiff 
died of the injuries for which he sued. McDon- 
ald v. Nashville, 114 Tenn. 540, 86 S.W. 317, 
1904 Tenn. LEXIS 109 (1904). 


11. Dismissal of Suit. 

The suit of a husband for personal injuries 
wrongfully inflicted, upon his death, becomes 
the suit of his widow to all intents and pur- 
poses, without revivor; and upon dismissal of 
such suit, upon a ground not concluding the 
right of action, a new suit may be commenced 
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by her within one year thereafter. Stuber vy. 
Louisville & N. R. Co., 113 Tenn. 305, 87 S.W. 
411, 1904 Tenn. LEXIS 28 (1904). 


12. Judgment. 

In an action for personal injuries prosecuted 
after the plaintiffs death resulting from such 
injuries, a form of verdict and judgment 
thereon, naming the widow and children as the 
beneficiaries, and pronouncing judgment in 
their favor in the name of the deceased plain- 
tiff, is stated as made in the lower court, and 
seems to be approved by the Supreme Court. 
Chambers v. Porter, 45 Tenn. 273, 1868 Tenn. 
LEXIS 9 (1868). 


13. Recovery. 

The expenses incurred by a widow in sup- 
porting her children cannot be charged against 
their interest in the recovery obtained by the 
widow for the wrongful death of her husband. 
Throgmorton v. Oliver, 144 Tenn. 282, 230 S.W. 
967, 1921 Tenn. LEXIS 37 (1921). 

Damages recovered for a husband’s death are 
not assets of his estate, proper; nor are same 
subject to widow’s yearly allowance, nor for 
funeral expenses. Throgmorton v. Oliver, 144 
Tenn. 282, 230 S.W. 967, 1921 Tenn. LEXIS 37 
(1921); Powell v. Blake, 161 Tenn. 516, 33 
S.W.2d 78, 1930 Tenn. LEXIS 37 (1930); Cun- 
ningham v. Hutcherson, 14 Tenn. App. 173, — 
S.W.2d —, 1931 Tenn. App. LEXIS 25 (Tenn. Ct. 
App. 1931). 


14. —Distribution. 

The fund recoverable for a wrongful death 
does not occupy the same status as the proceeds 
of a life insurance policy payable to the assured, 
which he may dispose of while he lives; but it 
passes by operation of the statutes, and accord- 
ing to their provisions. Haynes v. Walker, 111 
Tenn. 106, 76 S.W. 902, 1903 Tenn. LEXIS 7 
(1903). 

The recovery for a wrongful death cannot 
pass under the will of the deceased. Haynes v. 
Walker, 111 Tenn. 106, 76 S.W. 902, 1903 Tenn. 
LEXIS 7 (1908). 

Where the recovery of damages goes to the 
children of the decedent, the children of a 
deceased child of the decedent will take the 
share that their parent would have taken if 
alive. Haynes v. Walker, 111 Tenn. 106, 76 S.W. 
902, 1903 Tenn. LEXIS 7 (19083). 

Any recovery passes immediately to the 
statutory beneficiaries free from all claims of 
decedent’s creditors. Whitson v. Tennessee C. R. 
Co., 163 Tenn. 35, 40 S.W.2d 396, 1930 Tenn. 
LEXIS 136 (1931). 

Where the father and mother of a child were 
divorced and the exclusive custody of such child 
awarded to the mother the mother was entitled 
to the proceeds of a recovery for the wrongful 
death of such child to the exclusion of the father 
since such proceeds follow the usual course for 
the distribution of personalty and under the 
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provisions of § 31-201 (repealed) the mother is 
entitled to distribution of the personal estate of 
the child to the exclusion of the father under 
the above circumstances. Black v. Roberts, 172 
Tenn. 20, 108 S.W.2d 1097, 1937 Tenn. LEXIS 
45 (1937). 

The recovery from the wrongful death of a 
child while not an asset of her estate in the 
sense that it was liable for her debts or could 
pass under her will or in other respects be 
treated as a legal asset nevertheless is to be 
distributed as surplus personal property. Black 
v. Roberts, 172 Tenn. 20, 108 S.W.2d 1097, 1937 
Tenn. LEXIS 45 (1937). 

Recovery for wrongful death when realized 
becomes personal property and follows the dis- 
tribution as such. Anderson v. Anderson, 211 
Tenn. 566, 366 S.W.2d 755, 1963 Tenn. LEXIS 
381 (1963). 

Father who had abandoned minor child prior 
to death of child was entitled to share in pro- 
ceeds of recovery for wrongful death of child. 
Anderson v. Anderson, 211 Tenn. 566, 366 
S.W.2d 755, 1963 Tenn. LEXIS 381 (1963). 

Divorce decree committed custody of child to 
mother to the exclusion of father within the 
meaning of § 31-201(4) (since repealed) so as to 
entitle mother to entirety of proceeds from 
recovery for wrongful death of such child where 
decree committed custody of such child with 
visitation rights to father. Damron v. Damron, 
212 Tenn. 14, 367 S.W.2d 476, 1963 Tenn. 
LEXIS 394 (1963). 

The father and mother are the next of kin of 
their deceased child and share equally in the 
distribution of proceeds of a wrongful death 
action, and mother is a necessary party plain- 
tiff. Jamison v. Memphis Transit Management 
Co., 381 F.2d 670, 1967 U.S. App. LEXIS 5416 
(6th Cir. Tenn. 1967). 

Divorced father was entitled to share with 
his ex-wife in the proceeds of a judgment for the 
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wrongful death of their minor daughter, subject 
to a lien on any funds recovered to satisfy any 
arrearage that may be owed as child support. 
Spurling v. Johnson, 747 S.W.2d 350, 1987 
Tenn. App. LEXIS 3138 (Tenn. Ct. App. 1987). 


15. — —Widow’s Share. 

A fund received by a widow, as administratrix 
for the wrongful death of her husband, is not 
subject to her year’s support, for only the assets 
of a deceased husband going into the hands of 
his personal representative and subject to the 
payment of debts is subject to be appropriated 
to the year’s support of the widow. Throgmorton 
v. Oliver, 144 Tenn. 282, 230 S.W. 967, 1921 
Tenn. LEXIS 37 (1921); Powell v. Blake, 161 
Tenn. 516, 33 S.W.2d 78, 1930 Tenn. LEXIS 37 
(1930). 

The widow is not entitled to the whole of the 
fund received by her as administratrix for the 
wrongful death of her husband, but such fund 
goes to her and the children in equal parts. 
Throgmorton v. Oliver, 144 Tenn. 282, 230 S.W. 
967, 1921 Tenn. LEXIS 37 (1921); Powell v. 
Blake, 161 Tenn. 516, 33 S.W.2d 78, 1930 Tenn. 
LEXIS 37 (1930). 

The widow’s recovery is distributed as the 
personal estate of the deceased, free from the 
claims of creditors. Jackson v. Dobbs, 154 Tenn. 
602, 290 S.W. 402, 1926 Tenn. LEXIS 158 
(1926). 

Action by a child for his distributable share 
brought against widow who received entire 
recovery must be brought within six years after 
he attains his majority, the widow not being an 
express trustee. Jackson v. Dobbs, 154 Tenn. 
602, 290 S.W. 402, 1926 Tenn. LEXIS 158 
(1926). 

Widow, recovering judgment for wrongful 
death of husband, cannot rightfully appropri- 
ate children’s portion to payment of husband’s 
debts. Powell v. Blake, 161 Tenn. 516, 33 S.W.2d 
78, 1930 Tenn. LEXIS 37 (1930). 


20-5-110. Action for death of spouse. 


(a) Asuit for the wrongful killing of the spouse may be brought in the name 
of the surviving spouse for the benefit of the surviving spouse and the children 
of the deceased, in the name of the administrator of the deceased spouse or in 
the name of the next of kin of the spouse. 

(b) The surviving spouse may effect a bona fide compromise in such a suit or 
right of action and may execute a valid release that shall be binding upon all 
the children of the deceased or next of kin of the deceased. 

(c)(1). Notwithstanding any other law to the contrary, the right to institute 

and the right to collect any proceeds from a wrongful death action granted by 

this section to a surviving spouse shall be waived, if the children or next of 
kin establish the surviving spouse has abandoned the deceased spouse as 
described in § 36-4-101(a)(13) or otherwise willfully withdrawn for a period 
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of two (2) years. 

(2) Ifthe period of two (2) years has passed since the time of abandonment 
or willful withdrawal then there is created a rebuttable presumption that 
the surviving spouse abandoned the deceased spouse for purposes of this 
section. 

(3) In an action under this section, the child or next of kin shall serve the 
surviving spouse with process as provided in the Tennessee Rules of Civil 
Procedure or by constructive service as may otherwise be provided by law. 

(4) Arelease entered into pursuant to this section by the surviving spouse 
shall be binding as provided in subsection (b), unless a copy of an order 
finding waiver of rights pursuant to this section was served or delivered to 
the released parties prior to the execution of the release or distribution of 
funds, whichever occurs first. However, a court of competent jurisdiction, 
upon motion of the children or next of kin, may grant injunctive relief after 
notice to the released parties and to the surviving spouse. The party or 
parties seeking the release shall not be required to answer or otherwise 


defend any such action. 


History. 

Acts 1897, ch. 86, § 2; Shan., § 4029a2; mod. 
Code 1932, § 8239; Acts 1953, ch. 210, § 2; 
1975, ch. 284, § 4; T.C.A. (orig. ed.), § 20-611; 
Acts 1981, ch. 250, § 1; 2011, ch. 366, § 3. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 637. 


Law Reviews. 
Professional Responsibility — Kline v. Ey- 


rich: Use of the Common Fund Doctrine in 
Wrongful Death Actions in Tennessee: Prevent- 
ing Unjust Enrichment or Simply Unjust?, 34 
U. Mem. L. Rev. 233 (2008). 

Loss of filial consortium (John A. Day), 37 No. 
5 Tenn. B.J. 26 (2001). 

Wrongful Death in Tennessee — New Solu- 
tions to Recurring Problems, 9 Mem. St. U.L. 
Rev. 85. 


NOTES TO DECISIONS 


Analysis 


. Construction. 

Death From Husband’s Assault. 

. Contributory Negligence of Husband. 
. Measure of Damages. 

Parties. 

Settlement. 

. Next of Kin. 

—Simultaneous Death. 

. Waiver of Right of Action. 


rt ODNAMAWNH 


. Construction. 

All of the wrongful death statutes must be 
construed with reference to one another. Foster 
v. Jeffers, 813 S.W.2d 449, 1991 Tenn. App. 
LEXIS 8 (Tenn. Ct. App. 1991), appeal denied, 
1991 Tenn. LEXIS 113 (Tenn. Mar. 18, 1991), 
appeal denied, 1991 Tenn. LEXIS 183 (Tenn. 
May 6, 1991). 

This section is a legislative designation of 
those permissibly enabled to maintain an ac- 
tion in their own name. House v. Gibson, 827 
S.W.2d 310, 1991 Tenn. App. LEXIS 798 (Tenn. 
Ct. App. 1991), rehearing denied, — S.W.2d —, 
1991 Tenn. App. LEXIS 861 (Tenn. Ct. App. 


1991), appeal denied, 1992 Tenn. LEXIS 259 
(Tenn. Mar. 16, 1992). 


2. Death From Husband’s Assault. 
Administrator of wife may not maintain ac- 
tion for her death by reason of unlawful assault 
of her husband, since deceased had no statu- 
tory right of action. Wilson v. Barton, 153 Tenn. 
250, 283 S.W. 71, 1925 Tenn. LEXIS 25 (1926). 


3. Contributory Negligence of Husband. 

In action to recover for wrongful death of wife 
and mother, the burden of proving contributory 
negligence of husband is upon defendant. Hus- 
band’s contributory negligence cannot preju- 
dice rights of minor children not at fault. Hines 
v. Partridge, 144 Tenn. 219, 231 S.W. 16, 1920 
Tenn. LEXIS 75 (1921). 


4, Measure of Damages. 

The measure of damages was fully discussed, 
and it was ruled that the husband could recover 
nothing for loss of the moral aid, comfort, 
counsel and companionship of the wife. Knox- 
ville Ry. & Light Co. v. Davis, 3 Tenn. Civ. App. 
(3 Higgins) 522 (1912). 

Loss of consortium may be considered when 
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calculating the pecuniary value of a deceased’s 
life, and such losses are not limited to spousal 
claims but also necessarily encompass a child’s 
loss, whether minor or adult. Jordan v. Baptist 
Three Rivers Hosp., 984 S.W.2d 593, 1999 
Tenn. LEXIS 48 (Tenn. 1999). 

Loss of consortium consists of several ele- 
ments, encompassing not only tangible services 
provided by a family member, but also intan- 
gible benefits each family member receives 
from the continued existence of other family 
members, including attention, guidance, care, 
protection, training, companionship, coopera- 
tion, affection, love and in the case of a spouse, 
sexual relations. Jordan v. Baptist Three Rivers 
Hosp., 984 S.W.2d 593, 1999 Tenn. LEXIS 43 
(Tenn. 1999). 


5. Parties. 

In action for wrongful death of wife and 
mother children were not necessary parties but 
were proper parties in suit by husband. Morrow 
y. Drumwright, 202 Tenn. 307, 304 S.W.2d 3138, 
1957 Tenn. LEXIS 392 (1957). 

While husband as administrator was neither 
a proper nor necessary party with husband 
individually in action for death of wife it was 
harmless error where same issues would have 
been made. Morrow v. Drumwright, 202 Tenn. 
307, 304 S.W.2d 313, 1957 Tenn. LEXIS 392 
(1957). 

Administrator of deceased married woman’s 
estate has legal capacity to maintain wrongful 
death action on behalf of estate of decedent and 
may do so without joining with him the party 
for whose benefit the action is brought under 
Tennessee law and Federal Rules of Civil Pro- 
cedure 12(b)(6), 17(a), and 21. Lamar v. Stow- 
ers, 52 F.R.D. 490, 1971 U.S. Dist. LEXIS 12339 
(D. Tenn. 1971). 

Surviving husband was a proper plaintiff in 
wrongful death action since the right of action 
is given first to the surviving spouse. Cline v. 
Richards, 455 F. Supp. 42, 1977 U.S. Dist. 
LEXIS 14404 (E.D. Tenn. 1977). 

In a wrongful death action, where married 
deceased’s parents had brought the action but 
the complaint was dismissed on the ground 
that the right of action, if any, passed to de- 
ceased’s husband rather than to her parents, it 
was proper to allow substitution of deceased’s 
husband as plaintiff in the action under Tenn. 
R. Civ. P. 17.01, even though the statute of 
limitations of one year had run prior to the 
filing of the motion for substitution, since the 
husband was the real party in interest and he 
made his application for substitution within a 
reasonable time after objection was made by 
defendants to the status of the original plain- 
tiffs as real parties in interest. Chapman v. 
King, 572 S.W.2d 925, 1978 Tenn. LEXIS 666 
(Tenn. 1978). 

The right to bring an action for damages for 
the wrongful death of the deceased married 
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woman belongs to her husband, and not her 
parents. Chapman v. King, 572 S.W.2d 925, 
1978 Tenn. LEXIS 666 (Tenn. 1978). 

Where two actions were filed for one death 
under this section they should have been con- 
solidated and the proper plaintiff determined 
before proceeding to summary judgment which 
resulted from the confusion of the two actions. 
Matthews v. Mitchell, 705 S.W.2d 657, 1985 
Tenn. App. LEXIS 3423 (Tenn. Ct. App. 1985). 

The substitution of the administrator for an 
improper plaintiff was not error although the 
rightful party had a superior claim but did not 
object to the substitution. Matthews v. Mitchell, 
705 S.W.2d 657, 1985 Tenn. App. LEXIS 3423 
(Tenn. Ct. App. 1985). 

Trial court erred in dismissing a daughter’s 
wrongful death action against a decedent’s hus- 
band on the ground that the husband, as the 
surviving spouse, was granted priority to pros- 
ecute the action because the husband’s conduct 
was alleged to have caused the decedent’s 
death, making him a potential wrongdoer; the 
husband had an inherent conflict, but his com- 
plaint did not name himself as a defendant nor 
include the allegation that he was a wrongdoer. 
Nelson v. Myres, — S.W.3d —, 2017 Tenn. App. 
LEXIS 29 (Tenn. Ct. App. Jan. 18, 2017), rev'd, 
545 S.W.3d 428, 2018 Tenn. LEXIS 134 (Tenn. 
Mar. 5, 2018). 


6. Settlement. 

Only person authorized to effect a settlement 
and give a valid release is the surviving hus- 
band and therefore release obtained by insur- 
ance company from husband as administrator 
was void. Morrow v. Drumwright, 202 Tenn. 
307, 304 S.W.2d 313, 1957 Tenn. LEXIS 392 
(1957). 

An automobile insurer properly paid the lim- 
its of its liability under its policy’s uninsured 
motorist coverage to the spouse of the insured 
who was killed in an automobile accident, with- 
out notifying any other potential beneficiary 
that settlement with the spouse had been ef- 
fected. Spicer v. Hilliard, 879 S.W.2d 858, 1994 
Tenn. App. LEXIS 89 (Tenn. Ct. App. 1994). 


7. Next of Kin. 

The right of action for wrongful death of a 
married woman survives for her surviving hus- 
band and descendants if any and if none to her 
next of kin including a parent or collateral. 
Southeastern Aviation, Inc. v. Hurd, 209 Tenn. 
639, 355 S.W.2d 436, 1962 Tenn. LEXIS 400 
(1962), appeal dismissed, 371 U.S. 21, 83S. Ct. 
120, 9 L. Ed. 2d 96, 1962 U.S. LEXIS 389 
(1962), dismissed, International Brotherhood, 
T. C. W. & H. v. Overnite Transp. Co., 9 L. Ed. 
2d 100, 83 S. Ct. 120, 371 U.S. 862, 1962 U.S. 
LEXIS 2240 (1962). 

Natural mother of decedent qualified as “next 
of kin” pursuant to § 20-5-106 and could main- 
tain an action alleging that the decedent’s 
death was brought about by the intentional act 
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of the surviving spouse. House v. Gibson, 827 
S.W.2d 310, 1991 Tenn. App. LEXIS 798 (Tenn. 
Ct. App. 1991), rehearing denied, — S.W.2d —, 
1991 Tenn. App. LEXIS 861 (Tenn. Ct. App. 
1991), appeal denied, 1992 Tenn. LEXIS 259 
(Tenn. Mar. 16, 1992). 


8. —Simultaneous Death. 

Where husband and wife were killed in plane 
crash and there was no evidence other than 
that they had died simultaneously, cause of 
action for wife’s wrongful death passed to her 
next of kin as though she had survived the 
husband. Southeastern Aviation, Inc. v. Hurd, 
209 Tenn. 639, 355 S.W.2d 486, 1962 Tenn. 
LEXIS 400 (1962), appeal dismissed, 371 U.S. 
21, 83 S. Ct. 120, 9 L. Ed. 2d 96, 1962 U.S. 
LEXIS 389 (1962), dismissed, International 
Brotherhood, T. C. W. & H. v. Overnite Transp. 
Co., 9 L. Ed. 2d 100, 83 S. Ct. 120, 371 U.S. 862, 
1962 U.S. LEXIS 2240 (1962). 


9. Waiver of Right of Action. 

A surviving spouse, who knows that he has a 
right of action for wrongful death, waives his 
right when he fails to maintain control over it 
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by either effecting a compromise or bringing 
the action to trial. Foster v. Jeffers, 813 S.W.2d 
449, 1991 Tenn. App. LEXIS 8 (Tenn. Ct. App. 
1991), appeal denied, 1991 Tenn. LEXIS 113 
(Tenn. Mar. 18, 1991), appeal denied, 1991 
Tenn. LEXIS 183 (Tenn. May 6, 1991). 

Where surviving spouse knowingly waived 
his right of action for wrongful death, he also 
waived his right to collect any proceeds from 
the wrongful death action. Foster v. Jeffers, 813 
S.W.2d 449, 1991 Tenn. App. LEXIS 8 (Tenn. 
Ct. App. 1991), appeal denied, 1991 Tenn. 
LEXIS 113 (Tenn. Mar. 18, 1991), appeal de- 
nied, 1991 Tenn. LEXIS 183 (Tenn. May 6, 
1991). 

In a case where the surviving spouse has 
knowingly waived his right to bring a wrongful 
death action and there are no surviving chil- 
dren of the deceased, the right of action as well 
as the right to collect the proceeds therefrom 
pass to the next of kin. Foster v. Jeffers, 813 
S.W.2d 449, 1991 Tenn. App. LEXIS 8 (Tenn. 
Ct. App. 1991), appeal denied, 1991 Tenn. 
LEXIS 113 (Tenn. Mar. 18, 1991), appeal de- 
nied, 1991 Tenn. LEXIS 183 (Tenn. May 6, 
1991). 


20-5-111. Death of beneficiary before action. 


Death of a primary beneficiary, after the death of one so injured and before 
suit is brought, shall not work a loss of cause of action, which shall be deemed 
to survive in behalf of those who, after the beneficiary, are the next of kin of the 


decedent. 


History. 
Code 1932, § 82438; T.C.A. (orig. ed.), § 20- 
612. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 637. 
Tennessee Jurisprudence, 1 Tenn. Juris., 
Abatement, Survival and Revival, § 32. 


Law Reviews. 
Actions for Wrongful Death in Tennessee 
(William T. Gamble), 4 Vand. L. Rev. 289. 
Wrongful Death in Tennessee — New Solu- 
tions to Recurring Problems, 9 Mem. St. U.L. 
Rev. 85. 


NOTES TO DECISIONS 


Analysis 


1. Construction. 
2. Common Disaster. 


1. Construction. 

This section is in effect an amendment to 
§ 20-5-112 and upon the reading of the two 
sections together it becomes apparent that the 
legislature intended the right of recovery to 
survive to the next of kin of the deceased 
primary beneficiary and not the next of kin of 
the person wrongfully killed; the “decedent” 
referred to in the provisions for survival to the 
“next of kin of such decedent” refers to the 
primary beneficiary the word “beneficiary” be- 


ing implied. Ridge v. Bright, 172 Tenn. 87, 110 
S.W.2d 312, 1937 Tenn. LEXIS 54 (1937). 

In a declaratory judgment case in which a 
jury found that the deceased did not die of her 
injuries, T.C.A. §§ 20-5-108 and 20-5-111 did 
not apply. Moreover, § 20-5-111 should be read 
in conjunction with T.C.A. § 20-5-112 and the 
purpose of the two statutes, read together, is to 
provide that causes of action vested or suits 
instituted to recover for wrongful death are not 
abated by the death of a beneficiary as enumer- 
ated in T.C.A. § 20-5-106, i.e., the widow and 
next of kin. Timmins v. Lindsey, 310 S.W.3d 
834, 2009 Tenn. App. LEXIS 731 (Tenn. Ct. 
App. Oct. 28, 2009), appeal denied, — S.W.3d 
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—, 2010 Tenn. LEXIS 238 (Tenn. Mar. 15, 
2010). 


2. Common Disaster. 

Where husband, wife and children were in- 
volved in a common accident with husband and 
children being killed immediately and the wife 


dying 24 hours later the recovery for the wrong- 
ful death of the husband and children passed to 
the next of kin of the wife to the exclusion of the 
next of kin of the husband and children. Ridge 
v. Bright, 172 Tenn. 87, 110 S.W.2d 312, 1937 
Tenn. LEXIS 54 (1937). 


20-5-112. Death of beneficiary during action. 


No suit for personal injuries or death from a wrongful act, in any of the 
courts of this state, whether on appeal or otherwise, and whether in an inferior 
or appellate court, shall abate or be abated, because or on account of the death 
of the beneficiary or beneficiaries for whose use and benefit the suit was 
brought, and the suit shall be proceeded with to final judgment, as though the 
beneficiary or beneficiaries had not died, for the use and benefit of the next of 


kin of the deceased beneficiary. 


History. 

mets 1903, ch,,.317;.§ 1; Shan,, § 4029a3; 
mod. Code 1932, § 8242; T.C.A. (orig. ed.), 
§ 20-613. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 637. 


Tennessee Jurisprudence, 1 Tenn. Juris., 
Abatement, Survival and Revival, § 32. 


Law Reviews. 

Wrongful Death in Tennessee — New Solu- 
tions to Recurring Problems, 9 Mem. St. U.L. 
Rev. 85. 


NOTES TO DECISIONS 


Analysis 


. Legislative Purpose. 

. Construction. 
—Common Disaster. 

. Nature of Revived Right. 


- Pwonore 


. Legislative Purpose. 

This act simply provides that suits instituted 
for the benefit of those enumerated in § 20-5- 
106 shall not abate in event of their death. It 
was evidently passed to meet the situation 
created by construction of § 20-5-106 that suit 
did abate where the beneficiary designated died 
while suit was pending. Lones v. McFall, 152 
Tenn. 239, 276 S.W. 866, 1925 Tenn. LEXIS 67 
11925). 


2. Construction. 

See note under heading “Construction,” § 20- 
5-111, Notes to Decisions. 

In a declaratory judgment case in which a 
jury found that the deceased did not die of her 
injuries, T.C.A. §§ 20-5-108 and 20-5-111 did 
not apply. Moreover, § 20-5-111 should be read 


in conjunction with T.C.A. § 20-5-112 and the 
purpose of the two statutes, read together, is to 
provide that causes of action vested or suits 
instituted to recover for wrongful death are not 
abated by the death of a beneficiary as enumer- 
ated in T.C.A. § 20-5-106, i.e., the widow and 
next of kin. Timmins v. Lindsey, 310 S.W.3d 
834, 2009 Tenn. App. LEXIS 731 (Tenn. Ct. 
App. Oct. 28, 2009), appeal denied, — S.W.3d 
—, 2010 Tenn. LEXIS 238 (Tenn. Mar. 15, 
2010). 


3. —Common Disaster. 
See note under heading “Common Disaster,” 
§ 20-5-111, Notes to Decisions. 


4, Nature of Revived Right. 

Action commenced by deceased and revived 
by and prosecuted in the name of the adminis- 
trator is the same right of action which de- 
ceased would have had in case death had not 
ensued. Tobin v. Gelrich, 162 Tenn. 96, 34 
S.W.2d 1058, 19380 Tenn. LEXIS 67 (1931), 
overruled in part, Davis v. Davis, 657 S.W.2d 
753, 1983 Tenn. LEXIS 723 (Tenn. 1983). 


DECISIONS UNDER PRIOR LAW 


1. Death of Sole Beneficiary. 

This statute was not applicable, where, un- 
der the previously existing law, it was ad- 
judged, upon a plea in abatement, in a pending 
suit, before the enactment of such statute, that 


the right of action or suit had abated on account 
of the death of the sole statutory beneficiary, 
and could not be revived and prosecuted for the 
benefit of other next of kin of the first decedent, 
nor for the next of kin of the deceased benefi- 
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ciary. St. Louis, I. M. & S. R. Co. v. Leazer, 119 
Tenn. 1, 107 S.W. 684, 1907 Tenn. LEXIS 1 
(1908). 


20-5-113. Damages recoverable in wrongful death. 


Where a person’s death is caused by the wrongful act, fault or omission of 
another and suit is brought for damages, as provided for by §§ 20-5-106 and 
20-5-107, the party suing shall, if entitled to damages, have the right to recover 
for the mental and physical suffering, loss of time and necessary expenses 
resulting to the deceased from the personal injuries, and also the damages 
resulting to the parties for whose use and benefit the right of action survives 


from the death consequent upon the injuries received. 


History. 
Acts 18838, ch. 186, § 1; Shan., § 4029; Code 
1932, § 8240; T.C.A. (orig. ed.), § 20-614. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 637. 


Law Reviews. 
“Jordan” Stew, 38 No. 5 Tenn. B.J. 26 (2002). 
Loss of filial consortium (John A. Day), 37 No. 
5 Tenn. B.J. 26 (2001). 
Punitive Damages and Business Organiza- 


tions: A Pathetic Fallacy, 67 Tenn. L. Rev. 971 
(2000). 

Tort Law — Loss of Consortium Damages for 
Spouse and Children, 67 Tenn. L. Rev. 475 
(2000). 

Torts — Hataway v. McKinley: Moving From 
Spacial Relationships to Significant Relation- 
ships, 23 Mem. St. U.L. Rev. 257 (1992). 

Torts — Taylor v. Beard: The Tennessee Su- 
preme Court Declines Adoption of a Cause of 
Action for Loss of Parental Consortium in Per- 
sonal Injury Cases, 34 U. Mem. L. Rev. 737 
(2004). 


NOTES TO DECISIONS 


Analysis 


. General Principles. 

. Tests for Measuring Compensation. 
Two Classes of Damages. 
Mental and Physical Suffering of Deceased. 
Instantaneous Death. 

. Natural and Proximate Cause. 

. Death of Infant. 

. Death From Other Causes. 

. Incidental Damages. 

10. Exemplary Damages. 

11. Deduction for Living Expenses. 
12. Mitigation of Damages. 

13. Excessive Damages. 

14. Interest. 

15. Proof. 

16. Instructions. 

17. Husband and Wife. 

18. —Loss of Consortium. 

19. —Divorced Spouses. 

20. Children of Deceased. 

21. Conflict of Law. 

22. Hedonic Damages. 


OOIRBWHWMP WHE 


1. General Principles. 

The statute embraced in this section is al- 
most a literal transcript of the rule for the 
measurement of damages laid down in the case 
of Nashville & C. R. Co. v. Prince, 49 Tenn. 580, 
1871 Tenn. LEXIS 47 (1871); Railroad v. 
Wyrick, 99 Tenn. 500, 42 S.W. 434, 1897 Tenn. 


LEXIS 59 (1897); Davidson Benedict Co. v. 
Severson, 109 Tenn. 572, 72 S.W. 967, 1902 
Tenn. LEXIS 95 (1903), overruled, Jordan v. 
Baptist Three Rivers Hosp., 984 S.W.2d 598, 
1999 Tenn. LEXIS 48 (Tenn. 1999). 

The great fluctuation of judicial opinion as to 
what were the true elements of damage for the 
wrongful death of a person no doubt led to the 
passage of this section. Lougue v. Memphis & 
C. R. Co., 91 Tenn. 458, 19 S.W. 430 (1892); 
Chattanooga E. R. Co. v. Johnson, 97 Tenn. 667, 
37 S.W. 558 (1896); Railroad v. Wyrick, 99 Tenn. 
500, 42 S.W. 434, 1897 Tenn. LEXIS 59 (1897). 

The statute created no new, additional, or 
independent cause of action, but enlarged and 
regulated the measure of damages. Lougue v. 
Memphis & C. R. Co., 91 Tenn. 458, 19 S.W. 430 
(1892); Whaley v. Catlett, 103 Tenn. 347, 53 
S.W. 131, 1899 Tenn. LEXIS 115 (1899); Elliott 
v. Felton, 119 F. 270, 1902 U.S. App. LEXIS 
4665 (6th Cir. Tenn. 1902); Davidson Benedict 
Co. v. Severson, 109 Tenn. 572, 72 S.W. 967, 
1902 Tenn. LEXIS 95 (1903), overruled, Jordan 
v. Baptist Three Rivers Hosp., 984 S.W.2d 593, 
1999 Tenn. LEXIS 43 (Tenn. 1999); Stuber v. 
Louisville & N. R. Co., 113 Tenn. 305, 87 S.W. 
411, 1904 Tenn. LEXIS 28 (1904); St. Louis, I. 
M. & S. R. Co. v. Leazer, 119 Tenn. 1, 107 S.W. 
684, 1907 Tenn. LEXIS 1 (1908). 

Provisions of Worker’s Compensation Law for 
benefits to dependents held inapplicable to ac- 
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tion for wrongful death of one not an employee. 
Potts v. Leigh, 15 Tenn. App. 1, — S.W.2d —, 
1931 Tenn. App. LEXIS 115 (Tenn. Ct. App. 
1931). 

Despite allowance of certain damages to the 
beneficiaries, this statute creates no new right 
of action in the beneficiaries but preserves only 
the right of action of the deceased. Jones v. 
Black, 539 S.W.2d 123, 1976 Tenn. LEXIS 572 
(Tenn. 1976). 

The amount of damages is primarily a ques- 
tion for the jury and their verdict is entitled to 
great weight on appeal when the trial court has 
approved it, if there is no claim that the verdict 
is corrupt or dishonest. Strother v. Lane, 554 
§.W.2d 631, 1976 Tenn. App. LEXIS 266 (Tenn. 
Ct. App. 1977). 

The Tennessee wrongful death statutes, 
§ 20-5-106 and this section, are of the survival 
type, which simply preserve any action which 
the decedent would have had. Milligan v. 
American Hoist & Derrick Co., 622 F. Supp. 56, 
1985 U.S. Dist. LEXIS 16397 (W.D. Tenn. 
1985). 

The language of this section does not in any 
way lead to the conclusion that a plaintiffs 
post-judgment death converts a personal injury 
action into a wrongful death action. Davis v. 
Jellico Community Hosp., Inc., 912 F.2d 129, 
1990 U.S. App. LEXIS 14589 (6th Cir. Tenn. 
1990). 

T.C.A. § 20-5-113 gives rise to a single cause 
of action vested in the representative of the 
decedent, under which two types of damages 
may be recovered: 1) Actual damages to the 
deceased, which include pain and suffering, 
medical expenses and funeral costs; and 2) 
Pecuniary value of the life of the deceased, 
based on life expectancy, age, condition of 
health and strength, capacity for labor and for 
earning money, and personal habits as to sobri- 
ety and industry. Alexander v. Beale St. Blues 
_ Co., 108 F. Supp. 2d 934, 1999 U.S. Dist. LEXIS 
22251 (W.D. Tenn. 1999). 

Wrongful death beneficiaries’ claims against 
a nursing home arising from the death of a 
resident were subject to an arbitration agree- 
ment between the resident and the home; the 
wrongful death claim belonged to the resident’s 
estate and not to the beneficiaries, so the ben- 
eficiaries were required to seek their damages 
in the arbitral forum agreed to by the estate. 
Wood v. Greenfield Assisted Living of Memphis, 
LLC, — F. Supp. 2d —, 2015 U.S. Dist. LEXIS 
179186 (W.D. Tenn. June 22, 2015). 


_ 2. Tests for Measuring Compensation. 

The measure of damages for the wrongful 
_ killing of a person is actual compensation in all 
cases where the nature of the case admits of the 
application of the rule; and in cases involving 
_ mental and physical suffering that do not admit 
_ of being brought to an actual standard of value, 
_ some reasonable proportion between the cir- 
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cumstances attending the injury and the dam- 
ages allowed should be observed by the jury. 
Louisville, N. & G. S. R.R. Co. v. Fleming, 82 
Tenn. 128, 1884 Tenn. LEXIS 115 (1884). 

The pecuniary value of the life is its value to 
deceased’s estate. The amount representing 
this value represents also the loss which the 
beneficiary has suffered, because he is entitled 
to the money as the substitute for the life of the 
deceased. Potts v. Leigh, 15 Tenn. App. 1, — 
S.W.2d —, 1931 Tenn. App. LEXIS 115 (Tenn. 
Ct. App. 1931). 

Damages embracing pecuniary value of life of 
deceased are to be determined upon consider- 
ation of life expectancy of deceased, his age, 
condition of health and strength, his capacity if 
any for labor and earning money through skill 
in any art, trade, profession, occupation or 
business and his personal habits as to sobriety 
and industry. Interstate Life & Acci. Co. v. Cox, 
55 Tenn. App. 40, 396 S.W.2d 80, 1965 Tenn. 
App. LEXIS 238 (Tenn. Ct. App. 1965); South- 
ern R. Co. v. Sloan, 56 Tenn. App. 380, 407 
S.W.2d 205, 1965 Tenn. App. LEXIS 232 (Tenn. 
Ct. App. 1965); Hensley v. Harbin, 782 S.W.2d 
480, 1989 Tenn. App. LEXIS 304 (Tenn. Ct. 
App. 1989); Thrailkill v. Patterson, 879 S.W.2d 
836, 1994 Tenn. LEXIS 196 (Tenn. 1994). 

In wrongful death action trial court should 
have instructed jury that for purpose of deter- 
mining pecuniary value of decedent’s life they 
should take into consideration the life expec- 
tancy of decedent, his age, the condition of his 
health, his strength, his capacity for work and 
earning money, his personal habits for sobriety 
and industry, all of these things to be modified 
by the fact that expectancy of life is at most a 
probability based upon experience and also 
modified by the fact that earnings of the same 
individual are not always the same and uni- 
form. Newman v. Simmons, 62 Tenn. App. 610, 
466 S.W.2d 506, 1970 Tenn. App. LEXIS 289 
(Tenn. Ct. App. 1970). 

One of the elements of damage in wrongful 
death action is pecuniary value of life of dece- 
dent on the day he died. Newman v. Simmons, 
62 Tenn. App. 610, 466 S.W.2d 506, 1970 Tenn. 
App. LEXIS 289 (Tenn. Ct. App. 1970). 

The pecuniary value of decedent’s life under 
this section is the same as its value to his 
estate. Newman v. Simmons, 62 Tenn. App. 
610, 466 S.W.2d 506, 1970 Tenn. App. LEXIS 
289 (Tenn. Ct. App. 1970). 

The sexual conduct of the deceased’s mother 
who brought the wrongful death action had 
nothing to do with the deceased’s capacity for 
work and personal habits. Tutor v. Bingham, 
545 S.W.2d 944, 1976 Tenn. App. LEXIS 262 
(Tenn. Ct. App. 1976). 

The fact that a party is in a weakened condi- 
tion at the time of the injury is not a causal 
defense available to the defendant in a wrong- 
ful death action. Such condition may be mate- 
rial to the issue of life expectancy, but is not 
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evidence as to the cause of the injury. Fuller v. 
Speight, 571 S.W.2d 840, 1978 Tenn. App. 
LEXIS 302 (Tenn. Ct. App. 1978). 

Evidence of commission of a crime by dece- 
dent is competent on the question of pecuniary 
value of decedent’s life, and the court erred in 
excluding such testimony in this case. Hensley 
v. Harbin, 782 S.W.2d 480, 1989 Tenn. App. 
LEXIS 304 (Tenn. Ct. App. 1989). 


3. Two Classes of Damages. 

In an action for the wrongful death of a 
person, the damages, recoverable in the one 
and same action, consist of two classes: the first 
class consists of damages purely for the injury 
to the deceased himself, and embraces damages 
for the mental and physical suffering, loss of 
time, and necessary expenses resulting to the 
deceased from personal injury; and the second 
class consists of the incidental damages suf- 
fered by the widow, children, or next of kin, 
from the death, and embraces the pecuniary 
value of the life of the deceased, to be deter- 
mined upon the consideration of his expectancy 
of life, his age, condition of health and strength, 
his capacity of labor; and for earning money 
through skill in any art, trade, profession, oc- 
cupation, or business, and his personal habits 
as to sobriety and industry; all modified, how- 
ever, by the fact that the expectancy of life is at 
most only a probability, based upon experience, 
and also by the fact that the earnings of the 
same individual are not always uniform. David- 
son Benedict Co. v. Severson, 109 Tenn. 572, 72 
S.W. 967, 1902 Tenn. LEXIS 95 (1903), over- 
ruled, Jordan v. Baptist Three Rivers Hosp., 
984 S.W.2d 593, 1999 Tenn. LEXIS 43 (Tenn. 
1999); Knoxville Ry. & Light Co. v. Davis, 3 
Tenn. Civ. App. (3 Higgins) 522 (1912); Potts v. 
Leigh, 15 Tenn. App. 1, — S.W.2d —, 1931 
Tenn. App. LEXIS 115 (Tenn. Ct. App. 1931). 

There is but one cause of action embracing 
the first and second classes of damages contem- 
plated by this section, namely, the action of the 
deceased, although the recovery may include 
damages sustained by persons to whom the 
statute gives the recovery. Potts v. Leigh, 15 
Tenn. App. 1, — S.W.2d —, 1931 Tenn. App. 
LEXIS 115 (Tenn. Ct. App. 1931). 

Two doctors’ post-2001 failure to diagnose the 
decedent’s prostate cancer, which allegedly led 
to the decedent’s increased pain and suffering, 
did not entitle the decedent’s children to dam- 
ages for pain and suffering irrespective of their 
success as T.C.A. § 20-5-113 set forth two clas- 
sifications of damages available in successful 
wrongful death claims. Givens v. Josovitz, 343 
S.W.3d 76, 2010 Tenn. App. LEXIS 705 (Tenn. 
Ct. App. Nov. 9, 2010), appeal denied, — S.W.3d 
—, 2011 Tenn. LEXIS 400 (Tenn. Apr. 14, 2011). 


4, Mental and Physical Suffering of De- 
ceased. 

Damages for the mental and physical suffer- 

ing of the deceased are recoverable by those in 
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whose favor the right of action survives. Louis- 
ville & N. R. Co. v. Stacker, 86 Tenn. 343, 6 S.W. 
737, 1887 Tenn. LEXIS 52, 6 Am. St. Rep. 840 
(1887); Railroad v. Wyrick, 99 Tenn. 500, 42 
S.W. 484, 1897 Tenn. LEXIS 59 (1897); David- 
son Benedict Co. v. Severson, 109 Tenn. 572, 72 
S.W. 967, 1902 Tenn. LEXIS 95 (1903), over- 
ruled, Jordan v. Baptist Three Rivers Hosp., 
984 S.W.2d 593, 1999 Tenn. LEXIS 43 (Tenn. 
1999). 

Beneficiaries may recover for deceased’s 
mental and physical suffering, though the dec- 
laration did not cover pain and suffering. 
Brown v. Ellison, 12 Tenn. App. 27, — S.W. —, 
1926 Tenn. App. LEXIS 209 (Tenn. Ct. App. 
1926). 

Trial court erred in not allowing both of the 
estate representatives’ claims for personal in- 
juries and wrongful death to go to the jury, with 
the understanding that the representatives 
were not to have double recovery for the same 
damages, and to rule otherwise would have 
given no force and effect to the plain language 
of Tenn. Civ. Proc. Rule 8 and T.C.A. § 20-5- 
102; under T.C.A. § 20-5-113, the representa- 
tives were not able to recover pain and suffer- 
ing damages under their wrongful death claim 
under T.C.A. § 20-5-106 and also under their 
personal injury claim, but this did not require 
that the personal injury claim be dismissed 
because the jury could have found that the 
nursing home injured the decedent but did not 
ultimately cause the decedent’s death. Rolen v. 
Wood Presbyterian Home, Inc., 174 S.W.3d 158, 
2005 Tenn. App. LEXIS 278 (Tenn. Ct. App. 
2005), appeal denied, — S.W.3d —, 2005 Tenn. — 
LEXIS 974 (Tenn. Oct. 24, 2005). 


5. Instantaneous Death. 

The action for a wrongful death lies whether 
the death is instantaneous and simultaneous 
with the injuries, or occurs after an interval. 
Nashville & C. R. Co. v. Prince, 49 Tenn. 580, 
1871 Tenn. LEXIS 47 (1871); Fowlkes v. Nash- 
ville & D. R. Co., 56 Tenn. 829, 1872 Tenn. 
LEXIS 211 (1872); Louisville & N. R. Co. v. 
Conner, 61 Tenn. 382, 1872 Tenn. LEXIS 385 
(1872); Trafford v. Adams Express Co., 76 Tenn. 
96, 1881 Tenn. LEXIS 14 (1881); Davidson 
Benedict Co. v. Severson, 109 Tenn. 572, 72 
S.W. 967, 1902 Tenn. LEXIS 95 (1903), over- 
ruled, Jordan v. Baptist Three Rivers Hosp., 
984 S.W.2d 593, 1999 Tenn. LEXIS 43 (Tenn. 
1999). 

Where the death is instantaneous, there can 
be no compensation for mental and physical 
suffering of the deceased. Nashville & C. R. Co. 
v. Prince, 49 Tenn. 580, 1871 Tenn. LEXIS 47 
(1871); Nashville & C.R.R. v. Smith, 53 Tenn. 
174, 1871 Tenn. LEXIS 339 (Tenn. Sep. 30, 
1871); Trafford v. Adams Express Co., 76 Tenn. 
96, 1881 Tenn. LEXIS 14 (1881); Carolina, C. & 
O.R.R. v. Shewalter, 128 Tenn. 363, 161 S.W. 
1136, 1913 Tenn. LEXIS 55, 1916C L.R.A. (n.s.) 
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964 (1913), affd, Shewater v Carolina, C. & O. 
R. Co., 239 U.S. 630, 36 S. Ct. 166, 60 L. Ed. 
476, 1915 U.S. LEXIS 1419 (1915); Louisville & 
N.R.R. v. Johnson, 7 Tenn. Civ. App. (7 Higgins) 
458 (1917). 

The question whether the injured person 
suffered mental or physical pain, where death 
was instantaneous, is a question for the jury. 
Western & A. R. Co. v. Roberson, 61 F. 592, 1894 
U.S. App. LEXIS 2210 (6th Cir. Tenn. 1894). 

Where deceased was rendered unconscious 
immediately and did not suffer and no medical 
or funeral expenses are proved, the award of 
damages can be for only those resulting from 
the death consequent upon the injuries re- 
ceived. Potts v. Leigh, 15 Tenn. App. 1, — 
S.W.2d —, 1931 Tenn. App. LEXIS 115 (Tenn. 
Ct. App. 1931). 

Where parties stipulated that one decedent 
in wrongful death action was killed instantly 
and that the other decedent died two hours 
later without regaining consciousness, the 
amount of damages recoverable would be the 
pecuniary value of the lives of the decedents 
together with any medical or burial expenses. 
Southern R. Co. v. Sloan, 56 Tenn. App. 380, 
407 S.W.2d 205, 1965 Tenn. App. LEXIS 232 
(Tenn. Ct. App. 1965). 


6. Natural and Proximate Cause. 

An action cannot be maintained under these 
statutes for the death of a person, unless the 
death is the natural and proximate result or 
consequence of the injury complained of and 
proved. Wagner v. Woolsey, 48 Tenn. 235, 1870 
Tenn. LEXIS 42 (1870); White v. Conly, 82 
Tenn. 51, 1884 Tenn. LEXIS 104, 52 Am. Rep. 
154, 52 Am. Rep. 154 (1884); Nashville v. Reese, 
138 Tenn. 471, 197 S.W. 492, 1917 Tenn. LEXIS 
58 (1917). 


7. Death of Infant. 

Where death results, and the parent, as ad- 
ministrator of the child, sues, he is entitled to 
recover for the mental and physical suffering of 
the child, loss of the child’s time, and the 
necessary expenses, if any, and also the dam- 
ages for the wrongful death of the child. St. 
Louis, I. M. & S. R. Co. v. Leazer, 119 Tenn. 1, 
107 S.W. 684, 1907 Tenn. LEXIS 1 (1908); 
Tennessee Coal, Iron & R.R. v. Watts, 1 Tenn. 
Civ. App. (1 Higgins) 347 (1909); Chess-Wy- 
mond Co. v. Davis, 4 Tenn. Civ. App. (4 Higgins) 
#97 (1913). 

Mental suffering is not an element of dam- 
ages in action for the death of a child. Garis v. 
Eberling, 18 Tenn. App. 1, 71 S.W.2d 215, 1934 
Tenn. App. LEXIS 9 (Tenn. Ct. App. 1934). 

In a suit prosecuted by the administratrix of 
an infant for the wrongful death of such infant, 
the amount of damages recoverable was the 
pecuniary value of its life. Bradshaw v. Holt, 
200 Tenn. 249, 292 S.W.2d 30, 1956 Tenn. 
LEXIS 403 (1956). 
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Sum of $14,000 was allowed for the death of 
a five and one-half year old boy. Pickens v. 
Southern R. Co., 177 F. Supp. 553, 1959 U.S. 
Dist. LEXIS 2680 (D. Tenn. 1959). 

Substantial damages may be recovered by 
the parents of a minor child notwithstanding 
the fact that such child had never been gain- 
fully employed, such damage to be measured by 
the experience and judgment of the jury, en- 
lightened by a knowledge of the age, sex, and 
physical and mental characteristics of the 
child. Strother v. Lane, 554 S.W.2d 631, 1976 
Tenn. App. LEXIS 266 (Tenn. Ct. App. 1977). 

T.C.A. § 20-5-110 allows recovery of filial 
consortium damages as part of the pecuniary 
value of the decedent’s life. Hancock v. Chatta- 
nooga-Hamilton County Hosp. Auth., 54 S.W.3d 
234, 2001 Tenn. LEXIS 628 (Tenn. 2001). 

In a wrongful death action by the father who 
survived the deceased mother, and the mother’s 
unborn child, it was clear that a viable fetus 
“resided wherever its mother resided,” and 
therefore, the family exclusion provision in the 
policy was applicable, the insurer was not re- 
quired to provide coverage for bodily injury to 
fetus, and the trial court’s grant of partial 
summary judgment in favor of father, was re- 
versed. Hollis v. Doerflinger, 137 S.W.3d 625, 
2003 Tenn. App. LEXIS 416 (Tenn. Ct. App. 
2003). 


8. Death From Other Causes. 

Where the injured party brought suit for 
personal injuries, and thereafter died from 
other causes, and his personal representative 
revived the suit, there can be a recovery for the 
mental and physical suffering of the deceased 
up to the time of his death, but there can be no 
recovery for the suffering which the deceased 
would have undergone from the wrongs, for the 
time he would have lived in the ordinary 
course, had it not been for the other superven- 
ing causes of death. Memphis St. Ry. v. Prince, 
2 Tenn. Civ. App. (2 Higgins) 688 (1912). 


9. Incidental Damages. 

If those entitled to the recovery, under the 
statute for a wrongful death, had a reasonable 
expectation of pecuniary advantage from the 
continuance of the life of the deceased, they 
may recover for it; and, the greater the value of 
the life to them, from a pecuniary point of view, 
the more perfect is the right of recovery. Collins 
v. East T., V. & G. R. Co., 56 Tenn. 841, 1872 
Tenn. LEXIS 212 (1872); Davidson Benedict Co. 
v. Severson, 109 Tenn. 572, 72 S.W. 967, 1902 
Tenn. LEXIS 95 (19038), overruled, Jordan v. 
Baptist Three Rivers Hosp., 984 S.W.2d 593, 
1999 Tenn. LEXIS 438 (Tenn. 1999). 

There can be no recovery of damages for the 
injured feelings, grief, or mental and physical 
suffering and anguish of the widow, children, or 
next of kin, occasioned by the death of the 
deceased, nor for the loss of the companionship, 
advice, protection, assistance, comfort, moral 
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aid, and counsel of the deceased, called sola- 
tium. Trafford v. Adams Express Co., 76 Tenn. 
96, 1881 Tenn. LEXIS 14 (1881); Nashville & C. 
R. Co. v. Smith, 77 Tenn. 470, 1882 Tenn. 
LEXIS 85 (1882); Louisville & N. R. Co. v. 
Conley, 78 Tenn. 531, 1882 Tenn. LEXIS 219 
(1882); Freeman v. Illinois Cent. R.R., 107 
Tenn. 340, 64 S.W. 1, 1901 Tenn. LEXIS 82 
(1901); Railroad v. Bentz, 108 Tenn. 670, 69 
S.W. 317, 1902 Tenn. LEXIS 14, 91 Am. St. Rep. 
763, 58 L.R.A. 690 (1902); Davidson Benedict 
Co. v. Severson, 109 Tenn. 572, 72 S.W. 967, 
1902 Tenn. LEXIS 95 (1903), overruled, Jordan 
v. Baptist Three Rivers Hosp., 984 S.W.2d 593, 
1999 Tenn. LEXIS 43 (Tenn. 1999). 

The incidental damages suffered by the next 
of kin are such as the deceased himself could 
have recovered had he been permanently dis- 
abled for life, and were himself prosecuting the 
suit. This measure of damages represents the 
pecuniary value of the life of the deceased, 
which the beneficiaries under the statute are 
entitled to recover as the pecuniary damages 
sustained by them. To allow them to recover 
both what the decedent might have recovered 
himself for permanent disability for life and 
what they have sustained as pecuniary dam- 
ages consequent upon the death is to allow 
duplicate damages for the one life. There is no 
warrant for the allowance of duplicate dam- 
ages. Davidson Benedict Co. v. Severson, 109 
Tenn. 572, 72 S.W. 967, 1902 Tenn. LEXIS 95 
(1903), overruled, Jordan v. Baptist Three Riv- 
ers Hosp., 984 S.W.2d 593, 1999 Tenn. LEXIS 
43 (Tenn. 1999). , 


10. Exemplary Damages. 

In actions for personal injuries resulting in 
death, the measure of damages is actual com- 
pensation where the nature of the case admits 
of the application of the rule; but in cases where 
the elements of malice, gross negligence, will- 
fulness, wantonness, or cruelty enter into the 
wrong done, the interest of society and that of 
the aggrieved party are blended, and the jury in 
such cases may, in its discretion, award exem- 
plary, vindictive, or punitive damages. Haley v. 
Mobile & O. R. Co., 66 Tenn. 239, 1874 Tenn. 
LEXIS 118 (1874); Louisville & N. R.R. Co. v. 
Garrett, 76 Tenn. 438, 1881 Tenn. LEXIS 30, 41 
Am. Rep. 640 (1881); Knoxville Traction Co. v. 
Lane, 103 Tenn. 376, 53 S.W. 557, 1899 Tenn. 
LEXIS 118, 46 L.R.A. 549 (1899); Louisville & 
N. R. Co. v. Satterwhite, 112 Tenn. 185, 79 S.W. 
106, 1903 Tenn. LEXIS 97 (1904); Union R. Co. 
v. Carter, 129 Tenn. 459, 166 S.W. 592, 1914 
Tenn. LEXIS 133 (1914). 

Vindictive or exemplary damages may be 
awarded though death be instantaneous to the 
person injured. Haley v. Mobile & O. R. Co., 66 
Tenn. 239, 1874 Tenn. LEXIS 113 (1874); Kan- 
sas C., F.S. & M. R. Co. v. Daughtry, 88 Tenn. 
721, 13 S.W. 698, 1890 Tenn. LEXIS 9 (1890), 
affd, 138 U.S. 298, 11S. Ct. 306, 34 L. Ed. 963, 
1891 U.S. LEXIS 2085 (1891). 
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The allowance of exemplary damages, when 
warranted by the pleadings and the proof, is 
left to the sound discretion of the jury; and an_ 
instruction in such case that such damages 
must or should be assessed, or that it is not only 
the jury’s right, but its duty, to do so, is errone- 
ous. Louisville & N. R. Co. v. Satterwhite, 112 
Tenn. 185, 79 S.W. 106, 1903 Tenn. LEXIS 97 
(1904). 

Exemplary damages may be allowed for 
wrongful killing by special officer employed by 
the defendant, while attempting to arrest the 
decedent for the misdemeanor of stealing a ride 
on defendant’s train, and a judgment for $2,000 
was not disturbed as excessive. Union R. Co. v. 
Carter, 129 Tenn. 459, 166 S.W. 592, 1914 Tenn. 
LEXIS 133 (1914). 


11. Deduction for Living Expenses. 

In challenging amount of wrongful death 
award, defendant could not complain of the 
trial court’s failure to make a deduction for the 
decedents’ living expenses where the defendant 
failed to offer proof on the issue at trial. Hutton 
v. City of Savannah, 968 S.W.2d 808, 1997 
Tenn. App. LEXIS 565 (Tenn. Ct. App. 1997). 


12. Mitigation of Damages. 

In estimating the damages sustained by 
those entitled to recover it is competent for the 
wrongdoer (the defendant) to show, in mitiga- 
tion of the damages, that the deceased was a 
drunken and worthless man; that he provided 
nothing for his family, but consumed what his 
family supplied. Nashville & C. R. Co. v. Prince, 
49 Tenn. 580, 1871 Tenn. LEXIS 47 (1871). 

Funeral expenses are an element of damage. 
Landrum vy. Callaway, 12 Tenn. App. 150, — 
S.W.2d —, 1930 Tenn. App. LEXIS 48 (Tenn. Ct. 
App. 1930). 

In suit by administrator for benefit of widow 
and children of a deceased person to recover for 
wrongful death of deceased the trial court prop- 
erly refused charge by defendant that no recov- 
ery could be had for loss by widow and children 
of the society and companionship of father since 
such was a proper element to consider under 
the rule of compensatory damages recoverable. 
Landrum v. Callaway, 12 Tenn. App. 150, — 
S.W.2d —, 1930 Tenn. App. LEXIS 48 (Tenn. Ct. 
App. 1930). 

Damages are not mitigated by the neglect of 
a physician attending injured person. Heggie v. 
Barley, 5 Tenn. Civ. App. (5 Higgins) 78 (1914). 

The desertion of a child by the father and 
failure to provide will not mitigate the damages 
recoverable for the child’s death where the 
father’s act did not contribute to the death. 
Heggie v. Barley, 5 Tenn. Civ. App. (5 Higgins) 
78 (1914). 

The fact that deceased was self-supporting 
and no one contributed to her support and that 
she did not contribute to the support of anyone 
else is immaterial as regards the question of 
damages. Potts v. Leigh, 15 Tenn. App. 1, — 
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S.W.2d —, 1931 Tenn. App. LEXIS 115 (Tenn. 
Ct. App. 1931). 

The fact of estrangement of deceased and her 
husband is immaterial in determining the 
amount of damages. Potts v. Leigh, 15 Tenn. 
App. 1, — S.W.2d —, 1931 Tenn. App. LEXIS 
115 (Tenn. Ct. App. 1931). 


13. Excessive Damages. 

Judgment for $10,000 for death of woman, 34 
years of age, in good health, earning from eight 
to ten dollars weekly, will not be disturbed on 
appeal on ground that it is excessive, her ex- 
pectance being over 31 years. Potts v. Leigh, 15 
Tenn. App. 1, — S.W.2d —, 1931 Tenn. App. 
LEXIS 115 (Tenn. Ct. App. 1931). 

Verdict of $10,000 was reduced to $6,500 in 
the death of a five and a half year old child who 
suffered for two hours before death. Garis v. 
Eberling, 18 Tenn. App. 1, 71 S.W.2d 215, 1934 
Tenn. App. LEXIS 9 (Tenn. Ct. App. 1934). 

In actions against railroad, verdict of $22,500 
for death of 11-year-old child, and verdict for 
death of 13-year-old child was not excessive 
under this statute. Southern R. Co. v. Miller, 
285 F.2d 202, 1960 U.S. App. LEXIS 3074, 85 
A.L.R.2d 842 (6th Cir. Tenn. 1960). 

Allowance of $5,000 for wrongful death of 84 
year old woman in moderately good health who 
suffered fractures of leg and thumb in fall and 
died three days later from an embolism was not 
excessive. Interstate Life & Acci. Co. v. Cox, 55 
Tenn. App. 40, 396 S.W.2d 80, 1965 Tenn. App. 
LEXIS 238 (Tenn. Ct. App. 1965). 

Verdict of $76,105, remitted by $26,105 to 
$50,000, was not excessive for wrongful death 
of 9-year-old boy who was industrious in nature 
with good personal habits and life expectancy of 
60.8 years. Southern R. Co. v. Sloan, 56 Tenn. 
App. 380, 407 S.W.2d 205, 1965 Tenn. App. 
LEXIS 232 (Tenn. Ct. App. 1965). 

Award of $103,923 was not excessive for 
wrongful death of 41-year-old female school 
teacher who was in good health, sober in habits, 
very industrious with a life expectancy of 36.4 
years and estimated future earnings of 
$133,199, the present value of which was 
$88,520 using six percent discount factor. 
Southern R. Co. v. Sloan, 56 Tenn. App. 380, 
407 S.W.2d 205, 1965 Tenn. App. LEXIS 232 
(Tenn. Ct. App. 1965). 

For the death of a soya company employee, 
killed by the falling upon him of the door of a 
box car from which he and a fellow employee 
were attempting to unload soybeans, who was 
45 years old, lived 18 days in intense and 
excruciating pain, had an income of $5,000 per 
year, and left surviving him a widow and three 
minor children, a verdict of $140,000 was not so 
excessive as to require remittitur. Smith v. 
Illinois C. R. Co., 394 F.2d 254, 1968 U.S. App. 
LEXIS 6843 (6th Cir. Tenn. 1968). 

A jury award of $75,000 for the death of an 
11-year-old boy whom the jury had found guilty 
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of remote contributory negligence and who 
never regained consciousness before his death 
was not excessive. Strother v. Lane, 554 S.W.2d 
631, 1976 Tenn. App. LEXIS 266 (Tenn. Ct. 
App. 1977). 

Child’s award of $260,000 for the deaths of 
the child’s 70 and 79 year-old parents was 
reduced to $150,000 where no proof was offered 
as to the pecuniary value of the domestic ser- 
vices the parents had provided for their child. 
Hutton v. City of Savannah, 968 S.W.2d 808, 
1997 Tenn. App. LEXIS 565 (Tenn. Ct. App. 
19977): 


14. Interest. 

Interest will be allowed from the date of the 
rendition of a judgment by the circuit court in 
an action for personal injuries or wrongful 
death, upon its affirmance in the Supreme 
Court. Chesapeake, O. & S. W. R. Co. v. Hig- 
gins, 85 Tenn. 620, 4 S.W. 47, 1887 Tenn. LEXIS 
3 (1887); Louisville & N. R. Co. v. Wallace, 91 
Tenn. 35, 17 S.W. 882, 1981 Tenn. LEXIS 74 
(1891). 

Interest cannot be allowed, as part of the 
verdict, and it is reversible error for the trial 
judge to instruct the jury that they may, in their 
discretion, allow interest upon the amount of 
damages awarded. Louisville & N. R. Co. v. 
Wallace, 91 Tenn. 35, 17 S.W. 882, 1981 Tenn. 
LEXIS 74 (1891); Young v. Cowden, 98 Tenn. 
577, 40 S.W. 1088, 1897 Tenn. LEXIS 147 
(1897); Louisville & N. R. Co. v. Fort, 112 Tenn. 
432, 80 S.W. 429, 1903 Tenn. LEXIS 114 (19083). 

Remittitur of the interest as a separate item 
in the verdict, made in the Supreme Court in a 
case where interest was allowed as part of the 
verdict, cures the error in the verdict. Louisville 
& N. R. Co. v. Wallace, 91 Tenn. 35, 17 S.W. 882, 
1981 Tenn. LEXIS 74 (1891); Young v. Cowden, 
98 Tenn. 577, 40 S.W. 1088, 1897 Tenn. LEXIS 
147 (1897); Alabama G. S. R. Co. v. Roberts, 113 
Tenn. 488, 82 S.W. 314, 1904 Tenn. LEXIS 39, 
67 L.R.A. 495, 3 Ann. Cas. 937 (1904). 


15. Proof. 

In an action for wrongful death, it is compe- 
tent to show the deceased person’s ability and 
capacity for labor, as well as his skill in any 
particular art or profession, and that his habits 
were good, regular, and temperate, in order to 
show what he was capable of earning; but what 
money in fact he made the year previous is not 
pertinent, and is not strictly competent. E. T. V. 
& G. R.R. v. White, 73 Tenn. 540, 1880 Tenn. 
LEXIS 178 (1880); East T., V. & G. R.R. Co. v. 
Gurley, 80 Tenn. 46, 1883 Tenn. LEXIS 138 
(1883); Louisville & N. R. Co. v. Howard, 90 
Tenn. 144, 19 S.W. 116, 1891 Tenn. LEXIS 4 
(1891); Bridge Co. v. Barnes, 98 Tenn. 401, 39 
S.W. 714, 1896 Tenn. LEXIS 234 (Tenn. Dec. 
1896). 

Evidence of the minimum value of the crops 
raised by the deceased for the past years and 
the value of the same crops raised by others is 
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incompetent and inadmissible. Louisville & N. 
R. Co. v. Howard, 90 Tenn. 144, 19 S.W. 116, 
1891 Tenn. LEXIS 4 (1891). 

Under a declaration based on this section, it 
is competent to show the circumstances relat- 
ing to the condition and treatment of the de- 
ceased from the time of the injury until his 
death. Wabash Screen Door Co. v. Black, 126 F. 
721, 1903 U.S. App. LEXIS 4358 (6th Cir. Tenn. 
1903). 

So far as the right of action is that of the 
deceased, his personal representative and next 
of kin are bound by his admissions made while 
yet alive. Middle T. R. Co. v. McMillan, 134 
Tenn. 490, 184 S.W. 20, 1915 Tenn. LEXIS 174 
(1916). 

In an action by a husband to recover damages 
for the wrongful death of his wife, the burden of 
proof on the issue of the contributory negli- 
gence of the husband is upon the defendant. 
Hines v. Partridge, 144 Tenn. 219, 231 S.W. 16, 
1920 Tenn. LEXIS 75 (1921). 

Proof that a deceased daughter aided in the 
support of the plaintiff mother is not compe- 
tent, but the error in its admission is not 
reversible where the charge to the jury did not 
refer to that proof as an element of damages, 
showing same allowable. Johnson v. Maury 
County Trust Co., 15 Tenn. App. 326, — S.W.2d 
—, 1932 Tenn. App. LEXIS 100 (Tenn. Ct. App. 
1932). 

Proof of life expectancy, state of health, and 
earning capacity are necessary in fixing dam- 
ages for wrongful death. An instruction to the 
jury that age, earning capacity, and character 
of citizenship of the deceased should be looked 
to in fixing damages was erroneous in the 
absence of proof on the subject. Tennessee C. R. 
Co. v. Dial, 16 Tenn. App. 646, 65 S.W.2d 610, 
1933 Tenn. App. LEXIS 38 (Tenn. Ct. App. 
1933). 

Where error in jury instructions results in 
damages being awarded on behalf of decedent 
without evidence being adduced as to pecuniary 
value of that life, the award will not be over- 
turned where there is ample evidence at trial of 
other grounds for jury’s verdict. Scott v. Jones 
Bros. Constr., 960 S.W.2d 589, 1997 Tenn. App. 
LEXIS 438 (Tenn. Ct. App. 1997). 


16. Instructions. 

In an action for the wrongful death of a wife, 
an instruction, “If you find in favor of the 
plaintiff, it will be your duty to fix the amount 
of his recovery. The measure of the recovery 
would be reasonable compensation for the life 
of the deceased. In determining that, take into 
consideration her age, the state of her health, 
her expectancy of life, of a person of her state of 
health and age, and let your verdict be for 
reasonable compensation,” was held not to be 
prejudicially erroneous against the defendant, 
although the trial court should have charged 
the jury that the measure of damages was the 
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pecuniary value of the life of the deceased, and 
not any sentimental value which the jury might 
place on the deceased’s life, and, further, in 
arriving at the value of the life, it should be 
taken into consideration that at best the dura- 
tion of life is uncertain. Hines v. Partridge, 144 
Tenn. 219, 231 S.W. 16, 1920 Tenn. LEXIS 75 
(1921). 

In death action it was error to charge the jury 
that it might look to the age of deceased and his 
earning capacity where there was no evidence 
as to his earning capacity, state of health, life 
expectancy, or amount of wages earned. Ten- 
nessee C. R. Co. v. Dial, 16 Tenn. App. 646, 65 
S.W.2d 610, 1933 Tenn. App. LEXIS 38 (Tenn. 
Ct. App. 1933). 

Alleged error of trial court in action for death 
of 5% year old boy in charging that loss of 
services during the child’s minority was an 
element to consider in arriving at damages was 
not prejudicial where the amount of the award 
was $5,000 and the child was physically and 
mentally normal as the value of the life of such 
child was not less than that amount regardless 
of the alleged erroneous charge. Bradshaw v. 
Holt, 200 Tenn. 249, 292 S.W.2d 30, 1956 Tenn. 
LEXIS 403 (1956). 

Instructions in wrongful death action that 
jury could consider circumstances and condi- 
tion of decedent’s wife, the services he would 
have performed for his wife, the portion of his 
earnings he would have in the future applied to 
care and support of his wife and the life expec- 
tancy of his wife constituted reversible error. 
Newman v. Simmons, 62 Tenn. App. 610, 466 
S.W.2d 506, 1970 Tenn. App. LEXIS 289 (Tenn. 
Ct. App. 1970). 


17. Husband and Wife. 

Wife’s administrator may not maintain ac- 
tion for wrongful death of wife as result of 
unlawful assault of her husband. There is no 
new cause of action created, and deceased had 
none. Wilson v. Barton, 153 Tenn. 250, 283 S.W. 
71, 1925 Tenn. LEXIS 25 (1926); Tobin v. Gel- 
rich, 162 Tenn. 96, 34 S.W.2d 1058, 1930 Tenn. 
LEXIS 67 (1931), overruled in part, Davis v. 
Davis, 657 S.W.2d 753, 1983 Tenn. LEXIS 723 
(Tenn. 1983). 

If there are no children or descendants of 
children, the surviving husband alone, to the 
exclusion of the wife’ next of kin, is entitled to 
the recovery, although the action must be by an 
administrator. Potts v. Leigh, 15 Tenn. App. 1, 
— §.W.2d —, 1931 Tenn. App. LEXIS 115 
(Tenn. Ct. App. 1931). 

It is not material that the deceased wife and 
her husband had been estranged and lived 
apart, since it does not affect the pecuniary 
value of the wife’s life. Potts v. Leigh, 15 Tenn. 
App. 1, — S.W.2d —, 1931 Tenn. App. LEXIS 
115 (Tenn. Ct. App. 1931). 

Surviving spouse never had an individual 
claim to assert because the wrongful death 
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claims he asserted against a hospital were 
brought in a representative capacity on behalf 
of the decedent. Beard v. Branson, — S.W.3d —, 
2016 Tenn. App. LEXIS 233 (Tenn. Ct. App. 
Mar. 31, 2016), rehearing denied, — S.W.3d —, 
2016 Tenn. App. LEXIS 287 (Tenn. Ct. App. Apr. 
26, 2016), rev'd, 528 S.W.3d 487, 2017 Tenn. 
LEXIS 540 (Tenn. Aug. 30, 2017). 


18. —Loss of Consortium. 

Wrongful Death Act does not provide for 
recovery for grief or loss of consortium by the 
decedent’s children. Still v. Baptist Hospital, 
Inc., 755 S.W.2d 807, 1988 Tenn. App. LEXIS 
315 (Tenn. Ct. App. 1988), questioned, Taylor v. 
Beard, 104 S.W.3d 507, 2003 Tenn. LEXIS 165 
(2003). 

Depending on the facts of the relationship, a 
parent may recover loss of consortium damages 
as an element of the pecuniary value of the 
child’s life. Alexander v. Beale St. Blues Co., 
108 F. Supp. 2d 934, 1999 U.S. Dist. LEXIS 
22251 (W.D. Tenn. 1999). 

Loss of consortium may be considered when 
calculating the pecuniary value of a deceased’s 
life. Jordan v. Baptist Three Rivers Hosp., 984 
S.W.2d 593, 1999 Tenn. LEXIS 43 (Tenn. 1999). 

Loss of consortium consists of several ele- 
ments, encompassing not only tangible services 
provided by a family member, but also intan- 
gible benefits each family member receives 
from the continued existence of other family 
members, including attention, guidance, care, 
protection, training, companionship, coopera- 
tion, affection, love and in the case of a spouse, 
sexual relations. Jordan v. Baptist Three Rivers 
Hosp., 984 S.W.2d 593, 1999 Tenn. LEXIS 43 
(Tenn. 1999). 

The holding in Jordan v. Baptist Three Riv- 
ers Hosp., 984 S.W.2d 593, 1999 Tenn. LEXIS 
43 (Tenn. 1999) that loss of consortium may be 
considered when calculating the pecuniary 
value of a deceased’s life and that such claims 
may encompass a child’s loss, applies retroac- 
tively to: (1) All cases tried or retried after the 
date of the Jordan decision; and (2) All cases 
pending on appeal in which the issue decided in 
Jordan was raised at an appropriate time. Hill 
v. City of Germantown, 31 S.W.3d 234, 2000 
Tenn. LEXIS 587 (Tenn. 2000). 

Trial court erred in refusing to instruct the 
jury on a decedent’s parents’ claim for loss of 
filial consortium in a wrongful death action; a 
new trial was necessary only as to consortium 
damages as it was clear that the jury’s damages 
award was limited to the decedent’s pain and 
suffering. Rothstein v. Orange Grove Ctr., 60 
S.W.3d 807, 2001 Tenn. LEXIS 808 (Tenn. 
2001). 

Because the term “pecuniary value” includes 
consortium-like damages, children of the de- 
ceased were not limited in their recovery to 
medical and funeral expenses and loss of earn- 
ing capacity; their award could include inciden- 
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tal damages, including loss of consortium, and 
therefore, the court’s award of $300,000 to the 
decedent’s children was not excessive. Knowles 
v. State, 49 S.W.3d 330, 2001 Tenn. App. LEXIS 
120 (Tenn. Ct. App. 2001), review or rehearing 
denied, — S.W.3d —, 2001 Tenn. LEXIS 549 
(Tenn. July 2, 2001). 


19. —Divorced Spouses. 

Divorced father was entitled to share with 
his ex-wife in the proceeds of a judgment for the 
wrongful death of their minor daughter, subject 
to a lien on any funds recovered to satisfy any 
arrearage that may be owed as child support. 
Spurling v. Johnson, 747 S.W.2d 350, 1987 
Tenn. App. LEXIS 3138 (Tenn. Ct. App. 1987). 


20. Children of Deceased. 

Loss of consortium may be considered when 
calculating the pecuniary value of a deceased’s 
life, and such losses are not limited to spousal 
claims but also necessarily encompass a child’s 
loss, whether minor or adult. Jordan v. Baptist 
Three Rivers Hosp., 984 S.W.2d 593, 1999 
Tenn. LEXIS 43 (Tenn. 1999). 

The age of the child does not, in and of itself, 
preclude consideration of parental consortium 
damages, and the adult child inquiry shall take 
into consideration factors such as closeness of 
the relationship and dependence (i.e., of a 
handicapped adult child, assistance with day 
care, etc.). Jordan v. Baptist Three Rivers 
Hosp., 984 S.W.2d 593, 1999 Tenn. LEXIS 43 
(Tenn. 1999). 

The holding in Jordan v. Baptist Three Riv- 
ers Hosp., 984 S.W.2d 593, 1999 Tenn. LEXIS 
43 (Tenn. 1999) that loss of consortium may be 
considered when calculating the pecuniary 
value of a deceased’s life and that such claims 
may encompass a child’s loss, applies retroac- 
tively to: (1) All cases tried or retried after the 
date of the Jordan decision; and (2) All cases 
pending on appeal in which the issue decided in 
Jordan was raised at an appropriate time. Hill 
v. City of Germantown, 31 S.W.3d 234, 2000 
Tenn. LEXIS 587 (Tenn. 2000). 

Decedent’s children did not have a separate 
claim but one indivisible cause of action ex- 
isted, the cause of action the decedent would 
have had, absent death, against the wrongdoer; 
therefore, the decedent’s survivors were only 
permitted to assert the cause of action in a 
representative capacity on the decedent’s be- 
half. Beard v. Branson, — S.W.3d —, 2016 
Tenn. App. LEXIS 233 (Tenn. Ct. App. Mar. 31, 
2016), rehearing denied, — S.W.3d —, 2016 
Tenn. App. LEXIS 287 (Tenn. Ct. App. Apr. 26, 
2016), rev'd, 528 S.W.3d 487, 2017 Tenn. LEXIS 
540 (Tenn. Aug. 30, 2017). 


21. Conflict of Law. 

The “most significant relationship” approach 
of §§ 6, 145, 146, and 175 of the Restatement 
(Second) of Conflict of Laws (1971) was adopted 
by the state supreme court in place of the 
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doctrine of lex loci delecti to resolve conflict of 
law questions in tort cases. Hataway v. McKin- 
ley, 830 S.W.2d 53, 1992 Tenn. LEXIS 313 
(Tenn. 1992). 


22. Hedonic Damages. 
T.C.A. § 20-5-113 does not allow claims for 
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hedonic damages; thus, it was proper for the 
trial court to refuse plaintiffs requested in- 
struction on that issue. Spencer v. A-1 Crane 
Serv., 880 S.W.2d 938, 1994 Tenn. LEXIS 174 
(Tenn. 1994). 


20-5-114. Death of executor or administrator. 


When any sole executor or administrator is plaintiff or defendant and dies, 
the suit may be revived by or against the executor, administrator de bonis non 
or other successor in the interest of the decedent. 


History. 

Code 1858, § 2853 (deriv. Acts 1825, ch. 65, 
§§ 4, 5); Shan., § 4574; Code 1932, § 8699; 
T.C.A. (orig. ed.), § 20-616. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 709. 


NOTES TO DECISIONS 


1. Scire Facias. 

The scire facias is the statutory mode of 
reviving suits, in the inferior and Supreme 
Courts, against the heir, representative, assign, 


20-5-115. [Reserved.] 


or “other successor” of a deceased party, or 
against a new municipal corporation succeed- 
ing the old one. O’Connor v. Memphis, 74 Tenn. 
730, 1881 Tenn. LEXIS 204 (1881). 


20-5-116. Party substituted in revivor. 


Suit abated by the death of either party may be revived by or against the 
heir, personal representative, guardian or assign, as the case may be, who may 
be legally entitled to the decedent’s place in the subject matter of the litigation. 


History. 

Code 1858, § 2859 (deriv. Acts 1786, ch. 14, 
§ 1; 1794, ch: I, § 64; 1809 (Sept.), ch. 121, 
§ 3); Shan., § 4579; Code 1932, § 8704; T.C.A. 
(orig. ed.), § 20-618. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§ 51. 


Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 709. 

Tennessee Jurisprudence, 1 Tenn. Juris., 
Abatement, Survival and Revival, §§ 27, 32; 2 
Tenn. Juris., Appeal and Error, § 50. 


NOTES TO DECISIONS 


Analysis 


. Administrator’s Right. 

. Scire Facias Without Formal Order. 
. Decree Without Revivor. 

. Death of Defendant. 

. Personal Representative. 

. Submission to Jury Without Revivor. 


=a Ook WWE 


. Administrator’s Right. 

Where the administrator may sue for an act 
done in the intestate’s lifetime, he may revive 
an action commenced by his intestate for the 


same act. Douglass v. Morford, 15 Tenn. 78, 15 
Tenn. 79, 1834 Tenn. LEXIS 15 (1834). 

The revivor of a case in the name of the 
plaintiffs personal representatives was justi-_ 
fied where case was in judgment before the 
death of the plaintiff. Lenoir Car Works v. 
Trinkle, 228 F. 634, 1915 U.S. App. LEXIS 
2050, 3 A.L.R. 1394 (6th Cir. Tenn. 1915). 


2. Scire Facias Without Formal Order. 
Scire facias to revive, without a formal order 

to revive, does not render the judgment invalid, 

where the parties appeared, demurred, and 
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pleaded. Rhinehart, Ballard & Co. v. Murray, 
83 Tenn. 469, 1885 Tenn. LEXIS 68 (1885). 


3. Decree Without Revivor. 

A decree without a revivor will not be re- 
versed, where all the parties succeeding to the 
interest of the decedent were already parties to 
the suit. Gilchrist v. Cannon, 41 Tenn. 581, 
1860 Tenn. LEXIS 111 (1860); Rhodes v. 
Crutchfield, 75 Tenn. 518, 1881 Tenn. LEXIS 
150 (1881); Allen v. Shanks, 90 Tenn. 359, 16 
S.W. 715, 1891 Tenn. LEXIS 25 (1891). 


4. Death of Defendant. 

As to death of principal obligor on a note, see 
Reams v. McNail, 28 Tenn. 542, 1848 Tenn. 
LEXIS 119 (1848). 


5. Personal Representative. 

Where an injured party brings suit for per- 
sonal injuries and thereafter dies from other 
supervening causes, such suit for personal in- 
juries may be revived in the name of the plain- 
tiffs personal representative but not in the 
name of the next of kin. Gipson v. Memphis S. 
R. Co., 51 Tenn. App. 31, 364 S.W.2d 110, 1962 
Tenn. App. LEXIS 93 (Tenn. Ct. App. 1962). 
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6. Submission to Jury Without Revivor. 

In suit by conservator to have certain deeds 
of a decedent declared invalid, where plaintiff 
died prior to submission of case to jury it was 
error for the trial court to proceed with the 
submission of the case to the jury without 
revivor in the name of the proper party com- 
plainants and in withholding from the jury the 
information of the plaintiffs death, however 
such error was not reversible where no assign- 
ment of error was made to this action of the 
court. Holmes v. Dorris, 55 Tenn. App. 279, 399 
S.W.2d 512, 1964 Tenn. App. LEXIS 168 (Tenn. 
Ct. App. 1964). 

Where, in action brought by conservator, 
court erred in submitting case to jury after 
receiving word that complainant had died, the 
action of the chancellor in reviving the cause in 
the name of the proper parties complainant 
after the verdict of the jury was received but 
before a decree was entered cured all defects 
resulting from the failure of the chancellor to 
require the cause to be revived before the 
submission of the case to the jury. Holmes v. 
Dorris, 55 Tenn. App. 279, 399 S.W.2d 512, 1964 
Tenn. App. LEXIS 168 (Tenn. Ct. App. 1964). 


20-5-117. Death of nominal plaintiff. 


Where a suit is commenced in the name of one person for the use of another 
and the nominal plaintiff dies, the suit may be prosecuted without a revivor, as 


if the death had not happened. 


History. 

Code 1858, § 2858 (deriv. Acts 1825, ch. 29, 
§ 3); Shan., § 4578; Code 1932, § 8703; T.C.A. 
(orig. ed.), § 20-621. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§ 319. 


Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 708. 

Tennessee Jurisprudence, 1 Tenn. Juris., 
Abatement, Survival and Revival, § 29; 3 Tenn. 
Juris., Assignments, §§ 51, 53. 


NOTES TO DECISIONS 


Analysis 


1. General Rule. 
2. Rule Applied to Defunct Corporation. 
3. Suits in Chancery. 


1. General Rule. 

A revivor is unnecessary where the nominal 
plaintiff dies pending the suit. Wolfe v. Tyler, 48 
Tenn. 313, 1870 Tenn. LEXIS 55 (1870); Kyle v. 
Ewing, 73:Tenn. 580, 1880 Tenn. LEXIS 187 
(1880). 


2. Rule Applied to Defunct Corporation. 
The beneficiaries of a fund assigned by a 
corporation, afterwards becoming dissolved by 
expiration of its charter, may in chancery en- 
force their rights, on the principle that the 
death of the nominal plaintiff suing for the use 
of another will not abate the latter’s suit. In- 


graham vy. Terry, 30 Tenn. 572, 1851 Tenn. 
LEXIS 107 (1851); State v. Bank of Tennessee, 
62 Tenn. 395, 1874 Tenn. LEXIS 67 (1874); Kyle 
v. Ewing, 73 Tenn. 580, 1880 Tenn. LEXIS 187 
(1880). 

By the express provision of the statute, upon 
the death of the nominal plaintiff, the suit may 
be prosecuted without revivor, as if death had 
not happened; and there could be no good 
reason why the same rule should not apply 
where the nominal plaintiff is a corporation, 
and becomes defunct pending the action. Kyle v. 
Ewing, 73 Tenn. 580, 1880 Tenn. LEXIS 187 
(1880). 

Even though corporation ceased to exist be- 
fore action was brought the unnecessary use of 
the name of the defunct corporation may be 
rejected as surplusage. Kyle v. Ewing, 73 Tenn. 
580, 1880 Tenn. LEXIS 187 (1880). 
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3. Suits in Chancery. 

This statute does not apply to courts of eq- 
uity, and such suits must be revived in the 
name of the personal representative of the 
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suit. Morrison v. Deaderick, 29 Tenn. 342, 1849 
Tenn. LEXIS 80 (1849); East Tenn., G. & V.R.R. 
v. Henderson ex rel. Mathis, 69 Tenn. 1, 1878 
Tenn. LEXIS 30 (1878). 


nominal plaintiff, when he dies pending the 


20-5-118. Automobile liability insurance carrier negligent in failing to 
settle claim against insured — Survival of action — Assign: 
ment of right of action for benefit of creditors. 


(a) Any cause of action belonging to an insured person against the insured’s 
automobile liability insurance carrier, based upon the negligence or bad faith 
of the insurance carrier in failing or refusing to settle any claim against the 
insured person within the limits of the insured’s automobile liability insurance 
policy, shall survive the death of the insured person and shall pass to the 
insured’s personal representative. 

(b) Any cause of action within the purview of subsection (a) shall by 
operation of law be assigned to and be an asset belonging to any trustee in 
bankruptcy, receiver or other person acting in a representative capacity for the 
creditors of the insured person, and the cause of action may be filed and 
maintained by the trustee, receiver or other person acting in a representative 
capacity for the creditors of the insured person in the trustee’s, receiver’s or 
representative’s own name as the representative in any court having jurisdic- 
tion and venue of the cause of action against the automobile liability insurance 
carrier of the insured person. 

(c) No action within the purview of subsection (a) now pending or hereafter 
filed in any court of this state shall be abated or dismissed by any court upon 
the grounds that the action is or was not assignable by the insured person to 
one (1) of the persons or class of persons as set out in subsections (a) and (b). 


History. 
Acts 1967, ch. 381, §§ 1-8; T.C.A., §§ 20-624 
— 20-626; modified; T.C.A. § 20-5-120. 


Code Commission Notes. This section was 
renumbered from § 20-5-120 to § 20-5-118 by 
the authority of the Code Commission in 2021. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 691. 


Tennessee Jurisprudence, 3 Tenn. Juris., As- 
signments, § 12; 4 Tenn. Juris., Bankruptcy, 
§ 26. 


Law Reviews. 
Excess Liability of Insurers in Tennessee 
(Phillip A. Fleissner), 38 Tenn. L. Rev. 82. 
Insurance — Insurer’s Liability for Excess 
Judgment When Policy Has a Per Person Maxi- 
mum, 38 Tenn. L. Rev. 289. 


CHAPTER 6 
PLEADINGS 
Part 1. General Provisions 

Section 
20-6-101. Scope of chapter. 
20-6-102. Use of identifying information in electronic or paper filing. 
20-6-103. Use of recycled paper. 

Part 2. Declarations 
20-6-201. Successive actions. 
20-6-202. Actions on bonds. 
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Part 3. Defensive Pleas 


Section 
20-6-301. Claims for contractual attorney fees. 


Part 4. Setoff 


20-6-401. Setoff by co-maker or surety. 
20-6-402. Costs on equal demands. 
20-6-403. Judgment molded to facts. 


PART 1 
GENERAL PROVISIONS 


20-6-101. Scope of chapter. 


The pleadings described in this chapter apply to all actions at law and to all 
legal proceedings for the redress of civil injuries in which pleadings are 
necessary and not otherwise expressly prescribed. 


_ History. Textbooks. 
Code 1858, § 2880; Shan., § 4601; Code Tennessee Jurisprudence, 20 Tenn. Juris., 
1932, § 8725; T.C.A. (orig. ed.), § 20-701. Pleading, § 2. 
_ Cross-References. Law Reviews. 
Clerk’s fees, § 8-21-401. Procedure — Counterclaim Statute Amended 


Effect of failure to deny instrument under jo Apply in Chancery, 6 Vand. L. Rev. 797. 
oath, § 24-5-105. 


Signing of pleadings, Tenn. R. Civ. P. 11. 
NOTES TO DECISIONS 


1. Application. Hood Lumber Co. v. Five Points Lumber Co., 
This chapter (now part) is intended to apply 193 Tenn. 681, 249 S.W.2d 896, 1952 Tenn. 
_ to common law courts only and not tochancery. LEXIS 342 (1952). 


20-6-102. Use of identifying information in electronic or paper filing. 


(a) Unless otherwise required by statute, court rule, or court order, in an 
electronic or paper filing with the court that contains an individual’s social 
security number, taxpayer identification number, or birth date; the name of an 
individual known to be a minor; or a financial account number, a party or 
nonparty making the filing shall include only: 

(1) The last four (4) digits of the social security number and taxpayer 

identification number; 7 

(2) The year of the individual’s birth; 

(3) The minor’s initials; and 

(4) The last four (4) digits of the financial account number. 
(b) This section does not apply to filings in juvenile court. 


_ History. 10338; T.C.A. (orig. ed.), § 20-703), concerning 
Acts 2019, ch. 151, § 1. verified pleadings, was repealed by Acts 1991, 


Compiler’s Notes. ch. 273, § 3. 


Former § 20-6-102 (Code 1932, §§ 10337, 
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20-6-103. Use of recycled paper. 


(a) The general assembly finds and declares that there is a need to expand 
upon existing laws that foster the effective and efficient management of solid 
waste by requiring that certain documents submitted by attorneys to courts of 
record be submitted on recycled paper. The general assembly further finds that 
the expanded use of recycled paper will protect and enhance the environment 
and the health and safety of the citizens of this state. 

(b) As used in this section, unless the context otherwise requires: 

(1) “Document” means a pleading or other paper submitted as an appen- 
dix to a pleading by an attorney, if the document is required or permitted to 
be filed with a clerk of a court of record concerning an action to be 
commenced or that is pending before a court of record; 

(2) “Post-consumer waste” includes a product generated by a business or 
consumer that has served its intended end use and that has been separated 
from solid waste for the purpose of collection, recycling and disposition; and 

(3) “Recycled paper” means paper with not less than fifty percent (50%) of 
its total weight consisting of secondary and post-consumer waste and with 
no less than ten percent (10%) of the total weight consisting of post- 
consumer waste. 

(c) An attorney may not submit a document to a court of record after 
January 1, 1995, unless the document is submitted on recycled paper. This 
section applies to all papers appended to each document. 

(d) The procedures adopted to implement this section shall not impede the 
conduct of court business or create grounds for an additional cause of action or 
sanction. 

(e) Acourt of record may not refuse a document solely because of a failure to 
use recycled paper. 

(f) Nothing in this section may be construed to apply to: 

(1) Photographs; 

(2) An original document that was prepared or printed prior to January 1, 
1995; 

(3) A document that was not created at the direction or under the control 
of the submitting attorney; or 

(4) A facsimile copy otherwise permitted to be filed with a court of record 
instead of an original document; provided, that if the original is also required 
to be filed, the original shall be submitted in compliance with this section. 
(g) This section is not applicable if recycled paper is not readily available. 


History. Attorney General Opinions. 
Acts 1994, ch. 900, §§ 2, 3. Constitutionality, OAG 94-016, 1994 Tenn. 


Cross-References. AG LEXIS 12 (2/15/94). 


Use of alkaline paper in state records and 
documents, title 12. ch. 7, part 2. 


597 


PLEADINGS 


20-6-201 


PART 2 
DECLARATIONS 


20-6-201. Successive actions. 


Successive actions may be maintained on the same contract or transaction 
whenever, after the former action, a new cause of action arises therefrom. 


History. 
Code 1858, § 2899; Shan., § 4620; Code 
1932, § 8743; T.C.A. (orig. ed.), § 20-804. 


Textbooks. 
Tennessee Jurisprudence, 1 Tenn. Juris., Ac- 
tions, § 26. 


Law Reviews. 
Actions — Splitting a Cause of Action, 15 
Tenn. L. Rev. 636. 


NOTES TO DECISIONS 


Analysis 


. Applicability. 

. Suit on All Breaches Accrued. 
. Contract of Employment. 

. Guaranty Notes. 

. Rent Installments. 


me oOhWNH 


. Applicability. 

Where appellees’ three prior suits were all 
based on the inter vivos actions which decedent 
took with regard to her property, but the pres- 
ent claim, to the contrary, was founded on her 
testamentary actions, these claims were dis- 
tinct and separate both in character and in time 
and were to be governed not by Tenn. R. Civ. P. 
41.01(2) but by this section. Wright v. Wright, 
832 S.W.2d 542, 1991 Tenn. App. LEXIS 748 
(Tenn. Ct. App. 1991). 

In this breach of a commercial lease agree- 
ment case, the dispositive issue was whether 
the landlord was entitled to recover damages, 
not whether it could bring a successive action 
on the same contract or transaction when a new 
cause of action arose; as the jury found that the 
landlord did not suffer any damages, whether 
the landlord was entitled to an instruction on 
successive actions was moot. Even if the trial 
court erred by excluding the instruction, it was 
harmless because it resulted in no prejudice. 
Bop, LLC v. Plastic Surgery of Nashville, P.C., 
— $.W.3d —, 2020 Tenn. App. LEXIS 447 
(Tenn. Ct. App. Oct. 8, 2020). 


2. Suit on All Breaches Accrued. 

Where several breaches have occurred at the 
time the suit is brought, they must all be sued 
on together, otherwise those omitted cannot be 
subsequently sued on. Matheny v. Preston Ho- 
tel Co., 140 Tenn. 41, 203 S.W. 327, 1918 Tenn. 
LEXIS 17 (1918). 


3. Contract of Employment. 
A contract for services for a certain time for 


stipulated installments payable periodically is 
an entire contract, and a suit for the install- 
ment for one of the periods after the employer’s 
breach, and a recovery therein, operates as res 
judicata against other suits for the subsequent 
periodical installments. E. D. Tarbox & Bro. v. 
Hartenstein, 63 Tenn. 78, 1874 Tenn. LEXIS 
210 (1874); E. T., V. & G. R.R. Co. v. Staub, 75 
Tenn. 397, 1881 Tenn. LEXIS 1382 (1881); 
Barnes v. Black Diamond Coal Co., 101 Tenn. 
354, 47 S.W. 498, 1898 Tenn. LEXIS 73 (1898). 


4, Guaranty Notes. 

Where church executed series of notes se- 
cured by deed of trust and also by guaranty of 
individual church members to repurchase notes 
on default, holders of unmatured notes were 
not necessary parties to suit by holders of 
matured notes to enforce guaranty against 
such individual church members since the hold- 
ers of unmatured notes did not have the right 
under the acceleration clause contained in the 
deed of trust to declare their notes matured and 
consequently full relief could be granted hold- 
ers of matured notes without prejudicing rights 
of holders of unmatured notes who under this 
section would have a right to maintain an 
action for breach of covenant to repurchase if 
and when their notes should be in default. S. M. 
Williamson & Co. v. Ragsdale, 170 Tenn. 439, 
95 S.W.2d 922, 1935 Tenn. LEXIS 150 (1936). 


5. Rent Installments. 

The recovery for past due installments of 
rent accruing at a specified monthly rental 
constitutes no bar to the recovery in another 
action for installments that subsequently fall 
due, as the lease contract in such case is sepa- 
rable, and not entire, and the provision of this 
section is applicable to such cases. Barnes v. 
Black Diamond Coal Co., 101 Tenn. 354, 47 
S.W. 498, 1898 Tenn. LEXIS 73 (1898). 
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20-6-202. Actions on bonds. 


In actions upon penal bonds or other writings for the nonperformance of any 
covenant or agreement contained in the penal bonds or other writings, the 
plaintiff may assign as many breaches as the plaintiff deems proper, and 
verdict and judgment may be rendered for such of the breaches as the plaintiff 
may prove; or, if judgment is rendered for the plaintiff on demurrer or by 


default, a writ of inquiry of damages shall be awarded. 


History. 
Code 1858, § 2898; Shan., § 4619; Code 
1932, § 8742; T.C.A. (orig. ed.), § 20-805. 


NOTES TO DECISIONS 


Analysis 


1. Allegations of Breach. 
2. Several Breaches Assigned in Justice’s War- 
rant. 


1. Allegations of Breach. 

In action on official bond against constable 
and his sureties it was sufficient to allege 
generally that from time to time the constable 
received divers sums of money amounting to a 
certain sum for which he had not accounted and 


it was not necessary to state on what particular 
day or from named persons. Smith v. Wilkin- 
son, 45 Tenn. 157, 1867 Tenn. LEXIS 110 
(1867). 


2. Several Breaches Assigned in Justice’s 
Warrant. 

In a suit upon an official bond, commenced 
before a justice, the warrant could assign sev- 
eral breaches, and a recovery on any one of the 
sustained breaches was good. Emmett v. Craw- 
ford, 78 Tenn. 21, 1882 Tenn. LEXIS 134 (1882). 


DECISIONS UNDER PRIOR LAW 


1. Allegation of Execution of Bond Sued 
On. 
Allegation that on a named date defendants 
by their writing obligatory sealed with their 
seals bound themselves to pay the plaintiff a 


named sum was a sufficient allegation of the 
execution of the bond sued on. Britton v. 
Thompson, 14 Tenn. 324, 14 Tenn. 325, 1834 
Tenn. LEXIS 86 (1834). 


PART 3 
DEFENSIVE PLEAS 


20-6-301. Claims for contractual attorney fees. 


(a) If a plaintiff voluntarily dismisses an action while a counterclaim is 
pending for contractual attorney fees, and if the plaintiff does not timely 
recommence the action, the court, upon proper showing, may order that the 
counter claimant is the prevailing party for the purpose of recovering contrac- 
tual attorney fees. 3 

(b) This section shall only apply if the contract clause providing for attorney 
fees applies equally to all parties to the contract. 


History. 

Acts 2004, ch. 853, § 1; T.C.A. 20-6-306. 
Code Commission Notes. This section was 
renumbered from § 20-6-306 to § 20-6-301 by 
the authority of the Code Commission in 2021. 


Compiler’s Notes. 

Former title 20, ch. 6, part 3, 20-6-301—20-6- 
305 (Code 1858, § 2901 (deriv. Acts 1794, ch. 1, 
§ 26); Code 1858, §§ 2902, 2903 (deriv. Acts 
1777 (Nov.), ch. 8, § 6; Code 1858, § 2904 
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(deriv. Acts 1849-1850, ch. 60, § 2); Code 1858, 
§ 2909 (deriv. Acts 1819, ch. 27, § 4; Code 
85S, § 2911; 1819, ch. 42, § 1; 1827, ch. 74, 
§ 2; 1849-1850, ch. 60, § 2; Shan., §§ 4622- 
4625, 4630, 4632; mod. Code 1932, §§ 8750, 


PLEADINGS 


20-6-403 


8753, 8761, 8763; T.C.A. (orig. ed.), §§ 20-903- 
20-905, 20-924, 20-925), concerning defensive 
pleas, was repealed by Acts 1986, ch. 538, § 1 
and Acts 1991, ch. 273, § 4. 


PART 4 
SETOFF 


20-6-401. Setoff by co-maker or surety. 


A co-maker or surety, when sued alone, may, with the consent of the 
co-maker’s or surety’s co-maker or principal, use, by way of setoff, any of the 
debts or demands, held by the co-maker or principal against the plaintiff at the 
commencement of the action, and matured when offered in setoff, but the 
plaintiff may meet it in the same way as if made by the co-maker or principal 


who originally held the debts or demands. 


History. 

Code 1858, § 2920; Shan., § 4641; mod. Code 
1932, § 8770; T.C.A. (orig. ed.), § 20-1003; 
modified. 


Cross-References. 
Counterclaim and cross-claim, Tenn. R. Civ. 
P13. 


Textbooks. 
Tennessee Jurisprudence, 22 Tenn. Juris., 
Setoff, Recoupment and Counterclaim, §§ 2, 7. 


Law Reviews. 

Permissible Joinder, Counter Declarations 
and Crossbills: The ‘Tennessee Procedure 
(Larry S. Banks), 37 Tenn. L. Rev. 401. 


NOTES TO DECISIONS 


Analysis 


1. Debt to Principal Against Debt of Principal 
and Surety. 

2. Breach of Warranty to Principal Against 
Suit Against Surety Alone. 


1. Debt to Principal Against Debt of Prin- 
cipal and Surety. 
In an action against the principal and surety, 
a debt due to the principal alone may be set off 
against the plaintiffs suit. Guggenheim v. 
Rosenfeld, 68 Tenn. 533, 1877 Tenn. LEXIS 44 
(1877). 


20-6-402. Costs on equal demands. 


2. Breach of Warranty to Principal 
Against Suit Against Surety Alone. 

A surety sued alone upon a note, without 
joining his principal, cannot set off or recoup a 
claim for damages for breach of a warranty, 
made by the payee with the principal, without 
the consent of the latter. This rule is applicable 
at law and in equity. Phoenix Iron-Works Co. v. 
Rhea, 98 Tenn. 461, 40 S.W. 482, 1896 Tenn. 
LEXIS 240 (1897). 


On a plea of setoff or recoupment, if the demand of defendant equals the 
demand of the plaintiff, judgment for all costs is to be rendered for defendant. 


History. | 
Code 1932, § 8771; T.C.A. (orig. ed.), § 20- 
1005. 


Cross-References. 
Costs, Tenn. R. Civ. P. 54. 


Textbooks. 

Tennessee Jurisprudence, 22 Tenn. Juris., 
Setoff, Recoupment and Counterclaim, §§ 2, 
ae 


20-6-403. Judgment molded to facts. 


When there are several defendants, the verdicts and judgments, whether the 


20-7-101 
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pleadings by them are joint or several, shall be molded according to the facts 


and to meet the exigencies of the case. 


History. 

Code 1858, § 2923 (deriv. Acts 1855-1856, ch. 
71, § 1); Shan., § 4644; Code 1932, § 8773; 
T.C.A. (orig. ed.), § 20-1006. 


Cross-References. 
Judgment according to rights of parties, 
§ 25-1-105. 


Judgments, Tenn. R. Civ. P. 54. 


Textbooks. 

Tennessee Jurisprudence, 16 Tenn. Juris., 
Judgments and Decrees, § 21; 22 Tenn. Juris., 
Setoff, Recoupment and Counterclaim, §13. 


NOTES TO DECISIONS 


Analysis 


1. Molding to Suit Process and Facts. 
2. Conflicting Liens. 


1. Molding to Suit Process and Facts. 

The court will so mold its judgments as to 
make them consistent with the leading process, 
and to reach the merits of the case. Cheatham 
v. Hodges, 7 Tenn. 177, 1823 Tenn. LEXIS 30 
(1823). 


2. Conflicting Liens. 
In replevin suit by finance company against 


deputy sheriff and garage operator to recover 
possession of car owned by debtor the trial 
court properly awarded possession of car to 
garage owner who claimed a lien where car was 
in possession of garage owner though garage 
owner had obtained possession by means of an 
attachment. Securities Inv. Co. v. Armstrong, 
168 Tenn. 462, 79 S.W.2d 570, 1934 Tenn. 
LEXIS 78 (1935). 


CHAPTER 7 
CONTINUANCES 
Section 
20-7-101. Grounds — Timing. 
20-7-102. Consent of parties. 
20-7-103. Terms on which granted. 
20-7-104. Judgment for costs. 
20-7-105. Death of party during continuance. 
20-7-106. Member of general assembly as attorney, party or witness in case. 


20-7-101. Grounds — Timing. 


Continuances are regulated by this chapter, and may always be granted by 
the court, upon good cause shown, in any stage of the action. 


History. 
Code 1858, § 4245 (deriv. Acts 1794, ch. 1, 
§ 26); Shan., § 6083; mod. Code 19382, 


§ 10341; T.C.A. (orig. ed.), § 20-1101. 


Cross-References. 
Arbitration, § 29-5-107. 
Circuit courts, absence of judge, § 16-10-207. 
Clerk’s fee, § 8-21-401. 
Court of Criminal Appeals, Tenn. R. Crim. 
App. 7, 15. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 1-40-3. 


Law Reviews. 

Tennessee Criminal Law: An Overview of the 
Courts and a Compendium of Tennessee Crimi- 
nal Procedure (Michael R. Tilley), 5 Mem. St. 
U.L. Rev. 90. 

The Tennessee Court System (Frederic S. Le 
Clercq), 8 Mem. St. U.L. Rev. 189. 

The Tennessee Court System — Chancery 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 281. 
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CONTINUANCES 


20-7-102 


NOTES TO DECISIONS 


Analysis 


1. Judicial Discretion. 
2. Request Properly Denied. 


1. Judicial Discretion. 

Given the length of time the proceeding had 
been pending, the fact that trial had already 
been continued once, the fact that Husband 
was aware of the consequences of not retaining 
counsel (i.e., that he would represent himself), 
the fact that the husband was not guaranteed 
the assistance of counsel in the instant civil 
proceeding, and the lack of any attestations to 
the court of the husband’s diligence in attempt- 
ing to locate new counsel, no abuse of discretion 
was discerned in the trial court’s decision to 
proceed with trial despite the withdrawal of the 
husband’s counsel, especially when no motion 
or request for a continuance was actually made. 
Sekik v. Abdelnabi, — S.W.3d —, 2021 Tenn. 
App. LEXIS 10 (Tenn. Ct. App. Jan. 13, 2021). 


2. Request Properly Denied. 

Plaintiffs third motion for a continuance 
under Conn. Gen. Stat. § 20-7-101 was prop- 
erly denied as: (1) Plaintiffs inaction had de- 
layed the trial; (2) Continuances were not re- 
quired for medical excuses; (3) The note from a 


_ 20-7-102. Consent of parties. 


physician’s assistant was insufficient as it was 
not signed by plaintiffs physician, and did not 
explain the type of testing plaintiff was under- 
going, how invasive that testing was, or when 
he would be able to attend the trial; and (4) 
Plaintiff had not diligently prosecuted the case. 
Howell v. Ryerkerk, 372 S.W.3d 576, 2012 Tenn. 
App. LEXIS 156 (Tenn. Ct. App. Mar. 9, 2012), 
appeal denied, — S.W.3d —, 2012 Tenn. LEXIS 
430 (Tenn. June 19, 2012). 

Given the length of time the proceeding had 
been pending, the fact that trial had been 
continued once, the fact that a husband was 
aware of the consequences of not retaining 
counsel, the fact that he was not guaranteed 
the assistance of counsel in the civil proceeding, 
and the lack of attestations to the court of his 
diligence in attempting to locate new counsel, 
there was no abuse of discretion in the trial 
court’s decision to proceed with trial despite the 
withdrawal of the husband’s counsel. Sekik v. 
Abdelnabi, — S.W.3d —, 2020 Tenn. App. 
LEXIS 516 (Tenn. Ct. App. Nov. 18, 2020), 
vacated, — S.W.3d —, 2021 Tenn. App. LEXIS 
11 (Tenn. Ct. App. Jan. 12, 2021), substituted 
opinion, — $.W.3d —, 2021 Tenn. App. LEXIS 
10 (Tenn. Ct. App. Jan. 13, 2021). 


Any cause may be continued by mutual consent of the parties when approved 
_ by the court, or on sufficient cause shown by affidavit. 


History. 
Acts, 1933,,.ch.. 137,,.§..2; .C., Supp) 1950, 
§ 8790.1; T.C.A. (orig. ed.), § 20-1102. 


Law Reviews. 


The Tennessee Court System — Chancery 


Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 281. 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


Analysis 


. Discretion of Trial Court. 

. Sufficient Cause by Affidavits. 

—Affidavit — Necessity. 

. —Contents of Affidavits. 

—Affidavit by Whom. 

. —Popular Prejudice. 

. —False Affidavit. 

. Continuance Denied — Applicant With- 
drawing. 


1. Discretion of Trial Court. 
The granting or refusing of continuances, 


ONMKHMWPWNHE 


both in criminal and civil cases, and in the 
_ chancery and circuit courts, rests largely in the 


sound discretion of the trial court, a discretion 
which the appellate or Supreme Court will not 
readily revise or interfere with, except in a 
clear case of great abuse of the discretion. 
Hammonds v. Kemer, 4 Tenn. 145, 1816 Tenn. 
LEXIS 42 (1816); Cornwell v. State, 8 Tenn. 
147, 1827 Tenn. LEXIS 26 (1827); Rhea v. State, 
18 Tenn. 258, 1837 Tenn. LEXIS 16 (1837); 
Goodman v. State, 19 Tenn. 195, 1838 Tenn. 
LEXIS 47 (1838); Todd v. Wiley, 22 Tenn. 576, 
1842 Tenn. LEXIS 149 (1842); Jarnagin v. At- 
kinson, 23 Tenn. 470, 1844 Tenn. LEXIS 140 
(1844); Knight v. State, 24 Tenn. 599, 1845 
Tenn. LEXIS 143 (1845); Nelson v. State, 32 
Tenn. 482, 1852 Tenn. LEXIS 100 (1852); Pitts 
v. Gilliam, 38 Tenn. 549, 1858 Tenn. LEXIS 224 


20-7-102 


(Tenn. Dec. 1858); Garber v. State, 44 Tenn. 
161, 1867 Tenn. LEXIS 25 (1867); Cheek v. 
Merchants Natl Bank, 56 Tenn. 489, 1872 
Tenn. LEXIS 165 (1872); Walt v. Walsh, 57 
Tenn. 314, 1872 Tenn. LEXIS 427 (1872); Doug- 
lass v. Blakemore, 59 Tenn. 564, 1873 Tenn. 
LEXIS 112 (1873); Rexford v. Pulley, 63 Tenn. 
364, 1874 Tenn. LEXIS 264 (1874); Porter v. 
State, 71 Tenn. 496, 1879 Tenn. LEXIS 105 
(1879); Womack v. State, 74 Tenn. 146, 1880 
Tenn. LEXIS 221 (1880); State v. Rigsby, 74 
Tenn. 554, 1880 Tenn. LEXIS 291 (1880); State 
v. Poe, 76 Tenn. 647, 1881 Tenn. LEXIS 57 
(1881); Jones v. State, 78 Tenn. 585, 1882 Tenn. 
LEXIS 228 (1882); Fox v. State, 111 Tenn. 154, 
76 S.W. 815, 1903 Tenn. LEXIS 15 (19083); 
Shoun v. State, 111 Tenn. 166, 78 S.W. 91, 1903 
Tenn. LEXIS 16 (1903); Stockley v. Cissna, 119 
Tenn. 135, 104 S.W. 792, 1907 Tenn. LEXIS 5 
(1907). 

Under the practice existing prior to the adop- 
tion of this section, the reception of an answer, 
after a bill had been taken pro confesso, and the 
giving of further delay for the hearing, were 
discretionary and allowable upon good cause 
shown, and the court could allow the one and 
refuse the other. Scales v. Nichols, 4 Tenn. 228, 
4 Tenn. 229, 1817 Tenn. LEXIS 16 (1817). 

The Supreme Court will interfere with the 
exercise of judicial discretion by the inferior 
court, when it is not properly employed, and 
when, without interference, injustice will be 
done. Cheek v. Merchants Nat'l Bank, 56 Tenn. 
489, 1872 Tenn. LEXIS 165 (1872). 

Continuances rest in the sound discretion of 
the trial judge, and that discretion should al- 
ways be exercised so as to secure as speedy a 
settlement of the litigation as may be consis- 
tent with the orderly and correct disposition of 
business and administration of justice; and no 
continuance ought to be allowed unless it be 
made clearly to appear to the court that it is 
necessary for the attainment of justice. Fox v. 
State, 111 Tenn. 154, 76 S.W. 815, 1903 Tenn. 
LEXIS 15 (1903); Stockley v. Cissna, 119 Tenn. 
135, 104 S.W. 792, 1907 Tenn. LEXIS 5 (1907). 


2. Sufficient Cause by Affidavits. 


3. —Affidavit — Necessity. 

Application for a continuance on behalf of the 
state must be supported by an affidavit show- 
ing cause. State v. Markham, 1 Tenn. 66, 1884 
Tenn. LEXIS 1 (1884). 

A continuance will not be granted, except 
upon affidavit showing good cause, and then 
only upon terms. Hart v. Scruggs, 1 Cooper’s 
Tenn. Ch. 1 (1872). 

There is no error in refusing to continue the 
hearing or argument on a motion for a new 
trial, upon the application of the defendants in 
a capital case, without affidavit showing cause, 
and there is no error in refusing an hour’s time 
to prepare such affidavit, unless some good 
ground is stated for so long a time. Barnard v. 


CIVIL PROCEDURE 


602 


State, 88 Tenn. 183, 12 S.W. 431, 1889 Tenn. 
LEXIS 41 (1889). 

An application for a continuance by the de- 
fendant in a criminal case is properly disal- 
lowed, when not supported by an affidavit. 
Mitchell v. State, 92 Tenn. 668, 23 S.W. 68, 1893 
Tenn. LEXIS 22 (1898). 

Where the defendant, when the cause was 
called for trial, asked for a continuance because 
no issue had been taken on his plea of the 
statute of limitations, it was not error for the 
court to direct a formal joinder of issue upon the 
plea, which was done, and to refuse a continu- 
ance without affidavit showing cause, espe- 
cially where it does not appear, either by affi- 
davit for a continuance or for a new trial, that 
any injury resulted from the court’s action. 
Morgan v. Duffy, 94 Tenn. 686, 30 S.W. 735, 
1895 Tenn. LEXIS 53 (1895). 


4, —Contents of Affidavits. 

The absence of the defendant in a civil suit, 
on account of sickness, is a ground for a con- 
tinuance, where it appears from the affidavit of 
his attorney that he is a material witness for 
his own defense, and it is not necessary that he 
be subpoenaed as a witness. Douglass v. Blake- 
more, 59 Tenn. 564, 1873 Tenn. LEXIS 112 
(1873). 

There is no error in refusing the defendant, 
in a felony case, a continuance upon affidavit 
for the absence of witnesses whose testimony 
he desired, when he does not deny his guilt or 
indicate any defense to the charge, either in his 
affidavit or upon the trial. Crane v. State, 94 
Tenn. 86, 28 S.W. 317, 1894 Tenn. LEXIS 28 
(1894); Fox v. State, 111 Tenn. 154, 76 S.W. 815, 
1903 Tenn. LEXIS 15 (1908). 

An application for continuance of a murder 
case is properly denied, although at a special 
term, where the affidavit fails to disclose the 
facts that the absent witness is expected to 
prove. Leach v. State, 99 Tenn. 584, 42 S.W. 
195, 1897 Tenn. LEXIS 69 (1897). 

An affidavit in support of an application for a 
continuance on account of absent witnesses, 
whether offered at the first or a subsequent 
trial term, should be special and state the 
names and residences of the witnesses, and the 
facts expected to be proved by each of them, in 
addition to the usual requisites of such affida- 
vits, so that the court may judge whether the 
evidence desired is relevant, competent, and 
material. Fox v. State, 111 Tenn. 154, 76 S.W. 
815, 1903 Tenn. LEXIS 15 (1903); Shoun vy. 
State, 111 Tenn. 166, 78 S.W. 91, 1903 Tenn. 
LEXIS 16 (1903). 

Where a continuance was sought on the 
ground of absence of a witness, but according to 
the affidavit his testimony would only have 
been cumulative, the court was justified in 
refusing the continuance. Franer v. English, 8 
Tenn. App. 121, — S.W.2d —, 1928 Tenn. App. 
LEXIS 117 (Tenn. Ct. App. 1928). 
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5. —Affidavit by Whom. 

Affidavit for continuance may be made by 
any one, without stating that he is the agent of 
the applicant, so that the court is satisfied. 
Guyer v. Cox, 1 Tenn. 184, 1805 Tenn. LEXIS 24 
(1805). 


6. —Popular Prejudice. 

Rules as to continuance on ground of popular 
excitement or prejudice. Caldwell v. State, 164 
Tenn. 325, 48 S.W.2d 1087, 1931 Tenn. LEXIS 
37 (1932); Reagan v. McBroom, 164 Tenn. 476, 
51 S.W.2d 995, 1931 Tenn. LEXIS 46 (1931). 


7. —False Affidavit. 

If a continuance is refused upon an affidavit 
alleging sufficient grounds for a continuance, 
but upon the trial it is made to appear that the 
affidavit was false and fabricated, the appellate 
court will not reverse the case. Porter v. State, 
71 Tenn. 496, 1879 Tenn. LEXIS 105 (1879); 
Womack v. State, 74 Tenn. 146, 1880 Tenn. 
LEXIS 221 (1880). 
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8. Continuance Denied — Applicant With- 
drawing. 

Where the court properly refused to grant a 
second continuance, on account of the absence 
of a certain witness, neither the party applying 
therefor, nor his counsel, could prevent a trial of 
the case by withdrawing from the courtroom 
and refusing to introduce any testimony. Larus 
v. Bank of Commerce & Trust Co., 149 Tenn. 
126, 257 S.W. 94, 1923 Tenn. LEXIS 87 (1923). 

Where attorney in criminal case for defen- 
dant asked continuance, and, same being re- 
fused, withdrew from the case and the court 
appointed another who proceeded to trial with- 
out asking for continuance, there was no error 
in not granting a continuance. Smith v. State, 
159 Tenn. 674, 21 S.W.2d 400, 1929 Tenn. 
LEXIS 29 (1929), overruled, State v. Irvin, 603 
S.W.2d 121, 1980 Tenn. LEXIS 475 (Tenn. 
1980), overruled in part, State v. Irvin, 603 
S.W.2d 121, 1980 Tenn. LEXIS 475 (Tenn. 
1980). 


20-7-103. Terms on which granted. 


The court, in so entering or in granting continuances, may impose terms 
upon the party at whose instance the cause has been continued, by making the 
party pay costs, or otherwise, as may best further the progress of the cause and 


the ends of justice. 


History. 

Code 1858, § 2942 (deriv. Acts 1779 (Apr.), 
ch. 4, § 5); Shan., § 4663; Code 1932, § 8791; 
T.C.A. (orig. ed.), § 20-1103. 


Textbooks. 
Tennessee Jurisprudence, 7 Tenn. Juris., 
Continuances, § 16. 


NOTES TO DECISIONS 


1. Continuances by Consent. 
Continuances, whether by consent or other- 
wise, are subject to such terms in regard to the 
payment of costs. Where causes are continued 
by consent, a much greater latitude will be 


20-7-104. Judgment for costs. 


allowed than where either party is pressing for 
trial. Berger v. Harrison, 1 Tenn. 483, 1809 
Tenn. LEXIS 38 (1809); Hart v. Scruggs, 1 
Cooper’s Tenn. Ch. 1 (1872). 


If a continuance is granted on payment of costs, the court shall enter 
judgment and award execution for the costs. 


History. 
Code 1858, § 2943 (deriv. Acts 1829, ch. 33, 


§ 4); Shan., § 4664; Code 1932, § 8792; T.C.A. 
(orig. ed.), § 20-1104. 


NOTES TO DECISIONS 


1. Nature of Judgment for Costs. 
The incidental judgment rendered for the 
costs, as the terms of a continuance, when once 


rendered, is necessarily final and distinct from 
the main judgment. Ross v. McCarty, 22 Tenn. 
169, 1842 Tenn. LEXIS 58 (1842). 
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20-7-105. Death of party during continuance. 


The death of a party shall not prevent a trial at the term at which the cause 
is revived. 


History. 
Code 1858, § 2944; Shan., § 4665; mod. Code 
1932, § 87938; T.C.A. (orig. ed.), § 20-1105. 


20-7-106. Member of general assembly as attorney, party or witness in 
case. 


Upon the motion of a member of the general assembly qualified to make such 
motion under this section, or the member’s attorney or representative, any 
court, constituted under the laws of this state, any administrative board or 
commission or other agency authorized to conduct hearings shall grant a 
continuance or postponement of the proceedings, at any stage of the action, if 
it is shown that an attorney, party or material witness is a member of the 


general assembly and that: 


(1) The general assembly is in annual regular session or special session; 


or 


(2) The attorney, party or material witness would be required to be absent 
from any meeting of a legislative committee while the general assembly is 
not in session if a continuance is not granted. 


History. 
Acts 1971, ch. 333, § 1; T.C.A., § 20-1106; 
Acts 1981, ch. 62, § 2. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 24.90. 


Law Reviews. 
Tennessee Criminal Law: An Overview of the 
Courts and a Compendium of Tennessee Crimi- 


nal Procedure (Michael R. Tilley), 5 Mem. St. 
U.L. Rev. 90. 


Attorney General Opinions. 

The department of labor is not prevented by 
T.C.A. § 20-7-106 from scheduling a benefit 
review conference on a case where the attorney 
is a legislator and the general assembly is in 
session, OAG 02-134, 2002 Tenn. AG LEXIS 
139 (12/19/02). 


NOTES TO DECISIONS 


Analysis 


1. Judicial Discretion. 

2. Invocation of Privilege. 
3. Motion Insufficient. 
1 


. Judicial Discretion. 

Where general assembly member as counsel 
for defendant in suit for specific performance 
did appear and did argue his motion for post- 
trial relief despite the filing of a motion to stay 
all proceedings in the action, and where counsel 
took no steps to seek appellate review of the 
trial court’s order overruling the motion for a 
new trial, the trial court did not abuse its 
discretion in refusing to grant a stay or continu- 
ance of a hearing on the post-trial motion. 
McGhee v. Moore, 537 S.W.2d 697, 1976 Tenn. 
LEXIS 495 (Tenn. 1976). 


2. Invocation of Privilege. 

The statutory privilege set forth in this sec- 
tion is not self-effectuating. It must be properly 
raised by the one who relies upon it, who must 
establish that he qualifies under the terms and 
conditions that are set forth in the statute 
itself. Ecoff v. Murphy, 652 S.W.2d 901, 1982 
Tenn. App. LEXIS 456 (Tenn. Ct. App. 1982). 


3. Motion Insufficient. 

Defendant’s statement in written motion, to 
the effect that he was a member of the legisla- 
ture, was unable to try case in one day, and that 
he needed a continuance, fell short of the statu- 
tory minimum which would be necessary to 
bring defendant within the terms of this sec- 
tion. Ecoff v. Murphy, 652 S.W.2d 901, 1982 
Tenn. App. LEXIS 456 (Tenn. Ct. App. 1982). 
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CHAPTER 8 
TRIAL DOCKETS 


Section 

20-8-101. 
20-8-102. 
20-8-103. 
20-8-104. 
20-8-105. 
20-8-106. 


Priority of causes. 
Order of trial. 


Apportionment of causes. 
Public causes advanced on docket. 


20-8-101. Priority of causes. 


Time for trial of cases involving state. 


Style of case not to be changed by clerk. 


(a) The clerk shall enter causes upon the clerk’s trial docket in the order in 
which they become ready for trial, giving the cause first ready for trial, either 
by due course of law or consent of parties, priority of position on the docket. 

(b) Ifa number of causes become ready for trial at the same time, they shall 
be entered on the docket in the order of their commencement. 


History. 

Code 1858, §§ 2945, 2946; Shan., §§ 4666, 
4667; Code 1932, §§ 8794, 8795; T.C.A. (orig. 
ed.), § 20-1207. 


Cross-References. 
Setting cases for trial, Tenn. R. Civ. P. 40. 


Textbooks. 

Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 1-40-2. 

Tennessee Jurisprudence, 24 Tenn. Juris., 
Trial, § 2. 


Law Reviews. 
Judicial Reform at the Lowest Level: A Model 


Statute for Small Claims Courts, Part III, 28 
Vand. L. Rev. 747. 

The Tennessee Court System (Frederic S. Le 
Clercq), 8 Mem. St. U.L. Rev. 189. 

The Tennessee Court System — Chancery 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 281. 

The Tennessee Court System — Circuit 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 241. 

Trial, 4 Mem. St. U.L. Rev. 335. 


NOTES TO DECISIONS 


Analysis 


. Unlitigated Cases. 

. Time Until Next Term to File Declaration — 
Effect. 

. Special Term. 

. —Writ of Inquiry as to Damages. 

. —Jurisdiction. 

. Appearance Term by Agreement. 

. Special Term After General Continuance. 


we 


= 10 Or Ce 


. Unlitigated Cases. 

The court may call the docket on the first day 
of the term for the disposal of unlitigated and 
undefended causes, and the exercise of such 
discretion and practice cannot be assigned as 
error in the supreme court. Chrisman v. Curle, 
18 Tenn. 488, 1837 Tenn. LEXIS 63 (1837); 
Lynn v. Polk, 76 Tenn. 328, 1881 Tenn. LEXIS 
17 (1881). 


2. Time Until Next Term to File Declara- 
tion — Effect. 
Where, at the instance of the plaintiff, time to 


file declaration was granted until the second 
term, such term is the return term, and not the 
trial term, as to defendant, and there cannot be 
a trial at that term, without his consent. Elliot 
v. Solzkotter, 36 Tenn. 581, 1857 Tenn. LEXIS 
60 (1857). 


3. Special Term. 


4, —Writ of Inquiry as to Damages. 

Where judgment was taken by default, and a 
writ of inquiry of damages ordered to be ex- 
ecuted at the next term, without more, it may 
be properly executed at an intervening special 
term. Hall v. Mount, Hall & Co., 48 Tenn. 78, 
1860 Tenn. LEXIS 1 (1866); Memphis & O. R. 
R. Co. v. Dowd, 56 Tenn. 179, 1872 Tenn. LEXIS 
123 (1872). 


5. —Jurisdiction. 

A special term of the circuit court, held be- 
tween the appearance term of a cause and the 
next regular term, is not the trial term thereof; 
and a verdict and judgment rendered at such 


20-8-102 


special term, without consent, is reversible er- 
ror, for which a new trial will be granted. 
McKinley v. Beasley, 37 Tenn. 170, 1857 Tenn. 
LEXIS 100 (1857). 


6. Appearance Term by Agreement. 
Where, by the agreement of the parties, a 
certain term was made the appearance term, 
the cause did not stand for trial until the next 
regular term thereafter. McKinley v. Beasley, 
37 Tenn. 170, 1857 Tenn. LEXIS 100 (1857). 
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7. Special Term After General Continu- 
ance. 

A general continuance, or a continuance to 
the next term, makes the cause triable at an 
intervening special term; but this result may be 
obviated by a special continuance to the regular 
term. Hall v. Mount, Hall & Co., 48 Tenn. 73, 
1860 Tenn. LEXIS 1 (1866). 


20-8-102. Style of case not to be changed by clerk. 


The clerk of the court shall not change the style of any cause, or papers in the 
cause, without permission of the chancellor or judge presiding, after the cause 


has been docketed. 


History. 
Acts 1879, ch. 114, § 1; Shan., § 4675; Code 
1932, § 8801; T.C.A. (orig. ed.), § 20-1208. 


20-8-103. Order of trial. 


Causes, except those given preference by law, thus docketed shall be tried 
and disposed of in their order, unless the parties consent to a different 
arrangement or rules of practice otherwise provide. 


History. 
Code 1858, § 2947; Shan., § 4668; mod. Code 
1932, § 8796; T.C.A. (orig. ed.), § 20-1209. 


Cross-References. 
Setting cases for trial, Tenn. R. Civ. P. 40. 


Textbooks. 
Tennessee Jurisprudence, 24 Tenn. Juris., 
LYial wees 


Law Reviews. 

The Tennessee Court System — Chancery 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 281. 

The Tennessee Court System — Circuit 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 241. 


NOTES TO DECISIONS 


Analysis 


1. Provisions Directory. 
2. Consolidation of Cases — Discretion. 


1. Provisions Directory. 

The provision that the causes should be tried 
and disposed of in their order on the docket is 
not imperative, but directory. Van Brocklin v. 
Wolcott, Smith & Co., 52 Tenn. 743, 1871 Tenn. 
LEXIS 306 (1871). 

While this provision is not imperative, but 
leaves the judge to exercise a proper discretion, 


20-8-104. Apportionment of causes. 


yet it is so far obligatory that an arbitrary 
departure from it resulting in the defeat of 
justice is error. Memphis & O. R. R. Co. vy. 
Dowd, 56 Tenn. 179, 1872 Tenn. LEXIS 123 
(1872). 


2. Consolidation of Cases — Discretion. 

Question as to whether two actions arising 
from same collision should be tried together 
was matter within sound discretion of circuit 
court. Herstein v. Kemker, 19 Tenn. App. 681, 
94 S.W.2d 76, 1936 Tenn. App. LEXIS 64 (Tenn. 
Ct. App. 1936). 


The court may, in its discretion, direct the clerk to apportion the causes for 
as many days of the term as may be deemed necessary for their trial and 
disposition. This apportionment shall not affect legal priority. 


i 
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History. 
Code 1858, § 2948; Shan., § 4672; mod. Code 
1932, § 8800; T.C.A. (orig. ed.), § 20-1210. 


Law Reviews. 
The Tennessee Court System — Chancery 


TRIAL DOCKETS 


20-8-106 


Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 281. 


NOTES TO DECISIONS 


1. Disposing of Case Out of Order — Ef- 
fect. 

Where, by an established practice, the causes 
on the trial docket are apportioned, and set for 
certain days or weeks, and, contrary to such 
apportionment, a cause is called up out of its 
order, and a writ of inquiry executed, against 


the protest of the defendant, who was taken by 
surprise, and in consequence failed to have his 
witnesses present, the supreme court will re- 
verse for this error. Fanning v. Fly, 42 Tenn. 
486, 1865 Tenn. LEXIS 91 (1865); Memphis & 
O. R. R. Co. v. Dowd, 56 Tenn. 179, 1872 Tenn. 
LEXIS 123 (1872). 


20-8-105. Public causes advanced on docket. 


It is the duty of the court to advance upon the docket causes the decision of 


which directly involves questions concerning the public revenues, whether of 
state, county or municipality, questions concerning the boundaries of counties, 
towns or cities, or concerning public officers as to their eligibility, qualifications 
or appointment, or their lawful functions, so that such cause may be heard and 
determined with the least delay consistent with the proper investigation of 
such causes upon their merits. 


History. Law Reviews. 
pers 1074, cho 125, ‘$71; 1879, ch. ‘79, $ 4; The Tennessee Court System — Chancery 
Shan., § 4671; mod. Code 1932, § 8799; T.C.A. Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
(orig. ed.), § 20-1211. Rev. 281. 
~The Tennessee Court System — Circuit 
Textbooks. Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Tennessee Jurisprudence, 18 Tenn. Juris., Rev. 241. 


Mandamus, § 25. Trial, 4 Mem. St. U.L. Rev. 335. 


20-8-106. Time for trial of cases involving state. 


The trial judge of any of the courts of law or equity shall appoint any time 
that the judge deems proper for the trial of any civil cause in which the state 
is a party in interest, directly or in any other way. The cause may be so 
specifically set for trial, without reference to its relative position on the docket. 


History. 

Acts 1867-1868, ch. 67, §§ 6, 7; Shan., 
8§ 4669, 4670; mod. Code 1932, §§ 8797, 8798; 
T.C.A. (orig. ed.), § 20-1212. 


Cross-References. 
Setting cases for trial, Tenn. R. Civ. P. 40. 


Law Reviews. 
The Tennessee Court System — Circuit 


Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 241. 

The Tennessee Court System — Chancery 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 281. 

Trial, 4 Mem. St. U.L. Rev. 335. 


NOTES TO DECISIONS 


1. Nature and Scope of Section. 
This section is mandatory, and makes that a 
duty of the court, which was before but a matter 


of discretion in the class of cases provided for; 
but it does not affect the inherent power of the 
court to regulate its business and to advance on 


20-8-106 


its dockets causes of public interest not named 
in it. This section applies to the supreme court 


Section 


20-9-101. 
20-9-102. 
20-9-103. 
20-9-104. 


20-9-201. 
20-9-202. 
20-9-203. 


20-9-301. 
20-9-302. 
20-9-303. 
20-9-304. 


20-9-401. 


20-9-501. 
20-9-502. 
20-9-503. 
20-9-504. 
20-9-505. 
20-9-506. 
20-9-507. 
20-9-508. 
20-9-509. 
20-9-510. 


20-9-601. 
20-9-602. 
20-9-603. 
20-9-604. 
20-9-605. 
20-9-606. 
20-9-607. 
20-9-608. 
20-9-609. 


20-9-610. 


20-9-611. 


20-9-611. 


20-9-612. 
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as well as to the lower court. Lynn v. Polk, 76 
Tenn. 328, 1881 Tenn. LEXIS 17 (1881). 


CHAPTER 9 
TRIAL 


Part 1. Recording 


Appointment of court reporter. 
[Reserved.] 

Compensation of court reporter. 
Tape recording of proceedings. 


Part 2. Jurors 


Calling names of jurors. 
Delays in trial — Other business. 
Disability of juror. 


Part 3. Arguments 


Opening statements — Right of parties to make. 

Declaration may be read to jury. 

Demonstrative evidence permitted in argument. 

Monetary value of pain and suffering permitted in argument. 


Part 4. Dismissal 
Dismissal against part of defendants. 
Part 5. Deliberation and Verdict 


Charge to jury in writing. 

Verdict applied to good count. — 

Scope of general verdict. 

Value omitted from verdict. 

Verdict for part of property. 

Time for decision in nonjury cases. 
[Reserved.] 

Poll of jury on request. 

Poll of jury in open court — Persons present. 
Submission of exhibits to jury. 


Part 6. Tennessee Court Reporter Act of 2009 


Short title — Legislative findings and declarations. 

Part definitions. 

Licensure requirement — Court reporter not required at all proceedings — Exceptions. 

Creation of Tennessee board of court reporting. 

Duties and responsibilities of the board. 

Complaints — Remedies. 

Rules and regulations. 

Fines for practicing court reporting without a license. 

Qualification for licensure — Use of court reporter’s license number not authorized 
unless transcript produced by licensee or under licensee’s supervision — Licensee 
suspension of revocation for violation. 

Reciprocal agreements with other entities — Application for nonresident licenses — 
Fees for nonresident application. 

Fees for licensure. [Effective until October 1, 2022. See the version effective on October 
1, 2022.] 

Fees for licensure. [Effective on October 1, 2022. See the version effective until October 
1, 2022.] 

License renewal — Continuing education — Notification of change of address. [Effective 
until October 1, 2022. See the version effective on October 1, 2022.] 
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- Section 


20-9-612. 
20-9-613. 
20-9-614. 


— 20-9-615. 
20-9-616. 


TRIAL 20-9-103 


License renewal — Continuing education — Notification of change of address. [Effective 
on October 1, 2022. See the version effective until October 1, 2022.] 

Applications for grandfathering licensure to practice as court reporter — Automatic 
granting of licensure. 

Temporary license upon proof of graduation from court reporting program. 

Inactive status. 

Disposition and disbursement of moneys collected — Budget — Contracting for services. 


PART 1 
RECORDING 


_20-9-101. Appointment of court reporter. 


Upon the trial of any cause or proceeding in any court of record, upon the 
- request of either party, the judge of such court shall appoint a competent court 
reporter, who shall first be duly sworn to make a true, impartial and complete 
stenographic report of all the oral testimony given in trial of the cause or 

_ proceeding, as well as the rulings of the judge. 


History. 


Textbooks. 


Acts 1887, ch. 217, § 1; Shan., § 4695; Code Tennessee Jurisprudence, 8 Tenn. Juris., 
1932, § 8825; T.C.A. (orig. ed.), § 20-1304; Acts Costs, § 32; 11 Tenn. Juris., Equity, § 71. 
1994, ch. 897, § 1. 


| 20-9-102. [Reserved.] 


~— 


20-9-103. Compensation of court reporter. 


The party alone at whose instance the court reporter was employed shall be 
-responsible for the court reporter’s compensation for the work done by the 
court reporter. 


| History. 


Tennessee Jurisprudence, 8 Tenn. Juris., 


Acts 1887, ch. 217, § 2; Shan., § 4697; Code Costs, § 32. 
1932, § 8827; T.C.A. (orig. ed.), § 20-1306; Acts 
1994, ch. 897, § 1. 


Textbooks. 


Tennessee Criminal Practice and Procedure 
(Raybin), § 24.33. 


NOTES TO DECISIONS 


Analysis the party so employing. Railroad v. Ray, 101 
. Tenn. 1, 46 S.W. 554, 1898 Tenn. LEXIS 26 
1. Mistrial — Cost of Transcribing Notes. aon} ; Oe tint a 


2. Chancellor Ordering Transcript. 


1. Mistrial — Cost of Transcribing Notes. 
Where a stenographer is employed at the 
request of a party, and there is a mistrial, the 
Opposite party is not entitled to a transcription 


2. Chancellor Ordering Transcript. 

The chancellor erred in rendering decrees 
against all the defendants for the cost of a 
transcript of a portion of the testimony fur- 


of the stenographer’s notes at the cost of the nished by the court reporter to the chancellor, 
' party at whose instance he was employed, and over exception of defendants, and in taxing the 
the court has no authority to tax such cost to cost of the same as part of the cost of the cause. 


20-9-104 


Burns v. Nashville, 142 Tenn. 541, 221 S.W. 
828, 1919 Tenn. LEXIS 80 (1920). 
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20-9-104. Tape recording of proceedings. 


It is lawful for attorneys representing parties in proceedings in any of the 
courts of this state to use tape recorders as an aid in making notes of the 


proceedings. 


History. 
Acts 1972, ch. 684, § 1; T.C.A., § 20-1331. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 7.11, 7.15, 24.33. 


Law Reviews. 

Criminal Law in Tennessee in 1972 — A 
Critical Survey — IV. Procedure (Joseph G, 
Cook), 40 Tenn. L. Rev. 583. 


PART 2 
JURORS 


20-9-201. Calling names of jurors. 


In all civil causes, before the jury is sworn, the clerk shall call over the names 
of the jury in the panel, in the presence and hearing of the parties and their 


counsel. 


History. 

Code 1858, § 2961 (deriv. Acts 1803, ch. 2, 
§ 5); Shan., § 4686; Code 1932, § 8813; T.C.A. 
(orig. ed.), § 20-1307. 


Cross-References. 
Challenge of jurors, §§ 22-3-102 — 22-3-104. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), § 25.42. 

Tennessee Jurisprudence, 17 Tenn. Juris., 
Jury, § 36. 


NOTES TO DECISIONS 


Analysis 


1. Writ of Error Coram Nobis — Oath of Jury. 
2. Appeal from Justice — Oath of Jury. 


1. Writ of Error Coram Nobis — Oath of 
Jury. 

Oath of jury in a writ of error coram nobis 

case to try the “matters in dispute” is quite as 

appropriate a form as to have sworn them to try 


the issue joined. Sharp v. Harrison, 57 Tenn. 
573, 1873 Tenn. LEXIS 265 (1873). 


2. Appeal from Justice — Oath of Jury. 

Oath of jury in appeal from justice of the 
peace (now general sessions judge) should be to 
try the matter in dispute instead of the issue as 
in other cases. M’Cutchen v. Owen, 1 Tenn. 3685, 
1808 Tenn. LEXIS 53 (1808). 


20-9-202. Delays in trial — Other business. 


Pending the trial of any cause in any court at intervals in which jurors are 
being summoned, or the progress of the trial is otherwise delayed, the court 
may proceed with the other business of the court, but so as not to delay the 


cause on trial. 


History. 
Acts 1870, ch. 20, § 1; Shan., § 4685; Code 
1932, § 8812; T.C.A. (orig. ed.), § 20-1308. 
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- 20-9-203. Disability of juror. 


(a) If, after the jury is impaneled, and before verdict, a juror becomes sick or 
otherwise disabled so as to be unable to perform jury duty, the juror may be 
discharged by the court. In such case, unless otherwise arranged by the 
parties, the vacancy may be filled and the trial commenced anew, or the court 
may, in its discretion, order the jury to be discharged and a new one impaneled. 

(b) In case of the disability of a juror or jurors, under this section, the cause 
may be tried and determined, by consent of parties, by the remaining jurors. 


History. 

Code 1858, §§ 2962, 2963 (deriv. Acts 1817, 
ch. 99, § 1); Shan., §§ 4687, 4688; Code 1932, 
§§ 8814, 8815; T.C.A. (orig. ed.), § 20-1309. 


Cross-References. 
Alternate jurors, Tenn. R. Civ. P. 47.02. 


Textbooks. 
Tennessee Jurisprudence, 10 Tenn. Juris., 
Double Jeopardy, § 7. 


Law Reviews. 
Criminal Law and Procedure (William D. 
Warren), 6 Vand. L. Rev. 1179. 


NOTES TO DECISIONS 


Analysis 


1. Section Merely Directory and Cumulative. 
2. Juror Substituted. 


1. Section Merely Directory and Cumula- 
tive. 

This section authorizing substitution of a 
juror, is not mandatory but directory only; it is 
not exclusive, but merely cumulative. Etter v. 
State, 185 Tenn. 218, 205 S.W.2d 1, 1947 Tenn. 
LEXIS 323 (1947). 


2. Juror Substituted. 

After trial began, a juror was excused on 
account of illness and another was called in his 
place, and defendant challenged him peremp- 
torily, which was disallowed by the court, the 
defendant having exhausted his peremptory 
challenges prior thereto. As it was a civil suit, 
there was no error. Bruce v. Beall, 100 Tenn. 
573, 47 S.W. 204, 1898 Tenn. LEXIS 18 (1898). 


PART 3 
ARGUMENTS 


20-9-301. Opening statements — Right of parties to make. 


In all actions of a civil or criminal nature tried before a jury, all parties to the 
action shall have the right prior to the presentation of any evidence in the case 
to make an opening statement to the court and jury setting forth their 
respective contentions, views of the facts and theories of the lawsuit. 


History. 
Acts 1969, ch. 90, § 1; T.C.A., § 20-1329. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 26.30, 26.32. 


Law Reviews. 
Technology and Opening Statements: A 


Bridge to the Virtual Trial of the Twenty-First 
Century? 67 Tenn. L. Rev. 523 (2000). 

The Timing of Opinion Formation by Jurors 
in Civil Cases: An Empirical Examination, 67 
Tenn. L. Rev. 627 (2000). 
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NOTES TO DECISIONS 


20-9-302 
Analysis 
1. Waiver. 
2. Timing. 
3. Restrictions on Statements. 
4, Prosecutor’s Statement Proper. 
5. Prosecutor’s Statement Improper. 
1. Waiver. 


This section requires opening statements to 
be made prior to the presentation of any evi- 
dence. The failure of the defendant to request 
the opportunity to make an opening statement 
prior to the presentation of the state’s first 
witness waived any right to make such state- 
ment. State v. Strange, 772 S.W.2d 440, 1989 
Tenn. Crim. App. LEXIS 35 (Tenn. Crim. App. 
1989). 


2. Timing. 

The court did not abuse its discretion by 
refusing to allow defendant to reserve his open- 
ing statement until the beginning of the de- 
fense’s proof. State v. Harris, 839 S.W.2d 54, 
1992 Tenn. LEXIS 348 (Tenn. 1992), rehearing 
denied, — S.W.2d —, 1992 Tenn. LEXIS 557 
(Tenn. Sept. 8, 1992), cert. denied, Harris v. 
Tennessee, 507 U.S. 954, 113 S. Ct. 1368, 122 L. 
Ed. 2d 746, 1993 U.S. LEXIS 1703 (1993). 

A criminal defendant has no right to make an 
opening statement at any other time except 
prior to the presentation of any evidence in the 
case. State v. Harris, 839 S.W.2d 54, 1992 Tenn. 
LEXIS 348 (Tenn. 1992), rehearing denied, — 
S.W.2d —, 1992 Tenn. LEXIS 557 (Tenn. Sept. 
8, 1992), cert. denied, Harris v. Tennessee, 507 
U.S. 954, 113 S. Ct. 1368, 122 L. Ed. 2d 746, 
1993 U.S. LEXIS 1703 (1998). 

Because opening statements are not evi- 
dence, the trial court did not err in holding that 
under this section a defendant has no right to 
reserve his opening statement until the close of 
the state’s evidence. State v. Heck Van Tran, 
864 S.W.2d 465, 1993 Tenn. LEXIS 348 (Tenn. 
1993), rehearing denied, 1993 Tenn. LEXIS 383 
(Tenn. 1993), cert. denied, Heck Van Tran v. 
Tennessee, 511 U.S. 1046, 114 S. Ct. 1577, 128 
L. Ed. 2d 220, 1994 U.S. LEXIS 3111 (1994). 


3. Restrictions on Statements. 

Defendant’s contention that the trial court 
improperly restricted his opening statement, 
was meritless, for the defendant’s attorney in- 
jected argument into the opening statement, 
and while the trial court’s interruption may 
have been premature, defense counsel was al- 
lowed to make his point. State v. Harris, 839 
S.W.2d 54, 1992 Tenn. LEXIS 348 (Tenn. 1992), 
rehearing denied, — S.W.2d —, 1992 Tenn. 
LEXIS 557 (Tenn. Sept. 8, 1992), cert. denied, 
Harris v. Tennessee, 507 U.S. 954, 113 S. Ct. 
1368, 122 L. Ed. 2d 746, 1993 U.S. LEXIS 1703 
(1993). 


4, Prosecutor’s Statement Proper. 

No error in the State’s opening statements 
regarding the video evidence and the identity of 
defendant as the seller of the drugs affected the 
outcome of the trial to defendant’s prejudice 
because the jury was able to view the video, 
which delivered a clear view of the offender, to 
determine the issue of identity; the prosecution 
presented a witness who was familiar with 
defendant and who identified him as the lone 
person in the vehicle used in the drug transac- 
tion; and defendant was in possession of over 
$300 in cash and digital scales with cocaine 
residue. State v. Smith, — S.W.3d —, 2020 
Tenn. Crim. App. LEXIS 716 (Tenn. Crim. App. 
Nov. 12, 2020). 


5. Prosecutor’s Statement Improper. 
Opening statement and the closing argument 
were improper because they were calculated to 
inflame the passions or prejudices of the jury 
and that the prosecutor referred to or argued 
facts “outside the record,” some of which were 
not “matters of common public knowledge’; the 
“safer streets” argument made by the prosecu- 
tion strayed too far from the evidence and the 
reasonable inferences to be drawn from the 
evidence. Whitehead v. State, — S.W.3d —, 
2020 Tenn. Crim. App. LEXIS 299 (Tenn. Crim. 
App. Apr. 27, 2020), appeal denied, — S.W.3d 
—, 2020 Tenn. LEXIS 460 (Tenn. Aug. 7, 2020). 


20-9-302. Declaration may be read to jury. 


In the trial of any civil suit, counsel shall be permitted to read the counsel’s 
entire declaration, including the amount sued for, to the jury at the beginning 
of the lawsuit, and may refer to the declaration in argument or summation to 


the jury. 


History. 
Acts 1963, ch. 79, § 3; T.C.A., § 20-1328. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
St 12; 


Tennessee Criminal Practice and Procedure 
(Raybin), § 26.10. 


Law Reviews. 
Counting Angels and Weighing Anchors: Per 
Diem Arguments for Noneconomic Personal In- 
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jury Tort Damages (Joseph H. King, Jr.), 71 
Tenn. L. Rev. 1 (2003). 


TRIAL 


20-9-304 


Malpractice in Dealing with Medical Mal- 
practice, 6 Mem. St. U.L. Rev. 437. 


NOTES TO DECISIONS 


Analysis 


1. Reference in Instructions. 
2. Reference to Specific Dollar Amount in Mal- 
practice Cases. 


1. Reference in Instructions. 

In view of this section there was no error in 
the trial judge telling the jury the amount of 
damages claimed in each of plaintiffs’ declara- 
tions in personal injury action. Flannagan v. 
Lee, 56 Tenn. App. 600, 409 S.W.2d 385, 1966 
Tenn. App. LEXIS 239 (Tenn. Ct. App. 1966). 


2. Reference to Specific Dollar Amount in 
Malpractice Cases. 

Reference to “multi-million dollar lawsuit” in 
plaintiffs argument was misconduct meriting 
new trial of malpractice action. Guess v. Maury, 
726 S.W.2d 906, 1986 Tenn. App. LEXIS 3257 
(Tenn. Ct. App. 1986), overruled in part, Elliott 
v. Cobb, 320 S.W.3d 246, 2010 Tenn. LEXIS 875 
(Tenn. Sept. 23, 2010). 


| 20-9-303. Demonstrative evidence permitted in argument. 


In the trial of any civil suit, counsel for either party shall be permitted to use 
a blackboard, models or similar devices, also any picture, plat or exhibit 
introduced in evidence, in connection with the counsel’s argument to the jury 
for the purpose of illustrating the counsel’s contentions with respect to the 
issues that are to be decided by the jury; provided, that counsel shall not, in 


writing, present any argument that could not properly be made orally. 


; 


History. 
Acts 19638, ch. 79, § 1; T.C.A., § 20-1326. 


Textbooks. 
Tennessee Law of Evidence (2nd ed., Cohen, 


' Paine and Sheppeard), § 401.13. 


Law Reviews. 
Counting Angels and Weighing Anchors: Per 


Diem Arguments for Noneconomic Personal In- 
jury Tort Damages (Joseph H. King, Jr.), 71 
Tenn. L. Rev. 1 (2003). 

Tangible Evidence in Tennessee (Ronald L. 
Gilman), 22 No. 3, Tenn. B.J. 19 (1986). 


NOTES TO DECISIONS 


1. Presentations Appropriate. 

In a medical malpractice case, the use of 
power point presentations in opening and clos- 
ing argument was not inappropriate because 
counsel acted within the provisions of T.C.A. 


§ 20-9-303 in making the presentations. Stan- 
field v. Neblett, 339 S.W.3d 22, 2010 Tenn. App. 
LEXIS 373 (Tenn. Ct. App. June 4, 2010), 
appeal denied, — S.W.3d —, 2011 Tenn. LEXIS 
39 (Tenn. Jan. 13, 2011). 


/ 20-9-304. Monetary value of pain and suffering permitted in argu- 
ment. 


In the trial of a civil suit for personal injuries, counsel shall be allowed to 
argue the worth or monetary value of pain and suffering to the jury; provided, 
that the argument shall conform to the evidence or reasonable deduction from 

the evidence in such case. 


' History. 
Acts 1963, ch. 79, § 2; T.C.A., § 20-1327. 


Diem Arguments for Noneconomic Personal In- 
jury Tort Damages (Joseph H. King, Jr.), 71 


iw Reviews: Tenn. L. Rev. 1 (2003). 


Counting Angels and Weighing Anchors: Per 


20-9-401 
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NOTES TO DECISIONS 


1. Construction With Other Statutes. 
T.C.A. §§ 20-9-304 and 29-26-117 are not in 
conflict. Interpreted in accordance with the 
clear and unambiguous language of each sec- 
tion, the statutory scheme allows a plaintiff to 
argue or suggest a monetary value to be placed 
on non-economic damages such as pain and 


suffering and to make an argument concerning 
the ultimate monetary worth of his or her 
action, but precludes either party from disclos- 
ing the amount of the ad damnum clause in the 
plaintiffs complaint. Elliott v. Cobb, 320 S.W.3d 
246, 2010 Tenn. LEXIS 875 (Tenn. Sept. 23, 
2010). 


PART 4 
DISMISSAL 


20-9-401. Dismissal against part of defendants. 


The plaintiff may, at any time during the pendency of an action, dismiss as 
to any one (1) or more of the defendants and proceed against the others. 


History. 

Code 1858, § 4246 (deriv. Acts 1835-1836, ch. 
87, § 1); Shan., § 6084; Code 1932, § 10342; 
T.C.A. (orig. ed.), § 20-1310. 


Cross-References. 
Dismissal of actions, Tenn. R. Civ. P. 41. 
Effect of dismissal on limitations, § 28-1- 
105. 


NOTES TO DECISIONS 


Analysis 


. Judgment Void as to Part of Defendants. 

. Nonsuit After Remandment for New Trial. 
. Dismissal With or Without Prejudice. 

. Authority of Attorney. 

. Application. 


= OP WON Ee 


. Judgment Void as to Part of Defen- 
dants. 

Where plaintiff obtained a judgment against 
two defendants, one of whom was not served 
with process, the judgment was void as to such 
defendant and might be considered as an auto- 
matic or informal dismissal as to such defen- 
dant. Galbraith v. Kirby, 21 Tenn. App. 303, 109 
S.W.2d 1168, 1937 Tenn. App. LEXIS 35 (Tenn. 
Ct. App. 1937). 


2. Nonsuit After Remandment for New 
Trial. 

The reversal and remandment by the federal 
appellate court to the lower federal court, with 
directions “to grant a new trial, to sustain the 
plea of the statute of limitations to the declara- 
tion as amended, and to enter judgment for the 
defendant,” does not make a new trial compul- 
sory, but the plaintiff may, after the mandate 
has been received, and orders made thereon as 
directed, take a voluntary nonsuit. Atlanta, K. 
& N. R. Co. v. Hooper, 105 F. 550, 1900 U.S. 
App. LEXIS 4032 (6th Cir. Tenn. 1900). 


3. Dismissal With or Without Prejudice. 
The common law courts of this state do not 
have jurisdiction, like courts of equity, to enter 


decrees dismissing actions “without prejudice” 
to plaintiffs right to sue defendant again on the 
same cause or “with prejudice” to such right 
and the decisive test as to whether or not 
plaintiff can bring his action again is whether 
or not such dismissal was on the merits. Long v. 
Kirby-Smith, 40 Tenn. App. 446, 292 S.W.2d 
216, 1956 Tenn. App. LEXIS 155 (Tenn. Ct. 
App. 1956), superseded by statute as stated in, 
Lovelace v. State, — S.W.2d —, 1989 Tenn. 
Crim. App. LEXIS 167 (Tenn. Crim. App. Mar. 
9, 1989). 

Circuit court could order a dismissal upon 
motion for a nonsuit but could not decree a 
dismissal with prejudice under such circum- 
stances and words “with full prejudice” con- 
tained in such an order were mere surplusage. 
Long v. Kirby-Smith, 40 Tenn. App. 446, 292 
S.W.2d 216, 1956 Tenn. App. LEXIS 155 (Tenn. 
Ct. App. 1956), superseded by statute as stated 
in, Lovelace v. State, — S.W.2d —, 1989 Tenn. 
Crim. App. LEXIS 167 (Tenn. Crim. App. Mar. 
9, 1989). 

Where in action for personal injuries plaintiff 
executed a covenant not to sue as to all but one 
of the joint tort-feasors against whom he had 
brought suit and thereafter counsel for plaintiff 
and for those defendants with whom the cov- 
enants had been executed entered a consent 
order without knowledge of plaintiff purporting 
to dismiss the suit “with full prejudice” as to the 
aforementioned defendants, such order did not 
operate to release or discharge the remaining 
tort-feasor but only meant dismissal with the 
full prejudice as provided in such covenants. 
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| Long v. Kirby-Smith, 40 Tenn. App. 446, 292 
§.W.2d 216, 1956 Tenn. App. LEXIS 155 (Tenn. 
| Ct. App. 1956), superseded by statute as stated 
_ in, Lovelace v. State, — S.W.2d —, 1989 Tenn. 
/ Crim. App. LEXIS 167 (Tenn. Crim. App. Mar. 
) 9, 1989). 


| 4, Authority of Attorney. 

An attorney has implied authority to agree to 
_ a dismissal or nonsuit which does not bar the 
right of the client to sue again but has no 
_ implied authority to release a claim or cause of 
- action or otherwise give up the rights of the 
' client. Long v. Kirby-Smith, 40 Tenn. App. 446, 


TRIAL 


20-9-501 


292 S.W.2d 216, 1956 Tenn. App. LEXIS 155 
(Tenn. Ct. App. 1956), superseded by statute as 
stated in, Lovelace v. State, — S.W.2d —, 1989 
Tenn. Crim. App. LEXIS 167 (Tenn. Crim. App. 
Mar. 9, 1989). 


5. Application. 

This section was applicable to the county 
court in condemnation proceedings by the 
county board of education in which the jurisdic- 
tion of the county and circuit courts was con- 
current. Ragland v. Davidson County Board of 
Education, 203 Tenn. 317, 312 S.W.2d 855, 1958 
Tenn. LEXIS 306 (1958). 


PART 5 
| DELIBERATION AND VERDICT 


| 20-9-501. Charge to jury in writing. 


On the trial of all civil cases, it is the duty of the judge before whom the civil 
'case is tried, at the request of either party, plaintiff or defendant, to reduce 
- every word of the judge’s charge to the jury to writing before it is delivered to 
the jury, and all subsequent instructions that may be asked for by the jury, or 
‘that may be given by the judge, shall, in like manner, be reduced to writing 


\ before being delivered to the jury. 


| History. 
(ee Acts 1875, ch. 37, § 1; Shan., § 4683; Code 
/ 1932, § 8809; T.C.A. (orig. ed.), § 20-1315. 


| Cross-References. 
Instructions to jury, Tenn. R. Civ. P. 51, Tenn. 
te, Crim. P. 30. 


' Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
hs 211. 


Tennessee Jurisprudence, 11 Tenn. Juris., 
Equity, § 73; 15 Tenn. Juris., Instructions, 
§§ 6, 17. 


Law Reviews. 

Jury Reform in Tennessee, 34 U. Mem. L. 
Rev. 1 (2003). 

Waiting for the Jury (George W. Jenkins III), 
20 No. 4 Tenn. B.J. 31 (1984). 


NOTES TO DECISIONS 


Analysis 


. Mandatory Nature of Section. 
—Requirements of Act. 

—Questions from Individual Jurors. 

. Compared with Criminal Cases. 

. Physical Delivery of Charge After Oral De- 
livery. 


oe whe 


1. Mandatory Nature of Section. 
This statute is mandatory, and the court’s 
- failure to comply strictly with the request for a 
written charge constitutes reversible error, al- 
_ though it does not appear that any exception 
’ was taken on that account in the lower court, or 
that any injury thereby resulted. Equitable 
' Fire Ins. Co. v. Trustees C. P. Church, 91 Tenn. 
135, 18 S.W. 121, 1891 Tenn. LEXIS 85 (1892); 
Columbia Veneer & Box Co. v. Cottonwood 
' Lumber Co., 99 Tenn. 122, 41 S.W. 351, 1897 





Tenn. LEXIS 16 (1897); State v. Missio, 105 
Tenn. 218, 58 S.W. 216, 1900 Tenn. LEXIS 66 
(1900). 

The requirements of this statute are impera- 
tive, and a failure to strictly comply with them 
constitutes reversible error. Phillips v. New- 
port, 28 Tenn. App. 187, 187 S.W.2d 965, 1945 
Tenn. App. LEXIS 65 (Tenn. Ct. App. 1945). 


2. —Requirements of Act. 

There is nothing in this section which re- 
quires the trial judge to sign the written charge 
which he reads to the jury, nor to physically 
deliver such written charge to the jury to be 
taken into the jury room with them; the strict 
requirements of this section having been fully 
met when the trial judge reduces every word of 
his charge to the jury to writing, reads that 
written charge to them, and does not deliver 
one word of his charge to them orally. Phillips v. 


20-9-502 


Newport, 28 Tenn. App. 187, 187 S.W.2d 965, 
1945 Tenn. App. LEXIS 65 (Tenn. Ct. App. 
1945). 

While trial courts must, on request, reduce 
their jury charge to writing for the benefit of 
the attorneys in civil cases, they are not re- 
quired to provide a written copy of their in- 
structions to the jury. Ladd by Ladd v. Honda 
Motor Co., 939 S.W.2d 83, 1996 Tenn. App. 
LEXIS 445 (Tenn. Ct. App. 1996). 


3. —Questions from Individual Jurors. 

A trial judge responding to the questions 
from individual jurors could hardly be expected 
to take down the questions, write out his an- 
swers, and then read his answers back to the 
jury. In re Estate of Depriest, 733 S.W.2d 74, 
1986 Tenn. App. LEXIS 3223 (Tenn. Ct. App. 
1986). 


4, Compared with Criminal Cases. 

This section and former statute relating to 
charges in civil and criminal cases were sepa- 
rate and distinct acts; and the positive require- 
ment of the statute relating to criminal cases 
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that that the jury shall take the charge out with 
them upon their retirement could not be read 
into the statute relating to civil cases by judi- 
cial interpretation when that provision does not 
appear in the statute relating to civil cases. 
Phillips v. Newport, 28 Tenn. App. 187, 187 
S.W.2d 965, 1945 Tenn. App. LEXIS 65 (Tenn. 
Ct. App. 1945). } 

There is nothing in this section requiring the 
court to permit the jury to have physical pos- 
session of the written charge and former stat- 
ute requiring the written charge to be delivered 
to the jury in felony cases in no way amended or 
restricted the provisions of this section. Smith 
v. Steele, 44 Tenn. App. 238, 313 S.W.2d 495, 
1956 Tenn. App. LEXIS 173 (Tenn. Ct. App. 
Aug. 23, 1956). 


5. Physical Delivery of Charge After Oral 
Delivery. 

This section does not prevent the judge from 
physically delivering the judge’s charge to the 
jury after the oral delivery. Runnells v. Rogers, 
596 S.W.2d 87, 1980 Tenn. LEXIS 426 (Tenn. 
1980). 


20-9-502. Verdict applied to good count. 


If any counts in a declaration are good, a verdict for entire damages shall be 


applied to such good counts. 


History. 

Code 1858, § 2969 (deriv. Acts 1801, ch. 6, 
§ 63); Shan., § 4694; Code 1932, § 8824; 
T.C.A. (orig. ed.), § 20-1317. 


Textbooks. 
Tennessee Jurisprudence, 24 Tenn. Juris., 
Verdict, §§ 2, 11. 


Law Reviews. 
General Verdicts in Multi-Claim Litigation, 
21 Mem. St. U.L. Rev. 705 (1991). 


NOTES TO DECISIONS 


Analysis 


. General Verdict — Privilege of Jury. 

. Jury Finding of All Issues — Necessity. 

. —Finding Supported by Evidence — Suffi- 
ciency. 

. Applying Verdict to Good Counts. 

. —Verdict — Presumption as to Good Count. 

. —Damages Assessed on All Counts. 

. —Instructions to Insufficient Count — Ef- 
fect. 

. Improper Instructions as to Some Counts. 


“OD Of WN se 


oo 


1. General Verdict — Privilege of Jury. 

Privilege of jury to decline finding any other 
than a general verdict is not restrained by this 
statute. Louisville & N. R. Co. v. Frakes, 11 
Tenn. App. 593, — S.W.2d —, 1928 Tenn. App. 
LEXIS 14 (Tenn. Ct. App. 1928). 

A jury may return a general verdict at the 
same time it responds to interrogatories sub- 
mitted by the court, and if the findings on the 


interrogatories are insufficient to warrant a 
judgment, the court may act upon the general 
verdict and deal with it as if there had been no 
findings on the interrogatories. Lenoir Car 
Works v. Littleton, 41 Tenn. App. 323, 293 
S.W.2d 585, 1956 Tenn. App. LEXIS 171 (Tenn. 
Ct. App. 1956). 

In negligence case where jury rendered gen- 
eral verdict in favor of plaintiff, court held that 
this section has been applied in diversity cases 
where a general verdict was rendered on basis 
of at least one properly submitted issue which 
was supported by substantial evidence even 
though other claims may have been improperly 
submitted. Watts v. Mack Trucks, Inc., 491 F.2d 
601, 1974 U.S. App. LEXIS 10179 (6th Cir. 
Tenn. 1974). 


2. Jury Finding of All Issues — Necessity. 

Where there are several issues, they must all 
be found by the jury before judgment can be 
pronounced, though the response need not be in 


: 





_y. Graves, 17 Tenn. 446 (1836); 
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_ technical or specific terms. Kennel v. Muncey, 7 
’ Tenn. 273, 1823 Tenn. LEXIS 51 (1823); Carter 
Crutcher v. 


| Williams, 23 Tenn. 345, 1843 Tenn. LEXIS 109 


(1842); Kirkpatrick v. S. W. R. Bank, 25 Tenn. 
45, 1845 Tenn. LEXIS 15 (1845); Lowrey v. 
Brown, 35 Tenn. 17, 1855 Tenn. LEXIS 4 
B1055). 
Sections 20-9-502 and 20-9-503 must be read 


- in pari materia and are not applicable in favor 


of a defendant whose liability was not consid- 
ered by the jury because of an erroneous in- 
struction. Wilson v. Tranbarger, 218 Tenn. 208, 
402 S.W.2d 449, 1965 Tenn. LEXIS 512 (1965). 


3. —Finding Supported by Evidence — 
Sufficiency. 

By analogy to this section, if either of two 
findings standing alone would have invalidated 
a codicil, and if one of the findings was not 
affected by any substantial error on the trial, 
then that finding will support a judgment re- 
fusing probate of the codicil. Hager v. Hager, 17 
Tenn. App. 143, 66 S.W.2d 250, 1933 Tenn. App. 

_ LEXIS 51 (Tenn. Ct. App. 1933). 


4, Applying Verdict to Good Counts. 

Verdict supported by two good counts held 
valid though third count was faulty. Anderson 
y. Read, 2 Tenn. 205, 1813 Tenn. LEXIS 5 
(1812). 

Where there are several counts, a general 
verdict will be applied to those counts sus- 

_ tained by the evidence, though there be no 
evidence to sustain the other counts. East T., V. 

| & G.R.R. Co. v. Gurley, 80 Tenn. 46, 1883 Tenn. 
LEXIS 138 (1883); Tennessee Cent. Ry. v. 
Umenstetter, 155 Tenn. 235, 291 S.W. 452, 1926 
Tenn. LEXIS 41 (1926). 

Where verdict was general and not special 
with respect to the two separate counts of the 
declaration, and there was material evidence to 
support one count, the verdict of the jury con- 
curred in by trial judge will not be disturbed on 
appeal, even though there is no evidence in the 
record to support the other count. Sledge & 
Norfleet v. Bondurant, 5 Tenn. App. 319, —S.W. 
—, 1927 Tenn. App. LEXIS 65 (Tenn. Ct. App. 
1927). 

General verdict returned by the jury may 
well be referred to a count which there was 
evidence to support. Wilson v. Moudy, 22 Tenn. 
App. 356, 123 S.W.2d 828, 1938 Tenn. App. 
LEXIS 36 (Tenn. Ct. App. 1938). 

Verdicts must be applied to the good counts 
in declaration. Schumpert v. Moore, 24 Tenn. 
App. 695, 149 S.W.2d 471, 1940 Tenn. App. 
LEXIS 83 (Tenn. Ct. App. 1940); Tutton v. 
Patterson, 714 S.W.2d 268, 1986 Tenn. LEXIS 
776 (Tenn. 1986). 

Under this section a general verdict is not 
vitiated by the absence of proof on some counts 
of the declaration if there is evidence to sustain 
the averments of a single count. Taylor v. 
Cobble, 28 Tenn. App. 167, 187 S.W.2d 648, 
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1945 Tenn. App. LEXIS 64 (Tenn. Ct. App. 
1945); City Transp. Corp. v. Seckler, 32 Tenn. 
App. 661, 225 S.W.2d 288, 1949 Tenn. App. 
LEXIS 115 (Tenn. Ct. App. 1949); Wesco Paving 
Co. v. Nash, 35 Tenn. App. 409, 245 S.W.2d 782, 
1951 Tenn. App. LEXIS 82 (1951); Central 
Truckaway System, Inc. v. Waltner, 36 Tenn. 
App. 202, 253 S.W.2d 985, 1952 Tenn. App. 
LEXIS 108 (Tenn. Ct. App. 1952). 

General verdict if supported by evidence on 
one or more counts is good though there is a 
lack of proof on other counts. White v. Seier, 37 
Tenn. App. 487, 264 S.W.2d 241, 1953 Tenn. 
App. LEXIS 99 (Tenn. Ct. App. 1953). 

Where jury returned a general verdict on two 
counts, Court of Appeals was bound to affirm 
verdict on good count about which no question 
was made even though it was contended that 
the verdict on the other count was erroneous. 
Lenoir Car Works v. Littleton, 41 Tenn. App. 
325, 293 S.W.2d 585, 1956 Tenn. App. LEXIS 
171 (Tenn. Ct. App. 1956). 

In action for damages from railroad crossing 
accident where case was correctly submitted to 
jury on both statutory and common law counts 
there could be no reversal even if the court 
erred in its submission of the last clear chance 
doctrine to the jury. Louisville & N. R. Co. v. 
Rochelle, 252 F.2d 730, 1958 U.S. App. LEXIS 
3759 (6th Cir. Tenn. 1958). 

Where case was tried on negligence and also 
on breach of implied warranty, and negligence 
count was good, the fact that district judge 
found that it was improper to submit the case 
on breach of implied warranty was not ground 
to grant a new trial, since the Tennessee law 
must be applied in diversity cases. Tracy v. 
Finn Equipment Co., 290 F.2d 498, 1961 U.S. 
App. LEXIS 4565 (6th Cir. Tenn. 1961), cert. 
denied, 368 U.S. 826, 82 S. Ct. 47, 7 L. Ed. 2d 
30, 1961 U.S. LEXIS 506 (1961). 

Where first count was sustained by evidence 
and charge of the court had no relevancy to 
issue raised by that count, the giving of a 
charge applicable to second count was not 
prejudicial error. Flannagan v. Lee, 56 Tenn. 
App. 600, 409 S.W.2d 385, 1966 Tenn. App. 
LEXIS 289 (Tenn. Ct. App. 1966). 

A general verdict is not vitiated by absence of 
proof on some counts of the declaration if there 
is evidence to sustain the averments of a single 
count. Clinchfield R. Co. v. Forbes, 57 Tenn. 
App. 174, 417 S.W.2d 210, 1966 Tenn. App. 
LEXIS 203 (Tenn. Ct. App. 1966). 

In absence of an affirmative showing that the 
jury found liability under a count of the decla- 
ration unsupported by evidence, the judgment 
will not be reversed by the failure of the trial 
judge to direct a verdict upon a count not 
sustained by proof. Clinchfield R. Co. v. Forbes, 
57 Tenn. App. 174, 417 S.W.2d 210, 1966 Tenn. 
App. LEXIS 203 (Tenn. Ct. App. 1966). 

A general verdict in favor of plaintiff without 
separate verdicts on separate counts is pre- 
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sumed to rest upon a valid count and will not be 
set aside even though one count be defective. 
Osborne v. Frazor, 58 Tenn. App. 15, 425 S.W.2d 
768, 1968 Tenn. App. LEXIS 292, 35 A.L.R.3d 
338 (Tenn. Ct. App. 1968), superseded by stat- 
ute as stated in, Crawford v. Family Vision 
Center, Inc., — S.W.2d —, 1990 Tenn. App. 
LEXIS 810 (Tenn. Ct. App. Nov. 16, 1990). 

Even though the trial court erred by instruct- 
ing the jury on a post-sale duty to warn, as such 
a duty was not recognized in Tennessee, be- 
cause the trial court correctly instructed the 
jury on the parents’ remaining theories of re- 
covery under their wrongful death claim, the 
error was harmless, and the court affirmed the 
entry of judgment for the parents as to the 
jury’s wrongful death compensatory award. 
Flax v. DaimlerChrysler Corp., — S.W.3d —, 
2006 Tenn. App. LEXIS 822 (Tenn. Ct. App. 
Dec. 27, 2006), affd in part, rev'd in part, 272 
S.W.3d 521, 2008 Tenn. LEXIS 505 (Tenn. July 
24, 2008). 


5. —Verdict — Presumption as to Good 
Count. 

In the absence of an affirmative showing that 
the jury found liability under a count of the 
declaration unsupported by evidence, the judg- 
ment would not be reversed for failure of the 
trial judge to direct a verdict upon the count not 
sustained by proof, the presumption being that 
the judgment appealed from is regular and 
correct. City Transp. Corp. v. Seckler, 32 Tenn. 
App. 661, 225 S.W.2d 288, 1949 Tenn. App. 
LEXIS 115 (Tenn. Ct. App. 1949). 


6. —Damages Assessed on All Counts. 

Assessment of damages on all counts does 
not render judgment defective though some of 
the counts were bad. Pursell v. Archer, 7 Tenn. 
317, 1824 Tenn. LEXIS 6 (1824). 


7. —Instructions to Insufficient Count — 
Effect. 

Charge to jury on gross and willful negli- 

gence was not prejudicial to defendant where 
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general verdict of jury in favor of plaintiff was 
supported by material evidence on counts 
charging ordinary negligence. Monday v. Mill- 
saps, 37 Tenn. App. 371, 264 S.W.2d 6, 1953 
Tenn. App. LEXIS 96 (Tenn. Ct. App. 1953). 


8. Improper Instructions as to Some 
Counts. 

Where general verdict was returned by jury 
and alleged erroneous charge of court could not 
have affected all counts in action for damages 
for personal injuries resulting from automobile 
accident, judgment would not be reversed be- 
cause of alleged erroneous charge. Spence v. 
Carne, 40 Tenn. App. 580, 292 S.W.2d 438, 1954 
Tenn. App. LEXIS 170 (Tenn. Ct. App. 1954). 

Where charge of court that defendant had 
both a statutory duty and common law duty to 
maintain highway bridge over railroad was 
questioned by defendant and charge with re- 
spect to statutory duty was proper there can be 
no reversal. Atlantic C. R. Co. v. Smith, 264 
F.2d 428, 1959 U.S. App. LEXIS 4318 (6th Cir. 
Tenn. 1959). 

A trial court’s erroneous instruction on one 
count of a multicount suit is harmless error if 
its instructions as to the other counts were 
proper. Tutton v. Patterson, 714 S.W.2d 268, 
1986 Tenn. LEXIS 776 (Tenn. 1986). 

In a case where the daughter of the owner of 
the car was involved in a car accident and the 
owner claimed that the daughter did not have 
permission to use the car and, in fact, was 
accused of stealing the car, the evidence as to 
negligent entrustment in the record was 
sparse; thus, the trial court properly denied the 
owner’s motion for a directed verdict on that 
issue and, even if the issue was erroneously 
submitted to the jury, the resulting error was 
harmless under T.C.A. § 20-9-502. Anderson v. 
Mason, 141 S.W.3d 634, 2003 Tenn. App. LEXIS 
528 (Tenn. Ct. App. 2003), appeal denied, — 
S.W.3d —, 2004 Tenn. LEXIS 73 (Tenn. Jan. 26, 
2004). 


A general verdict, although it may not in terms answer every issue joined, is 
nevertheless held to embrace every issue, unless exception is taken at the term 


at which the verdict is rendered. 


History. 

Code 1858, § 4247 (deriv. Acts 1851-1852, ch. 
152, § 4); Shan., § 6085; Code 1932, § 10343; 
T.C.A. (orig. ed.), § 20-1318. 


Textbooks. 
Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 


peal and Error, § 232; 24 Tenn. Juris., Verdict, 
$6027 11513: 


Law Reviews. 
Procedure and Evidence — 1954 Tennessee 
Survey, 7 Vand. L. Rev. 895. 
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Analysis 





. —Defendant After Directed Verdict. 
Variance Between Issue and Verdict. 
10. Polling Jury Under General Verdict. 


1. Constitutional Guarantee. 
_ 2. Construction and Interpretation. 
_ 3. —“Every Issue” — Meaning. 
4, —When Not Applicable to Defendant. 
5. General Verdict. 
. 6. —Presumptions. 
7. —Effect. 
8 
9. 


1. Constitutional Guarantee. 
The right to trial by jury guaranteed by the 
_ Constitution is the right as it was at common 
_ law with the right of the jury at their option to 
| return a special verdict or a general verdict but 
' with the privilege to decline to return any but a 
_ general verdict which general verdict is held to 
' embrace every issue unless excepted to. Harbi- 
_son v. Briggs Bros. Paint Mfg. Co., 209 Tenn. 
| 5384, 354 S.W.2d 464, 1962 Tenn. LEXIS 387 
(1962), overruled in part, Ennix v. Clay, 703 
'$.W.2d 137, 1986 Tenn. LEXIS 820 (Tenn. 
1986). 


_2. Construction and Interpretation. 

This section and § 20-9-502 must be read in 
/pari materia. Wilson v. Tranbarger, 218 Tenn. 
1208, 402 S.W.2d 449, 1965 Tenn. LEXIS 512 
| (1965). 


3. —“Every Issue” — Meaning. 

This section is not limited to the effect of a 
» general verdict on two or more counts of a 
» ration, but includes a general verdict on every 
/ issue joined, whether the issue is joined by plea 

to the declaration or replication to an affirma- 

tive plea and joinder of issue thereon or other- 
| wise. Summers v. Bond-Chadwell Co., 24 Tenn. 
| App. 357, 145 S.W.2d 7, 1939 Tenn. App. LEXIS 
| 17 (Tenn. Ct. App. 1939). 

A general verdict includes not only the counts 
Ina declaration, but every issue joined. Stewart 
vy. Parker, 33 Tenn. App. 316, 232 S.W.2d 57, 
| 1950 Tenn. App. LEXIS 110 (Tenn. Ct. App. 
1950). 


| 4, —When Not Applicable to Defendant. 
| Where wrecker, backed into side road, was 
| partially on west side of highway and no flares 
'were exhibited, and driver of oil tanker pro- 
-ceeding south, after being flagged, stopped 
-where road was partially blocked by wrecker, to 
allow north bound traffic to pass, and plaintiffs 
car proceeding south collided with tanker, error 
of trial court in directing verdict in favor of 
driver and owner of wrecker was not cured as a 
result of verdict in favor of driver and owner of 
oil tanker, since this section could not be ex- 
»tended to cause the general verdict in favor of 
‘driver and owner of wrecker as a finding of 
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negligence on part of plaintiff with respect to 
the action against driver and owner of wrecker. 
Hammons v. Walker Hauling Co., 196 Tenn. 26, 
263 S.W.2d 753, 1953 Tenn. LEXIS 402 (1953). 

In personal injury action by pedestrian 
against automobile driver and bus company 
where trial court directed verdict for bus com- 
pany and jury returned verdict in favor of 
automobile driver, bus company was not en- 
titled to presumption that verdict embraced a 
finding on every issue against plaintiff. Woody 
v. Cope, 207 Tenn. 78, 338 S.W.2d 551, 1960 
Tenn. LEXIS 429, 4 A.L.R.3d 314 (1960). 

There is nothing in this section to indicate a 
legislative intent to make a general verdict 
applicable in favor of a defendant whose liabil- 
ity was not being considered by the jury in 
returning a general verdict or to deprive a 
party of his day in court. Wilson v. Tranbarger, 
218 Tenn. 208, 402 S.W.2d 449, 1965 Tenn. 
LEXIS 512 (1965). 


5. General Verdict. 


6. —Presumptions. 

In the absence of a contrary showing, appel- 
late court must assume there was a general 
verdict. Stewart v. Parker, 33 Tenn. App. 316, 
232 S.W.2d 57, 1950 Tenn. App. LEXIS 110 
(Tenn. Ct. App. 1950). 

In a defamation case based on defendant 
media organizations’ television news magazine 
“expose,” the court properly exercised its discre- 
tion to have the jury consider plaintiff criminal 
justice correction systems’ defamation claims in 
the context of the offending television broadcast 
as a whole; the court did not err in utilizing a 
general verdict form and the jury’s verdict was 
supported by the great weight of the evidence. 
West v. Media Gen. Operations, Inc., 250 F. 
Supp. 2d 923, 2002 U.S. Dist. LEXIS 26334 
(E.D. Tenn. 2002). 


7. —Effect. 

The effect of a general verdict for a plaintiff is 
to decide each issue in favor of plaintiff if there 
is material evidence to support such verdict. 
Thoni v. Hayborn, 37 Tenn. App. 56, 260 S.W.2d 
376, 1953 Tenn. App. LEXIS 156 (Tenn. Ct. 
App. 1953). 

A judgment based on a general verdict in a 
will contest will support the determinative is- 
sues in favor of the proponent if there is mate- 
rial evidence to support the verdict. Davidson v. 
Gilreath, 38 Tenn. App. 291, 273 S.W.2d 717, 
1954 Tenn. App. LEXIS 120 (Tenn. Ct. App. 
1954). 

Under a general verdict finding all issues for 
plaintiff the court of appeals cannot weigh the 
evidence to determine its preponderance but 
can only determine whether there is any sub- 
stantial evidence to support the verdict, and 
this rule applies not only as to liability but also 
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to injuries on which the amount of damages is 
based. Columbia v. Lentz, 39 Tenn. App. 350, 
282 S.W.2d 787, 1955 Tenn. App. LEXIS 73 
(Tenn. Ct. App. 1955); Treece v. Hamilton, 53 
Tenn. App. 138, 378 S.W.2d 194, 1963 Tenn. App. 
LEXIS 126 (Tenn. Ct. App. 1963). 

In negligence suit where allegation of negli- 
gent entrustment of vehicle was made but issue 
was not submitted to jury, scope of general 
verdict could not include finding of negligence 
on part of party so entrusting vehicle. Reliance 
Ins. Co. v. Liberty Mut. Ins. Co., 497 S.W.2d 
885, 1973 Tenn. LEXIS 467 (Tenn. 1973). 


8. —Defendant After Directed Verdict. 

A general verdict in favor of defendant whose 
liability is being considered by the jury deter- 
mines issues as to that defendant but does not 
determine issues as to another defendant 
whose case is not before the jury. Hammons v. 
Walker Hauling Co., 196 Tenn. 26, 263 S.W.2d 
753, 1953 Tenn. LEXIS 402 (1953). 
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9. Variance Between Issue and Verdict. 

Liberal construction will not embrace a case 
where the issue was the existence of usury in a 
note and the verdict was that defendant had 
not paid the debt in the declaration mentioned. 
Boon v. Planters’ Bank, 22 Tenn. 84, 1842 Tenn. 
LEXIS 33 (1842). 


10. Polling Jury Under General Verdict. 

Since under this section all issues joined are 
embraced in a general verdict in absence of a 
showing to the contrary, failure of trial judge to 
poll the jury on a cross action in action for 
personal injuries arising out of automobile ac- 
cident did not constitute reversible error under 
§§ 20-9-508, 20-9-509 where jury returned gen- 
eral verdict for plaintiff. Dixon Stave & Head- 
ing Co. v. Archer, 40 Tenn. App. 327, 291 S.W.2d 
603, 1956 Tenn. App. LEXIS 153 (Tenn. Ct. 
App. 1956). 


20-9-504. Value omitted from verdict. 


If the verdict in an action for specific personal property omits to find the 
value of the articles, the court may award a writ of inquiry to ascertain the 


value. 


History. 
Code 1858, § 4248 (deriv. Acts 1801, ch. 6, 


§ 62); Shan., § 6086; Code 1932, § 10344; 
T.C.A. (orig. ed.), § 20-1319. 


20-9-505. Verdict for part of property. 


If, on an issue embracing several articles, the verdict is for part only, it is not 
error, but the title or claim to those articles omitted is barred. 


History. 
Code 1858, § 4249; Shan., § 6087; Code 
1932, § 10345; T.C.A. (orig. ed.), § 20-1320. 


20-9-506. Time for decision in nonjury cases. 


When any judge of any district tries a case without the intervention of a jury, 
whether the judge is required to reduce the judge’s finding of facts to writing 
or not, the judge shall be required to render the judge’s decision and have 
judgment entered in the case within sixty (60) days from the completion of the 


trial. 


History. 

Acts 1903, ch. 441, § 1; Shan., § 6087a1; 
Code 1932, § 10347; mod. C. Supp. 1950, 
§ 10347; T.C.A. (orig. ed.), § 20-1322. 


Cross-References. 
Findings and judgment, Tenn. R. Civ. P. 52, 
54, 58. 


Rule Reference. 
This section is referred to in Rule 11, § III of 
the Rules of the Supreme Court of Tennessee. 


Textbooks. 
Tennessee Jurisprudence, 16 Tenn. Juris., 
Judgments and Decrees, § 45. 


Law Reviews. 

Changes in Procedure Under the Proposed 
Supplement to the 1932 Code of Tennessee, 21 
Tenn. L. Rev. 589. 

Ethical Obligations of Judges (Joe G. Riley), 
23 Mem. St. U.L. Rev. 507 (1993). 
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Analysis 


. Construction with Other Acts. 

—Order Extending Term. 

. Failure of Judge to Enter Judgment in 
Term. 

. Directory Provision. 


. Construction with Other Acts. 
This section and former § 16-10-205 (re- 


_ pealed) as amended by Acts 1947, ch. 48, § 1 


should be considered in pari materia insofar as 
they control the effect of ending of term on 


litigation pending in circuit court. Crane 


' Enamel Co. v. Jamison, 188 Tenn. 211, 217 


§.W.2d 945, 1948 Tenn. LEXIS 497 (1948). 


2. —Order Extending Term. 

Acts 1947, ch. 48, § 1 amending former § 16- 
10-205 (repealed) by implication amended this 
section so it is no longer necessary to enter an 
order extending term to take care of any case, 
or any question relating to it, either where such 


case has been concluded at end of term, or 


where it was concluded but no judgment en- 
tered. Crane Enamel Co. v. Jamison, 188 Tenn. 


6211, 217 S.W.2d 945, 1948 Tenn. LEXIS 497 


(1948). 
Effect of Acts 1947, ch. 48, § 1 amending 


former § 16-10-205 (repealed) was to make 


cases decided prior to amendment relative to 
entering judgment after end of term a dead 
letter and no longer controlling. Crane Enamel 


_ Co. v. Jamison, 188 Tenn. 211, 217 S.W.2d 945, 


- 1948 Tenn. LEXIS 497 (1948). 


Case finished four days prior to end of term 


was a pending case and judgment could be 


entered in following term pursuant to Acts 


_ 1947, ch. 48, § 1, amending former § 16-10-205 


(repealed). Crane Enamel Co. v. Jamison, 188 
Tenn. 211, 217 S.W.2d 945, 1948 Tenn. LEXIS 


_ 497 (1948). 


20-9-507. [Reserved.| 


_20-9-508. Poll of jury on request. 


3. Failure of Judge to Enter Judgment in 
Term. 

Where the case was tried by judge without 
jury, and all the evidence was heard as much as 
four days previous to the end of the term, and 
the judgment was not entered at such term, the 
case was automatically continued to the next 
term. Kyle v. Goulette, 9 Tenn. App. 203, — 
S.W.2d —, 1928 Tenn. App. LEXIS 224 (Tenn. 
Ct. App. 1928). 

Where judge failed to enter judgment at term 
at which case was tried, the case could not be 
tried on same evidence at next term without 
consent of parties. Kyle v. Goulette, 9 Tenn. 
App. 203, — S.W.2d —, 1928 Tenn. App. LEXIS 
224 (Tenn. Ct. App. 1928). 

Where case was tried by court without jury, 
and all evidence was heard as much as four 
days previous to the end of the term, there was 
no duty on litigants to ask for entry of judgment 
before expiration of the term. Kyle v. Goulette, 
9 Tenn. App. 203, — S.W.2d —, 1928 Tenn. App. 
LEXIS 224 (Tenn. Ct. App. 1928). 

Where court did not enter judgment at term 
at which case was tried, but at next term 
entered judgment without retrial of the case, 
over the objection of the plaintiff, the plaintiff 
was not estopped to urge the error because he 
thereafter filed motion for additional finding of 
facts. Kyle v. Goulette, 9 Tenn. App. 203, — 
S.W.2d —, 1928 Tenn. App. LEXIS 224 (Tenn. 
Ct. App. 1928). 


4, Directory Provision. 

This section prescribing the time for entry of 
judgment is directory and not mandatory. 
Schaeffer v. Richard, 43 Tenn. App. 205, 306 
S.W.2d 340, 1956 Tenn. App. LEXIS 149 (Tenn. 
Ct. App. 1956). 


The trial judges in all courts of record in which suits are tried by juries, in 
both criminal and civil cases, shall be required to poll the jury on application 


_ of either the state or the defendant in criminal cases and either the plaintiff or 


the defendant in civil cases, without exception. 


History. 
Acts 1955, ch. 239, § 1; T.C.A., § 20-1324. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 31.36. 


Law Reviews. 
Civil Procedure — Polling the Jury — Harm- 
less Error, 37 Tenn. L. Rev. 96. 
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NOTES TO DECISIONS 


Analysis 


. “Polling Jury” Defined. 

. Purpose of Polling Jury. 

Method and Form. 

. Conduct of Trial Court in Determining Ver- 
dict. 

. Statements of Jurors. 

. —Effect of General Verdict. 

. Impeaching Verdict. 

. Duty to Poll Jury. 

. Waiver of Right. 


. “Polling Jury” Defined. 

“To poll the jury means to ascertain by ques- 
tions to jurors, individually, whether each as- 
sents to the verdict. Dixon Stave & Heading Co. 
v. Archer, 40 Tenn. App. 327, 291 S.W.2d 603, 
1956 Tenn. App. LEXIS 153 (Tenn. Ct. App. 
1956). 


m COD 
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2. Purpose of Polling Jury. 

The object of polling the jury is for the pur- 
pose of ascertaining for a certainty the indi- 
vidual juror’s verdict and it is not to determine 
the mode in which they arrived at the verdict. 
Dixon Stave & Heading Co. v. Archer, 40 Tenn. 
App. 327, 291 S.W.2d 603, 1956 Tenn. App. 
LEXIS 153 (Tenn. Ct. App. 1956). 


3. Method and Form. 

Since the statute does not provide a method 
of polling the jury, the method of conducting the 
poll is entirely within the discretion of the trial 
judge and his judgment will not be disturbed 
unless it clearly appears that there was an 
abuse of discretion. Dixon Stave & Heading Co. 
v. Archer, 40 Tenn. App. 327, 291 S.W.2d 603, 
1956 Tenn. App. LEXIS 153 (Tenn. Ct. App. 
1956); Lovell v. McCullough, 222 Tenn. 567, 439 
S.W.2d 105, 1969 Tenn. LEXIS 463 (1969). 

Where in polling jury the trial judge instead 
of calling the names of the last nine jurors 
pointed to each and asked, “Is it or not yours?” 
and each juror replied, “Yes,” the polling of the 
jury met the requirements of the statute. Dixon 
Stave & Heading Co. v. Archer, 40 Tenn. App. 
327, 291 S.W.2d 603, 1956 Tenn. App. LEXIS 
153 (Tenn. Ct. App. 1956). 

No particular form of answer is essential on 
the polling of the jury, it being sufficient if the 
answer of the jury indicates with reasonable 
certainty that the verdict is his own. Dixon 
Stave & Heading Co. v. Archer, 40 Tenn. App. 
327, 291 S.W.2d 603, 1956 Tenn. App. LEXIS 
153 (Tenn. Ct. App. 1956); Lovell v. Mc- 
Cullough, 222 Tenn. 567, 489 S.W.2d 105, 1969 
Tenn. LEXIS 463 (1969). 

The poll of each member of the jury on the 
question of whether the verdict rendered is the 
verdict of each juror represents the extent to 
which the court may go in inquiring of the 
jurors as to the method of reaching their ver- 


dict. Lovell v. McCullough, 222 Tenn. 567, 439 
S.W.2d 105, 1969 Tenn. LEXIS 463 (1969). 
Where jury returned general verdict against 
three alleged tort-feasors in action for personal 
injuries and wrongful death arising out of mo- 
tor vehicle accident, polling jury by asking in 
substance whether verdict against automobile 
driver was verdict of each juror was error. 
Lovell v. McCullough, 222 Tenn. 567, 439 
S.W.2d 105, 1969 Tenn. LEXIS 463 (1969). 


4, Conduct of Trial Court in Determining 
Verdict. 

It was the duty of the trial judge to ascertain 
if the verdict returned was that of each indi- 
vidual juror and the asking by the trial judge of 
leading questions to obtain this fact was not 
reversible error. Dixon Stave & Heading Co. v. 
Archer, 40 Tenn. App. 327, 291 S.W.2d 603, 
1956 Tenn. App. LEXIS 153 (Tenn. Ct. App. 
1956). 


5. Statements of Jurors. 

Where juror upon being polled stated, “We 
figured they both was at fault,” but upon being 
questioned by the trial judge stated that the 
finding of the juror for the plaintiff was his 
verdict the statement of the juror was not 
grounds for a mistrial. Dixon Stave & Heading 
Co. v. Archer, 40 Tenn. App. 327, 291 S.W.2d 
603, 1956 Tenn. App. LEXIS 153 (Tenn. Ct. 
App. 1956). 

Refusal of trial judge during the polling of the 
jury to permit juror to address court after 
inquiring if he could “say something” did not 
constitute reversible error even though accord- 
ing to juror’s affidavit he would have informed 
court that the jury disregarded negligence and 
fault in arriving at its verdict where such juror > 
stated twice during the polling that the verdict — 
was his individual verdict and nothing ap- 
peared to the contrary. Dixon Stave & Heading 
Co. v. Archer, 40 Tenn. App. 327, 291 S.W.2d 
603, 1956 Tenn. App. LEXIS 153 (Tenn. Ct. 
App. 1956). 

Where one juror, in response to question of 
court after return of verdict, as to whether that — 
was the verdict of twelve jurors stated that he 
was on the other side but he went along with 
them, and no application for a poll was made as | 
provided by this section, it would seem that this | 
one juror was reluctant but was persuaded by | 
the others which is not prohibited. Donahue v. 
George, 46 Tenn. App. 320, 329 S.W.2d 836, 
1959 Tenn. App. LEXIS 103 (Tenn. Ct. App. 
1959). 


6. —Effect of General Verdict. 

Since under § 20-9-503 all issues joined are | 
embraced in a general verdict in absence of a | 
showing to the contrary, failure of trial judge to | 
poll the jury on cross action in action for per- 
sonal injuries arising from automobile accident — 


- 


— ~ 
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did not constitute reversible error where jury 
returned a general verdict for plaintiff and 
were polled as to such verdict. Dixon Stave & 
Heading Co. v. Archer, 40 Tenn. App. 327, 291 
S.W.2d 603, 1956 Tenn. App. LEXIS 153 (Tenn. 
Ct. App. 1956). 


7, Impeaching Verdict. 

A juror will not be permitted to impeach his 
verdict by later making affidavit the substance 
of which shows that he did not fairly try the 
case as he had taken oath to do. Dixon Stave & 
Heading Co. v. Archer, 40 Tenn. App. 327, 291 
S.W.2d 603, 1956 Tenn. App. LEXIS 153 (Tenn. 
Ct. App. 1956). 

Trial court did not err in refusing to order 
jurors into court for questioning based on ju- 
ror’s affidavit that the jury disregarded negli- 
gence and fault in arriving at its verdict. Dixon 
Stave & Heading Co. v. Archer, 40 Tenn. App. 
327, 291 S.W.2d 603, 1956 Tenn. App. LEXIS 
153 (Tenn. Ct. App. 1956). 


8. Duty to Poll Jury. 

The trial judge is only required to poll the 
jury upon application of one of the parties. 
Nance v. State, 210 Tenn. 328, 358 S.W.2d 327, 
1962 Tenn. LEXIS 443 (1962). 

Where state failed to request that jury be 
polled it lost standing to complain as to lack of 
certainty or form of the verdict. Whitwell v. 
State, 520 S.W.2d 338, 1975 Tenn. LEXIS 701 
(Tenn. 1975). 
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Petitioner failed to show that his trial coun- 
sel was ineffective for failing to poll the jury at 
the conclusion of the trial, and therefore he was 
properly denied postconviction relief, because 
there was no indication that the jury verdict 
was not unanimous. Whitehair v. State, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 138 
(Tenn. Crim. App. Feb. 26, 2020), appeal de- 
nied, — S.W.3d —, 2020 Tenn. LEXIS 463 
(Tenn. July 17, 2020). 


9. Waiver of Right. 

Right to poll jury verdict was waived where 
no request was made when jury reported ver- 
dict in principal suit but was only made when 
jury subsequently brought in verdict in depen- 
dent suit. Ball v. Mallinkrodt Chemical Works, 
53 Tenn. App. 218, 381 S.W.2d 563, 1964 Tenn. 
App. LEXIS 96, 19 A.L.R.3d 813 (Tenn. Ct. App. 
1964). 

The right to have the jury polled is not a 
constitutional right but one conferred by stat- 
ute and will be considered waived unless re- 
quested at time verdict is returned. Ball v. 
Mallinkrodt Chemical Works, 53 Tenn. App. 
218, 381 S.W.2d 563, 1964 Tenn. App. LEXIS 
96, 19 A.L.R.3d 813 (Tenn. Ct. App. 1964). 

Defendant waived any question about the 
verdict of the jury by his failure to object and 
demand that the jury be polled at the time of 
the verdict. Rice v. State, 4 Tenn. Crim. App. 
600, 475 S.W.2d 178, 1971 Tenn. Crim. App. 
LEXIS 430 (Tenn. Crim. App. 1971). 


20-9-509. Poll of jury in open court — Persons present. 


(a) The juries shall not be polled otherwise than in open court. 
(b)(1) In felony cases they shall not be polled unless the defendant is present 


in open court. 


(2) In all other cases, the respective parties, either the state or the 
defendant in criminal cases or the plaintiff or the defendant in civil cases, 
may waive their presence at the time the jury is polled. 


History. 
Acts 1955, ch. 239, § 2; T.C.A., § 20-1325. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 31.36. 


Tennessee Jurisprudence, 24 Tenn. Juris., 
Verdict, § 26. 


20-9-510. Submission of exhibits to jury. 


The trial judge in civil cases may, in the judge’s discretion, on motion of 
either party, upon the judge’s own motion or on request by the jury, submit all 
exhibits admitted in evidence to the jury for the jury’s consideration during 


deliberations on the jury’s verdict. 


History. 
Acts 1976, ch. 792, § 1; T.C.A., § 20-1332. 


Rule Reference. 
This section is referred to in the Advisory 


20-9-601 


Commission Comments under Tenn. R. Evid. 
803. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), §§ 24.51, 31.14. 

Tennessee Jurisprudence, 11 Tenn. Juris., 
Evidence, § 82. 
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Tennessee Law of Evidence (2nd ed., Cohen, 
Paine and Sheppeard), § 401.15; Rule 803(5); 
§ 803(5).3. 


Law Reviews. 

The Federal Influence on the Tennessee 
Hearsay Rule (Alfred H. Knight, III), 57 Tenn. 
L. Rev. 117 (1989). 


NOTES TO DECISIONS 


Analysis 


1. No Abuse of Discretion. 
2. Discretion of Court. 


1. No Abuse of Discretion. 

Trial judge did not abuse his discretion in 
refusing jury's request for exhibits reflecting 
medical expenses in negligence action. Newsom 
v. Markus, 588 S.W.2d 8838, 1979 Tenn. App. 
LEXIS 349 (Tenn. Ct. App. 1979). 

Where the total expert evidence on a subject 
was in the form of depositions which were read 
to the jury, there was no error in letting the jury 


take that total evidence into the jury room 
where the depositions were material to the 
issue of damages. Duvall v. Jones, 671 S.W.2d 
851, 1984 Tenn. App. LEXIS 2814 (Tenn. Ct. 
App. 1984). 


2. Discretion of Court. 

This section does not impose upon a trial 
judge in a civil case the absolute duty of sub- 
mitting the exhibits to the jury during delibera- 
tion; the matter is discretionary with the trial 
judge. Fletcher v. Coffee County Farmers Coop- 


erative, 618 S.W2d 490, 1981 Tenn. App. | 


LEXIS 502 (Tenn. Ct. App. 1981). 


PART 6 
TENNESSEE COURT REPORTER ACT OF 2009 


20-9-601. Short title — Legislative findings and declarations. 


(a) This part shall be known and may be cited as the “Tennessee Court 
Reporter Act of 2009.” 

(b) The general assembly finds and declares that it is the policy of the state 
to promote the skill, art and practice of court reporting in order to assure that 
court reporters possess the necessary skills and qualifications and that a board 
be established to prescribe the qualifications of court reporters and to issue 
licenses to persons who demonstrate their ability and fitness for the licenses. 
This part is intended to establish and maintain a standard of competency for 
individuals engaged in the practice of court reporting and for the protection of 
the public, in general, and for the litigants whose rights to personal freedom 


and property are affected by the competency of court reporters. The examina- | 
tion, licensing and supervision of the conduct and proficiency of court reporters _ 
are integrally related to the effective, impartial and prompt operation of the © 


judicial system of the state. 


History. 
Acts 2009, ch. 450, § 1. 


20-9-602. Part definitions. 


As used in this part, unless the context otherwise requires: 
(1) “Board” means the Tennessee board of court reporting; 


(2) “Court reporting” means the making of a verbatim record by means of | 


manual shorthand, machine shorthand, closed microphone voice dictation 
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silencer or by electronic recording of any testimony given under oath before 
or for submission to, any court, referee or court examiner, by any board, 
commission or other body or in any other proceeding where a verbatim 
record is required. The taking of a deposition is the making of a verbatim 
record. “Court reporting” does not include the following: 

(A) Tape recordings made by attorneys or their agents under § 20-9- 
104, or use of video equipment and recordings by attorneys or their agents 
representing parties in any court proceeding, administrative law proceed- 
ing, deposition or any other proceeding; 

(B) Use of tape recorders and video equipment and recordings by 
judges, court officers and employees, administrative agency officials and 
employees, and officials and employees of any board, commission or other 
body; and 

(C) Attorneys conducting discovery in compliance with Rules 28, 29 and 
30 of the Tennessee Rules of Civil Procedure. The written stipulation 
pursuant to Rule 29 shall state the licensure status, as prescribed by this 
part, of the person before whom the deposition is taken; and 
(3) “Licensed court reporter” or “LCR” means any person licensed pursu- 

ant to this part to practice court reporting. Licenses shall indicate the 
method or methods in which the applicant has successfully passed exami- 
nation of the organization or organizations approved by the Tennessee board 
of court reporting. 


_ History. 


Acts 2009, ch. 450, § 1. 


_ 20-9-603. Licensure requirement — Court reporter not required at all 


proceedings — Exceptions. 


(a) No person, except as otherwise provided by law, shall practice or attempt 
to practice court reporting in this state or hold the person out as a court 
reporter unless the person is a licensed court reporter. 

(b) Nothing in this part shall be construed to require a court reporter at any 
court proceeding, administrative proceeding, deposition or any other proceed- 
ing. In the event a court reporter is retained for a proceeding, then the court 
reporter shall be licensed under this part. 

(c) Notwithstanding any law to the contrary, a licensed court reporter is not 
required to be a notary public to record any court proceeding, administrative 


_law proceeding, deposition or any other proceeding. A transcript taken and 


submitted by a licensed court reporter is not required to be notarized. A 


licensed court reporter is authorized to administer oaths and swear in 
' witnesses. 


(d) This part shall not apply to court reporting services paid for by a federal 
agency or other instrumentality of the United States. 

(e) This part shall not apply to court reporting services provided pursuant to 
title 40. 


History. 
Acts 2009, ch. 450, § 1; 2010, ch. 1123, §§ 1, 
2, 10. 
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20-9-604. Creation of Tennessee board of court reporting. 


(a) There is created the Tennessee board of court reporting, which shall be 
attached to the department of commerce and insurance, division of regulatory 
boards, which is authorized to administer all the administrative functions and 
duties of the board, except those discretionary regulatory duties and powers 
vested by law in the board members. 

(b)(1) The board shall be comprised of seven (7) members, as follows: 

(A) One (1) circuit or chancery court judge; 

(B) Two (2) attorneys licensed to practice in the state; 

(C) Two (2) freelance court reporters who practice machine shorthand; 

(D) One (1) court reporter who practices any method of court reporting; 
and 

(E) One (1) freelance court reporter who practices electronic court 
reporting, closed microphone voice dictation silencer reporting or manual 
shorthand reporting (pen). 

(2) All court reporter members shall be licensed pursuant to this part; 
provided, however, that the initial court reporters appointed shall not be 
required to be licensed pursuant to this part until July 1, 2010. 

(c) All members of the board shall be citizens of the United States and this 
state. The initial terms shall begin July 1, 2009, and all appointments shall be | 
made by the governor prior to July 1 of each year for which appointments are | 
to be made. The court reporter members may be appointed from lists of | 
qualified persons submitted by interested court reporter groups, including, but 
not limited to, the Tennessee Court Reporters Association. The governor shall | 
consult with such groups before making any appointments to the board. 

(d) The initial members shall serve the following terms as designated by the | 
governor: 

(1) Three (3) members shall serve for two (2) years; 

(2) Two (2) members shall serve for three (3) years; and 

(3) Two (2) members shall serve for four (4) years. 

(e) Subsequent terms of office shall be for four (4) years. No member shall | 
serve more than two (2) consecutive terms. In the event of a vacancy, the | 
governor shall fill the vacancy for the unexpired term. Each member shall 
serve until a successor is duly appointed and qualified. 

(f) At its first meeting each calendar year, the board shall elect a chair, vice 
chair and secretary from its membership. No member shall be elected to serve | 
more than two (2) consecutive years in the same office. 

(g) After the initial appointments have been made, the board shall meet | 
during July 2009, or as soon thereafter as practicable, for the purpose of 
organizing and transacting business. Thereafter, the board shall meet not less 
than twice annually and as frequently as deemed necessary by the chair or a | 
majority of the members. The board shall meet at a time and place designated 
by the board. A quorum shall consist of four (4) members. | 

(h) Board members shall receive travel expenses according to the rules | 
promulgated by the department of finance and administration and approved | 
by the attorney general. 
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History. 
Acts 2009, ch. 450, § 1; 2010, ch. 1123, § 11; 
2012, ch. 698, § 3; 2015, ch. 355, § 2. 


Compiler’s Notes. 

The Tennessee board of court reporting, cre- 
ated by this section, terminates June 30, 2024. 
See §§ 4-29-112, 4-29-245. 

Acts 2009, ch. 450, § 3 provided that the act, 
which enacted this section, shall take effect 
July 1, 2010; however, Acts 2009, ch. 450, § 3 
further provided that, for the purpose of pro- 
mulgating rules and regulations and appoint- 
ment of board members, the act shall take 
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Acts 2015, ch. 355, § 3 provided that all 
records of the Tennessee Board of Court Report- 
ing in the possession of the Administrative 
Office of the Courts on July 1, 2015, shall be 
transferred to and remain in the custody of the 
Division of Regulatory Boards in the Depart- 
ment of Commerce and Insurance. 

Acts 2015, ch. 355, § 4 provided The Tennes- 
see Board of Court Reporting is directed to 
promulgate rules to effectuate the purposes of 
this act. The rules shall be promulgated in 
accordance with the Uniform Administrative 
Procedures Act, compiled in Title 4, Chapter 5. 


effect June 23, 2009. 


20-9-605. Duties and responsibilities of the board. 


The board shall have the duty and responsibility to: 

(1) Act on matters concerning competency licensure only and the process 
of granting, suspending, reinstating and revoking a license; 

(2) Establish and maintain requirements for the ethical behavior of court 
reporters, including, but not limited to, conflict of interest provisions, 
inappropriate relationships with a party or a party’s attorney and failure to 
honor a contract or commitment to furnish transcripts; 

(3) Establish a procedure for the investigation of complaints against 
licensed court reporters; 

(4) Set a fee schedule for granting licenses and renewals of licenses; 

(5) Maintain a current registry of licensed court reporters and a current 
registry of temporarily licensed court reporters. Registries shall be matters 
of public record; 

(6) Maintain a complete record of all proceedings of the board; 

(7) Adopt continuing education requirements no later than October 1, 
2010. Requirements shall be implemented no later than January 1, 2011; 

(8) Determine the content of and administer examinations to be given to 
applicants for licensure as licensed court reporters and issue numbered 
licenses to applicants found qualified; 

(9) Maintain records of its proceedings and a registry of all persons 
licensed by the board, which shall be a public record and open to inspection; 
and 

(10) In the event funds are available to the board from fees after expenses, 
study and, if feasible, establish the transcript reimbursement fund to assist 
indigent parties in obtaining transcripts. 


History. 
Acts 2009, ch. 450, § 1; 2010, ch. 1123, § 12. 


20-9-606. Complaints — Remedies. 


(a) All complaints shall be in writing, signed by the person making the 
complaint, and addressed to the chair of the board. All complaints shall contain 
the name and address of the person against whom the complaint is brought 
and a description of the conduct giving rise to the complaint. Complaints shall 
be submitted within ninety (90) days of the conduct complained about, and a 
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copy shall be provided to the licensed court reporter within five (5) business 
days of receipt by the board. The copy shall be sent by certified mail or by such 
other means of delivery to ensure that the licensed court reporter charged in 
the complaint receives actual notice. After investigation of the charges, the 
board shall determine if a hearing is warranted, dismiss the complaint, or take 
other action the board deems appropriate. Any hearing deemed warranted 


shall be conducted in accordance with the contested cases provisions of the — 


Uniform Administrative Procedures Act, compiled in title 4, chapter 5. 


(b) The board may, when it deems appropriate, seek civil remedies at law or — 


equity to restrain or enjoin any unauthorized practice or violation of this part. 


History. 
Acts 2009, ch. 450, § 1. 


20-9-607. Rules and regulations. 


The board shall promulgate rules and regulations necessary to implement, 


administer and otherwise effectuate the purposes of this part. All rules and — 
regulations shall be promulgated in accordance with the Uniform Administra- | 





tive Procedures Act, compiled in title 4, chapter 5. The rules and regulations © 


shall be published in the standards of professional practice and made available 
to all licensees. 


History. 
Acts 2009, ch. 450, § 1. 


20-9-608. Fines for practicing court reporting without a license. 


After January 1, 2011, any person who undertakes or attempts to undertake 
the practice of court reporting for remuneration without first having procured 
a license, who knowingly presents or files false information with the board for 
the purpose of obtaining a license or who violates this part shall be subject to 
a civil fine not exceeding five hundred dollars ($500). Each day’s violation is a 
separate offense. A person who is not licensed may not bring or maintain an 
action to recover fees for court reporting services that the person performed in 
violation of this part. 


History. 
Acts 2009, ch. 450, § 1; 2010, ch. 1123, §§ 3, 
ir 


20-9-609. Qualification for licensure — Use of court reporter’s license 
number not authorized unless transcript produced by 
licensee or under licensee’s supervision — Licensee sus- 
pension of revocation for violation. 


(a) To be licensed as a court reporter, an applicant shall submit proof of | 


passage of the National Court Reporters Association registered professional 
reporter examination, the National Verbatim Reporters Association certified 
verbatim reporter examination, or the American Association of Electronic 
Reporters and Transcribers certified electronic court reporter examination. 
Applications for licensure shall be signed and sworn by the applicants and 


tite 
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submitted on forms furnished by the board. All applicants who are found 
qualified to engage in the practice of court reporting pursuant to this part shall 
be issued a license as a licensed court reporter and an identifying number. The 
license shall be valid for two (2) years from the date of issuance. Notwithstand- 
ing any other law to the contrary, a licensed court reporter shall not be 
required to be a notary public to administer oaths to witnesses in the 
performance of their professional duties as a court reporter. 

(b) No licensed court reporter may authorize the use of the court reporter’s 
license number on any transcript not produced through the court reporter’s 
personal effort or supervision, or both. Violation of this subsection (b) may be 
grounds for license suspension or revocation. 


History. 
Acts 2009, ch. 450, § 1. 


20-9-610. Reciprocal agreements with other entities — Application for 
nonresident licenses — Fees for nonresident application. 


(a) The board shall enter into reciprocal agreements with any state, agency 
or other entity that licenses, certifies or registers court reporters, such as the 
National Court Reporters Association (NCRA), the National Verbatim Report- 
ers Association (NVRA) or the American Association of Electronic Reporters 
and Transcribers (AAERT), if the board finds that the state, agency or other 
entity has substantially the same or more stringent requirements as the board. 

(b) The reciprocity agreement shall provide that the board shall license a 
person who is currently licensed, certified or registered in another state or by 
another agency or other entity if that state, agency or other entity agrees to 
license, certify or register any licensees licensed pursuant to this part. 

(c) Nonresident court reporters desiring to make a verbatim record of any 
testimony of a proceeding, the jurisdiction of which is within the courts of this 
state or where appeal to any court of this state is allowable by law, shall make 
application for a nonresident license. The applicant shall make application on 
the same forms as required of other applicants, shall pay a fee in an amount 
determined by the board and shall present proof that the applicant is a 
competent licensed court reporter in another state or certified by NCRA, NVRA 
or AAERT. The board shall issue a nonresident license upon the finding the 
applicant has met these requirements. The license shall be valid for a period 
not to exceed two (2) years from the date of issuance. A nonresident court 
reporter shall reapply for licensure every two (2) years. A licensure fee in an 
amount determined by the board shall be required. 

(d) The board shall establish fees appropriate for processing reciprocal 
licensing. 


History. 
Acts 2009, ch. 450, § 1. 


- 20-9-611. Fees for licensure. [Effective until October 1, 2022. See the 
version effective on October 1, 2022.] 


The fees for licensure pursuant to this part shall be established by the board 
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and shall cover a two-year period from the date of issuance or renewal of the 
license. All licenses shall expire June 30 in the year of expiration and all 
renewals will be effective July 1; provided, however, an initial license not 
issued on July 1 shall be valid from the date of issuance until June 30 of the 
second year from the June 30 preceding the date of issuance. The board shall 


impose a prorated fee for any license that is for a period less than twenty-four 
(24) months. All moneys collected pursuant to this part shall be deposited into 


the board of court reporting fund. All expenses incurred by the board in — 
implementing and administering this part shall be paid out of the fund; 
provided, that the expenses of the board shall not be in excess of the moneys in — 
the fund. The board may charge and collect the following fees, which shall be — 


deposited into the fund: 
(1) An application fee for a temporary or regular license; 
(2) An examination fee, if applicable; 
(3) A renewal fee for a temporary or regular license; 


(4) Areinstatement fee for any application for reinstatement of a tempo- 


rary or regular license that has been revoked or suspended; and 
(5) Alate renewal fee for the renewal of a license after the due date, which 


shall be payment of the renewal fee plus a penalty as set by the board for — 


each month that elapses before payment is tendered; provided, however, that 
delinquency of more than six (6) months shall result in revocation of 
licensure. 


History. 
Acts 2009, ch. 450, § 1; 2010, ch. 11238, § 4. 


20-9-611. Fees for licensure. [Effective on October 1, 2022. See the 
version effective until October 1, 2022.] 


The fees for licensure pursuant to this part shall be established by the board 


and shall cover a two-year period from the date of issuance or renewal of the 


license. All licenses shall expire June 30 in the year of expiration and all 


renewals will be effective July 1; provided, however, an initial license not issued 
on July 1 shall be valid from the date of issuance until June 30 of the second 


year from the June 30 preceding the date of issuance. All moneys collected — 


pursuant to this part shall be deposited into the board of court reporting fund. 
All expenses incurred by the board in implementing and administering this 
part shall be paid out of the fund; provided, that the expenses of the board shall 
not be in excess of the moneys in the fund. The board may charge and collect the 
following fees, which shall be deposited into the fund: 

(1) An application fee for a temporary or regular license; 

(2) An examination fee, if applicable; 

(3) A renewal fee for a temporary or regular license; however, if the initial 
license was held for less than one (1) year, then the renewal fee is reduced by 
fifty percent (50%); 

(4) Areinstatement fee for any application for reinstatement of a temporary 
or regular license that has been revoked or suspended; and 

(5) A late renewal fee for the renewal of a license after the due date, which 
shall be payment of the renewal fee plus a penalty as set by the board for each 
month that elapses before payment is tendered; provided, however, that 
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delinquency of more than six (6) 
licensure. 


History. 
Acts 2009, ch. 450, § 1; 2010, ch. 1128, § 4; 
2021, ch. 549, §§ 1, 2. 


Amendments. 
The 2021 amendment deleted the second 
sentence which read: “The board shall impose a 
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months shall result in revocation of 


“however, if the initial license was held for less 
than one (1) year, then the renewal fee is 
reduced by fifty percent (50%);” at the end of 
(3). 


Effective Dates. 
Acts 2021, ch. 549, § 40. October 1, 2021; 


provided, that for purposes of rulemaking, this 
act took effect May 26, 2021. 


prorated fee for any license that is for a period 
less than twenty-four (24) months.” and added 


20-9-612. License renewal — Continuing education — Notification of 
change of address. [Effective until October 1, 2022. See the 
version effective on October 1, 2022.] 


(a) Each person licensed pursuant to this part shall apply for renewal of the 
license pursuant to dates established by the board. A renewal fee in an amount 
determined by the board shall be paid for renewal of the license for a two-year 
period. 

(b) The board shall require specific continuing education as a condition for 
license renewal. In order to maintain licensure, all licensed court reporters and 
holders of a nonresident certificate will be required to obtain a minimum of two 
(2.0) continuing education credits over a two-year period in courses approved 
by the board or in compliance with the continuing education requirements of 
approved national or state associations. The two-year period will begin on July 
1 of the year during which the reporter is initially licensed. No credits may be 
carried over to the following two-year term. 

(c) The board may provide for the late renewal of a license that has lapsed 
and may require the payment of a late fee or an examination, or both, prior to 
issuing a renewal license. 

(d) Licensees shall notify the board in writing of any change of address 
within thirty (30) days of the change. 


History. 
Acts 2009, ch. 450, § 1. 


20-9-612. License renewal — Continuing education — Notification of 
change of address. [Effective on October 1, 2022. See the 
version effective until October 1, 2022.] 


(a) Each person licensed pursuant to this part shall apply for renewal of the 
license pursuant to dates established by the board. A renewal fee in an amount 
determined by the board shall be paid for renewal of the license for a two-year 
period. 

(b) The board shall require specific continuing education as a condition for 
license renewal. In order to maintain licensure, all licensed court reporters and 
holders of a nonresident certificate will be required to obtain a minimum of two 
(2.0) continuing education credits over a two-year period in courses approved by 
the board or in compliance with the continuing education requirements of 
_ approved national or state associations. The two-year period will begin on July 
1 of the year during which the reporter is initially licensed. No credits may be 
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carried over to the following two-year term. The continuing education require- 


ments described in this subsection (b) are waived in the case of renewals of — 


initial licenses held for less than one (1) year. 

(c) The board may provide for the late renewal of a license that has lapsed 
and may require the payment of a late fee or an examination, or both, prior to 
issuing a renewal license. 

(d) Licensees shall notify the board in writing of any change of address 
within thirty (30) days of the change. 


History. Effective Dates. 
Acts 2009, ch. 450, § 1; 2021, ch. 549, § 3. Acts 2021, ch. 549, § 40. October 1, 2021; 
Re Rat provided, that for purposes of rulemaking, this 


The 2021 amendment added the last sen- act took effect May 26, 2021. 
tence of (b). 


20-9-613. Applications for grandfathering licensure to practice as 
court reporter — Automatic granting of licensure. 


(a) Any person who is engaged in the practice of court reporting on or before 
January 1, 2010, and who: 
(1) Provides to the board an affidavit setting forth past education and 
work experience as a court reporter and: 
(A) An affidavit of a judge for whom the person has worked as an official 
court reporter; 
(B) Affidavits of three (3) licensed attorneys; or 


(C) Affidavits of two (2) licensed attorneys and one (1) court reporting — 


firm owner, unrelated by blood or marriage to the person, and who have 

utilized the services of the court reporter or the affidavit of the court 

reporting firm owner may state that the applicant has engaged in the 
practice of court reporting, which attest to the court reporter’s proficiency 
in court reporting; 

(2) Provides proof of passage of the National Court Reporters Association 
Registered Professional Reporter examination, the National Verbatim Re- 
porters Association Certified Verbatim Reporter examination, or the Ameri- 
can Association of Electronic Reporters and Transcribers Certified Electronic 
Court Reporter examination; or 


(3) Provides proof of a court reporter license issued by any state; provided, 


that the state has the same or more stringent requirements of this chapter; 
and upon payment of a fee in an amount determined by the board, shall be 
licensed to practice as a court reporter. 

(b)(1) Any member in good standing of the Tennessee Court Reporters 

Association who holds the certified court reporter examination designation 

on or before January 1, 2010, upon payment of the licensure fee in an 

amount determined by the board, shall be automatically granted a license 

pursuant to this part and thereby may practice as a court reporter. 

(2) Any member in good standing of the Tennessee Court Reporters 
Association who holds the certified court reporter designation on or before 
January 1, 2010, and does not apply for licensure within one (1) year of July 
1, 2010, shall be required to pass the licensed court reporter examination 


and pay applicable licensure fees in order to become a licensed court — 
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reporter. 

(3) Any member in good standing of the Tennessee Court Reporters 
Association who holds the registered professional reporter designation, or 
higher, from the NCRA, NVRA or AAERT on or before January 1, 2010, upon 
payment of the licensure fee in an amount determined by the board, shall be 
automatically granted a license pursuant to this part and thereby may 
practice as a court reporter. 

(c) The deadline for receiving applications under subsections (a) and (b) 
shall be July 1, 2011. 

(d) On or before October 1, 2012, any person who provides satisfactory proof 
that such person graduated from a court reporting program in this state prior 
to January 1, 2012, shall be licensed to practice as a court reporter. 


History. (“TCRA”) and include individuals on the basis 
Acts 2009, ch. 450, § 1; 2010, ch. 1123, §§ 5, of their TCRA membership. The statute pro- 
6; 2012, ch. 960, § 1. vides a mechanism for individuals who are not 
TCRA members to gain grandfather court re- 

Attorney General Opinions. porter licensure status and has a rational basis 


T.C.A. 20-9-613 does not unconstitutionally to include TCRA membership among the quali- 
exclude from grandfather court reporter licen- fications making an individual eligible for 
sure status individuals who are not members of grandfathering. OAG 10-38, 2010 Tenn. AG 
the Tennessee Court Reporters Association LEXIS 38 (3/25/10). 


20-9-614. Temporary license upon proof of graduation from court 
reporting program. 


Any person who provides to the board satisfactory proof of graduation from 
a court reporting program or its equivalent shall, upon application to the board 
on forms approved by the board and payment of a fee in an amount determined 
by the board, be issued a temporary license to practice as a court reporter. This 
temporary license shall expire sixty (60) days following the date upon which 
the next board-approved examination for licensure is given. No more than 
three (3) additional temporary licenses shall be issued to any applicant who 
fails to pass the scheduled examination for licensure. 


History. 
Acts 2009, ch. 450, § 1. 


20-9-615. Inactive status. 


The board shall establish an inactive status for persons who are not actively 
engaged in the practice of court reporting. 


History. 
Acts 2009, ch. 450, § 1. 


20-9-616. Disposition and disbursement of moneys collected — Budget 
— Contracting for services. 


(a) Notwithstanding any other law to the contrary, all moneys collected 
pursuant to this part shall be deposited in the state treasury in a separate fund 
to be known as the Tennessee board of court reporting fund. 

(b) Disbursements from this fund shall be made solely for the purpose of 
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defraying expenses incurred in the implementation and enforcement of this 
part. 

(c) No such expenses shall be payable from the general fund of the state; 
except for the initial expenses of the board prior to the collection of licensure 
fees sufficient to defray such expenses. 

(d) Any part of the Tennessee board of court reporting fund remaining at the 
end of a fiscal year shall not revert to the general fund of the state, but shall 
be carried forward until expended in accordance with this part. 

(e) The board shall budget annually, in advance, its expenditures for 
programs, services, allocated overhead or chargebacks and other normal 
operating expenses as determined by the board. These expenditures so 
established shall be budgeted at the beginning of the fiscal year by the board, 
not to exceed the fees to be received by the board, including the excesses 
accumulated in the fund of the board. The commissioner of finance and 
administration shall inform the board annually, in advance for budgeting 
purposes, of the allocation of all overhead or chargebacks to the board. 

(f) Subject to approval of the comptroller of the treasury and the commis- 
sioner of finance and administration, the board may also contract for services 
to carry out this part. 


History. 
Acts 2009, ch. 450, § 1; 2010, ch. 1123, § 8. 
CHAPTER 10 
ADDITUR AND REMITTITUR 
Section 


20-10-101. Additur. 
20-10-102. Remittitur. 
20-10-103. Remittitur under protest — Review by supreme court. 


20-10-101. Additur. 


(a)(1) In cases where, in the opinion of the trial judge, a jury verdict is not 
adequate to compensate the plaintiff or plaintiffs in compensatory damages 
or punitive damages, the trial judge may suggest an additur in such amount 
or amounts as the trial judge deems proper to the compensatory or punitive 
damages awarded by the jury, or both such classes of damages. 

(2) Ifthe additur is accepted by the defense, it shall then be ordered by the 

trial judge and become the verdict, and if not accepted, the trial judge shall 
grant the plaintiffs motion for a new trial because of the inadequacy of the 
verdict upon proper motion being made by the plaintiff. 
(b)(1) In all jury trials had in civil actions, after the verdict has been 
rendered and on motion for a new trial, when the trial judge is of the opinion 
that the verdict in favor of a party should be increased and an additur is 
suggested by the trial judge on that account, with the proviso that in case the 
party against whom the verdict has been rendered refuses to make the 
additur, a new trial will be awarded, the party against whom such verdict 
has been rendered may make such additur under protest, and appeal from 
the action of the trial judge to the court of appeals. 
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(2) The court of appeals shall review the action of the trial court 
suggesting an additur using the standard of review provided for in the 
Tennessee Rules of Appellate Procedure 13(d) applicable to decisions of the 
trial court sitting without a jury. If the court of appeals is of the opinion that 
the verdict of the jury should not have been increased or that the amount of 
the additur is improper, but that the judgment of the trial court is correct in 
all other respects, the case shall be reversed to that extent, and the court of 
appeals may order remitted all or any part of the additur. 


History. 
Acts 1969, ch. 187, § 1; 1970, ch. 590, § 1; 
1.C.A., § 20-1330; Acts 1987, ch. 232, § 1. 


Textbooks. 

Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 1-59.02-2. 

Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 
peal and Error, §§ 258, 259; 9 Tenn. Juris., 
Damages, §§ 25, 41, 51; 20 Tenn. Juris., New 
Trials, § 16. 


Law Reviews. 


Family Law — Alexander v. Inman: The 
Tennessee Court of Appeals Establishes Guide- 


lines for Contingent Attorneys’ Fees in Domes- 
tic Relation Cases, 26 U. Mem. L. Rev. 1575 
(1996). 

Moving to Comparative Negligence in an Era 
of Tort Reform: Decisions for Tennessee (Carol 
A. Mutter), 57 Tenn. L. Rev. 199 (1990). 

Paine on Procedure: Remittitur and Additur 
(Donald F. Paine), 42 Tenn B.J. 25 (2006). 

Torts — Hodges v. S.C. Toof & Co.: New 
Substantive and Procedural Changes in the 
Awarding of Punitive Damages in Tennessee, 
23 Mem. St. U.L. Rev. 239 (1992). 

A Distinction Without a Difference: Revisit- 
ing the Constitutionality of Additur in Federal 
Courts, 48 U. Mem. L. Rev. 625 (2017). 


NOTES TO DECISIONS 


Analysis 


. Constitutionality. 

. Failure to Suggest Additur. 

. Prerequisites. 

. Remedy Substantive. 
Purpose. 

Scope of Review. 

. —Standard. 

. Authority of Trial Judge. 

. —Guidelines. 

10. Authority of Appellate Court. 


CoONIBsTPR WN HE 


1. Constitutionality. 

Where the trial judge was allowed to increase 
the amount of damages awarded to the plaintiff 
by the jury, the defendant’s constitutional 
rights to a trial by jury were not violated 
because an additur was conditioned on the 
consent of the defendant. McCall v. Waer, 487 
S.W.2d 308, 1972 Tenn. LEXIS 324 (Tenn. 
1972). 

The additur statute as applied to a noncon- 
senting plaintiff does not violate the right to 
trial by jury unless the jury verdict is so low as 
to evince prejudice, passion, or caprice, since 
the plaintiff is entitled to only one fair trial not 


_ two; accordingly, where the evidence was such 


as could reasonably have led the jury to disbe- 
lieve plaintiffs special damages, denial of new 
trial conditioned upon additur did not violate 
_ plaintiffs rights. Kaiser v. Cannon, 529 S.W.2d 
235, 1975 Tenn. App. LEXIS 174 (Tenn. Ct. 
App. 1975). See case note under § 20-10-102. 


2. Failure to Suggest Additur. 

In suit for damages to hoisting equipment by 
railroad switch engine where jury awarded 
owner of hoisting equipment less than the un- 
disputed amount of damages to equipment, 
trial court did not err in failing to suggest 
additur where under the facts of the case jury 
could have considered remote contributory neg- 
ligence as mitigating damages. Gardner’s Ma- 
sonry Contractors, Inc. v. St. Louis S. F. R. Co., 
63 Tenn. App. 288, 470 S.W.2d 945, 1971 Tenn. 
App. LEXIS 221 (Tenn. Ct. App. 1971), criti- 
cized, Street v. Calvert, 541 S.W.2d 576, 1976 
Tenn. LEXIS 552 (1976), questioned, Woodruff 
v. Tomlin, 616 F.2d 924, 1980 U.S. App. LEXIS 
20316 (1980). 

Where the trial judge declined to suggest an 
additur, the Court of Appeals was not autho- 
rized to initiate an additur for the first time on 
appeal. Loftis v. Finch, 491 S.W.2d 370, 1972 
Tenn. App. LEXIS 279 (Tenn. Ct. App. 1972). 

In eminent domain case where parties stipu- 
lated there were no incidental expenses, it was 
error as a matter of law for court to suggest an 
additur for moving expenses which are inciden- 
tal expenses. State ex rel. Smith v. Huffaker, 
503 S.W.2d 106, 1973 Tenn. LEXIS 435 (Tenn. 
1973). 

Where the jury’s verdict in wrongful death 
action was not within the “range of reasonable- 
ness,” the trial court should have suggested an 
additur or granted a new trial. Wilkerson vy. 
Altizer, 845 S.W.2d 744, 1992 Tenn. App. LEXIS 
325 (Tenn. Ct. App. 1992), rehearing denied, — 
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S.W.2d —, 1992 Tenn. App. LEXIS 613 (Tenn. 
Ct. App. July 20, 1992), appeal denied, 845 
S.W.2d 744, 1992 Tenn. LEXIS 580 (Tenn. 
1992); Buchanan v. Harris, 902 S.W.2d 941, 
1995 Tenn. App. LEXIS 141 (Tenn. Ct. App. 
1995). 


3. Prerequisites. 

Where the trial judge was allowed to add 
such amounts as he deemed proper to the 
compensatory or punitive damages awarded by 
the jury, there must first have been a verdict in 
favor of the plaintiff. McCall v. Waer, 487 
S.W.2d 308, 1972 Tenn. LEXIS 324 (Tenn. 
1972). 


4, Remedy Substantive. 

Federal court sitting in Tennessee may apply 
the Tennessee additur statute, the latter hav- 
ing previously been determined to be substan- 
tive, not merely procedural, in nature. McCoy v. 
Wean United, Inc., 67 F.R.D. 495, 1975 U.S. 
Dist. LEXIS 13502 (D. Tenn. 1975). 


5. Purpose. 

The remittitur and additur statutes were 
enacted for the purpose of giving the plaintiff, 
in the case of remittiturs, and the defendant, in 
the case of additurs, the right to accept, under 
protest, and appeal, a right that had been 
denied those respective classes of litigants by 
case law prior to the enactment of such stat- 
utes. Smith v. Shelton, 569 S.W.2d 421, 1978 
Tenn. LEXIS 619 (Tenn. 1978), overruled in 
part, Foster v. Amcon International, Inc., 621 
S.W.2d 142, 1981 Tenn. LEXIS 477 (Tenn. 
1981), superseded by statute as stated in, 
Palanki v. Vanderbilt Univ., 215 S.W.3d 380, 
2006 Tenn. App. LEXIS 731 (Tenn. Ct. App. 
2006). 


6. Scope of Review. 

If it is determined on appeal that the jury’s 
verdict is within the range of reasonableness or 
that both the jury’s and the trial judge’s awards 
are within that range, the appellate court must 
restore the jury verdict; if only the trial judge’s 
award is within the range, it must be affirmed; 
if neither are within the range of reasonable- 
ness, the court of appeals should make appro- 
priate use of remittitur or additur and render 
judgment within the range of reasonableness 
based upon the credible proof of damages. 
Smith v. Shelton, 569 S.W.2d 421, 1978 Tenn. 
LEXIS 619 (Tenn. 1978), overruled in part, 
Foster v. Amcon International, Inc., 621 S.W.2d 
142, 1981 Tenn. LEXIS 477 (Tenn. 1981), su- 
perseded by statute as stated in, Palanki v. 
Vanderbilt Univ., 215 S.W.3d 380, 2006 Tenn. 
App. LEXIS 731 (Tenn. Ct. App. 2006). 

Where a case is tried with the intervention of 
a jury, the appeal is expressly governed by 
§ 27-3-108 (repealed), being in the nature of a 
writ of error, and neither the trial judge’s 
disagreement with the amount of the jury ver- 
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dict, nor acceptance of a remittitur or additur 
rather than a new trial, provides a basis for the 
application of § 27-3-103 (repealed). Smith v. 
Shelton, 569 S.W.2d 421, 1978 Tenn. LEXIS 
619 (Tenn. 1978), overruled in part, Foster v. 
Amcon International, Inc., 621 S.W.2d 142, 
1981 Tenn. LEXIS 477 (Tenn. 1981), super- 
seded by statute as stated in, Palanki v. Van- 
derbilt Univ., 215 S.W.3d 380, 2006 Tenn. App. 
LEXIS 731 (Tenn. Ct. App. 2006). 

Appellate review of a trial judge’s actions in 
making use of remittitur or additur resolves 
into a determination of whether or not the jury 
verdict is within the range of reasonableness 
established by the credible proof and through- 
out the review, the jury’ determinations 
should be given primary weight and the trial 
judge’s secondary weight. Smith v. Shelton, 569 
S.W.2d 421, 1978 Tenn. LEXIS 619 (Tenn. 
1978), overruled in part, Foster v. Amcon Inter- 
national, Inc., 621 S.W.2d 142, 1981 Tenn. 
LEXIS 477 (Tenn. 1981), superseded by statute 
as stated in, Palanki v. Vanderbilt Univ., 215 
S.W.3d 380, 2006 Tenn. App. LEXIS 731 (Tenn. 
Ct. App. 2006). 

Even though the court of appeals is not 
satisfied with the amount of a verdict, it has no 
authority to suggest an additur to correct the 
failure of the trial judge to do so. State ex rel. 
Shaw v. Shofner, 573 S.W.2d 169, 1978 Tenn. 
App. LEXIS 312 (Tenn. Ct. App. 1978). 

Cortazzo v. Blackburn, 912 S.W.2d 735, 1995 
Tenn. App. LEXIS 527 (Tenn. Ct. App. 1995). 

In accord with Shaw v. Shofner. See Cortazzo 
v. Blackburn, 912 S.W.2d 735, 1995 Tenn. App. 
LEXIS 527 (Tenn. Ct. App. 1995). 


7. —Standard. 
This section imposes no standard of review 


upon an appellate court reviewing the grant of — 


an additur. Foster v. Amcon International, Inc., 
621 S.W.2d 142, 1981 Tenn. LEXIS 477 (Tenn. 
1981), superseded by statute as stated in, Wil- 
loughby v. Bright, — S.W.2d —, 1990 Tenn. 
App. LEXIS 199 (Tenn. Ct. App. Mar. 26, 1990), 
superseded by statute as stated in, Fergus v. 
Action Cartage & Distribution, Inc., — S.W.2d 
—, 1990 Tenn. App. LEXIS 268 (Tenn. Ct. App. 
Apr. 17, 1990). 

Henceforth the standard of appellate review 
where an additur or remittitur has been used in 
the trial court will be to ascertain whether the 
trial judge’s actions in increasing or decreasing 
a verdict were justified, giving due credit to the 
jurys decision on the credibility of the wit- 
nesses and that of the trial judge in his capacity 
as thirteenth juror. Foster v. Amcon Interna- 
tional, Inc., 621 S.W.2d 142, 1981 Tenn. LEXIS 
477 (Tenn. 1981), superseded by statute as 
stated in, Willoughby v. Bright, — S.W.2d —, 
1990 Tenn. App. LEXIS 199 (Tenn. Ct. App. 
Mar. 26, 1990), superseded by statute as stated 
in, Fergus v. Action Cartage & Distribution, 
Inc., — S.W.2d —, 1990 Tenn. App. LEXIS 268 
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(Tenn. Ct. App. Apr. 17, 1990); Burlison v. Rose, 
701 S.W.2d 609, 1985 Tenn. LEXIS 579 (Tenn. 
1985). 

The standard of review pertaining to ques- 
tions of additur or remittitur in the court of 
appeals is covered by T.R.A.P. 13(d). Thrailkill 
y. Patterson, 879 S.W.2d 836, 1994 Tenn. 
LEXIS 196 (Tenn. 1994). 


8. Authority of Trial Judge. 

It is the exclusive province of the jury to 
assess damages within the range of reasonable- 
ness established by the credible proof; and trial 
judges are without authority to reduce or in- 
crease jury verdicts that are between the upper 
and lower limits of that range, but if a trial 
judge sitting as thirteenth juror cannot approve 
a jury verdict that is within the range or 
reasonableness established by the credible 
proof, he has the authority to order a new trial, 
but not to increase or reduce the verdict. Smith 
y. Shelton, 569 S.W.2d 421, 1978 Tenn. LEXIS 
619 (Tenn. 1978), overruled in part, Foster v. 
Amcon International, Inc., 621 S.W.2d 142, 
1981 Tenn. LEXIS 477 (Tenn. 1981), super- 
seded by statute as stated in, Palanki v. Van- 
derbilt Univ., 215 S.W.3d 380, 2006 Tenn. App. 
LEXIS 731 (Tenn. Ct. App. 2006). 

Trial judges may suggest adjustments when 
the jury verdict is within the range of reason- 
ableness, as an alternative to the practice of 
granting a new trial, if they are of the opinion 
that the jury verdict is not adequate. Foster v. 
Amcon International, Inc., 621 S.W.2d 142, 
1981 Tenn. LEXIS 477 (Tenn. 1981), super- 
seded by statute as stated in, Willoughby v. 
Bright, — S.W.2d —, 1990 Tenn. App. LEXIS 
199 (Tenn. Ct. App. Mar. 26, 1990), superseded 
by statute as stated in, Fergus v. Action Cart- 
age & Distribution, Inc., — S.W.2d —, 1990 
Tenn. App. LEXIS 268 (Tenn. Ct. App. Apr. 17, 
1990). 


20-10-102. Remittitur. 
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When the trial court grants a motion for an 
additur, it is acting in its capacity as “thir- 
teenth juror,” and the right to jury trial clauses 
of the federal and state constitutions — which 
require that the jury be allowed to determine 
all disputed issues of fact — mandate that the 
trial court obtain the consent of the party 
against whom the additur is to be entered. And 
if that party does not accept the additur, the 
trial court must order a new trial. Spence v. 
Allstate Ins. Co., 883 S.W.2d 586, 1994 Tenn. 
LEXIS 251 (Tenn. 1994). 


9. —Guidelines. 

This section sets out no guidelines for the 
trial judge to follow in granting an additur. 
Foster v. Amcon International, Inc., 621 S.W.2d 
142, 1981 Tenn. LEXIS 477 (Tenn. 1981), su- 
perseded by statute as stated in, Willoughby v. 
Bright, — S.W.2d —, 1990 Tenn. App. LEXIS 
199 (Tenn. Ct. App. Mar. 26, 1990), superseded 
by statute as stated in, Fergus v. Action Cart- 
age & Distribution, Inc., — S.W.2d —, 1990 
Tenn. App. LEXIS 268 (Tenn. Ct. App. Apr. 17, 
1990). 

A trial judge, in suggesting additur, must set 
a reasonable time in which defendant may 
accept the suggestion, to be determined at the 
discretion of the trial judge, but not to exceed 
30 days. The 30 day limit does not preclude the 
trial court from enlarging the time under Tenn. 
R. Civ. P. 6.02. Evans v. Wilson, 776 S.W.2d 939, 
1989 Tenn. LEXIS 394 (Tenn. 1989), rehearing 
denied, — S.W.2d —, 1989 Tenn. LEXIS 468 
(Tenn. 1989). 


10. Authority of Appellate Court. 

The Tennessee Court of Appeals does not 
have the authority to grant an additur under 
T.C.A. § 20-10-101. Kinnard v. Taylor, 39 
S.W.3d 120, 2000 Tenn. App. LEXIS 331 (Tenn. 
Ct. App. 2000). 


(a) In all jury trials had in civil actions, after the verdict has been rendered 
and on motion for a new trial, when the trial judge is of the opinion that the 
verdict in favor of a party should be reduced and a remittitur is suggested by 
the trial judge on that account, with the proviso that in case the party in whose 
favor the verdict has been rendered refuses to make the remittitur, a new trial 
will be awarded, the party in whose favor such verdict has been rendered may 
make such remittitur under protest, and appeal from the action of the trial 
judge to the court of appeals. 

(b) The court of appeals shall review the action of the trial court suggesting 
a remittitur using the standard of review provided for in T.R.A.P. 13(d) 
applicable to decisions of the trial court sitting without a jury. If, in the opinion 
of the court of appeals, the verdict of the jury should not have been reduced, 
but the judgment of the trial court is correct in other respects, the case shall be 
reversed to that extent, and judgment shall be rendered in the court of appeals 
for the full amount originally awarded by the jury in the trial court. 


20-10-102 


History. 

Acts 1911, ch. 29, § 1; Shan., § 4852a1; Code 
1932, § 8987; Acts 1949, ch. 253, § 1; C. Supp. 
1950, § 8987; T.C.A. (orig. ed.), § 27-118; Acts 
198 %.chs'232, '8y-2) 


Cross-References. 
Remittitur where sum found exceeds juris- 
diction of general sessions court, § 16-15-726. 


Textbooks. 

Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 1-59.02-2. 

Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 
peal and Error, §§ 30, 51, 122, 238, 246-259; 9 
Tenn. Juris., Damages, § 28. 
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Law Reviews. 

Moving to Comparative Negligence in an Era 
of Tort Reform: Decisions for Tennessee (Carol 
A. Mutter), 57 Tenn. L. Rev. 199 (1990). 

Paine on Procedure: Remittitur and Additur 
(Donald F. Paine), 42 Tenn B.J. 25 (2006). 

Torts — Hodges v. S.C. Toof & Co.: New 
Substantive and Procedural Changes in the 
Awarding of Punitive Damages in Tennessee, 
23 Mem. St. U.L. Rev. 239 (1992). 

A Distinction Without a Difference: Revisit- 
ing the Constitutionality of Additur in Federal 
Courts, 48 U. Mem. L. Rev. 625 (2017). 


NOTES TO DECISIONS 


Analysis 


. Decisions Prior to 1949 Amendment. 
. —Passion, Prejudice or Caprice. 
—Application. 

—Requirement for Appeal. 
—Appeal. 

. Decisions Since 1949 Amendment. 
—Constitutionality. 

. —Reduction of Verdict. 

. Guidelines. 

10. —Effect of Erroneous Reduction. 
11. —Consideration by Court of Appeals. 
12. —Authority of Trial Judge. 

13. —Excessive Verdict. 

14, —Legislative Intent. 

15. —Purpose of Act. 

16. —Authority to Suggest Remittitur. 
17. —Federal Court Jurisdiction. 

18. —Reinstatement of Remittitur. 

19. —Appeal in Nature of Writ of Error. 
20. Interest on Judgment. 

21. Properly Denied. 


1. Decisions Prior to 1949 Amendment. 


WOONIBMNA WN 


2. —Passion, Prejudice or Caprice. 

Passion may be defined as a violent agitation 
of mind or a strong and deep feeling or excite- 
ment and jury verdict which is product of 
sympathy falls within this statute. Sutherland 
v. Keen, 29 Tenn. App. 303, 203 S.W.2d 917, 
1947 Tenn. App. LEXIS 72 (Tenn. Ct. App. 
1947). 

Suggested remittitur by trial court was error 
where there was nothing to indicate that ver- 
dict was due to passion, prejudice or unaccount- 
able caprice. Waller v. Skelton, 186 Tenn. 433, 
211 S.W.2d 445, 1948 Tenn. LEXIS 601 (1948). 

The rule that if the amount of a verdict is at 
variance with the decided weight of evidence, 
prejudice may be inferred is no way affected by 
this section. Board of Mayor & Aldermen v. 
Moore, 33 Tenn. App. 561, 232 S.W.2d 410, 1950 
Tenn. App. LEXIS 116 (Tenn. Ct. App. 1950). 


3. —Application. 
The action of the trial judge in a federal court 


in requiring remittitur as a condition of deny- 
ing a motion for a new trial is not reviewable 
under this section, since it would require a trial 
judge, sitting in a federal court, to decide on 
motion for new trial the question of fact 
whether the size of the verdict was such as to 
indicate passion, prejudice, or corruption, and 
it would also require a federal court of review to 
determine for itself such questions of fact, all of 
which is contrary to the settled practice in 
federal courts. The section does not apply to the 
personal conduct of the judge in discharge of his 
separate functions. Bristol Gas & Electric Co. v. 
Boy, 261 F. 297, 1919 U.S. App. LEXIS 1767 
(6th Cir. Tenn. 1919). 

Application of statute prior to 1949 amend- 
ment was limited to cases where judgment was 
So excessive as to indicate passion, prejudice, or 
caprice. Southern R. Co. v. Black Diamond 
Collieries, Inc., 9 Tenn. App. 225, — S.W.2d —, 
1928 Tenn. App. LEXIS 227 (Tenn. Ct. App. 
1928); Yarbrough v. Louisville & N. R. Co., 11 
Tenn. App. 456, 1930 Tenn. App. LEXIS 28 
(1930); Ezell v. Post Sign Co., 30 Tenn. App. 
256, 205 S.W.2d 13, 1947 Tenn. App. LEXIS 83 
(1947). 


4, —Requirement for Appeal. 

Prior to 1949 amendment the record had to 
affirmatively show that a suggestion of remit- 
titur by the court was based on the ground that 
the court thought the verdict was so excessive 
as to indicate passion, prejudice, corruption, 
partiality or unaccountable caprice. Rice-Stix 
Dry Goods Co. v. Self, 20 Tenn. App. 498, 101 
S.W.2d 132, 1935 Tenn. App. LEXIS 17 (Tenn. 
Ct. App. 1935); Chumley v. Anderton, 20 Tenn. 
App. 621, 103 S.W.2d 331, 1936 Tenn. App. 
LEXIS 54 (Tenn. Ct. App. Oct. 10, 1936); Har- 
rison v. Graham, 21 Tenn. App. 189, 107 S.W.2d 
517, 19387 Tenn. App. LEXIS 19 (1937); Swee- 
ney v. Carter, 24 Tenn. App. 6, 137 S.W.2d 892, 
1939 Tenn. App. LEXIS 4 (1939); Rea Const. Co. 
v. Lane, 25 Tenn. App. 125, 152 S.W.2d 1033, 
1941 Tenn. App. LEXIS 83 (1941); Ezell v. Post 
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Sign Co., 30 Tenn. App. 256, 205 S.W.2d 13, 
1947 Tenn. App. LEXIS 83 (1947). 

Plaintiff was entitled to review of suggested 
remittitur by trial court where minute entry 
showed suggested remittitur was based on 
ground that verdict indicated passion, preju- 
dice or unaccountable caprice on part of jury 
though trial court in previously passing on 
suggested remittitur in his comment indicated 
it was based on distrust of medical opinion as to 
permanency of injuries of plaintiff. Waller v. 
Skelton, 186 Tenn. 433, 211 S.W.2d 445, 1948 
Tenn. LEXIS 601 (1948). 


5. —Appeal. 

Under this section a party accepting a remit- 
titur under protest may appeal from such ac- 
tion of the trial judge to the court of appeals 
and have reviewed the propriety of the trial 
judge in suggesting the remittitur without hav- 
ing moved for a new trial. Jones v. Knoxville, 
172 Tenn. 1, 108 S.W.2d 882, 1937 Tenn. LEXIS 
42 (1987). 

When trial judge overruled motion for new 
trial and suggested a remittitur which plaintiff 
accepted under protest he had authority to 
grant plaintiff an appeal and allow 30 days for 
perfecting the appeal and settling bill of excep- 
tions. Waller v. Skeleton, 31 Tenn. App. 108, 
212 S.W.2d 690, 1948 Tenn. App. LEXIS 76 
(Tenn. Ct. App. 1948), cert. denied, Waller v. 
Skelton, 186 Tenn. 433, 211 S.W.2d 445, 1948 
Tenn. LEXIS 601 (1948). 

Party in whose favor adjustment is made has 
right to appeal adequacy of remittitur, but not 
right to reject it and receive new trial. City of 
Gatlinburg v. Fox, 962 S.W.2d 479, 1998 Tenn. 
LEXIS 155 (Tenn. 1998). 

Trial court erred in granting new trial when 
party in whose favor verdict was rendered 
accepted remittitur but other party did not. 
City of Gatlinburg v. Fox, 962 S.W.2d 479, 1998 
Tenn. LEXIS 155 (Tenn. 1998). 


6. Decisions Since 1949 Amendment. 

Statement of court disapproving the amount 
of damages and suggesting a remittitur did not 
indicate that the trial court disapproved the 
verdict of the jury or the finding of negligence 
as to the other party. Spence v. Carne, 40 Tenn. 
App. 580, 292 S.W.2d 438, 1954 Tenn. App. 
LEXIS 170 (Tenn. Ct. App. 1954). 


7. —Constitutionality. 

The practice of curing an excessive verdict by 
remittitur even when the excess is so shocking 
as to evince passion, prejudice, or caprice does 
not deprive a defendant of his constitutional 
rights to a jury trial, because in such cases the 
jury has decided the issue of liability and the 
court has merely adjusted the amount of the 
award to conform the verdict to the proof be- 
yond which there is no evidence to support the 
verdict. Pitts v. Exxon Corp., 596 S.W.2d 830, 
1980 Tenn. LEXIS 435 (Tenn. 1980), overruled, 


ADDITUR AND REMITTITUR 


20-10-102 


City of Gatlinburg v. Fox, 962 S.W.2d 479, 1998 
Tenn. LEXIS 155 (Tenn. 1998). 


8. —Reduction of Verdict. 

It is not necessary for the court to find that a 
verdict is so excessive as to indicate passion, 
prejudice, corruption, partiality, or unaccount- 
able caprice on the part of the jury, since the 
court only considers whether or not the verdict 
should be reduced. Streetman v. Richardson, 37 
Tenn. App. 524, 266 S.W.2d 838, 1953 Tenn. 
App. LEXIS 106 (Tenn. Ct. App. 1953). 

Where evidence showed that plaintiffs only 
expense for false arrest and prosecution was 
$300 though he did suffer humiliation and 
embarrassment a verdict for $7,500 was exces- 
sive and was reduced to $3,000. Streetman v. 
Richardson, 37 Tenn. App. 524, 266 S.W.2d 838, 
1953 Tenn. App. LEXIS 106 (Tenn. Ct. App. 
1953). 

It is not necessary for the court to find that a 
verdict is so excessive as to indicate passion, 
prejudice, corruption, partiality, or unaccount- 
able caprice on the part of the jury since the 
court only considers whether or not the verdict 
should be reduced. Treece v. Hamilton, 53 Tenn. 
App. 13, 378 S.W.2d 194, 1963 Tenn. App. 
LEXIS 126 (Tenn. Ct. App. 1963). 

Motion for remittitur could not be used to 
show advance payment on judgment arising 
out of automobile accident, since defendant did 
not disagree with amount of verdict but rather 
claimed partial satisfaction and proper proce- 
dure would have been post-judgment motion to 
show proof of advance payment, but supreme 
court would not hold that judgment debtor was 
deprived of relief by suit in equity to enjoin 
collection of amount of advance payment a 
second time. Byrd v. Stuart, 224 Tenn. 46, 450 
S.W.2d 11, 1969 Tenn. LEXIS 378 (1969). 

Trial court did not err in determining that 
the amount of damages the jury awarded a 
married couple for injuries to one of the 
spouse’s back and neck and for loss of consor- 
tium was excessive and in remitting the 
amount of damages. Miller v. Choo Choo Ptnrs., 
L.P., 73 S.W.3d 897, 2001 Tenn. App. LEXIS 821 
(Tenn. Ct. App. 2001). 

In a driver’s personal injury action wherein 
the jurys award of damages _ totaled 
$116,493.22, a trial court erred in its sugges- 
tion of an overall $45,000 remittitur, T.C.A. 
§ 20-10-102, because the evidence preponder- 
ated in favor of the jury’s assessment of the 
driver’s economic and non-economic damages; 
the evidence showed the driver sustained sig- 
nificant injuries and would continue to have 
pain and a loss of physical vigor as a result of 
the accident. Johnson v. Beverly Nunis & 
Farmer’s Ins. Exch., 383 S.W.3d 122, 2012 
Tenn. App. LEXIS 277 (Tenn. Ct. App. Apr. 27, 
2012). 

Trial court erred in suggesting a remittitur of 
a truck driver’s loss of earning capacity award 
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from $1.45 million to $1.1 million because a 
vocational economic analyst’s assessment that 
the truck driver was unemployable was based 
upon the truck driver’s limited credentials es- 
sentially leaving him unable to compete for the 
jobs which he could physically perform and not 
upon any medical determination the truck 
driver was physically unable to return to any 
job. Borne v. Celadon Trucking Servs., — 
S.W.3d —, 2014 Tenn. App. LEXIS 455 (Tenn. 
Ct. App. July 31, 2014), appeal denied, — 
S.W.3d —, 2014 Tenn. LEXIS 1089 (Tenn. Dec. 
18, 2014), modified, 5382 S.W.3d 274, 2017 Tenn. 
LEXIS 702 (Tenn. Oct. 20, 2017). 

Trial court’s suggested remittitur of a pain 
and suffering and mental anguish damages 
award to a thirty-year-old injured truck driver 
from $750,000 to $500,000 was not against the 
preponderance of the evidence because the 
truck driver was unable to return to work, a 
fact that led to both depression and anxiety, 
and the truck driver’s physical limitations 
brought him a sense of shame. Borne v. Celadon 
Trucking Servs., — S.W.3d —, 2014 Tenn. App. 
LEXIS 455 (Tenn. Ct. App. July 31, 2014), 
appeal denied, — S.W.3d —, 2014 Tenn. LEXIS 
1089 (Tenn. Dec. 18, 2014), modified, 532 
S.W.3d 274, 2017 Tenn. LEXIS 702 (Tenn. Oct. 
20, 2017). 

Trial court’s suggested remittitur of perma- 
nent injury damages award to a thirty-year-old 
injured truck driver from $750,000 to $100,000 
was not against the preponderance of the evi- 
dence because the permanent injury award 
represented the permanent damage to the 
truck driver’s spinal disc and the accompanying 
inconvenience and loss of physical vigor; the 
trial court may have suggested a remittitur in 
order to avoid a double recovery. Borne v. Cela- 
don Trucking Servs., — S.W.3d —, 2014 Tenn. 
App. LEXIS 455 (Tenn. Ct. App. July 31, 2014), 
appeal denied, — S.W.3d —, 2014 Tenn. LEXIS 
1089 (Tenn. Dec. 18, 2014), modified, 532 
S.W.3d 274, 2017 Tenn. LEXIS 702 (Tenn. Oct. 
20, 2017). 

Trial court’s suggested remittitur of loss of 
enjoyment of life damages award to a thirty- 
year-old injured truck driver from $750,000 to 
$400,000 was against the preponderance of the 
evidence because the truck driver was able to 
partake in some activities; the appellate court 
exercised its statutory authority and reduced 
the award to $50,000. Borne v. Celadon Truck- 
ing Servs., — S.W.3d —, 2014 Tenn. App. 
LEXIS 455 (Tenn. Ct. App. July 31, 2014), 
appeal denied, — S.W.3d —, 2014 Tenn. LEXIS 
1089 (Tenn. Dec. 18, 2014), modified, 532 
S.W.3d 274, 2017 Tenn. LEXIS 702 (Tenn. Oct. 
20, 2017). 

Evidence preponderated against the jury’s 
award of $1,455,000 because there was no evi- 
dence to support any loss of earning capacity; 
the award was $120,353 greater than the 
amount calculated by the vocational analyst; 
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thus, the jury’s award for loss of earning capac- 
ity was remitted to $1,334,647. Borne v. Cela- 
don Trucking Servs., — $.W.3d —, 2020 Tenn. 
App. LEXIS 48 (Tenn. Ct. App. Feb. 4, 2020). 
Evidence preponderated against the trial 
court’s remittitur of loss of earning capacity to 
$1,100,000 because the vocational analyst, in 
view of plaintiffs low level of reading compre- 
hension, opined that plaintiff would be able to 
perform only about 2% of the jobs in the labor 
market, that employers would be reluctant to 
hire someone like plaintiff who had been out of 
work for several years, and that there were 
very few occupations open to plaintiff; and the 
trial court’s finding that plaintiff desired to 
work and had a strong work ethic did not 
overcome that testimony. Borne v. Celadon 
Trucking Servs., — S.W.3d —, 2020 Tenn. App. 
LEXIS 48 (Tenn. Ct. App. Feb. 4, 2020). 


9. Guidelines. 

A trial judge, in suggesting remittitur, must 
set a reasonable time in which the party in 
whose favor the verdict was rendered may 
accept the suggestion, to be determined at the 
discretion of the trial judge but not to exceed 30 
days. The 30 day limit does not preclude the 
trial court from enlarging the time under Tenn. 
R. Civ. P. 6.02. Evans v. Wilson, 776 S.W.2d 939, 
1989 Tenn. LEXIS 394 (Tenn. 1989), rehearing 
denied, — S.W.2d —, 1989 Tenn. LEXIS 468 
(Tenn. 1989). 


10. —Effect of Erroneous Reduction. 

Where action of trial court in suggesting 
remittitur and reducing judgment was errone- 
ous the supreme court reversed the trial court 
and reinstated judgment to full amount 
awarded by jury. Garner v. State, 37 Tenn. App. 
510, 266 S.W.2d 358, 1953 Tenn. App. LEXIS 
105 (Tenn. Ct. App. 1953). 

Where jury’s verdict was not excessive for the 
nature of plaintiffs injuries, it was the duty of 
the court of appeals to reverse the action of the 
trial court in suggesting a remittitur and to 
restore the full amount. Harber v. Smith, 40 
Tenn. App. 648, 292 S.W.2d 468, 1956 Tenn. — 
App. LEXIS 158 (Tenn. Ct. App. 1956). 

Where, in action against insurance company 
to recover on policy, jury returned verdict for 
plaintiff for amount of policy and also for statu- 
tory penalty for failure to pay, and trial judge 
set aside verdict as to penalty, court of appeals, 
instead of remanding case for new trial, re- 
stored the penalty found by the jury. Palatine 
Ins. Co. v. E. K. Hardison Seed Co., 42 Tenn. 
App. 388, 303 S.W.2d 742, 1957 Tenn. App. 
LEXIS 90 (Tenn. Ct. App. 1957). 

Where there was ample evidence in the re- 
cord to support finding a jury as to amount of 
compensatory damages in ejectment proceed- 
ing and complainant accepted remittitur under 
protest, court of appeals had authority to re- 
verse order of chancellor suggesting remittitur 
and restore full amount of award. McDonald v. 
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Stone, 45 Tenn. App. 172, 321 S.W.2d 845, 1958 
Tenn. App. LEXIS 121 (Tenn. Ct. App. 1958). 

Court of appeals is authorized to require 
remittiturs commensurate with its judgment 
where it cannot conscientiously approve verdict 
but it cannot do so where it does not find verdict 
is excessive and there is nothing to indicate 
that jury was influenced by sympathy, passion 
or caprice. Williams v. Daniels, 48 Tenn. App. 
112, 344 S.W.2d 555, 1960 Tenn. App. LEXIS 
109 (Tenn. Ct. App. 1960). 

Although this court will give great weight to 
the action of the trial court in ordering a 
remittitur, award of $25,000 for wrongful death 
of a 46 year old man with life expectancy of 23 
years and annual earning capacity of $4,500 
was not excessive, and trial court should not 
have suggested a remittitur. Templeton v. 
Quarles, 52 Tenn. App. 419, 374 S.W.2d 654, 
1963 Tenn. App. LEXIS 103 (Tenn. Ct. App. 
1963). 


11. —Consideration by Court of Appeals. 

The court of appeals will give great weight 
and consideration to the action of the trial court 
in ordering a remittitur and will not disturb the 
same unless there has been some abuse of the 
statutory discretionary authority. Spence v. 
Carne, 40 Tenn. App. 580, 292 S.W.2d 488, 1954 
Tenn. App. LEXIS 170 (Tenn. Ct. App. 1954); 
Wilson v. Cook Mfg. Co., 56 Tenn. App. 129, 405 
S.W.2d 584, 1966 Tenn. App. LEXIS 217 (Tenn. 
Ct. App. 1966). 

Where verdict was a general verdict, court of 
appeals could not say that trial court applied 
remittitur to any particular item of damages or 
that the verdict was excessive as to that item of 
damages after remittitur, where substantial 
evidence supported the amount of the general 
verdict after remittitur. Treece v. Hamilton, 53 
Tenn. App. 13, 378 S.W.2d 194, 1963 Tenn. App. 
LEXIS 126 (Tenn. Ct. App. 1963). 

This section authorizes the court of appeals 
to restore entire verdict and judgment or such 
portion thereof as it may think should be re- 
stored. Wilson v. Cook Mfg. Co., 56 Tenn. App. 
129, 405 S.W.2d 584, 1966 Tenn. App. LEXIS 
217 (Tenn. Ct. App. 1966). 

If it is determined on appeal that the jury’s 
verdict is within the range of reasonableness or 
that both the jury’s and the trial judge’s awards 
are within that range, the appellate court must 
restore the jury verdict; if only the trial judge’s 
award is within the range, it must be affirmed; 
if neither are within the range of reasonable- 
ness, the court or appeals should make appro- 
priate use of remittitur or additur and render 
judgment within the range of reasonableness 
based upon the credible proof of damages. 
Smith v. Shelton, 569 S.W.2d 421, 1978 Tenn. 
LEXIS 619 (Tenn. 1978), overruled in part, 
Foster v. Amcon International, Inc., 621 S.W.2d 
142, 1981 Tenn. LEXIS 477 (Tenn. 1981), su- 
perseded by statute as stated in, Palanki v. 
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Vanderbilt Univ., 215 S.W.3d 380, 2006 Tenn. 
App. LEXIS 731 (Tenn. Ct. App. 2006). 

Appellate review of a trial judge’s actions in 
making use of remittitur or additur resolves 
into a determination of whether or not the jury 
verdict is within the range of reasonableness 
established by the credible proof and through- 
out the review, the jury’s determinations 
should be given primary weight and the trial 
judge’s secondary weight. Smith v. Shelton, 569 
S.W.2d 421, 1978 Tenn. LEXIS 619 (Tenn. 
1978), overruled in part, Foster v. Amcon Inter- 
national, Inc., 621 S.W2d 142, 1981 Tenn. 
LEXIS 477 (Tenn. 1981), superseded by statute 
as stated in, Palanki v. Vanderbilt Univ., 215 
S.W.3d 380, 2006 Tenn. App. LEXIS 731 (Tenn. 
Ct. App. 2006). 

Appellate courts customarily conduct a 
three-step review of a trial court’s adjustment 
of a jurys damage award: (1) the court will 
examine the reasons for the trial court’s action 
since adjustments are proper only when the 
court disagrees with the amount of the verdict; 
(2) the court will examine the amount of the 
suggested adjustment since adjustments that 
“totally destroy” the jury’s verdict are imper- 
missible; (3) the court will review the proof of 
damages to determine whether the evidence 
preponderates against the trial court’s adjust- 
ment. Long v. Mattingly, 797 S.W.2d 889, 1990 
Tenn. App. LEXIS 450 (Tenn. Ct. App. 1990). 

When a trial judge has approved a jury 
award, review by appellate court is subject to 
the rule that if there is any material evidence to 
support the award it should not be disturbed. 
Benson v. Tennessee Valley Elec. Coop., 868 
S.W.2d 630, 1993 Tenn. App. LEXIS 325 (Tenn. 
Ct. App. 1993). 

The standard of review pertaining to ques- 
tions of additur or remittitur in the court of 
appeals is covered by T.R.A.P. 13(d). Thrailkill 
v. Patterson, 879 S.W.2d 836, 1994 Tenn. 
LEXIS 196 (Tenn. 1994). 

When reviewing a trial court’s suggestion of 
remittitur, the court of appeals must use the 
standard of review that applies to findings of a 
trial judge, and determine whether the evi- 
dence preponderates against the trial judge’s 
adjustment. Grandstaff v. Hawks, 36 S.W.3d 
482, 2000 Tenn. App. LEXIS 355 (Tenn. Ct. 
App. 2000). 


12. —Authority of Trial Judge. 

It is the exclusive province of the jury to 
assess damages within the range of reasonable- 
ness established by the credible proof; and trial 
judges are without authority to reduce or in- 
crease jury verdicts that are between the upper 
and lower limits of that range, but if a trial 
judge sitting as thirteenth juror cannot approve 
a jury verdict that is within the range of rea- 
sonableness established by the credible proof, 
he has the authority to order a new trial, but 
not to increase or reduce the verdict. Smith v. 
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Shelton, 569 S.W.2d 421, 1978 Tenn. LEXIS 
619 (Tenn. 1978), overruled in part, Foster v. 
Amcon International, Inc., 621 S.W.2d 142, 
1981 Tenn. LEXIS 477 (Tenn. 1981), super- 
seded by statute as stated in, Palanki v. Van- 
derbilt Univ., 215 S.W.3d 380, 2006 Tenn. App. 
LEXIS 731 (Tenn. Ct. App. 2006). 

The record established that a remittitur was 
justified in the trial judge’s capacity as thir- 
teenth juror. Bates v. Jackson, 639 S.W.2d 925, 
1982 Tenn. LEXIS 352 (Tenn. 1982). 

In a wrongful death and survivor action aris- 
ing from care and treatment of a nursing home 
resident, upon review under T.R.A.P. 13 and 
T.C.A. § 20-10-102(b), a trial court’s suggested 
remittitur of the compensatory damages 
awarded to plaintiff was supported by its rea- 
sons for disagreeing with the jury’s compensa- 
tory damage award; the evidence did not pre- 
ponderate against the trial court’s decision. 
McLemore v. Elizabethton Med. Investors, Ltd. 
P’ship, 389 S.W.3d 764, 2012 Tenn. App. LEXIS 
415 (Tenn. Ct. App. June 22, 2012), appeal 
denied, McLemore v. Elizabethton Med. Inves- 
tors LP, — S.W.3d —, 2012 Tenn. LEXIS 892 
(Tenn. Nov. 27, 2012). 


13. —Excessive Verdict. 

A trial court may suggest a remittitur in any 
case involving unliquidated damages where the 
amount of the verdict is excessive. Murphy 
Truck Lines v. Brown, 203 Tenn. 414, 313 
S.W.2d 440, 1958 Tenn. LEXIS 320 (1958). 

The court of appeals had the power to rein- 
state part of the original judgment where the 
trial court was in error in suggesting a remit- 
titur which was excessive. Murphy Truck Lines 
v. Brown, 203 Tenn. 414, 313 S.W.2d 440, 1958 
Tenn. LEXIS 320 (1958). 

Where jury returned a verdict of $750 for 
damage to motorcycle when the undisputed 
evidence showed that such motorcycle had a 
value of $371 it was proper for the court to 
correct the matter by remittitur and it was not 
necessary that the entire verdict be set aside. 
Fitzsimmons v. Brock, 46 Tenn. App. 526, 330 
S.W.2d 5638, 1958 Tenn. App. LEXIS 148 (Tenn. 
Ct. App. 1958). 

Trial court did not err in only reducing a 
sixteen-million-dollar verdict to six million five 
hundred thousand dollars and, inter alia, the 
court had not erred in admitting testimony 
from a medical expert because the patient had 
had the burden of showing the necessity of a 
yearly cystoscopy examination as a preventa- 
tive measure due to the increased risk of cancer 
in bladder augmentation patients, the testi- 
mony was elicited on cross-examination, and 
the jury charge rendered any prejudice which 
might have resulted from the doctor’s testi- 
mony harmless. Palanki v. Vanderbilt Univ., 
215 S.W.3d 380, 2006 Tenn. App. LEXIS 731 
(Tenn. Ct. App. 2006). 

Trial court did not err in reducing a sixteen- 
million-dollar verdict to six million five hun- 
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dred thousand dollars because, inter alia, al- 
though the physical injuries included the 
negligent removal of ninety percent of the mi- 
nor’s bladder, two additional surgeries, chronic 
urinary tract infections, kidney reflux, exten- 
sive testing, and daily medication, it appeared 
that he would experience little ongoing physical 
pain as a result of the admitted negligence. 
Palanki v. Vanderbilt Univ., 215 S.W.3d 380, 
2006 Tenn. App. LEXIS 731 (Tenn. Ct. App. 
2006). 

In an uninsured motor vehicle claim, the jury 
awarded the insured more than $10,000 over 
and above what evidence established to be for 
his medical expenses; the reason the trial court 
opted to suggest a remittitur of $10,135.55 was 
to reflect the difference between the amount the 
jury awarded for past medical expenses and the 
actual past medical expenses that were proved 
at trial. The remittitur did not totally destroy 
the jury’s verdict, and the evidence supported 
the trial court’s suggestion of remittitur. Hind- 
man v. Doe, 241 S.W.3d 464, 2007 Tenn. App. 
LEXIS 336 (Tenn. Ct. App. May 24, 2007), 
appeal denied, — S.W.3d —, 2007 Tenn. LEXIS 
853 (Tenn. Sept. 17, 2007). 


14. —Legislative Intent. 

The clear legislative intent of this section and 
§ 20-10-103 was to confer on the appellate 
courts full power and authority to revise and 
correct all errors consistent with recognized 
rules of appellate practice and procedure. Mur- 
phy Truck Lines v. Brown, 203 Tenn. 414, 313 
S.W.2d 440, 1958 Tenn. LEXIS 320 (1958); 
Jones v. Cocke County, 61 Tenn. App. 555, 456 
S.W.2d 665, 1970 Tenn. App. LEXIS 302 (Tenn. 
Ct. App. 1970). 

The clear legislative intent of this section and 
§ 20-10-103 was to confer on appellate courts 
full power and authority to revise and correct 
all errors relating to remittiturs suggested or 
not suggested by the trial court consistent with 
recognized rules of appellate practice and pro- 
cedure. Jones v. Cocke County, 61 Tenn. App. 
555, 456 S.W.2d 665, 1970 Tenn. App. LEXIS 
302 (Tenn. Ct. App. 1970). 


15. —Purpose of Act. 

The purpose of the revisory authority 
granted the appellate courts by this section and 
§ 20-10-1083 is to avoid repeated trials of fac- 
tual issues and at the same time to do equal 
justice to the parties. Murphy Truck Lines v. 
Brown, 203 Tenn. 414, 313 S.W.2d 440, 1958 
Tenn. LEXIS 320 (1958). 

The remittitur and additur statutes were 
enacted for the purpose of giving the plaintiff, 
in the case of remittiturs, and the defendant, in 
the case of additurs, the right to accept, under 
protest and appeal, a right that had been de- 
nied those respective classes of litigants by case 
law prior to the enactment of such statutes. 
Smith v. Shelton, 569 S.W.2d 421, 1978 Tenn. 
LEXIS 619 (Tenn. 1978), overruled in part, 
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Foster v. Amcon International, Inc., 621 S.W.2d 
142, 1981 Tenn. LEXIS 477 (Tenn. 1981), su- 
perseded by statute as stated in, Palanki v. 
Vanderbilt Univ., 215 S.W.3d 380, 2006 Tenn. 
App. LEXIS 731 (Tenn. Ct. App. 2006). 


16. —Authority to Suggest Remittitur. 

In rejectment action brought in chancery 
court where issue as to compensatory damages 
was tried by jury as authorized by § 21-1-103, 
chancellor had authority to suggest remittitur 
as to verdict on such damages even though 
verdict was binding. McDonald v. Stone, 45 
Tenn. App. 172, 321 S.W.2d 845, 1958 Tenn. 
App. LEXIS 121 (Tenn. Ct. App. 1958). 

In an uninsured motor vehicle claim, the 
verdict form sub-divided the total damage 
award into the various categories for which the 
insured was seeking and could recover for his 
injuries; the trial court was free to address an 
error by the jury with regard to one of the 
individual categories as its basis for suggesting 
remittitur, and thus the trial court did not err 
in suggesting remittitur with regards to the 
insured’s past medical expenses. Hindman v. 
Doe, 241 S.W.3d 464, 2007 Tenn. App. LEXIS 
336 (Tenn. Ct. App. May 24, 2007), appeal 
denied, — S.W.3d —, 2007 Tenn. LEXIS 853 
(Tenn. Sept. 17, 2007). 


17. —Federal Court Jurisdiction. 

In action for personal injuries, in which ju- 
risdiction was based upon diversity of citizen- 
ship, plaintiff was entitled to accept federal 
district judge’s suggested remittitur, protest, 
and appeal the court’s action under this stat- 
ute. Mooney v. Henderson Portion Pack Co., 
334 F.2d 7, 1964 U.S. App. LEXIS 4808 (6th Cir. 
Tenn. 1964). 

Under Erie Railroad Co. v. Tompkins deci- 
sion, this statute, permitting party receiving 
jury verdict to accept court-suggested remitti- 
tur under protest and then to appeal, will be 
applied in federal courts sitting in Tennessee. 
Mooney v. Henderson Portion Pack Co., 334 
F.2d 7, 1964 U.S. App. LEXIS 4808 (6th Cir. 
Tenn. 1964). 


18. —Reinstatement of Remittitur. 

Court of appeals cannot reinstate remittitur 
if defendant is entitled to a new trial under its 
assignment of error. Cook & Nichols, Inc. v. 
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Peat, Marwick, Mitchell & Co., 480 S.W.2d 542, 
1971 Tenn. App. LEXIS 246 (Tenn. Ct. App. 
1971). 


19. —Appeal in Nature of Writ of Error. 

Where a case is tried with the intervention of 
a jury, the appeal is expressly governed by 
§ 27-3-108 (repealed), being in the nature of a 
writ of error, and neither the trial judge’s 
disagreement with the amount of the jury ver- 
dict, nor acceptance or a remittitur or additur 
rather than a new trial, provides a basis for the 
application of § 27-3-103 (repealed). Smith v. 
Shelton, 569 S.W.2d 421, 1978 Tenn. LEXIS 
619 (Tenn. 1978), overruled in part, Foster v. 
Amcon International, Inc., 621 S.W.2d 142, 
1981 Tenn. LEXIS 477 (Tenn. 1981), super- 
seded by statute as stated in, Palanki v. Van- 
derbilt Univ., 215 S.W.3d 380, 2006 Tenn. App. 
LEXIS 731 (Tenn. Ct. App. 2006). 


20. Interest on Judgment. 

Where the original verdicts and judgments 
were reduced by plaintiffs’ remittitur under 
protest in the trial court, and further reduced 
by plaintiffs’ remittitur under protest in the 
appellate court, but the original judgment of 
the trial court remained in effect except to the 
extent waived or remitted by plaintiffs; having 
waived a part of the principal of their judg- 
ments, plaintiffs also waived interest on the 
waived part of the judgments, so that they were 
entitled to interest only upon the remaining, 
unwaived portion of their judgments. Plaintiffs 
were entitled to interest on their reduced judg- 
ments from the date of the jury verdict to the 
date of payment. Long v. Mattingly, 817 S.W.2d 
325, 1991 Tenn. App. LEXIS 388 (Tenn. Ct. 
App. 1991). 


21. Properly Denied. 

Trial court did not err by failing to suggest a 
remittitur because the damage award of 
$200,000 to plaintiffs was not excessive, as the 
evidence showed that plaintiffs, a husband and 
wife, lived in fear due to defendant’s actions of 
making unfounded accusations and threaten- 
ing them. Their fear manifested itself in both 
physical and emotional changes and for years 
they were robbed of one of the normal pleasures 
of life, living peacefully in their home. Holt v. 
Kirk, — S.W.3d —, 2019 Tenn. App. LEXIS 205 
(Tenn. Ct. App. Apr. 30, 2019). 


20-10-103. Remittitur under protest — Review by supreme court. 


(a) If the judgment of the trial court with regard to a remittitur is affirmed 
in the court of appeals, so that a party is required to make a remittitur or suffer 
a new trial, as in the judgment of the trial court, or if, by the opinion of the 
court of appeals, a further or a larger remittitur is required of the party in 
whose favor the verdict was rendered, or if after the case was tried in the lower 
court by the trial judge without a jury, or if after the case was tried in the lower 
court with a jury and no remittitur was suggested by the trial judge, a 
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remittitur is first suggested or required in the court of appeals, on penalty of 
granting a new trial, then in each and all of these events the party in whose 
favor the verdict or judgment has been rendered may make the remittitur 
under protest in the court of appeals, and take the case, by application for 
permission to appeal, for review upon that point, to the supreme court. 

(b) If, in the opinion of the supreme court, the verdict should not have been 
reduced, and the court of appeals was in error in affirming the action of the 
trial court as to the remittitur, or if the court of appeals was, itself, in error in 
suggesting a remittitur for the first time in that court, or in suggesting a 
further or larger remittitur than that suggested in the trial court, and if the 
judgment is otherwise correct, the case shall be reversed to that extent, and 
judgment shall be rendered in the supreme court for the full amount originally 
awarded by the jury or the trial judge sitting without a jury, as the case may 


be. 


History. 

Acts 1911, ch. 29, § 2;Shan., § 4852a2; Code 
1932, § 8988; Acts 1949, ch. 253, § 2; C. Supp. 
1950, § 8988; T.C.A. (orig. ed.), § 27-119; Acts 
1981, ch. 449, § 2. 


Compiler’s Notes. 
This section may be affected by T.R.A.P. 11. 


Textbooks. 
Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 


peal and Error, §§ 122, 238-259; 9 Tenn. Juris., 
Damages, § 28. 


Law Reviews. 

Civil Procedure — Appellate Review of Trial 
Judge’s Approval of Jury — Awarded Damages, 
11 Mem. St. U.L. Rev. 94. 

Paine on Procedure: Remittitur and Additur 
(Donald F. Paine), 42 Tenn B.J. 25 (2006). 


NOTES TO DECISIONS 


Analysis 


. Successive Appeals Allowed. 

. Recovery Limited to Allegations. 
. Punitive Damages. 

. Interest on Judgment. 
Jurisdiction of Supreme Court. 

. Legislative Intent. 

. Jurisdiction of Court of Appeals. 
. Purpose of Act. 

. Weight of Trial Court’s Action. 
10. Remittitur Not Required. 

11. Remittitur Required. 

12. Authority of Trial Judge. 

13. Guidelines. 

14. Appeal in Nature of Writ of Error. 
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1. Successive Appeals Allowed. 

When the trial judge suggests a remittitur 
upon the ground therein stated, the plaintiff 
may accept the remittitur under protest, and 
appeal to the court of appeals, and may take the 
case from that court to the supreme court; but 
the latter court will not ordinarily interfere 
with the concurrent finding of the trial court 
and of the court of appeals, as to the amount of 
damages. Grant v. Louisville & N. R. Co., 129 
Tenn. 398, 165 S.W. 963, 1913 Tenn. LEXIS 107 
(1914); J.T. Rather & Co. v. Nashville, C. & St. 
L. Ry., 131 Tenn. 289, 174S8.W. 1113, 1914 Tenn. 
LEXIS 107 (1914); Elrod v. Franklin, 140 Tenn. 


228, 204 S.W. 298, 1917 Tenn. LEXIS 144 
(1918) (Cases decided before 1949 amendment). 


2. Recovery Limited to Allegations. 

Where as a result of automobile accident in 
which his wife was involved husband sued for 
damages to his automobile, loss of services of 
his wife and expenses in connection therewith 
and specifically alleged the amount of expenses 
incurred but did not sue for loss of consortium, 
the amount of the husband’s recovery was lim- 
ited to the amount of the expenses alleged and 
court of appeals ordered a remittitur of the 
amount of the judgment in excess of that 
amount. Spence v. Carne, 40 Tenn. App. 580, 
292 S.W.2d 488, 1954 Tenn. App. LEXIS 170 
(Tenn. Ct. App. 1954). 


3. Punitive Damages. 

In an action for seduction where an award of 
$5,000 compensatory damages was made to 
plaintiff and an additional $5,000 awarded for 
punitive damages, the court of appeals was 
authorized under this section to suggest a re- 
mittitur of $2,500 as to the award for punitive 
damages. Caccamisi v. Thurmond, 39 Tenn. 
App. 245, 282 S.W.2d 633, 1954 Tenn. App. 
LEXIS 165 (Tenn. Ct. App. 1954). 


4, Interest on Judgment. 
Where the original verdicts and judgments 
were reduced by plaintiffs’ remittitur under 
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protest in the trial court, and further reduced 
by plaintiffs’ remittitur under protest in the 
appellate court, but the original judgment of 
the trial court remained in effect except to the 
extent waived or remitted by plaintiffs; having 
waived a part of the principal of their judg- 
ments, plaintiffs also waived interest on the 
waived part of the judgments, so that they were 
entitled to interest only upon the remaining, 
unwaived portion of their judgments. Plaintiffs 
were entitled to interest on their reduced judg- 
ments from the date of the jury verdict to the 
date of payment. Long v. Mattingly, 817 S.W.2d 
325, 1991 Tenn. App. LEXIS 388 (Tenn. Ct. 
App. 1991). 


5. Jurisdiction of Supreme Court. 

By this section the supreme court is given 
jurisdiction to restore the verdict of the jury, if 
in its opinion, the trial judge and the court of 
appeals was in error in reducing it, but is 
without jurisdiction to reduce the verdict fur- 
ther than reduced by the trial judge or the court 
of appeals. Lambert Bros., Inc. v. Larkins, 200 
Tenn. 674, 296 S.W.2d 353, 1956 Tenn. LEXIS 
453 (1956), overruled, Smith v. Shelton, 569 
S.W.2d 421, 1978 Tenn. LEXIS 619 (Tenn. 
1978). 

Where both the trial court and the court of 
appeals agreed that the verdict of the jury 
should have been reduced, the former in the 
amount of $12,500 while the latter held this to 
be excessive and suggested remitting $7,500 of 
this amount, the supreme court was bound by 
their respective opinions holding that the ver- 
dict should have been reduced. Murphy Truck 
Lines v. Brown, 203 Tenn. 414, 313 S.W.2d 440, 
1958 Tenn. LEXIS 320 (1958). 

The concurrent finding of a trial court and 
the court of appeals in approving the amount of 
a jury verdict will not be disturbed if supported 
by material evidence. Ellis v. White Freight- 
liner Corp., 603 S.W.2d 125, 1980 Tenn. LEXIS 
A474 (Tenn. 1980). 


6. Legislative Intent. 

The clear legislative intent of § 20-10-102 
and this section was to confer on the appellate 
courts full power and authority to revise and 
correct all errors consistent with recognized 
rules of appellate practice and procedure. Mur- 
phy Truck Lines v. Brown, 203 Tenn. 414, 313 
S.W.2d 440, 1958 Tenn. LEXIS 320 (1958). 

The clear legislative intent of § 20-10-102 
and this section was to confer on appellate 
courts full power and authority to revise and 
correct all errors relating to remittiturs sug- 
gested or not suggested by the trial court con- 
sistent with recognized rules of appellate prac- 
tice and procedure. Jones v. Cocke County, 61 
Tenn. App. 555, 456 S.W.2d 665, 1970 Tenn. 
App. LEXIS 302 (Tenn. Ct. App. 1970). 


7. Jurisdiction of Court of Appeals. 
The court of appeals had the power to rein- 
state part of the original judgment where the 
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trial court was in error in suggesting a remit- 
titur which was excessive. Murphy Truck Lines 
v. Brown, 203 Tenn. 414, 313 S.W.2d 440, 1958 
Tenn. LEXIS 320 (1958). 

Court of appeals had authority to deduct 
$7,500 from remittitur of $12,500 suggested by 
trial court in $25,000 verdict and to affirm 
major part of original judgment in amount of 
$20,000 and was not required to reinstate origi- 
nal judgment in its entirety. Murphy Truck 
Lines v. Brown, 203 Tenn. 414, 313 S.W.2d 440, 
1958 Tenn. LEXIS 320 (1958). 

Court of appeals has the prerogative and 
duty to suggest remittitur if it deems the ver- 
dict excessive even though the trial court may 
have approved the verdict as rendered by the 
jury and expressly refused a remittitur. Meth- 
odist Hospital v. Ball, 50 Tenn. App. 460, 362 
S.W.2d 475, 1961 Tenn. App. LEXIS 146 (Tenn. 
Ct. App. 1961). 

If it is determined on appeal that the jury’s 
verdict is within the range of reasonableness or 
that both the jury’s and the trial judge’s awards 
are within that range, the appellate court must 
restore the jury verdict; if only the trial judge’s 
award is within the range, it must be affirmed; 
if neither are within the range of reasonable- 
ness, the court of appeals should make appro- 
priate use of remittitur or additur and render 
judgment within the range of reasonableness 
based upon the credible proof of damages. 
Smith v. Shelton, 569 S.W.2d 421, 1978 Tenn. 
LEXIS 619 (Tenn. 1978), overruled in part, 
Foster v. Amcon International, Inc., 621 S.W.2d 
142, 1981 Tenn. LEXIS 477 (Tenn. 1981), su- 
perseded by statute as stated in, Palanki v. 
Vanderbilt Univ., 215 S.W.3d 380, 2006 Tenn. 
App. LEXIS 731 (Tenn. Ct. App. 2006). 

When the question of remittitur is raised, the 
court of appeals has the duty to review the 
proof of damages and the authority to reduce an 
excessive award. But when the trial judge has 
approved the verdict, the review in the court of 
appeals is subject to the rule that if there is any 
material evidence to support the award, it 
should not be disturbed. Ellis v. White Freight- 
liner Corp., 603 S.W.2d 125, 1980 Tenn. LEXIS 
A47A (Tenn. 1980); Coyle v. Prieto, 822 S.W.2d 
596, 1991 Tenn. App. LEXIS 225 (Tenn. Ct. 
App. 1991), rehearing denied, — S.W.2d —, 
1991 Tenn. App. LEXIS 518 (Tenn. Ct. App. 
July 2, 1991). 

If the issue is remittitur, Smith v. Shelton, 
569 S.W.2d 421, 1978 Tenn. LEXIS 619 (Tenn. 
1978), requires a determination of the upper 
limit of reasonable verdicts only. If the issue is 
additur Shelton requires a determination of the 
lower limit only. Ellis v. White Freightliner 
Corp., 603 S.W.2d 125, 1980 Tenn. LEXIS 474 
(Tenn. 1980). 

If the analysis of the credible proof of dam- 
ages results in the conclusion that the award is 
not excessive, there is no requirement that a 
figure be named beyond which the verdict 
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would be considered excessive, but a determi- 
nation has been made that the award is within 
the range of reasonableness. Ellis v. White 
Freightliner Corp., 603 S.W.2d 125, 1980 Tenn. 
LEXIS 474 (Tenn. 1980). 

If, after reviewing the record when the ques- 
tion of remittitur is raised, the court deter- 
mines that the adjusted damage award is still 
excessive, it has the prerogative to reduce the 
damages further. Long v. Mattingly, 797 S.W.2d 
889, 1990 Tenn. App. LEXIS 450 (Tenn. Ct. 
App. 1990). 


8. Purpose of Act. 

The purpose of the revisory authority 
granted the appellate courts by § 20-10-102 
and this section is to avoid repeated trials of 
factual issues and at the same time to do equal 
justice to the parties. Murphy Truck Lines v. 
Brown, 203 Tenn. 414, 313 S.W.2d 440, 1958 
Tenn. LEXIS 320 (1958). 


9. Weight of Trial Court’s Action. 

Although the court of appeals has the right to 
order remittiturs, adjust remittiturs, or accept 
the verdict of the jury or of the remittitur made 
by the trial court, it is proper for the court of 
appeals in most cases to approve either the 
verdict of the jury or the remittitur ordered by 
the trial court unless thoroughly satisfied that 
both are wrong. Stark v. Yost, 47 Tenn. App. 28, 
334 S.W.2d 954, 1959 Tenn. App. LEXIS 126 
(Tenn. Ct. App. 1959). 

The appellate courts must have great respect 
for the evaluation of damages fixed by the trial 
judge or approved by him as relates to the 
verdict. Stark v. Yost, 47 Tenn. App. 28, 334 
S.W.2d 954, 1959 Tenn. App. LEXIS 126 (Tenn. 
Ct. App. 1959). 

Appellate review of a trial judge’s actions in 
making use of remittitur or additur resolves 
into a determination of whether or not the jury 
verdict is within the range of reasonableness 
established by the credible proof and through- 
out the review, the jury’s determinations 
should be given primary weight and the trial 
judge’s secondary weight. Smith v. Shelton, 569 
S.W.2d 421, 1978 Tenn. LEXIS 619 (Tenn. 
1978), overruled in part, Foster v. Amcon Inter- 
national, Inc., 621 S.W.2d 142, 1981 Tenn. 
LEXIS 477 (Tenn. 1981), superseded by statute 
as stated in, Palanki v. Vanderbilt Univ., 215 
S.W.3d 380, 2006 Tenn. App. LEXIS 731 (Tenn. 
Ct. App. 2006). 

Although not specifically statutorily autho- 
rized, T.C.A. § 20-10-103 implicitly recognizes 
the authority of an appellate court to grant a 
further remittitur when the award, even as 
remitted by the trial court, is deemed excessive. 
Holt v. Compton Sales Co., 900 S.W.2d 291, 
1995 Tenn. App. LEXIS 30 (Tenn. Ct. App. 
1995), appeal denied, — S.W.2d —, 1995 Tenn. 
LEXIS 215 (Tenn. May 1, 1995). 

The standard of review for the trial court’s 
action in granting a remittitur is appropriate 
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for use by an appellate court in determining 
whether the evidence preponderates against 
the determination of the trial court as to 
amount of remittitur. Holt v. Compton Sales 
Co., 900 S.W.2d 291, 1995 Tenn. App. LEXIS 30 
(Tenn. Ct. App. 1995), appeal denied, — S.W.2d 
—, 1995 Tenn. LEXIS 215 (Tenn. May 1, 1995). 


10. Remittitur Not Required. 

Where plaintiff sustained a severe scalp 
wound, fractures of the fifth, sixth, and seventh 
thoracic vertebrae and a mild concussion of the 
brain, spent 45 days in the hospital and still felt 
considerable pain after a hard day’s work be- 
cause of back injuries and special damages of 
over $3,000 were proven a verdict of $11,000 
was not so excessive as to require a remittitur 
under the section. Vancleave v. Napier, 55 Tenn. 
App. 313, 399 S.W.2d 784, 1964 Tenn. App. 
LEXIS 169 (Tenn. Ct. App. 1964). 

In an action stemming from an automobile 
accident, the appellate court determined that 
the trial court suggested remittitur was proper 
and that the record contained material evi- 
dence to support the amount of the non-eco- 
nomic damages awarded in the judgment; ac- 
cordingly, there was no basis under T.C.A. 
§ 20-10-103(a) to suggest a further remittitur 
of economic damages in the case. Duran v. 
Hyundai Motor Am., Inc., 271 S.W.3d 178, 2008 
Tenn. App. LEXIS 79 (Tenn. Ct. App. Feb. 13, 
2008), rehearing denied, 271 S.W.3d 178, 2008 
Tenn. App. LEXIS 127 (Tenn. Ct. App. Feb. 27, 
2008), appeal denied, — S.W.3d —, 2008 Tenn. 
LEXIS 6382 (Tenn. Aug. 25, 2008). 

Appellate court had the authority under this 
section to suggest a remittitur even though 
defendant did not request a remittitur, but the 
appellate court erred in remitting the jury’s 
verdict from $43.8 million to $12.9 million. 
Although the amount of the verdict rested at 
the high end of the range of reasonableness, it 
was not excessive. Meals ex rel. Meals v. Ford 
Motor Co., 417 S.W.3d 414, 2013 Tenn. LEXIS 
702 (Tenn. Aug. 30, 2013). 


11. Remittitur Required. 

In malicious prosecution case, where special 
damages shown consisted of cost of bail bonds, 
attorneys’ fees and lost time from work 
amounting to approximately $250, and other 
injuries consisted of inconvenience and embar- 
rassment incident to arrest, temporary deten- 
tion for booking and bail, and approximately 
five hours in “drunk tank,” and no specific 
injury or loss was shown because of injury to 
reputation, $5,000 compensatory damages was 
regarded as excessive by court of appeals and 
was reduced to $2,500. Cohen v. Cook, 62 Tenn. 
App. 292, 462 S.W.2d 502, 1969 Tenn. App. 
LEXIS 278 (Tenn. Ct. App. 1969), affd, 224 
Tenn. 729, 462 S.W.2d 499, 1970 Tenn. LEXIS 
374 (1970). 

Trial court’s suggested remittitur of loss of 
enjoyment of life damages award to a thirty- 
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year-old injured truck driver from $750,000 to 
$400,000 was against the preponderance of the 
evidence because the truck driver was able to 
partake in some activities; the appellate court 
exercised its statutory authority and reduced 
the award to $50,000. Borne v. Celadon Truck- 
ing Servs., — S.W.3d —, 2014 Tenn. App. 
LEXIS 455 (Tenn. Ct. App. July 31, 2014), 
appeal denied, — S.W.3d —, 2014 Tenn. LEXIS 
1089 (Tenn. Dec. 18, 2014), modified, 532 
S.W.3d 274, 2017 Tenn. LEXIS 702 (Tenn. Oct. 
20, 2017). 


12. Authority of Trial Judge. 

It is the exclusive province of the jury to 
assess damages within the range of reasonable- 
ness established by the credible proof; and trial 
judges are without authority to reduce or in- 
crease jury verdicts that are between the upper 
and lower limits of that range, but if a trial 
judge sitting as thirteenth juror cannot approve 
a jury verdict that is within the range of rea- 
sonableness established by the credible proof, 
he has the authority to order a new trial, but 
not to increase or reduce the verdict. Smith v. 
Shelton, 569 S.W.2d 421, 1978 Tenn. LEXIS 
619 (Tenn. 1978), overruled in part, Foster v. 
Amcon International, Inc., 621 S.W.2d 142, 
1981 Tenn. LEXIS 477 (Tenn. 1981), super- 
seded by statute as stated in, Palanki v. Van- 
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derbilt Univ., 215 S.W.3d 380, 2006 Tenn. App. 
LEXIS 731 (Tenn. Ct. App. 2006). 


13. Guidelines. 

A trial judge, in suggesting remittitur, must 
set a reasonable time in which the party in 
whose favor the verdict was rendered may 
accept the suggestion, to be determined at the 
discretion of the trial judge but not to exceed 30 
days. The 30-day limit does not preclude the 
trial court from enlarging the time under Tenn. 
R. Civ. P. 6.02. Evans v. Wilson, 776 S.W.2d 939, 
1989 Tenn. LEXIS 394 (Tenn. 1989), rehearing 
denied, — S.W.2d —, 1989 Tenn. LEXIS 468 
(Tenn. 1989). 


14. Appeal in Nature of Writ of Error. 

Where a case is tried with the intervention of 
a jury, the appeal is expressly governed by 
§ 27-3-108 (repealed), being in the nature of a 
writ of error, and neither the trial judge’s 
disagreement with the amount of the jury ver- 
dict, nor acceptance of a remittitur or additur 
rather than a new trial, provides a basis for the 
application of § 27-3-103 (repealed). Smith v. 
Shelton, 569 S.W.2d 421, 1978 Tenn. LEXIS 
619 (Tenn. 1978), overruled in part, Foster v. 
Amcon International, Inc., 621 S.W.2d 142, 
1981 Tenn. LEXIS 477 (Tenn. 1981), super- 
seded by statute as stated in, Palanki v. Van- 
derbilt Univ., 215 S.W.3d 380, 2006 Tenn. App. 
LEXIS 731 (Tenn. Ct. App. 2006). 


CHAPTER 11 
FORMAL DEFECTS IN PROCEEDINGS 


Section 
20-11-101. Penal and qui tam actions. 


20-11-102. General sessions court proceedings on appeal. 


20-11-103. Defective verdict. 
20-11-104. Copy of lost paper. 


20-11-101. Penal and qui tam actions. 


This chapter shall apply to penal and qui tam as well as civil actions. 


History. 

Code 1858, § 2871 (deriv. Acts 1851-1852, ch. 
152, § 6); Shan., § 4591; mod. Code 1982, 
§ 8715; T.C.A. (orig. ed.), § 20-1511; T.C.A. 
§ 20-11-105. 


Code Commission Notes. This section was 
renumbered from § 20-11-105 to § 20-11-101 by 
the authority of the Code Commission in 2021. 


Compiler’s Notes. 
Former § 20-11-101 (Code 1858; § 2863 (de- 
riv. Acts 1809 (Sept.), ch. 49, § 21); Shan., 


§ 4583; Code 1932, § 8707; T.C.A. (orig. ed.), 
§ 20-1501), concerning defects not ground for 
abatement, was repealed by Acts 1991, ch. 278, 


§ 5. 


Textbooks. 
Tennessee Jurisprudence, 1 Tenn. Juris., 
Amendments, § 2. 


Law Reviews. 
Judgments and Appeal, 4 Mem. St. U.L. Rev. 
373. 
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NOTES TO DECISIONS 


20-11-102 
Analysis 
1. Warrant in Action for Penalty — Amend- 
ment. 


2. Qui Tam Actions Covered. 


1. Warrant in Action for Penalty — 
Amendment. 

A warrant, in an action for a penalty pre- 

scribed by a city ordinance, may be amended by 

inserting the words “a penalty of from ten to 


fifty dollars.” Childress v. Nashville, 35 Tenn. 
347, 1855 Tenn. LEXIS 70 (1855). 


2. Qui Tam Actions Covered. 

Qui tam actions are included in the provision 
of this section, because they are actions for 
penalties given by statute, generally in part, 
but sometimes wholly, to any one that will sue 
for the same. McCreary v. First Nat'l] Bank, 109 
Tenn. 128, 70 S.W. 821, 1902 Tenn. LEXIS 63 
(1902). 


20-11-102. General sessions court proceedings on appeal. 


In appeals from courts of general sessions, the circuit court shall supply any 
defect in the proceedings of the inferior jurisdiction, as though the suit had 


been commenced in the circuit court. 


History. 

Code 1858, § 2875 (deriv. Acts 1821, ch. 21; 
1837-1838, ch. 180, § 1); Shan., § 4595; Code 
1932, § 8719; impl. am. Acts 1979, ch. 68, § 3; 
T.C.A. (orig. ed.), § 20-1514; T.C.A § 20-11-108. 


Code Commission Notes. This section was 
renumbered from § 20-11-108 to § 20-11-102 by 
the authority of the Code Commission in 2021. 


Compiler’s Notes. 

Former § 20-11-102 (Code 1858, § 2864 (de- 
riv. Acts 1811, ch. 72, § 14); Shan., § 4584; 
mod. Code 1932, § 8708; T.C.A. (orig. ed.), 
§ 20-1502), concerning defects in appeals was 


repealed by Acts 1981, ch. 449, § 1(4). For 
present provisions, see T.R.A.P. 2, 3. 


Textbooks. 

Tennessee Jurisprudence, 1 Tenn. Juris., 
Amendments, §§ 2, 7, 10, 17; 2 Tenn. Juris., 
Appeal and Error, §§ 50, 51, 67; 17 Tenn. 
Juris., Justices of Peace and General Sessions 
Courts, § 41. 


Law Reviews. 

The Pauper’s Oath in Appeals From General 
Sessions Court (Robert A. Lanier), 19 No. 2 
Tenn. B.J. 17 (1983). 


NOTES TO DECISIONS 


Analysis 


. In General. 

. Construction with Other Acts. 
Correction of Proceedings. 

. —Grant of Appeal. 

—Parties. 

—Defective Appeal Bond. 
—Scire Facias. 

Appeal — Presumptions. 


PONSA we 


. In General. 

A provision for de novo trial in the circuit 
court must be taken to mean a de novo trial as 
to the parties before that court by appeal. 
Braverman v. Roberts Constr. Co., 748 S.W.2d 
433, 1987 Tenn. App. LEXIS 3114 (Tenn. Ct. 
App. 1987). 


2. Construction with Other Acts. 

This section and §§ 19-1-118 (now § 16-15- 
729), 20-11-101 (repealed) evince a clear inten- 
tion on the part of the legislature to allow such 
amendments in the circuit court as will permit 
the appellant to have his case heard and deter- 
mined in that court on its merits. Walker v. 


Aetna Casualty & Surety Co., 175 Tenn. 118, 
132 S.W.2d 219, 1939 Tenn. LEXIS 19 (1939). 


3. Correction of Proceedings. 


4, —Grant of Appeal. 

The record could be amended so as to make it 
appear that an appeal had been prayed and 
granted, by supplying omission of entry of ap- 
peal from justice’s (now general sessions 
judge’s) judgment, by means of recitals in the 
appeal bond. Cooley v. Julin, 13 Tenn. 438, 13 
Tenn. 439, 1830 Tenn. LEXIS 49 (1830); Rogers 
v. Cochran, 11 Tenn. 310, 11 Tenn. 311, 1832 
Tenn. LEXIS 49 (1832); Lawler v. Howard, 19 
Tenn. 15, 1838 Tenn. LEXIS 4 (1838); Glass v. 
Stovall, 29 Tenn. 453, 1850 Tenn. LEXIS 12 
(1850). 

Where the appeal was made to the circuit 
court, there had to appear in the proceedings 
something showing that an appeal was prayed 
and granted from a justice’s (now general ses- 
sions judge’s) judgment. Hall v. Bewley, 30 
Tenn. 106, 1850 Tenn. LEXIS 68 (1849); Teas- 
dale v. Manchester Produce Co., 104 Tenn. 267, 
56 S.W. 8538, 1899 Tenn. LEXIS 34 (1900). 
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The circuit judge should allow the justice 
(now general sessions judge) to amend his judg- 
ment, so as to show that the appeal had been 
prayed for and granted, within the proper time. 
King v. Booker, 48 Tenn. 11, 1870 Tenn. LEXIS 
4 (1870). 

Where there was no recital that an appeal 
was prayed and granted from the judgment of a 
justice of the peace (now general sessions 
judge), he was allowed to amend so as to show 
that the appeal was prayed and granted within 
the proper time; and the refusal of the circuit 
court to allow such amendment was error. Mc- 
Carver v. Jenkins, 49 Tenn. 629, 1871 Tenn. 
LEXIS 55 (1871); Campbell v. Illinois Cent. 
R.R., 84 Tenn. 270, 1886 Tenn. LEXIS 95 
(1886). 


5. —Parties. 

Amendment by inserting given names of the 
plaintiffs in a justice’s (now general sessions 
judge’s) warrant after appeal to the circuit 
court, and even after trial and verdict, and after 
new trial granted. Irwin v. Sanders, 13 Tenn. 
286, 13 Tenn. 287, 1833 Tenn. LEXIS 165 
(1833); Phillips v. Wells, 34 Tenn. 154, 1854 
Tenn. LEXIS 24 (1854). 

Where a suit is commenced by a justice’s 
(now general session judge’s) warrant, and 
brought into the circuit court, the plaintiff may 
amend his warrant, by striking out his own 
name and inserting the name of a third person, 
but prosecution sureties are thereby released. 
Phillips v. Wells, 34 Tenn. 154, 1854 Tenn. 
LEXIS 24 (1854); Smith v. Roby, 53 Tenn. 546, 
1871 Tenn. LEXIS 393 (1871); Thomas v. Cole, 
57 Tenn. 411, 1873 Tenn. LEXIS 224 (1873). 

In a suit by the assignee of a note, brought 
into the circuit court by appeal from the judg- 
ment of a justice of the peace (now general 
sessions judge), the circuit judge may allow an 
amendment of the warrant, on motion of the 
plaintiff, the assignee of the note, so as to make 
the payee a nominal plaintiff for the use of the 


20-11-103. Defective verdict. 


FORMAL DEFECTS IN PROCEEDINGS 


20-11-103 


assignee, and to strike out the assignment on 
the note. Cannon v. Mathis, 57 Tenn. 575, 1873 
Tenn. LEXIS 266 (1873). 

In an action on an official bond the suit ought 
to have been brought in the name of the state 
for the use of the plaintiff, and the court should 
have permitted an amendment to that effect. 
Smith v. Thomas, 1 Shannon 655 (1876). 


6. —Defective Appeal Bond. 

Where appeal from justice’s (now general 
sessions judge’s) court to circuit court was de- 
fective only for want of sureties on the appeal 
bond, the appellants were entitled to make 
correction by amendment by way of new bond 
in circuit court, even after the appellee had 
taken further appeal to court of appeals. Fra- 
zier v. Biddle Auto Co., 6 Tenn. Civ. App. (6 
Higgins) 489 (1916). 

It was proper for the circuit judge to permit a 
defendant who had appealed from the judg- 
ment of a justice of the peace (now general 
sessions judge) to the circuit court to amend his 
appeal bond by adding a sufficient surety. 
Walker v. Aetna Casualty & Surety Co., 175 
Tenn. 118, 182 S.W.2d 219, 1939 Tenn. LEXIS 
19 (1939). 


7. —Scire Facias. 

Justice’s (now general sessions judge’s) scire 
facias to revive a judgment could be amended in 
the circuit court, so as to conform to the record, 
and to obviate the variance between the evi- 
dence and the scire facias. Whitworth v. 
Thompson, 76 Tenn. 480, 1881 Tenn. LEXIS 36 
(1881). 


8. Appeal — Presumptions. 

Where the record shows amendment in cir- 
cuit court, without showing by whom made, the 
appellate court will presume that it was made 
by the justice (now general sessions judge). 
Hall v. Bewley, 30 Tenn. 106, 1850 Tenn. LEXIS 
68 (1849). 


Any defect in entering a verdict where there are different issues, or the 
verdict is not responsive to the issues, shall be objected to before judgment is 
entered, or the objection will be considered waived. 


History. 

Code 1858, § 2878 (deriv. Acts 1851-1852, ch. 
152, § 7); Shan., § 4598; Code 1932, § 8717; 
T.C.A. (orig. ed.), § 20-1509. 


Textbooks. 
Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 


peal and Error, § 116; 24 Tenn. Juris., Verdict, 
wate 


Law Reviews. 
Waiting for the Jury (George W. Jenkins III), 
20 No. 4 Tenn. B.J. 31 (1984). 
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NOTES TO DECISIONS 


Analysis 


. Court Amending Verdict. 

. General Verdict — Jury Right. 

. —Finding on Each Count Separately — 
Waiver. 

. Matter of Form Cured by Verdict. 

. Inconsistent Verdicts. 

. “Defective Verdict” Defined. 


. Court Amending Verdict. 

The court has no power to amend a verdict 
after the jury has been discharged, except by 
adding a word or words so as to make the entry 
correspond with the court’s clear impression of 
the finding. Berry v. Wallin, 1 Tenn. 240 (1807); 
Barnard v. Young, 24 Tenn. 100, 1844 Tenn. 
LEXIS 29 (1844). 


2. General Verdict — Jury Right. 

The privilege of the jury to decline finding 
any other than a general verdict is not re- 
strained by statute, but on the contrary, the 
statutes seem to impliedly recognize this privi- 
lege of the jury. Louisville & N. R. Co. v. Frakes, 
11 Tenn. App. 593, — S.W.2d —, 1928 Tenn. 
App. LEXIS 14 (Tenn. Ct. App. 1928). 


CN eke 


= Dom 


3. —Finding on Each Count Separately — 
Waiver. 

Right to demand finding of jury on each count 
separately may be waived by failure to object to 
the form of the verdict after it is rendered by 
the jury and before judgment is entered. Lou- 
isville & N. R. Co. v. Frakes, 11 Tenn. App. 598, 
— §.W.2d —, 1928 Tenn. App. LEXIS 14 (Tenn. 
Ct. App. 1928). 


20-11-104. Copy of lost paper. 


Where mother sued for both her own dam- 
ages and the damages of minor son as the result 
of injuries to minor she could not object because 


jury returned a verdict of one amount covering | 


the damages to both where by questions asked 
by the jury before returning a verdict it was 
indicated that they would return only one sum 
as damages and no objection was made before 
judgment was entered. State ex rel. Coffelt v. 
Hartford Acci. & Indem. Co., 44 Tenn. App. 405, 
314 S.W.2d 161, 1958 Tenn. App. LEXIS 140 
(Tenn. Ct. App. 1958). 


4. Matter of Form Cured by Verdict. 

If one sues on note as bearer, where the note 
is not payable to bearer and is not assigned, the 
want of proper payee as nominal plaintiff, being 
a matter of form, is cured by the verdict. Wolfe 
v. Tyler, 48 Tenn. 3138, 1870 Tenn. LEXIS 55 
(1870). 


5. Inconsistent Verdicts. 

The objection was not waived where there 
were inconsistent verdicts. Helm v. Wells, 488 
S.W.2d 733, 1972 Tenn. App. LEXIS 327 (Tenn. 
Ct. App. 1972). 


6. “Defective Verdict” Defined. 

Where jury returned an improper verdict 
pursuant to erroneous instructions given by 
judge, the verdict is not “defective” or inconsis- 
tent with instructions and hence section does 
not apply. Henry County Board of Education v. 
Burton, 538 S.W.2d 394, 1976 Tenn. LEXIS 490 
(Tenn. 1976). 


If an original process, pleading or paper in a cause is lost or withheld by any 
person, the court may, at any stage of the suit, authorize its place to be 
supplied by a copy to be used instead of the original. 


History. 

Code 1858, § 2876; Shan., § 4596; mod. Code 
1932, § 8720; T.C.A. (orig. ed.), § 20-1515; 
T.C.A § 20-11-109. 


Code Commission Notes. This section was 
renumbered from § 20-11-109 to § 20-11-104 by 
the authority of the Code Commission in 2021. 


Compiler’s Notes. 
Former § 20-11-104 (Code 1858, § 2874 (de- 


riv. Acts 1851-1852, ch. 152, § 7); Shang 
§ 4594; mod. Code 1932, § 8718; T.C.A. (orig. 
ed.), § 20-1510), concerning jurisdictional de- 
fects on appeal was repealed by Acts 1981, ch. 
449, § 1(4). For present provisions, see T.R.A.P. 
PR SN ESY . 


Textbooks. 

Tennessee Jurisprudence, 18 Tenn. Juris., 
Lost Instruments and Records, § 12. 

The General Sessions Court (Hall), § 178. 


NOTES TO DECISIONS 


1. Note Lost after Suit. 
Where a note was lost after suit had been 
brought upon it before a justice of the peace 


(now general sessions judge), it may be sup- 
plied by a copy in the circuit court, like any 
other lost paper. Travis v. Laurace, 2 Shan. 109 
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(1876). 


Section 


20-12-101. 
20-12-102. 
20-12-103. 
20-12-104. 
20-12-105. 
20-12-106. 
20-12-107. 
20-12-108. 
20-12-109. 
20-12-110. 
20-12-111. 
20-12-112. 
20-12-113. 
20-12-114. 
20-12-115. 
20-12-116. 
20-12-117. 
20-12-118. 
20-12-119. 
20-12-120. 
20-12-121. 
20-12-122. 
20-12-123. 
20-12-124. 
20-12-125. 
20-12-126. 
20-12-127. 
20-12-128. 
20-12-129. 
20-12-130. 
20-12-131. 
20-12-1382. 
20-12-133. 
20-12-134. 
20-12-135. 
20-12-136. 
20-12-137. 
20-12-138. 
20-12-139. 
20-12-140. 
20-12-141. 
20-12-142. 
20-12-1438. 
20-12-144. 


COSTS 20-12-101 


CHAPTER 12 
COSTS 


Recovery by successful party. 

Litigation tax. 

Copies of records. 

Postage. 

Number of witnesses. 

Dismissal — Compromise. 

Omitted costs. 

Correction of erroneous taxation. 

Charged against real plaintiff. 

Dismissal, abatement or discontinuance. 
Appeal from general sessions court. 
Jurisdictional defects — Irregular transfer. 
Abatement of action. 

Nominal damages recovered. 

Actions for overflow of water. 

Usury. 

Taxation between defendants. 

Cases not expressly covered. 

Discretion of judge. 

Security given by plaintiff. 

Failure to take security. 

Actions commenced by petition or motion. 
Appeals from general sessions court. 

Rule to give security. 

Terms of bond. 

Omission of provisions from bond. 
Pauper’s oath. 

Guardian’s or conservator’s oath — Protection from liability. 
Next friend’s oath. 

Personal representative’s oath — Protection from liability. 
Duties of officers and witnesses in cases in forma pauperis. 
Dismissal of pauper’s action. 

Judgment against pauper. 

Payment by state. 

Judgment against surety. 

Execution against principal and surety. 
Recovery from successful party. 

Notice of motion against successful party. 
Bill of costs on appeal. 

Payments from appellate to trial court. 
Payments by clerk of trial court. 
Construction as remedial. 

General sessions courts — Collection of costs. 
Collection of fines or costs in default. 


20-12-101. Recovery by successful party. 


The successful party in all civil actions is entitled to full costs, unless 
otherwise directed by law or by a court of record, for which judgment shall be 
rendered. 


History. 


Code 1858, § 3197 (deriv. Acts 1794, ch. 1, 


§ 74); Shan., § 4938; mod. Code 1932, § 9091; 
T.C.A. (orig. ed.), § 20-1601. 


20-12-101 


Cross-References. 

Change of venue, costs, §§ 20-4-210, 20-4- 
211. 

Clerk’s fees, § 8-21-401. 

Compensation of court reporter, § 20-9-103. 

Continuance, costs, §§ 20-7-103, 20-7-104. 

Costs, Tenn. R. Civ. P. 54; T.R.A.P. 6, 18, 40; 
Tenn. R. Sup. Ct. 7. 

Divorce cases, costs, § 36-4-122. 

Duties of sheriff, § 8-8-201. 

Fees due public officers, § 8-21-104. 

Hearings in tobacco tax matters, costs, § 67- 
4-1018. 

Reciprocal enforcement of support, § 36-5- 
214. 

Setoff, costs, § 20-6-402. 

Sheriffs fees for collection of costs, § 8-21- 
902. 


CIVIL PROCEDURE 


652 


Surveyor’s fees, § 8-12-109. 

Testimony taken by deposition, § 24-9-101. 

Witness fees paid by successful party, § 24- 
4-107. 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
8§ 242, 244. 

Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 1-54.04-1. 


Law Reviews. 


Constitutionality of the Fee System of Jus-— 


tices of the Peace (Hugh C, Simpson), 14 Tenn. 
L. Rev. 565. 

Judgments and Appeal, 4 Mem. St. U.L. Rev. 
373. 


NOTES TO DECISIONS 


Analysis 


. Legislature’s Power as to Costs. 

. Particular Actions Recoverable. 

—Judgment on Judgment. 

—Mandamus Suit Against Judge. 

—Mortgage Securing Usurious Note. 

—wWill Contest. 

. Separate Causes. 

. —Consolidated Cases. 

. —Severance of Defendants — Effect. 

10. Separate Defendants — Apportionment. 

11. Amount of Judgment. 

12. —Amount Generally. 

13. —Recovery on Part of Counts on Distinct 
Causes. 

14. —Tender — Effect as to Costs. 

15. —Nominal Damages Recovered. 

16. —Supersedeas Proceedings. 

17. Justice of Peace. 

18. —Smaller Judgment in Circuit Court. 

19. —Void Certiorari from Justice’s Void Judg- 
ment. 

20. Surety’s Liability. 

21. —Prosecution Bond. 

22. —Administrator’s Bond. 

23. Judgment for Debt and Attachment 
Quashed. 

24. Continuance — Judgment for Costs. 

25. State — Liability for Costs. 

26. —County Liability. 

27. Successful Party — Liability for Costs. 

28. —Compromise Pending Suit. 

29. —Federal Court Rule. 

30. Attorney Fees and Expenses. 


WOHWBNKHMTARWNYeE 


1. Legislature’s Power as to Costs. 

Costs are essentially statutory; and there is 
no constitutional restriction on the power of the 
legislature, and that body may provide for the 
taxation of costs of litigation in such manner as 
it may deem proper. Mooneys v. State, 10 Tenn. 
578, 1831 Tenn. LEXIS 19 (1831); Wilson v. 


Wilson, 134 Tenn. 697, 185 S.W. 718, 1916 
Tenn. LEXIS 2 (1916). 


2. Particular Actions Recoverable. 


3. —Judgment on Judgment. 

In a suit on a judgment of another state, the 
plaintiff is entitled to recover, for the benefit of 
the parties entitled thereto, the costs adjudged 
and taxed in the suit on the original judgment 
if properly evidenced; and the plaintiff is en- 
titled to recover the costs of the suit in which a 
new judgment is recovered. Hunt v. Lyle, 14 
Tenn. 412, 1834 Tenn. LEXIS 102 (1834); Gate- 


wood v. Palmer, 29 Tenn. 466, 1850 Tenn. 


LEXIS 16 (1850); Green-Rea Co. v. Holman, 107 
Tenn. 544, 64 S.W. 889, 1901 Tenn. LEXIS 105 
(1901). 

In an action upon a judgment, the plaintiff 
recovering thereon is entitled to recover the 
costs taxed upon the original judgment, if un- 
paid, without interest, as costs bear no interest, 
and such costs of the original judgment should 
be taxed as costs in the second judgment; and 
he is also entitled to recover the costs in the — 
second judgment to be taxed to the losing 
defendant. Green-Rea Co. v. Holman, 107 Tenn. 
544, 64 S.W. 889, 1901 Tenn. LEXIS 105 (1901). 


4, —Mandamus Suit Against Judge. 

Where a judge improperly excluded an attor- 
ney from practicing, and refused to put the 
order on record, or to allow him to appeal, he is 
a proper party defendant to a petition for a 
mandamus, and is liable for costs. Ingersoll v. 
Howard, 48 Tenn. 247, 1870 Tenn. LEXIS 45 
(1870). 


5. —Mortgage Securing Usurious Note. 
There is error in not applying the statutory 
provision as to full costs against a complainant 
in a suit to foreclose a mortgage executed to 
secure a usurious note. Kelton v. Brown, 39 
S.W. 541, 1897 Tenn. Ch. App. LEXIS 3 (1897). 





oo 
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6. —Will Contest. 

Under facts recited, it is proper exercise of 
discretion of lower court to tax all costs of any 
will contest to executor individually. Bridges v. 
Agee, 167 Tenn. 324, 69 S.W.2d 891, 1933 Tenn. 
LEXIS 43 (1934). 

In action to contest will in which validity of 
will was upheld costs were taxed against estate 
where testator had committed suicide two 
months after will was executed and contest 
action may result in some advantage to estate. 
Curry v. Bridges, 45 Tenn. App. 395, 325 S.W.2d 
87, 1959 Tenn. App. LEXIS 77 (Tenn. Ct. App. 
1959). 

Costs of will contest could be assessed 
against estate even though contest failed where 
testator had committed suicide within two 
months after execution of will and where con- 
test could conceivably result in some advantage 
to executors and trustees particularly in ad- 
ministration of trust which would not termi- 
nate for 15 years. Curry v. Bridges, 45 Tenn. 
App. 395, 325 S.W.2d 87, 1959 Tenn. App. 
LEXIS 77 (Tenn. Ct. App. 1959). 


7. Separate Causes. 


8. —Consolidated Cases. 

Costs in consolidated cases may be left to 
abide the result of the suits, without requiring 
the plaintiff to pay the costs which had accrued 
previous to the consolidation. Dews v. Eastham, 
13 Tenn. 296, 13 Tenn. 297, 1833 Tenn. LEXIS 
171 (1833). 


9. —Severance of Defendants — Effect. 

Where the defendants sever in a libel or 
ejectment suit for the reason that different 
questions are involved between them and the 
plaintiff, upon the different titles arising in the 
suit, this has the effect of making several 
causes, and a separate taxation of costs in each 
case is proper. Den v. Huff, 1 Shan. 8 (1847); 
Sloan v. Parks, 32 Tenn. 62, 1852 Tenn. LEXIS 
13 (1852). 


10. Separate Defendants — Apportion- 
ment. 

Where there are several joint defendants, one 
of whom succeeds in his defense, and the others 
do not, the defendant who succeeds may re- 
cover of the plaintiff such costs only as accrued 
separately and properly on account of his being 
a defendant in the suit; and the plaintiff is 
entitled to recover of the other defendants the 
costs of the suit incurred in the joint defense, or 
otherwise, except such as may be separated 
therefrom, as having exclusive reference to the 
defendant who succeeds. Sloan v. Parks, 32 
Tenn. 62, 1852 Tenn. LEXIS 13 (1852). 


11. Amount of Judgment. 


12. —Amount Generally. 
Under our practice, a judgment for costs 
generally is a judgment for the amount of all 


COSTS 


20-12-101 


accrued costs, when legally taxed by the clerk. 
Gillet & Franklin v. Roadman, 24 Tenn. 44, 
1844 Tenn. LEXIS 10 (1844); State ex rel. Hurt 
v. Alexander, 115 Tenn. 156, 90 S.W. 20, 1905 
Tenn. LEXIS 52 (1905). 


13. —Recovery on Part of Counts on Dis- 
tinct Causes. 

Where a plaintiff joins several separate and 
distinct causes of action, by means of several 
counts in his declaration (not several counts 
containing the same cause of action, only vary- 
ing in the statement so as to avoid a variance in 
the proof and the like) and recovers as to some 
of the counts, but fails as to others, he can 
recover only such costs as are incident to that 
count of the declaration upon which he suc- 
ceeds; while the defendant is entitled to recover 
such costs as have accrued in consequence of 
the counts upon which the plaintiff has failed. 
In such case, the proper practice is to render 
judgment, and award execution in behalf of the 
defendant, for such costs as he may be thus 
entitled to recover. Allison v. Thompson, 32 
Tenn. 202, 1852 Tenn. LEXIS 50 (1852); Boothe 
v. Cowan, 37 Tenn. 354, 1858 Tenn. LEXIS 14 
(1858); Lewis v. Watkins, 71 Tenn. 174, 1879 
Tenn. LEXIS 54 (1879). See Gist v. Webb, 41 
Tenn. 518, 1860 Tenn. LEXIS 98 (1860). 

Where the contestant in a contested election 
case bases his contest on two grounds, namely, 
(1) his own election and (2) the disqualification 
or ineligibility of the defendant, and is unsuc- 
cessful on the first ground, but is successful on 
the second ground, the contestant will be ad- 
judged to pay the costs of the lower court, 
arising under the first count or ground of con- 
test, and the defendant will be adjudged to pay 
the residue of the costs below, and the costs of 
the supreme court, though the court below had 
refused to tax the costs in accordance with the 
final judgment of the supreme court, and to 
that extent was reversed. Lewis v. Watkins, 71 
Tenn. 174, 1879 Tenn. LEXIS 54 (1879). 


14. —Tender — Effect as to Costs. 

Tender of the amount due the plaintiff must 
be made by the defendant to prevent costs. Gist 
v. Webb, 41 Tenn. 518, 1860 Tenn. LEXIS 98 
(1860). 


15. —Nominal Damages Recovered. 

Where the plaintiff recovers only nominal 
damages for the violation of a contract, he is 
entitled to a judgment for costs. Seat & Robin- 
son v. Moreland, 26 Tenn. 575, 1847 Tenn. 
LEXIS 24 (1847); Wadsworth v. Western Union 
Tel. Co., 86 Tenn. 695, 8 S.W. 574, 6 Am. St. 
Rep. 864, 1888 Tenn. LEXIS 24 (1888). See Gist 
v. Webb, 41 Tenn. 518, 1860 Tenn. LEXIS 98 
(1860). 

Trial court did not abuse its discretion in its 
allocation of court costs because plaintiffs were 
only partially successful in their claims against 
defendant, resulting in a judgment for the 


20-12-101 


proceeds from the sale of the property and 
nominal damages of $50. Gibbons v. Bennett, — 
S.W.3d —, 2021 Tenn. App. LEXIS 49 (Tenn. Ct. 
App. Feb. 9, 2021). 


16. —Supersedeas Proceedings. 

Where, in a certiorari and supersedeas pro- 
ceeding, the petitioner improperly superseded 
the whole execution, upon the alleged ground 
that the whole judgment had been paid and 
satisfied in full, or nearly so, whereas, only a 
part of the judgment had been paid, the peti- 
tioner is liable for the costs; but if he had 
superseded only so much of the execution as 
had been paid, pointing out truly the amount 
actually paid, he would have been the success- 
ful party, and entitled to recover costs. Littleton 
v. Yost, 71 Tenn. 267, 1879 Tenn. LEXIS 73 
(1879). 


17. Justice of Peace. 


18. —Smaller Judgment in Circuit Court. 
A plaintiff, upon the defendant’s appeal, re- 
covering a judgment in the circuit court for a 
smaller sum than he recovered before the jus- 
tice (now general sessions judge), was the suc- 
cessful party and as such was entitled to full 
costs, especially where the defendant nowhere 
conceded his liability to the plaintiff, but de- 
fended against his liability, and resisted plain- 
tiffs recovery in both courts. Section 20-12-118 
providing that, in cases not embraced within 
the express provisions of the law, the court may 
make such disposition of the costs as, in its 
sound discretion, may seem right, was inappli- 
cable. Gist v. Webb, 41 Tenn. 518, 1860 Tenn. 
LEXIS 98 (1860); Cincinnati, N. O. & T. P. R. 
Co. v. Shelton, 123 Tenn. 513, 130 S.W. 843, 
1910 Tenn. LEXIS 22 (1910). See § 20-12-119. 
Plaintiff suing out a certiorari from the judg- 
ment of a justice of the peace (now general 
sessions judge), and failing to increase his judg- 
ment in the circuit court, was the unsuccessful 
party, and was taxed with the costs of the 
certiorari proceeding. Williams v. Cosby, 49 
Tenn. 644, 1871 Tenn. LEXIS 57 (1871); Par- 
ham v. Gibbs, 84 Tenn. 296, 1886 Tenn. LEXIS 
100 (1886); Garrison v. Trotter, 114 Tenn. 526, 
86 S.W. 1078, 1904 Tenn. LEXIS 106 (1904). 


19. —Void Certiorari from Justice’s Void 
Judgment. 

Where a justice’s (now general sessions 
judge’s) judgment, void for want of jurisdiction, 
was taken to the circuit court by a writ of 
certiorari, void because granted after the time 
limited by statute, and the case was there tried, 
after the refusal of the trial judge to dismiss the 
certiorari, on motion, and that court rendered 
judgment, the supreme court, on appeal, re- 
versed the judgment, dismissed the certiorari, 
and charged the original defendant with the 
costs of the certiorari proceeding up to the trial 
in the circuit court, and the original plaintiff 
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with subsequent costs in that court and the 
costs in the supreme court. Dixon v. Caruthers, 
17 Tenn. 30, 1836 Tenn. LEXIS 9 (1836). 


20. Surety’s Liability. 


21. —Prosecution Bond. 

The surety on a prosecution bond does not 
engage to pay plaintiffs costs, adjudged against 
defendant, when such costs cannot be collected 
from defendant. Woolfolk v. Woolfolk, 167 Tenn. 
362, 69 S.W.2d 1089, 1933 Tenn. LEXIS 48 
(1934). 


22. —Administrator’s Bond. 

Where administrator of insolvent estate sued 
under insurance policy payable to administra- 
tor but lost the case, the costs were payable by 
sureties of administrator even though adminis- 
trator was sole beneficiary under policy. Volun- 
teer State Life Ins. Co. v. Bennett, 5 Tenn. Civ. 
App. (5 Higgins) 715 (1914). 


23. Judgment for Debt and Attachment 
Quashed. 

The judgment rendered on the service of a 
warrant or summons may be good, although the 
attachment may be quashed for fatal defects, in 
which case the costs of the recovery and the 
costs of attachment will be severally borne by 
the respective unsuccessful parties. Lowen- 
heim v. Lockhard & Ireland, 61 Tenn. 214, 1872 
Tenn. LEXIS 361 (1872); Dougherty v. Kellum, 
71 Tenn. 648, 1879 Tenn. LEXIS 126 (1879). 


24. Continuance — Judgment for Costs. 

Judgment for costs of continuance, once ren- 
dered, is necessarily final, and not contingent 
upon the result of the principal cause. Such 
costs should not be incorporated with those of 
the principal judgment, and they do not go up 
to the supreme court by virtue of the appeal. 
Remedy against erroneous taxation of such 
costs in the supreme court. Ross v. McCarty, 22 
Tenn. 169, 1842 Tenn. LEXIS 58 (1842). See 
Whitesides v. Rayle, 22 Tenn. 205, 1842 Tenn. 
LEXIS 68 (1842); State v. Goodbar, 76 Tenn. 
451, 1881 Tenn. LEXIS 31 (1881). 


25. State — Liability for Costs. 

No judgment for costs can be rendered 
against the state unless authorized by statute. 
State ex rel. Bedford v. McCorkle, 163 Tenn. 
496, 43 S.W.2d 496, 1930 Tenn. LEXIS 145 
(1931). 


26. —County Liability. 

County in unsuccessful suit to establish road 
through lands of defendant was liable for all 
the costs. Senaker v. Justices of Sullivan, 36 
Tenn. 116, 1856 Tenn. LEXIS 65 (1856). 


27. Successful Party — Liability for Costs. 

The successful party will be taxed with the 
costs of witnesses summoned without reason- 
able ground, and not examined by him. Lovitt v. 
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Peterson’s Adm’rs, 25 Tenn. 23, 1845 Tenn. 
LEXIS 4 (1845). 

Where a party files an original bill, when a 
proceeding in a pending suit would have been 
sufficient, he will be taxed with one-half of the 
costs. Parker v. Britt, 51 Tenn. 243, 1871 Tenn. 
LEXIS 154 (1871). 

The successful party may be taxed with the 
costs of cumulative witnesses rejected for that 
reason. Justices of Greene County v. Graham, 
65 Tenn. 77, 1873 Tenn. LEXIS 305 (1873); Hite 
y. Rayburn, 114 Tenn. 463, 85 S.W. 1105, 1904 
Tenn. LEXIS 100 (1904). 

Where a successful party was in part charge- 
able with an unnecessary amount of testimony 
taken, he was held liable for one-half of the 
entire costs. Lassater v. Garrett & Brown, 63 
Tenn. 368, 1874 Tenn. LEXIS 265 (1874). 

Where the successful complainant filed as 
evidence a record which had no relation to the 
issues involved, he was taxed with the cost of 
the same. Burks v. Burks, 66 Tenn. 353, 1874 
Tenn. LEXIS 143 (1874). See §§ 20-12-119, 
20-12-137. 


28. —Compromise Pending Suit. 

Where the case is compromised, and the 
defendant pays money in settlement of the 
claim sued on, he is the “unsuccessful party” 
and liable to a judgment for costs, especially 


20-12-102. Litigation tax. 
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where there was no agreement as to the costs. 
State v. Dail, 50 Tenn. 272, 1871 Tenn. LEXIS 
95 (1871); Woodward v. Alston, 59 Tenn. 581, 
1873 Tenn. LEXIS 118 (1873); Elliston v. Win- 
stead, 78 Tenn. 472, 1882 Tenn. LEXIS 207 
(1882). 


29. —Federal Court Rule. 

Federal courts follow the state statutes on 
the subject of costs as rules of decision, where 
there are no federal statutes on the subject; and 
there being no federal statute defining a “suc- 
cessful party” in a civil action, or allowing him 
a judgment for costs therein, the federal court 
will follow this section and the state decisions 
thereon. Scatcherd v. Love, 166 F. 53, 1908 U.S. 
App. LEXIS 4836 (6th Cir. Tenn. 1908). (Rule 
54 of the federal rules of civil procedure now 
provides for costs in federal courts.). 


30. Attorney Fees and Expenses. 

Because the trial court did not use the proper 
standard in determining the award of attorney 
fees and expenses, the court remanded for a 
new determination of such fees. Ferguson Har- 
bour Inc. v. Flash Mkt., Inc., 124 S.W.3d 541, 
2003 Tenn. App. LEXIS 286 (Tenn. Ct. App. 
2003), appeal denied, Ferguson Harbour, Inc. v. 
Flash Mkt., Inc., — S.W.3d —, 2003 Tenn. 
LEXIS 897 (Tenn. 2003). 


Litigation taxes shall be payable as required by §§ 67-4-602 — 67-4-606. A 
successful plaintiff in any civil action shall be reimbursed by the defendant for 
any litigation tax incurred, in the same manner as are costs. 


History. 

Code 1958, § 551; Shan., § 706; Code 1932, 
© 1257; Acts 1961, ch. 310, § 1; T.C.A. (orig. 
ed.), § 20-1602; Acts 1982, ch. 925, § 1. 


Cross-References. 
Attorney generals’ retirement tax, § 8-622 
(Vol. 3 Appendix). 


Tax not imposed on actions to enforce tax 
liens, § 67-5-2410. 


NOTES TO DECISIONS 


Analysis 


. Constitutionality. 

Cases Covered by Law. 

. Accrual Date of Tax. 

. Successful Party — Liability. 

“Unsuccessful Party” — Meaning. 

. —Surety of Unsuccessful Party — Liability. 
. Partial Payment of Costs — Application. 

. State Tax — Liability of County. 

. Enforcement of Collection. 

10. —Working Out Collection. 


WONMRHMIPwWNH 


1. Constitutionality. 
The tax on litigation to be paid by the unsuc- 
cessful party is constitutional. Harrison, Pep- 


per & Co. v. Willis, 54 Tenn. 35, 1871 Tenn. 
LEXIS 413, 19 Am. Rep. 604 (1871). 


2. Cases Covered by Law. 

A motion against a sheriff for an insufficient 
return of an execution is, in substance and legal 
effect, a suit or action, and therefore subject to 
the tax on litigation. But a motion of this 
character made for the first time in the su- 
preme court as an incident to a pending appeal 
is held not subject to the tax on litigation, for 
the reason given that it is only a means of 
enforcing a judgment already rendered. Motion 
Against Curry, 59 Tenn. 51, 1873 Tenn. LEXIS 
26 (1873); McIntosh v. Paul, 74 Tenn. 45, 1880 


20-12-103 


Tenn. LEXIS 209 (1880). See also State v. 
Allison, 32 Tenn. 373, 1852 Tenn. LEXIS 85 
(1852). 

A motion made to recover from a clerk, fees 
received by him for enrollments not made, is a 
suit subject to the tax on litigation. Woodward 
v. Alston, 59 Tenn. 581, 1873 Tenn. LEXIS 118 
(1873). 

This applies to criminal as well as civil cases, 
and county courts could assess the tax in both 
cases for the counties. State v. Howran, 55 
Tenn. 824, 1875 Tenn. LEXIS 7 (1875). 

Such tax is not costs in a misdemeanor case 
in such sense that the convict may be impris- 
oned for it, upon his failure to pay or secure it, 
though it is declared by statute a part of the 
costs. Ex parte Griffin, 88 Tenn. 547, 13 S.W. 
75, 1889 Tenn. LEXIS 75 (1890). 


3. Accrual Date of Tax. 

Tax on litigation accrues when the suit is 
commenced. Elliston v. Winstead, 78 Tenn. 472, 
1882 Tenn. LEXIS 207 (1882). 


4, Successful Party — Liability. 

The state is not entitled to recover as costs, 
against the successful party, the tax imposed 
upon the unsuccessful party, in case of the 
latter’s insolvency. State v. Nance, 69 Tenn. 
644, 1878 Tenn. LEXIS 148 (1878). 

A person authorized to collect tax as costs of 
suit is liable to the state for the tax collected by 
him from the successful party, if not paid under 
protest, unless he shows that he has not repaid 
it to the party, or has been sued for it by him, or 
notified by him not to pay it over. Galbraith v. 
State, 78 Tenn. 568, 1882 Tenn. LEXIS 225 
(1882). 


5. “Unsuccessful Party” — Meaning. 

The words “unsuccessful party” as used in 
this section mean the party adjudged to pay 
costs. State v. Cole, 74 Tenn. 492, 1880 Tenn. 
LEXIS 279 (1880). 

Where a suit is compromised before the re- 
turn day of the writ, and dismissed, the defen- 
dant agreeing to pay the costs, he is the unsuc- 
cessful party, and is liable for the tax. Elliston v. 
Winstead, 78 Tenn. 472, 1882 Tenn. LEXIS 207 
(1882). 


6. —Surety of Unsuccessful Party — Li- 
ability. 

In a criminal case, a surety on a prosecution 
or appeal bond, against whom, with his princi- 
pal as the unsuccessful party, the costs of the 
cause are adjudged, is not liable for the tax on 
litigation. State Tax Cases, 80 Tenn. 744, 1884 
Tenn. LEXIS 159 (1884); Johnson v. State, 85 
Tenn. 325, 2 S.W. 802, 1886 Tenn. LEXIS 48 
(1886). 


20-12-103. Copies of records. 
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7. Partial Payment of Costs — Applica- 
tion. 

If the clerk receives from the unsuccessful 
party a sum insufficient to pay all the costs, he 
should pay the state tax first, unless the party 
himself should make an application of the pay- 
ment to a specific part of the costs. State v. 
Stanley, 71 Tenn. 524, 1879 Tenn. LEXIS 110 
(1879). 


8. State Tax — Liability of County. 

Where the county leases the workhouse pris- 
oners to others, and derives a revenue from 
their labor, it is liable for the state tax in such 
cases. State v. Sibley, 72 Tenn. 738, 1880 Tenn. 
LEXIS 86 (1880); State v. Davidson County, 96 
Tenn. 178, 33 S.W. 924, 1895 Tenn. LEXIS 23 
(1896). 

A county is not liable to the state where the 
misdemeanant, upon payment of the fine and 
costs to the clerk of the circuit or criminal court, 
is discharged without payment of the state tax 
on litigation, and such clerk has paid the fine 
into the county treasury, for the county cannot 
be held responsible for the state tax upon the 
ground that it has received the fine to which it 
was entitled. State v. Davidson County, 96 
Tenn. 178, 33 S.W. 924, 1895 Tenn. LEXIS 23 
(1896). 


9. Enforcement of Collection. 

The tax upon cases tried in the municipal 
courts is to be paid by the parties convicted, and 
is not a tax imposed upon the city, or the 
exercise of one of its agencies or powers, nor is 
it costs in cases tried before these courts; and 
the convict cannot be imprisoned to secure the 
payment of this tax. The city is not liable for 
this tax unless it is collected. Eastman v. Nash- 
ville, 81 Tenn. 717, 1884 Tenn. LEXIS 91 
(1884). 


10. —Working Out Collection. 
Under Acts 1919, ch. 134, which required 
litigation taxes to be included in the bill of 


costs, and which prohibited their remission, a 


misdemeanant cannot be required to work out 
state and county litigation taxes, but a motion 
to strike them from the bill of costs may prop- 
erly be overruled, the remedies being by habeas 
corpus, if any effort to require him to work out 
such items should be made. McKee v. State, 142 
Tenn. 173, 218 S.W. 233, 1919 Tenn. LEXIS 46 
(1920), 

The litigation tax is not a part of the fine or 
costs and a defendant in a criminal case cannot 
be made to work out such litigation taxes in jail. 
State ex rel. Dillehay v. White, 217 Tenn. 524, 
398 S.W.2d 737, 1966 Tenn. LEXIS 656 (1966). 


The necessary fees paid by the successful party in procuring copies of deeds, 
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bonds, wills or other records filed as part of the testimony shall be taxed in the 
bill of costs. 


History. 116, § 2); Shan., § 4948; Code 1932, § 9101; 
Code 1858, § 3206 (deriv. Acts 1849-1850, ch. _‘T.C.A. (orig. ed.), § 20-1603. 


20-12-104. Postage. 


Postage or expressage paid by the officers of the court, or by the parties in 
sending process, depositions and other papers, being part of the record, by mail 
or express, shall be taxed in the bill of costs. 


History. 129, § 7); Shan., § 4949; mod. Code 1932, 
Code 1858, § 3207 (deriv. Acts 1841-1842,ch. § 9102; T.C.A. (orig. ed.), § 20-1604. 


20-12-105. Number of witnesses. 


(a) Not more than two (2) witnesses called to prove the same fact shall be 
taxed in any bill of costs against the losing party, except in case of witnesses 
called to attack or sustain the character of a witness or party. 

(b) If more than the number of witnesses allowed are examined in proof of 
any particular fact, a motion shall be made at the term at which the cause is 
tried, and the court shall instruct the clerk as to the taxation of costs. The 
motion shall not be made afterwards without good cause shown. 


History. Textbooks. 
Code 1858, §§ 3213, 3214 (deriv. Acts 1788, Gibson’s Suits in Chancery (7th ed., Inman), 
ch. 11, § 4); Acts 1859-1860, ch. 35,§ 1;Shan., § 243. 
§§ 4955, 4956; Code 1932, §§ 9108, 9109; 
T.C.A. (orig. ed.), § 20-1605. 


20-12-106. Dismissal — Compromise. 


Suits may be dismissed, in writing, out of term time as well as in term, and 
further costs stopped. If compromised and dismissed before the return day of 
the original writ, or before the court to which an appeal is taken from the 
judgment of a court of general sessions, no costs, except the clerk’s fee for 
issuing the writ and the sheriff's fee for serving it, if served, shall be taxed. 


History. Tennessee Jurisprudence, 6 Tenn. Juris., 
Code 1858, § 3199 (deriv. Acts 1826, ch. 28, Compromise and Settlement, § 2. 

§ 1); Shan., § 4940; Code 1932, § 9093; impl. f 

am. Acts 1979, ch. 68, § 3; T.C.A. (orig. ed.), Law Reviews. 

§ 20-1606. Real Property — 1954 Tennessee Survey, 7 


Vand. L. Rev. 921. 
Textbooks. 


Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 953. 


NOTES TO DECISIONS 
Analysis . Dismissal Properly Allowed. 
—Assignment of Reasons — Necessity. 
—Writing Directory. 
. Litigation Tax. 
. Operative Date of Order. 


. Appeals Not Covered. 

. Power of Court After Dismissal. 
. Contesting Validity of Order. 

. —Fraudulently Procured. 


m CO De 
C COND OF 


20-12-107 


10. Attorney’s Lien. 


1. Appeals Not Covered. 

This section does not apply to appeals, so as 
to authorize the appellant to dismiss his appeal 
before the clerk of the court below, after the 
perfection of his appeal, and the adjournment 
of the court appealed from, and his entry of 
dismissal in the lower court at such time is a 
nullity. Freeman v. Henderson, 45 Tenn. 647, 
1868 Tenn. LEXIS 58 (1868). 


2. Power of Court After Dismissal. 

A written dismissal of a suit in vacation puts 
an end to the suit, and terminates the control of 
the court over it, as fully as if made in term 
time, and the power and jurisdiction of the 
court over the cause ceases, except to render 
judgment for costs, or to make such orders as 
may be indispensable to give effect to the dis- 
missal. Thompson v. Thompson, 40 Tenn. 527, 
1859 Tenn. LEXIS 152 (1859); Sharpe v. Allen, 
79 Tenn. 518, 1883 Tenn. LEXIS 98 (1883); 
Tompkins v. Railroad, 110 Tenn. 157, 72 S.W. 
116, 1902 Tenn. LEXIS 49, 100 Am. St. Rep. 
795, 61 L.R.A. 340 (1902). 


3. Contesting Validity of Order. 

Validity of order dismissing plaintiffs suit 
may be contested and determined; and, for this 
purpose, an issue may be made, to be tried by 
the court with or without a jury. Stanton & 
Moore v. Houston, 59 Tenn. 265, 1873 Tenn. 
LEXIS 55 (1873). 


4, —Fraudulently Procured. ; 

Trial, verdict, and judgment in favor of plain- 
tiff, if the order of dismissal was fraudulently 
obtained; and there was no error in practice in 
requiring an issue as to the validity of such 
order to be made by the pleadings of the par- 
ties. Stanton & Moore v. Houston, 59 Tenn. 265, 
1873 Tenn. LEXIS 55 (1878). 


5. Dismissal Properly Allowed. 

Dismissal of plaintiffs suit upon his written 
order, where no objection is made because of 
fraud. Stanton & Moore v. Houston, 59 Tenn. 
265, 1873 Tenn. LEXIS 55 (1873); Sharpe v. 
Allen, 79 Tenn. 518, 1883 Tenn. LEXIS 98 
(1883); Tompkins v. Railroad, 110 Tenn. 157, 72 
S.W. 116, 1902 Tenn. LEXIS 49, 100 Am. St. 
Rep. 795, 61 L.R.A. 340 (1902). 

The fact that if dismissal of a suit to invali- 
date a tax title to certain real estate is allowed 
“without prejudice” other suits may be brought, 
thereby causing a cloud on the title to the 
property in question, is not a sufficient reason 


20-12-107. Omitted costs. 
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to prevent the court in its discretion allowing a 
voluntary dismissal. Lyle v. De Bord, 185 Tenn. 
380, 206 S.W.2d 392, 1947 Tenn. LEXIS 342 
(1947). 


6. —Assignment of Reasons — Necessity. 
Where defendant had notice of application by 
complainants to dismiss suit to invalidate tax 
title and defendants objected to dismissal the 
suit was properly dismissed without prejudice 
though complainants gave no reason for dis- 
missal, since a reason for dismissal is not 
required. Lyle v. De Bord, 185 Tenn. 380, 206 
S.W.2d 392, 1947 Tenn. LEXIS 342 (1947). 


7. —Writing Directory. 

Under this section it is not mandatory that a 
petition or application to dismiss be in writing. 
Lyle v. De Bord, 185 Tenn. 380, 206 S.W.2d 392, 
1947 Tenn. LEXIS 342 (1947). 


8. Litigation Tax. 

Tax on litigation is not avoided by such 
dismissal upon compromise before the return 
day of the writ, because such tax accrues when 
the suit is commenced; and where the defen- 
dant agrees to pay the costs, he is the unsuc- 
cessful party, and liable for the tax. Elliston v. 
Winstead, 78 Tenn. 472, 1882 Tenn. LEXIS 207 
(1882). 


9. Operative Date of Order. 

Dismissal, when established by proof, with or 
without contest, will relate back to, and be 
operative from, the day of its execution. Sharpe 
v. Allen, 79 Tenn. 518, 1883 Tenn. LEXIS 98 
(1883). 


10. Attorney’s Lien. 

Dismissal of cause, by parties, in accordance 
with agreement between them, did not pre- 
clude attorney’s right to file petition to have 
court investigate and declare attorney’s lien on 
property obtained by client in the compromise. 
Wood v. Winslow, 1 Tenn. App. 582, — S.W. —, 
1925 Tenn. App. LEXIS 78 (Tenn. Ct. App. 
1925). 

Where the case was dismissed by the parties 
and the attorneys then filed a petition on origi- 
nal case to have fees declared a lien upon the 
property and the parties were required by the 
court to answer but were not served with pro- 
cess, the court was without jurisdiction to de- 
termine amount of fees but only jurisdiction to 
declare a lien by decree or compromise and 
preserve record evidence of it. Wood v. Winslow, 
1 Tenn. App. 582, — S.W. —, 1925 Tenn. App. 
LEXIS 78 (Tenn. Ct. App. 1925). 


Costs omitted in taxing the bills of costs may be retaxed at any time upon 
application to the court; but if the judgment for costs has been paid, the party 











659 


COSTS 


20-12-108 


against whom the retaxation is asked shall have five (5) days’ notice of the 


application. 


History. 

Code 1858, § 3211 (deriv. Acts 1855-1856, ch. 
70, § 1); Shan., § 4953; Code 1932, § 9106; 
T.C.A. (orig. ed.), § 20-1607. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§ 243. 


NOTES TO DECISIONS 


Analysis 


. Notice of Motion for Retaxation. 

. Judgment Against State for Boarding Jury 
— Invalidity. 

. Appeal Dismissed Without Remand. 

. Plea in Abatement. 


noe 


= - CO 


. Notice of Motion for Retaxation. 

Where the defendant has paid the costs ad- 
judged against him, before the motion for re- 
taxation of costs is made, he is entitled, under 
this section, to five days’ notice of the applica- 
tion. State v. Hill, 43 Tenn. 98, 1866 Tenn. 
LEXIS 21 (1866). 


2. Judgment Against State for Boarding 
Jury — Invalidity. 

A judgment against the state for costs of 
boarding jury, rendered at a term subsequent to 
the termination of the case, is void, and cannot 
be sustained as under a motion, under this 
section, to retax costs omitted in taxing the bills 


of costs. State ex rel. Nealis v. Nolan, 76 Tenn. 
663, 1881 Tenn. LEXIS 60 (1881). 


3. Appeal Dismissed Without Remand. 

Where a chancery case was appealed to the 
appellate court which dismissed the appeal 
without remand, a petition filed by the receiver 
of an estate, in the chancery court, after dis- 
missal of the appeal by the appellate court, 
cannot be treated as an application for the 
taxation of costs under this section and § 20- 
12-108, since the chancery court had lost juris- 
diction of the case. James v. Williams, 20 Tenn. 
App. 420, 99 S.W.2d 831, 1936 Tenn. App. 
LEXIS 33 (Tenn. Ct. App. 1936). 


4, Plea in Abatement. 

Costs upon overruling a plea in abatement, 
not adjudged at the time, could be adjudged 
when the cause was finally disposed of. Rose v. 
Bolinger, 25 Tenn. 26, 1845 Tenn. LEXIS 6 
(1845). 


20-12-1008. Correction of erroneous taxation. 


If the taxation of costs is excessive by charging the costs of witnesses who 
were not examined or by charging costs to an improper party, or taxing costs 
contrary to law, or the taxation is otherwise erroneous, the party aggrieved 
may move the court for a retaxation, setting forth the particulars in which the 
clerk has erred. 


History. 
Code 1858, § 3212; Shan., § 4954; Code 
1932, § 9107; T.C.A. (orig. ed.), § 20-1608. 


NOTES TO DECISIONS 


Analysis 1. Jurisdiction. 


. Jurisdiction. 

. —Appellate Court. 

. —Chancery. 

. Procedure. 

. —Time for Retaxation. 


1 2. —Appellate Court. 
2 

3 

4 

5 

6. —Allegations of Motion. 

7 

8 

D: 

1 


To enable the appellate court to correct the 
taxation of costs in the court below, the motion 
for such correction or retaxation must first be 
made in the lower court, its action had thereon, 
and the motion and judgment entered of record; 
and the taxation of costs by the inferior court 
for the attendance of witnesses therein cannot 
be corrected by the appellate court, without 
such motion and judgment of record. Sherman 


. —Chancery Court Costs. 
. —Supersedeas Operation. 

Required Evidence to Justify Retaxation. 
0. Recovery from Incompetent Witness. 


20-12-109 


v. Brown, 12 Tenn. 560, 12 Tenn. 561, 1833 
Tenn. LEXIS 93 (1833); State v. Goodbar, 76 
Tenn. 451, 1881 Tenn. LEXIS 31 (1881); Arnold 
v. State, 96 Tenn. 82, 33 S.W. 723, 1895 Tenn. 
LEXIS 12 (1896); Troutt v. Alabama G. S. R. 
Co., 97 Tenn. 364, 37 S.W. 90 (1896); State v. 
Richards, 120 Tenn. 477, 113 S.W. 370, 1908 
Tenn. LEXIS 38 (1908). 

Appellate court’s jurisdiction over the taxa- 
tion of its own costs is plenary; and, where 
there is anything in the transcript to correct by, 
it may correct an erroneous taxation of costs in 
the inferior court, but not otherwise. State v. 
Goodbar, 76 Tenn. 451, 1881 Tenn. LEXIS 31 
(1881); Troutt v. Alabama G. S. R. Co., 97 Tenn. 
364, 37 S.W. 90 (1896); State v. Richards, 120 
Tenn. 477, 113 S.W. 370, 1908 Tenn. LEXIS 38 
(1908). 

A bill of exceptions is necessary in the appel- 
late court. The refusal of the circuit judge to 
retax costs upon a motion made before judg- 
ment and taxation thereof, which fails to 
specify the items or grounds of objection 
thereto, will not be reviewed in the appellate 
court upon a record containing no bill of excep- 
tions. Arnold v. State, 96 Tenn. 82, 33 S.W. 723, 
1895 Tenn. LEXIS 12 (1896); State v. Richards, 
120 Tenn. 477, 113 S.W. 370, 1908 Tenn. LEXIS 
38 (1908). 


3. —Chancery. 

A bill will not lie in chancery to correct the 
erroneous taxation of costs in a suit in a court of 
law. Ross v. McCarty, 22 Tenn. 169, 1842 Tenn. 
LEXIS 58 (1842); Whitesides v. Rayle, 22 Tenn. 
205, 1842 Tenn. LEXIS 68 (1842); State v. 
Richards, 120 Tenn. 477, 113 S.W. 370, 1908 
Tenn. LEXIS 38 (1908). 


4. Procedure. 


5. —Time for Retaxation. 

The taxation of costs is at all times under the 
control of the court; and costs improperly taxed 
and paid may be retaxed and ordered to be 
refunded, even at a subsequent term of the 
court. Williams’s Lessee v. Henderson, 1 Tenn. 
424, 1809 Tenn. LEXIS 18 (1809); State v. 
Richards, 120 Tenn. 477, 113 S.W. 370, 1908 
Tenn. LEXIS 38 (1908). 

A motion to retax the costs before the taxa- 
tion thereof is premature. Arnold v. State, 96 
Tenn. 82, 33 S.W. 723, 1895 Tenn. LEXIS 12 
(1896); State v. Richards, 120 Tenn. 477, 113 
S.W. 370, 1908 Tenn. LEXIS 38 (1908). 
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6. —Allegations of Motion. 

The objectionable items should be specified in 
motion to retax. Arnold v. State, 96 Tenn. 82, 33 
S.W. 723, 1895 Tenn. LEXIS 12 (1896); State v. 
Richards, 120 Tenn. 477, 113 S.W. 370, 1908 
Tenn. LEXIS 38 (1908). 


7. —Chancery Court Costs. 

An original bill will not le in the chancery 
court for the correction of the taxation of costs, 
as to items wrongfully charged or taxed in the 
bill of costs by the clerk and master. The 
remedy is by petition to the chancellor for 
retaxation of the costs and supersedeas in the 
meantime as to the erroneous items. Clark v. 
Stull, 1 Shan. 660 (1876); State v. Richards, 120 
Tenn. 477, 113 S.W. 370, 1908 Tenn. LEXIS 38 
(1908). 


8. —Supersedeas Operation. 

Court could order a retaxation of costs and 
could if necessary award a supersedeas. Ross v. 
McCarty, 22 Tenn. 169, 1842 Tenn. LEXIS 58 
(1842); Clark v. Stull, 1 Shan. 660 (1876). 

A rule to correct the taxation of costs is a 
mere collateral motion, and does not operate, 
per se, as a supersedeas, and, if not acted on, it 
will be considered as abandoned. Miller v. 
Netherland, 31 Tenn. 66, 1851 Tenn. LEXIS 18 
(1851). 


9. Required Evidence to Justify Retaxa- 
tion. 

Retaxation of costs, so as to embrace omitted 
fees, will not be allowed unless it shall be made 
to appear that the services for which the fees 
are claimed were performed. The statements of 
the petition for retaxation, and the recitals of 
the order made thereon setting out the items, 
do not, without more, afford evidence to justify 
retaxation. Johnson v. State, 94 Tenn. 499, 29 
S.W. 963, 1894 Tenn. LEXIS 62 (1894). 


10. Recovery from Incompetent Witness. 

Retaxation of costs striking out the item of 
costs for the attendance of an incompetent 
witness of the successful party, which has been 
paid, does not entitle the unsuccessful party to 
recover it from such witness, for his right of 
action, if the correction be legally made, is 
against the successful party. This is based upon 
the rule that an incompetent witness is entitled 
to compensation for his attendance, if he be 
examined. Gray v. Alexander, 26 Tenn. 16, 1846 
Tenn. LEXIS 37 (1846). 


20-12-109. Charged against real plaintiff. 


Where suit is brought in the name of one for the use of another, the person 
for whose use the action is brought is the real plaintiff, against whom 


judgment for costs shall be given. 


History. 
Code 1858, § 3200 (deriv. Acts 1825, ch. 29, 


§ 1; 1825, ch. 45, § 5); Shan., § 4941; Code 
1932, § 9094; T.C.A. (orig. ed.), § 20-1609. 
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Textbooks. 
Tennessee Jurisprudence, 3 Tenn. Juris., As- 


COSTS 


20-12-111 


signments, § 53; 10 Tenn. Juris., Drains and 
Sewers, § 12; 20 Tenn. Juris., Parties, § 4. 


NOTES TO DECISIONS 


Analysis 


1. Construction of Statute. 
2. —Consent of Nominal Plaintiff. 


1. Construction of Statute. 

This section is restricted to making real 
party liable for costs and does not constitute a 
rule in evidence. Anderson v. Administrators of 
Bradie, 15 Tenn. 296, 15 Tenn. 297, 1835 Tenn. 
LEXIS 1 (1835). 

This statute does not multiply the cases in 
which a suit may be brought in the name of one 
person for the use of another, nor does it in any 
manner, except as to the costs, extend the 
powers of the court. Smith’s Ex’rs v. Mabry, 17 
Tenn. 313, 1836 Tenn. LEXIS 51 (1836). 

Where an insured had assigned her right, 
title and interest in certain policies to an as- 


signee, a suit on the policies could properly be 
brought in the name of the insured, as nominal 
plaintiff, for the use and benefit of the assignee, 
the real plaintiff, and the assignee since he was 
a Tennessee resident could properly take the 
pauper’s oath. Metropolitan Life Ins. Co. v. 
Brown, 25 Tenn. App. 514, 160 S.W.2d 434, 
1941 Tenn. App. LEXIS 141 (Tenn. Ct. App. 
1941). 


2. —Consent of Nominal Plaintiff. 

The statute requiring suit for breach and 
recovery on a contractor’s bond to be brought in 
name of county as payee, for use, it is not 
necessary to obtain consent of nominal plain- 
tiff. Pritchard v. Johnson-Toby Constr. Co., 155 
Tenn. 571, 296 S.W. 17, 1926 Tenn. LEXIS 81 
(19277). 


20-12-110. Dismissal, abatement or discontinuance. 


In cases of nonsuit, dismissal, abatement by death of plaintiff or discontinu- 
ance, the defendant is the successful party, within the meaning of § 20-12-101. 


History. 
Code 1858, § 3201 (deriv. Acts 1794, ch. 1, 


§ 74); Shan., § 4942; Code 1932, § 9095; 
T.C.A. (orig. ed.), § 20-1610. 


NOTES TO DECISIONS 


Analysis 


1. Dismissal Effect. 
2. Settlement After Reversal. 


1. Dismissal Effect. 

In action against individual and corporation, 
in which corporation’s plea in abatement was 
sustained and plaintiffs motion for new trial 
was overruled, and in which plaintiff perfected 
an appeal and thereafter entered voluntary 
nonsuit as to individual defendant, corporate 
defendant’s motion to dismiss appeal was prop- 
erly sustained on ground that appeal was pre- 
maturely prayed, granted and perfected. Den- 
son v. Webb, 23 Tenn. App. 599, 136 S.W.2d 59, 
1938 Tenn. App. LEXIS 92 (Tenn. Ct. App. 
1938). 

Where plaintiff perfected an appeal from 
judgment sustaining plea in abatement filed by 
corporate defendant and thereafter took volun- 


tary nonsuit as to individual defendant in same 
action, whereupon corporate defendant moved 
to dismiss appeal and plaintiff then filed peti- 
tion for writ of error, nonsuit was properly 
granted because there had been no valid appeal 
at time it was taken and judgment on plea in 
abatement was therefore a final judgment sub- 
ject to review either by appeal in error or 
petition for writ of error. Denson v. Webb, 23 
Tenn. App. 599, 1386 S.W.2d 59, 1938 Tenn. App. 
LEXIS 92 (Tenn. Ct. App. 1938). 


2. Settlement After Reversal. 

Where a case was settled after reversal of a 
judgment for defendant, and the cause was 
dismissed, it was within the court’s discretion 
to award costs to plaintiff, even though he was 
not the successful party. Scatcherd v. Love, 166 
F. 538, 1908 U.S. App. LEXIS 4836 (6th Cir. 
Tenn. 1908). 


20-12-111. Appeal from general sessions court. 


If the appeal of the defendant from a judgment of a court of general sessions 
is dismissed for any cause, the original plaintiff is the successful party, and so 


of other cases. 


20-12-112 


History. 
Code 1858, § 3202; Shan., § 4943; Code 
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1932, § 9096; impl. am. Acts 1979, ch. 68, § 3; 
T.C.A. (orig. ed.), § 20-1611. 


NOTES TO DECISIONS 


1. Habeas Corpus. 

Taxation of costs against the state in habeas 
corpus proceedings is permitted only when de- 
fendant in a criminal proceeding is discharged 


upon habeas corpus. State ex rel. Bedford v. 
McCorkle, 163 Tenn. 496, 43 S.W.2d 496, 1930 
Tenn. LEXIS 145 (1931). 


20-12-112. Jurisdictional defects — Irregular transfer. 


Where a suit is dismissed from any court for want of jurisdiction or because 
it has not been regularly transferred from an inferior to a superior court, the 
costs shall be adjudged against the party attempting to institute or bring up 


the cause. 


History. 

Code 1858, § 3215 (deriv. Acts 1832, ch. 5); 
Shan., § 4957; Code 1932, § 9110; T.C.A. (orig. 
ed.), § 20-1612. 


Textbooks. 
Tennessee Jurisprudence, 8 Tenn. Juris., 
Costs, § 28. 


NOTES TO DECISIONS 


Analysis 


. Want of Jurisdiction. 

. —Generally. 

. —Judgment Under Unconstitutional Stat- 
ute. 

. —vJurisdiction of Subject Matter. 

—Suit in Wrong County. 

—Sureties on Prosecution Bond. 

Appeal. 

. —Appeal Bond Lacking. 

. —Premature Appeal. 

0. —Appeal from Nonappealable Order. 

11. —Transcript Inadequate. 

12. —Both Parties Attempting to Appeal Too 

Late. 


won re 


FOONDOUS 


1. Want of Jurisdiction. 


2. —Generally. 

To remedy the defect caused by the rule that 
where there was no jurisdiction the court could 
render no judgment for costs, this section was 
enacted; and, under it, the party whose suit or 
appeal is dismissed for want of jurisdiction 
shall be adjudged to pay full costs. Welsh v. 
Marshall, 14 Tenn. 455, 1834 Tenn. LEXIS 111 
(1834); Cartmell v. McClaren, 59 Tenn. 41, 1873 
Tenn. LEXIS 23 (1873); Jacobs v. Parker, 66 
Tenn. 434, 1874 Tenn. LEXIS 161 (1874); Jack- 
son v. Baxter, 73 Tenn. 344, 1880 Tenn. LEXIS 
135 (1880); Nashville v. Wilson, 88 Tenn. 407, 
12 S.W. 1082, 1889 Tenn. LEXIS 63 (1890); 
Douglass Bros. v. Neguelona, 88 Tenn. 769, 14 
S.W. 288, 1890 Tenn. LEXIS 19 (1890); Frazier 
v. Nashville Gas & Heating Co., 164 Tenn. 8, 46 
S.W.2d 62, 1931 Tenn. LEXIS 2 (1932). But see 
State v. Logston, 50 Tenn. 276, 1871 Tenn. 


LEXIS 97 (1871), not citing the Code and hold- 
ing that, where a change of venue is illegally 
ordered, and the court to which the change is 
ordered has, in consequence, no jurisdiction, it 
can render no judgment for the costs of a trial 
which has taken place there, nor can the court 
of the county from which the cause came; and 
neither court has any power of retaxation of the 
costs. 


3. —Judgment Under Unconstitutional 
Statute. 

Where a judgment is void and reversed be- 
cause the judge who rendered the same was 
acting under an unconstitutional statute, the 
appellant is entitled to a judgment against the 
appellee for the costs. State v. Simpson, 13 
Tenn. 364, 13 Tenn. 365, 1833 Tenn. LEXIS 188 
(1833). 


4, —Jurisdiction of Subject Matter. 

The authorities holding that a court has no 
power to adjudge costs are limited to cases 
where there was no jurisdiction of the subject 
matter, as contradistinguished from jurisdic- 
tion over the person. Brown v. Brown, 155 
Tenn. 530, 296 S.W. 356, 1926 Tenn. LEXIS 77 
(1927). 

If the court has jurisdiction of the subject 
matter, it has power to adjudge the costs 
though the cause is remanded by the appellate 
court and suit is ordered dismissed upon defen- 
dant’s plea raising question of venue for action 
of divorce. Brown v. Brown, 155 Tenn. 530, 296 
S.W. 356, 1926 Tenn. LEXIS 77 (1927). 


5. —Suit in Wrong County. 
Whenever a court has jurisdiction of the 
subject matter, there is jurisdiction to tax the 
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expenses of receivership as costs within mean- 
ing of this section, although the cause is prop- 
erly dismissed for improper venue. Brown v. 
Brown, 155 Tenn. 530, 296 S.W. 356, 1926 Tenn. 
LEXIS 77 (1927). 

Where suit to wind up an insolvent corpora- 
tion was brought in wrong county and receiver 
was appointed, the court had jurisdiction to 
allow such receiver a fee for the work done by 
him. Crosby Milling Co. v. Grant, 7 Tenn. App. 
162, — S.W. —, 1927 Tenn. App. LEXIS 19 
(Tenn. Ct. App. 1927). 


6. —Sureties on Prosecution Bond. 

Where the court in which instituted had no 
jurisdiction of an action, the sureties on a 
prosecution bond should not be charged with 
the costs of an appeal. Reynolds v. Hamilton, 18 
Tenn. App. 380, 77 S.W.2d 986, 1934 Tenn. App. 
LEXIS 40 (Tenn. Ct. App. 1934). 


7. Appeal. 


8. —Appeal Bond Lacking. 

Costs may be adjudged against appellant 
where case is dismissed for insufficiency of 
appeal bond. Markham vy. Haddad, 2 Tenn. App. 
370, — S.W. —, 1926 Tenn. App. LEXIS 31 
(Tenn. Ct. App. 1926). 

On dismissal of appeal from justice of the 
peace (now general sessions court) to the circuit 
court, for want of appeal bond, circuit court was 
justified in adjudging the costs against the 
appellant. Baxter v. State, 157 Tenn. 532, 11 
S.W.2d 854, 1928 Tenn. LEXIS 216 (1928). 

Where an appeal bond is filed too late to be 
effective to bring case before the Court of Ap- 
peals, the surety on the appeal bond is not 
liable on same, though appellant is. Physicians 
Mut. Health & Acci. Ins. Co. v. Grigsby, 165 


COSTS 


20-12-1138 


Tenn. 151, 53 S.W.2d 381, 1932 Tenn. LEXIS 29 
(1932). 


9. —Premature Appeal. 

On dismissal of appeal as premature because 
no judgment had been entered in court below, 
costs of the attempted appeal should be against 
the appellant. Wind Rock Coal & Coke Co. v. 
Robbins, 1 Tenn. App. 734, — S.W. —, 1926 
Tenn. App. LEXIS 14 (Tenn. Ct. App. 1926). 


10. —Appeal from Nonappealable Order. 

The order of the chancery court refusing to 
set aside an appealable decree is not appeal- 
able, and an attempted appeal from such order 
will be dismissed with costs adjudged against 
appellant. McClister v. Milligan, 1 Tenn. App. 
258, — S.W. —, 1925 Tenn. App. LEXIS 40 
(Tenn. Ct. App. 1925). 


11. —Transcript Inadequate. 

Costs may be adjudged against appellant 
where dismissal is because transcript does not 
show judgment below to be final. Cobble v. 
International Agricultural Corp., 2 Tenn. App. 
356, — S.W. —, 1925 Tenn. App. LEXIS 112 
(Tenn. Ct. App. 1925). 

Costs may be adjudged against appellant 
where the case is dismissed for inadequate 
transcript. Smartt v. Woodlee, 5 Tenn. App. 59, 
—S.W. —, 1927 Tenn. App. LEXIS 35 (Tenn. Ct. 
App. 1927). 


12. —Both Parties Attempting to Appeal 
Too Late. 

Where plaintiff and defendant each at- 
tempted to appeal after it was too late to 
appeal, the costs of the attempted appeal were 
divided equally between them and taxed ac- 
cordingly. Lee v. Sanders, 7 Tenn. App. 167, — 
S.W. —, 1927 Tenn. App. LEXIS 20 (Tenn. Ct. 
App. 1927). 


DECISIONS UNDER PRIOR LAW 


1. Rule Before Statute Enacted. 

Before this statute, where there was no juris- 
diction, the rule was that the court had no 
power to do more than to strike the cause from 
the docket, and could render no judgment for 
costs. Rogers v. Hill, 9 Tenn. 400, 1830 Tenn. 
LEXIS 34 (1830); Taul’s Adm’r v. Collinsworth, 
10 Tenn. 579, 1831 Tenn. LEXIS 20 (1831); 


20-12-113. Abatement of action. 


Turner v. Farley, 11 Tenn. 299, 11 Tenn. 300, 
1832 Tenn. LEXIS 46 (1832); Mayor, etc., of 
Nashville v. Wilson, 88 Tenn. 407, 12 S.W. 1082, 
1889 Tenn. LEXIS 63 (1890); Douglass v. Neg- 
uelona, 88 Tenn. 769, 14 S.W. 283, 1890 Tenn. 
LEXIS 19 (1890); Coleman v. Coleman, 190 
Tenn. 286, 229 S.W.2d 341, 1950 Tenn. LEXIS 
480 (1950). 


When a plaintiff suffers the plaintiffs action to abate by the death of the 
defendant or other cause, or where the suit abates by the death of the plaintiff 
and the plaintiffs representatives fail to revive the action, judgment for costs 
may be rendered against the plaintiff or representatives in the name of the 
officers of court, or any of them, and, if against a representative, shall be paid 


as other claims against the estate. 


20-12-114 


History. 
Code 1858, § 3209; Shan., § 4951; mod. Code 
1932, § 9104; T.C.A. (orig. ed.), § 20-1613. 
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NOTES TO DECISIONS 


1. Malicious Prosecution Action Abated. 
Costs adjudged against plaintiff, upon abate- 
ment of action for malicious prosecution, by the 
death of the defendant pending the suit or the 
plaintiffs appeal from a verdict and judgment 
in favor of the defendant; and the costs of both 


the court below and of the appeal in the su- 
preme court will be adjudged against the plain- 
tiff and his sureties upon his respective pros- 
ecution and appeal bonds. Bolin v. Stewart, 66 
Tenn. 298, 1874 Tenn. LEXIS 129 (1874), 


20-12-114. Nominal damages recovered. 


In civil actions founded upon assault, assault and battery, malicious pros- 
ecution, false imprisonment or for the recovery of damages for overflowing of 
water by the erection of a gristmill or other waterworks of utility, the plaintiff 
recovers no more costs than damages, unless the recovery exceeds five dollars 


($5.00). 


History. 
Code 1858, § 3198 (deriv. Acts 1715, ch. 27, 
§ 8; 1811, ch. 91,.§ 1; 1829, ch. 1, § 1; 1851- 


1852, ch. 146); Shan., § 4939; mod. Code 19382, 
§ 9092; T.C.A. (orig. ed.), § 20-1616. 


NOTES TO DECISIONS 


Analysis 


1. Trespass Quare Clausum Fregit Not Cov- 
ered. 

. Defendant’s Recovery. 

. Assault and Battery Cases. 

Charge as to Damages. 

. Water Overflow. 


me oR OD 


. Trespass Quare Clausum Fregit Not 
Covered. 

Trespass quare clausum fregit, an action of 
trespass for injury to land, is not included in 
this section. Winters v. McGhee, 35 Tenn. 128, 
1855 Tenn. LEXIS 28 (1855). 


2. Defendant’s Recovery. 

Where the plaintiff does not recover more 
than five dollars as damages, the defendant 
may recover judgment against the plaintiff for 
the balance of the costs. It is immaterial 
whether the case is tried by a jury or by the 
judge without the intervention of a jury. Stef- 
fner v. Burton, 87 Tenn. 135, 10 S.W. 358, 1888 
Tenn. LEXIS 45 (1888). 


3. Assault and Battery Cases. 
This statute applies, in an action for assault 


and battery, regardless of whether the injury 
did or did not cause death. Jenkins v. Hankins, 
98 Tenn. 545, 41 S.W. 1028, 1896 Tenn. LEXIS 
247 (1897), superseded by statute as stated in, 
Gardner v. Steinforth, — S.W.2d —, 1994 Tenn. 
App. LEXIS 87 (Tenn. Ct. App. Feb. 25, 1994). 


4, Charge as to Damages. 

It is error for the trial judge to instruct the 
jury in.a suit for a malicious prosecution of a 
felony that they might award nominal dam- 
ages, such as one cent and such as would carry 
the costs, without further stating to the jury 
that a verdict not exceeding five dollars would 
not carry full costs. Mullins v. Hudson, 2 Tenn. 
Civ. App. (2 Higgins) 352 (1911). 


5. Water Overflow. 

In suit to recover damages for overflow of 
water the plaintiff was not limited to recovery 
of costs in amount awarded for damages where 
record did not affirmatively show that overflow 
was due to erection or construction of grist mill, 
but was entitled to recover full amount of costs. 
Gray v. Tate, 30 Tenn. 64, 1850 Tenn. LEXIS 54 
(1850). 


20-12-115. Actions for overflow of water. 


In all suits for the recovery of damages occasioned by the overflowing of 
water by the erection of a dam for a grist or saw mill or other waterworks of 
utility, the plaintiff, if successful, shall be entitled to full costs, unless the 
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COSTS 


20-12-117 


plaintiffs damages do not exceed five dollars ($5.00), in which case the plaintiff 
shall not recover more costs than damages. 


History. 
Code 1858, § 3404 (deriv. Acts 1794, ch. 1, 
§ 74; 1851-1852, ch. 146, § 1); Shan., § 5159; 


20-12-116. Usury. 


Code 1932, § 9318; T.C.A. (orig. ed.), § 20- 
1617. 


If it appears in the action that usurious interest has been intentionally taken 
or reserved, the person taking or reserving such usury shall pay full costs. 


History. 
Code 1858, § 3205; Shan., § 4947; Code 
1932, § 9100; T.C.A. (orig. ed.), § 20-1618. 


Textbooks. 
Tennessee Jurisprudence, 24 Tenn. Juris., 
Usury, § 33. 


NOTES TO DECISIONS 


Analysis 


1. Costs Incident to Question of Usury Cov- 
ered. 

. Cross Bill to Enforce Usurious Note. 

. Mortgage Securing Usurious Note — Fore- 
closure. 

4, Attorney Fees — Instructions. 


Co bo 


1. Costs Incident to Question of Usury 
Covered. 

The entire costs of the litigation in which 
usury is discovered shall not be paid by the 
party receiving or reserving it, but only the 
costs incident to the litigation over the question 
of usury. Where the complainant succeeds in 
recovering on his debt purged of the usury, he is 
entitled to recover the costs of the cause, except 
the costs incident to the question of usury, with 
which he must be taxed. Ronner v. Welcker, 99 
Tenn. 623, 42 S.W. 439, 1897 Tenn. LEXIS 73 
(1897). 


2. Cross Bill to Enforce Usurious Note. 
The complainant in a cross bill to enforce a 
deed of trust securing a note, a sale under 
which was enjoined, is properly charged with 
all costs, except that of the sale, where his 
unfounded claim to retain all usurious pay- 
ments made more than six years before the 
commencement of the suit, without applying 


them to the principal, was the cause of the 
litigation. Tyler v. Walker, 101 Tenn. 306, 47 
S.W. 424, 1898 Tenn. LEXIS 65 (1898). 

Where a cross bill, alleging usury, is dis- 
missed, because the usurious transactions, 
though proved, have been settled, the cross 
defendant must be taxed with the cost of the 
cross bill, though he was successful in his 
defense. Security Bank & Trust Co. v. Goldfarb, 
140 Tenn. 251, 204 S.W. 428, 1918 Tenn. LEXIS 
37 (1918). 


3. Mortgage Securing Usurious Note — 
Foreclosure. 

It is error to decree costs against defendants 
in a suit to foreclose a mortgage executed to 
secure a usurious note. Kelton v. Brown, 39 
S.W. 541, 1897 Tenn. Ch. App. LEXIS 3 (1897). 


4, Attorney Fees — Instructions. 

Where bill of exceptions and assignments of 
error did not contain appropriate portion of 
charge made to jury, no consideration was given 
complainant’s assignment that trial court erred 
in charging the jury that when they found the 
amount of the note, they should add 10 percent 
thereto for attorney’s fee, as this was violation 
of statute providing that persons taking usury 
shall pay all costs. Crabb v. Cole, 19 Tenn. App. 
201, 84 S.W.2d 597, 1935 Tenn. App. LEXIS 34 
(Tenn. Ct. App. 1935). 


20-12-117. Taxation between defendants. 


The defendants against whom judgment has been recovered are entitled, as 
between themselves, to a taxation of the costs of witnesses whose testimony 
was obtained at the instance of one (1) of the defendants and inured exclusively 


to the defendant’s benefit. 


History. 
Code 1858, § 3210 (deriv. Acts 1851-1852, ch. 


178, § 2); Shan., § 4952; Code 1932, § 9105; 
T.C.A. (orig. ed.), § 20-1619. 


20-12-118 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§ 243: 
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20-12-118. Cases not expressly covered. 


If any case occurs not directly or by fair implication embraced in the express 
provisions of the law, the court may make such disposition of the costs as, in its 


sound discretion, may seem right. 


History. 
Code 1858, § 3220; Shan., § 4962; Code 
1932, § 9115; T.C.A. (orig. ed.), § 20-1620. 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
8§ 242, 245-247. 

Tennessee Jurisprudence, 8 Tenn. Juris., 
Costs, § 6. 


Law Reviews. 

The Procedural Details of the Proposed Ten- 
nessee Rules of Appellate Procedure, VII. Dis- 
position of Appeals (John L. Sobieski, Jr.), 46 
Tenn. L. Rev. 90. 


NOTES TO DECISIONS 


Analysis 


. Discretion. 

—Division of Costs. 

. —Equity Considered. 

. Neither Party Successful. 

Unnecessary Witnesses. 

Unauthorized Costs Not Allowable. 
Affirmance Because of Remittitur. 

Costs Assessed Against Successful Parties. 
. Removal of Case to Federal Court. 


. Discretion. 


DHF ODANRTARWNYe 


. —Division of Costs. 

Where a large record was unnecessarily built 
up in a case where deep feeling was manifested, 
the costs as taxed by the chancellor were sus- 
tained as not based on an abuse of his discre- 
tion. Mathis v. Campbell, 22 Tenn. App. 40, 117 
S.W.2d 764, 1938 Tenn. App. LEXIS 3 (Tenn. 
Ct. App. 1938). 


3. —Equity Considered. 

Where daughter as a poor person appealed 
proceeding to establish trust in favor of chil- 
dren on property of deceased mother the su- 
preme court exercised its discretion and as- 
sessed costs against the estate of the successful 
party. Askew v. Mills, 196 Tenn. 527, 268 
S.W.2d 569, 1954 Tenn. LEXIS 415 (1954). 


4, Neither Party Successful. 

Where neither party is successful within the 
meaning of § 20-12-101, costs should be taxed 
under this section. Garrison v. Trotter, 114 
Tenn. 526, 86 S.W. 1078, 1904 Tenn. LEXIS 106 
(1904). 

Where the plaintiff may not be the “success- 
ful party” and the defendant was certainly not 
the “successful party,” because he had acknowl- 
edged his liability by paying a certain sum of 


money in settlement of the claim sued on, the 
case comes within the discretion of the court; 
and the court has authority to tax the costs to 
either party, or to divide them, as the equity of 
the case may demand; and the exercise of this 
discretion, in the absence of great abuse, will 
not be disturbed. Scatcherd v. Love, 166 F. 53, 
1908 U.S. App. LEXIS 4836 (6th Cir. Tenn. 
1908). See Turley-Bullington Mtg. Co. v. Brown, 
4 Tenn. App. 500, 1926 Tenn. App. LEXIS 201 
(1926); Lewis v. Koehn, 5 Tenn. App. 530, — 
S.W. —, 1927 Tenn. App. LEXIS 88 (Tenn. Ct. 
App. 1927). 


5. Unnecessary Witnesses. 

It is the exercise of the court’s sound discre- 
tion to tax the successful party with the costs of 
his unnecessary and cumulative witnesses re- 
jected for that reason. Justices of Greene 
County v. Graham, 65 Tenn. 77, 1873 Tenn. 
LEXIS 305 (1873); Hite v. Rayburn, 114 Tenn. 
463, 85 S.W. 1105, 1904 Tenn. LEXIS 100 
(1904). 


6. Unauthorized Costs Not Allowable. 

This section confers no discretion upon the 
courts to allow costs which are not expressly 
authorized. It only authorizes the court to ex- 
ercise its discretion in adjudging costs as be- 
tween the parties, which have clearly accrued, 
if any case should occur where the law has not 
directed how they shall be adjudged. Perkins v. 
State, 68 Tenn. 1 (1876); Railroad v. Boswell, 
104 Tenn. 529, 58 S.W. 117, 1900 Tenn. LEXIS 
25 (1900). 


7. Affirmance Because of Remittitur. 
Where the appellee is forced to a remittitur, 
in order to obtain an affirmance of the judg- 
ment below, the costs will be divided, for, in 
such case, both parties are partly successful, 
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and the costs are in the discretion of the court. 
Schoonover v. Stillman, 3 Shan. 574 (1875); 
Hite v. Rayburn, 114 Tenn. 463, 85 S.W. 1105, 
1904 Tenn. LEXIS 100 (1904). 


8. Costs Assessed Against Successful Par- 
ties. 

In declaratory judgment proceeding brought 
to determine the constitutionality of an act 
pursuant to which defendant city had leased a 
building to defendant corporation, where the 
record disclosed that both the city and the 
corporation wanted the constitutionality of the 
act tested and cooperated for the accomplish- 


20-12-119. Discretion of judge. 


COSTS 


20-12-119 


ment of that end, the suit was clearly for their 
benefit, and equity within the law would permit 
the assessment of all costs in all courts against 
these two defendants, notwithstanding that a 
decree in their favor was sustained on appeal. 
Holly v. Elizabethton, 193 Tenn. 46, 241 S.W.2d 
1001, 1951 Tenn. LEXIS 331 (1951). 


9. Removal of Case to Federal Court. 

This section does not authorize a judgment 
for costs against the applicant, upon the re- 
moval of a cause from the state court to the 
federal court. Williams v. Adkins, 46 Tenn. 615, 
1869 Tenn. LEXIS 107 (1869). 


(a) In all civil cases, whether tried by a jury or before the court without a 
jury, the presiding judge shall have a right to adjudge the cost. 

(b) In doing so, the presiding judge shall be authorized, in the presiding 
judge’s discretion, to apportion the cost between the litigants, as in the 
presiding judge’s opinion the equities of the case demand. 


(c)(1) Notwithstanding subsection (a) or (b), in a civil proceeding, where a 
trial court grants a motion to dismiss pursuant to Rule 12 of the Tennessee 
Rules of Civil Procedure for failure to state a claim upon which relief may be 
granted, the court shall award the party or parties against whom the 
dismissed claims were pending at the time the successful motion to dismiss 
was granted the costs and reasonable and necessary attorney’s fees incurred 
in the proceedings as a consequence of the dismissed claims by that party or 
parties. The awarded costs and fees shall be paid by the party or parties 
whose claim or claims were dismissed as a result of the granted motion to 
dismiss. 

(2) Costs shall include all reasonable and necessary litigation costs 
actually incurred due to the proceedings that resulted from the filing of the 
dismissed claims, including, but not limited to: 

(A) Court costs; 

(B) Attorneys’ fees; 

(C) Court reporter fees; 

(D) Interpreter fees; and 
(E) Guardian ad litem fees. 

(3) An award of costs pursuant to this subsection (c) shall be made only 
after all appeals of the issue of the granting of the motion to dismiss have 
been exhausted and if the final outcome is the granting of the motion to 
dismiss. The award of costs and attorneys’ fees pursuant to this section shall 
be stayed until a final decision which is not subject to appeal is rendered. 

(4) Notwithstanding any other provision of this section, the court shall not 
require a party to pay costs under this section in excess of a combined total 
of ten thousand dollars ($10,000) in any single lawsuit. Where multiple 
parties are entitled to recover their costs from a single party under this 
section and those parties’ combined actual costs under this section exceed 
ten thousand dollars ($10,000), then the court shall apportion the awarded 
costs to the moving parties in proportion to the amount of each moving 
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party’s incurred costs unless agreed otherwise by the moving parties. 
Nothing in this section shall be construed to limit the award of costs as 
provided for in other sections of the code or at common law. 

(5) This subsection (c) shall not apply to: 

(A) Actions by or against the state, other governmental entities, or 
public officials acting in their official capacity or under color of law; 

(B) Any claim that is dismissed by the granting of a motion to dismiss 
that was filed more than sixty (60) days after the moving party received 
service of the latest complaint, counter-complaint or cross-complaint in 
which that dismissed claim was made; 

(C) Any claim that the party against whom the motion to dismiss was 
filed withdrew, or in good faith amended to state a claim upon which relief 
may be granted; however, this subdivision (c)(5)(C) shall not apply unless 
a pleading providing notice of the withdrawal or amendment was filed 
with the court and delivered to the opposing party or parties at least three 
(3) days before the date set for the hearing of the motion to dismiss or by 
the deadline for the filing of a response to the motion to dismiss, whichever 
is earlier. Nothing in this section shall be construed to prevent a party 
from striking its own motion to dismiss; 

(D) Actions by pro se litigants, except where the court also finds that 
the pro se party acted unreasonably in bringing, or refusing to voluntarily 
withdraw, the dismissed claim; 

(FE) Any claim which is a good faith, nonfrivolous claim filed for the 
express purpose of extending, modifying, or reversing existing precedent, 
law or regulation, or for the express purpose of establishing the meaning, 
lawfulness or constitutionality of a law, regulation or United States or 
Tennessee constitutional right where the meaning, lawfulness or consti- 
tutionality is a matter of first impression that has not been established by 
precedent in a published opinion by the Tennessee supreme court, court of 
appeals, court of criminal appeals, a United States district court in 
Tennessee, or by the United States supreme court. This subdivision 
(c)(5)(E) shall not apply unless at the time the successful motion to dismiss 
was filed the party that made the dismissed claim had specially pleaded in 
its latest complaint, counter-complaint or cross-complaint that the dis- 
missed claim was made for one (1) of the express purposes listed above and 
cited the contrary precedent or interpretation the party seeks to distin- 
guish or overcome, or whether the issue to be decided is a matter of first 
impression as described in this subdivision (c)(5)(E); or 

(F) Any claim for which relief could be granted under a law, a court 
precedent published by a court described in subdivision (c)(5)(E), or a 
regulation, that was in effect and applicable to the claim at the time the 
motion to dismiss was filed; where that law, precedent or regulation was 
cited in the pleading in which the dismissed claim was made or in the 
response to the motion to dismiss; and where the motion to dismiss the 
claim was granted due to the subsequent repeal, amendment, overruling 
or distinguishing of that law, regulation or published court precedent. 
(6) This section shall not be construed to limit the ability of any court to 

dismiss a claim or assess costs against a party whose claim has been 
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dismissed, where permitted or required by other law, court rule or at 


common law. 


History. 

Acts 1917, ch. 107, § 1; Shan., § 4962a1; 
Code 1932, § 9116; T.C.A. (orig. ed.), § 20- 
1621; Acts 2012, ch. 1046, § 1. 


Compiler’s Notes. 

Acts 2012, ch. 1046, § 2 provided that the 
-act, which added subsection (c), shall apply to 
claims filed on and after July 1, 2012. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§§ 242, 245, 248. 


Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 
peal and Error, § 254. 


Law Reviews. 

All Losers Should Pay in Tennessee: How to 
Amend T.C.A. Section 20-12-119 to Deter Mer- 
itless Claims, 44 U. Mem. L. Rev. 183 (2018). 

Judicial Reform at the Lowest Level: A Model 
Statute for Small Claims Courts, Part III, 28 
Vand. L. Rev. 747. 


NOTES TO DECISIONS 


Analysis 


1. Construction with Other Acts. 

2. Cases to Which Rule Applicable. 

3. Persons Not Chargeable. 

4. Discretion of Court. 

5. —Insurer Concedes Liability. 

6. —Limitations Causing Dismissal. 

7. —Executor’s Failure to Submit Previous 
Will. 

8. —Condemnation Proceedings. 

9. —Discretionary Costs. 

10. —Will Contest. 

11. —Proceedings to Remove Comatose Pa- 
tient from Respirator. 

12. —Fees. 

13. —Declaratory Judgment. 

14. Apportionment in Various Courts. 

15. Appeal. 

16. —Review of Discretion Below. 

17. —Costs on Appeal. 

18. Requirements. 

19. Attorney’s Fees Precluded. 

20. When Attorney Fees Permitted. 


1. Construction with Other Acts. 

This statute is given effect in § 20-12-101. 
Woolfolk v. Woolfolk, 167 Tenn. 362, 69 S.W.2d 
1089, 1933 Tenn. LEXIS 48 (1934). 

It was not the legislative intent to curb the 
discretion afforded the trial court in awarding 
fees and costs under the provisions of this 
section and Tenn. R. Civ. P. 17.03 and 54.04 by 
the subsequent enactment of § 34-12-117. In re 
Webb, 675 S.W.2d 176, 1984 Tenn. App. LEXIS 
2724 (Tenn. Ct. App. 1984). 

“Proceedings” means all acts and events that 
occur as a result of the dismissed claim(s) from 
the date the dismissed claim(s) is filed; thus, 
when a trial court grants a motion to dismiss, 
the statute requires the trial court to award the 
party or parties against whom the dismissed 
claims were pending at the time the motion to 
dismiss was granted the costs and reasonable 
attorney fees incurred by the party due to the 


dismissed claims from the date those claims 
were filed. Donovan v. Hastings, — S.W.3d —, 
2020 Tenn. App. LEXIS 483 (Tenn. Ct. App. Oct. 
30, 2020). 

Taken together, T.C.A. § 20-12-119(c)(1) and 
(c)(3) clarify that when a motion for failure to 
state a claim is granted, the trial court shall 
find that attorney’s fees are recoverable to the 
prevailing party; however, the trial court may 
not proceed past that point inasmuch as the 
award of attorney’s fees is stayed. A trial court’s 
order can be final despite the outstanding issue 
of recoverable attorney’s fees when those fees 
are awarded by virtue of § 20-12-119(c). Irvin v. 
Green Wisehomes, LLC, — S.W.3d —, 2021 
Tenn. App. LEXIS 63 (Tenn. Ct. App. Feb. 26, 
2021). 


2. Cases to Which Rule Applicable. 

This statute is applicable to all civil suits in 
courts of law. It applies to appeals, appeals in 
error, and writs of error from all the inferior 
courts. State ex rel. Wilson v. Bush, 141 Tenn. 
229, 208 S.W. 607, 1918 Tenn. LEXIS 84 (1919). 

In a conservatorship action in which an at- 
torney ad litem was appointed to represent 
respondent, the trial court did not have discre- 
tion to charge any portion of the attorney ad 
litem’s fees to any party but respondent be- 
cause, although T.C.A. § 20-12-119 applied to 
all civil cases, it was a general statutory provi- 
sion that was superseded by the specific statu- 
tory provision in T.C.A. § 34-1-125(b) mandat- 
ing that the costs of the attorney ad litem were 
to be assessed against respondent. In re Allen, 
— §.W.3d —, 2020 Tenn. App. LEXIS 160 
(Tenn. Ct. App. Apr. 15, 2020). 


3. Persons Not Chargeable. 

Where the record discloses that one of the 
defendants could not be held liable for any- 
thing, it was error to tax such defendant with 
costs. Ellett v. Embury & Maury, 142 Tenn. 444, 
217 S.W. 818, 1919 Tenn. LEXIS 71 (1919). 
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4, Discretion of Court. 

A trial judge has broad discretion in the 
adjudication of costs, according to his view of 
the equities of the case. His action is reviewable 
only for manifest abuse. Lewis v. Koehn, 5 
Tenn. App. 530, — S.W. —, 1927 Tenn. App. 
LEXIS 88 (Tenn. Ct. App. 1927); Conatser v. 
Reagan, 7 Tenn. App. 450, 1928 Tenn. App. 
LEXIS 64 (1928). 

Costs of court are a discretionary matter for 
the court that tries the case to determine. Erin 
v. Brooks, 190 Tenn. 407, 230 S.W.2d 397, 1950 
Tenn. LEXIS 500 (1950). 

In ejectment proceedings wherein purchasers 
of land at bankrupt sale sought to establish fee 
simple interest in such land but failed, court in 
its discretion could tax fee of guardian ad litem 
who represented minor children of bankrupt as 
part of costs assessed against such purchasers 
under decree holding that such children had a 
contingent interest in the property. Butler v. 
Parker, 200 Tenn. 603, 293 S.W.2d 174, 1956 
Tenn. LEXIS 445 (1956). 

Where certiorari was brought to review ac- 
tion of city clerk in refusing to certify recall 
petition to election commissioners and thereaf- 
ter party whose recall was sought intervened in 
proceedings it was within the power of the trial 
judge to adjudge the costs primarily against the 
intervening petitioner and secondarily against 
the defendant. Roberts v. Brown, 43 Tenn. App. 
567, 310 S.W.2d 197, 1957 Tenn. App. LEXIS 
137 (Tenn. Ct. App. 1957). 


5. —Insurer Concedes Liability. 

Where insurer conceded liability as insurer 
to such persons which court should determine 
were beneficiaries and court finally concluded 
following appeal that beneficiaries were widow 
of valid first marriage, legitimate child of first 
marriage, illegitimate child of widow of void 
second marriage, and child born of void second 
marriage following death of employee it was 
equitable that two thirds of the costs should be 
charged against benefits allowed children of 
second wife, and one third of the costs charged 
to first wife and her child. Winfield v. Cargill, 
Inc., 196 Tenn. 133, 264 S.W.2d 584, 1954 Tenn. 
LEXIS 352 (1954). 


6. —Limitations Causing Dismissal. 

Although an action for workers’ compensa- 
tion is dismissed, costs may be adjudged 
against the employer where the right is admit- 
ted except for the bar of the statutory limita- 
tion. Oman v. Delius, 162 Tenn. 192, 35 S.W.2d 
570, 1930 Tenn. LEXIS 79 (1981). 


7. —Executor’s Failure to Submit Previ- 
ous Will. 

When an executor in two purported wills fails 
to produce both in a contest over the later one, 
he may be adjudged to pay all costs incurred in 
a contest over the earlier one not submitted. 
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Bridges v. Agee, 167 Tenn. 324, 69 S.W.2d 891, 
1933 Tenn. LEXIS 43 (1934). 


8. —Condemnation Proceedings. 

In a condemnation proceeding the property 
owners were properly adjudged to stand the 
cost of appeal, where the city, which was con- 
demning the property for public use, presenting 
its appeal in the trial court in proper form, was 
erroneously denied the right to present rebuttal 
evidence as to the value of the property on trial 
de novo, and the case was reversed and re- 
manded for a new trial by the supreme court. 
Erin v. Brooks, 190 Tenn. 407, 230 S.W.2d 397, 
1950 Tenn. LEXIS 500 (1950). 


9. —Discretionary Costs. 

Under the holding on appeal, the guardian ad 
litem was no longer the prevailing party and 
the award of discretionary costs against the 
insurer was reversed. Progressive Casualty 
Ins. Co. v. Chapin, 243 S.W.3d 553, 2007 Tenn. 
App. LEXIS 410 (Tenn. Ct. App. July 5, 2007). 


10. —Will Contest. 

See notes under heading “Particular Actions 
Recoverable — Will Contest,” § 20-12-101, 
Notes to Decisions, Curry v. Bridges, 45 Tenn. 
App. 395, 325 S.W.2d 87, 1959 Tenn. App. 
LEXIS 77 (Tenn. Ct. App. 1959). 

Where the judge has reason to believe that 
the proponent of a codicil was guilty of fraud 
and undue influence in the execution of the 
codicil, it is not an abuse of discretion to assess 
costs against the proponent. Hager v. Hager, 17 
Tenn. App. 143, 66 S.W.2d 250, 1933 Tenn. App. 
LEXIS 51 (Tenn. Ct. App. 1933). 

Costs of will contest could be assessed 
against estate even though contest failed where 
testator had committed suicide within two 
months after execution of will and where con- 
test could conceivably result in some advantage 
to executors and trustees particularly in ad- 
ministration of trust which would not termi- 
nate for 15 years. Curry v. Bridges, 45 Tenn. 
App. 395, 325 S.W.2d 87, 1959 Tenn. App. 
LEXIS 77 (Tenn. Ct. App. 1959). 

On appeal in will contest where plaintiff-in- 
error rendered service to the estate by obtain- 
ing evidence from which jury could more intel- 
ligently reach a decision as to the true last will 
and testament of decedent, costs would be di- 
vided between plaintiff-in-error and defendant- 
in-error even though decision of lower court 
was affirmed. Donnelly v. Hendrix, 49 Tenn. 
App. 361, 355 S.W.2d 116, 1960 Tenn. App. 
LEXIS 186 (Tenn. Ct. App. 1960). 

Where the language of the will reasonably 
required litigation for the mutual benefit of all 
beneficiaries, it was proper to apportion cost 
among all those party to the action. Harris v. 
Bittikofer, 562 S.W.2d 815, 1978 Tenn. LEXIS 
593 (Tenn. 1978). 


11. —Proceedings to Remove Comatose 
Patient from Respirator. 
Where plaintiffs brought a successful action 





| 
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for a declaratory judgment granting them the 
authority to order that a comatose patient be 
removed from a life-sustaining respirator, and 
where patient’s physician was joined as a nec- 
essary defendant, the court held that the equi- 
ties of the case required that all costs, including 
the guardian ad litem’s fee, be paid by the 
plaintiffs who initiated the action, rather than 


_ by the physician. Dockery v. Dockery, 559 


S.W.2d 952, 1977 Tenn. App. LEXIS 309 (Tenn. 
Ct. App. 1977). 


| 12. —Fees. 


| 


This section authorizes the apportionment of 
guardian ad litem fees between the litigants as 
the equities of the case demand. Harris v. 
Bittikofer, 562 S.W.2d 815, 1978 Tenn. LEXIS 
593 (Tenn. 1978). 

Compensation for legal services rendered by 
solicitors and guardians ad litem must not be 
out of proportion to the value of the property 
involved in the litigation and it is intolerable to 
allow the property that is subject to litigation to 
be devoured by fees. Harris v. Bittikofer, 562 
§.W.2d 815, 1978 Tenn. LEXIS 593 (Tenn. 
1978). 

A fee award as special master is a fee within 


_ the discretion of the trial judge authorized by 
_ this section. In re Robby’s Pancake House, Inc., 


24 B.R. 989, 1982 Bankr. LEXIS 3000 (Bankr. 
E.D. Tenn. 1982). 

The trial court did not abuse its discretion in 
commuting the widow’s benefits, but erred in 


commuting the surviving children’s benefits to 


a lump sum and in assessing the guardian ad 


_ litem’s fees against the children’s award. Per- 
_ due v. Green Branch Mining Co., 837 S.W.2d 56, 


1992 Tenn. LEXIS 489 (Tenn. 1992). 
There is no bright line rule which limits 


. discretionary costs for expert witnesses to those 


fees incurred from actual testimony. Stalsworth 
vy. Grummons, 36 S.W.3d 832, 2000 Tenn. App. 


_ LEXIS 279 (Tenn. Ct. App. 2000). 


13. —Declaratory Judgment. 

In action under declaratory judgment law, 
where complainants are entitled to no more 
relief than a declaration of their rights and 
status for their own protection, the costs should 
be paid by the complainants. Erwin Billiard 
Parlor v. Buckner, 156 Tenn. 278, 300 S.W. 565, 


_ 1927 Tenn. LEXIS 114 (1927). 


14. Apportionment in Various Courts. 
While the plaintiff was successful in the 
justice court, circuit court, and court of appeals, 
and the defendant in the supreme court se- 
cured a reduction to the amount of liability 
admitted, the defendant should pay the justice 
court costs, and the plaintiff the costs of the 


circuit court, of the court of appeals, and the 


Supreme court, although the question of legal 
tender by the defendant before the justice was 
doubtful. Southern R. Co. v. Williams, 141 
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Tenn. 46, 206 S.W. 186, 1918 Tenn. LEXIS 66 
(1918). 


15. Appeal. 


16. —Review of Discretion Below. 

Since the taxation of costs is discretionary 
now with the lower courts in all civil cases, the 
supreme court will not review their action nor 
entertain appeal for that purpose alone, except 
under very extraordinary circumstances. State 
ex rel. Wilson v. Bush, 141 Tenn. 229, 208 S.W. 
607, 1918 Tenn. LEXIS 84 (1919). 

Taxation of costs is discretionary with the 
lower courts and the supreme court is unable to 
review their action except in very extraordi- 
nary circumstances where there is a manifest 
abuse of discretion. Lewis v. Bowers, 216 Tenn. 
414, 392 S.W.2d 819, 1965 Tenn. LEXIS 587 
(1965). 

Mere fact that action was brought on pau- 
per’s oath did not render circumstances so 
extraordinary as to permit supreme court to 
review action of chancellor in assessing costs 
against complainant. Lewis v. Bowers, 216 
Tenn. 414, 392 S.W.2d 819, 1965 Tenn. LEXIS 
587 (1965). 


17. —Costs on Appeal. 

Where an appeal from a decree of the chan- 
cellor, entered on his own motion, was neces- 
sary for the complainant’s benefit, but was not 
made necessary by the defendant’s conduct, he 
could not be charged with appeal costs which 
must necessarily be paid by the appellant. 
Davis v. Andregg, 149 Tenn. 245, 259 S.W. 547, 
1923 Tenn. LEXIS 97 (1924). 

Property owner was liable for costs on suc- 
cessful appeal by city based on error of circuit 
court in refusing to allow city to introduce 
evidence in value on rebuttal after failing to do 
so in opening its case. Erin v. Brooks, 190 Tenn. 
407, 230 S.W.2d 397, 1950 Tenn. LEXIS 500 
(1950). 

Where suit for construction of will by grand- 
child was beneficial to grandmother since chan- 
cery court held in her favor the costs of appeal 
by grandchild to supreme court who affirmed 
was taxed to grandmother. Long v. Wood, 194 
Tenn. 511, 253 S.W.2d 731, 1952 Tenn. LEXIS 
414 (1952). 


18. Requirements. 

Trial court properly denied a motion by a 
company’s owners for attorney’s fees because 
their renewed motion did not qualify as the 
motion referenced in the statute pursuant to 
which fees could be awarded. Cored, LLC v. 
Hatcher, — S.W.3d —, 2020 Tenn. App. LEXIS 
444 (Tenn. Ct. App. Oct. 6, 2020). 


19. Attorney’s Fees Precluded. 

Mother and minor child were seeking to 
dismiss the father’s petition for a lack of subject 
matter jurisdiction, in the case of the appeal in 
the nature of a writ of error, and for lack of 
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personal jurisdiction, in the case of the petition 
to enroll a foreign judgment; they were not 
seeking to dismiss the petition for failure to 
state a claim upon which relief may be granted, 
and thus the statute was not an appropriate 
basis for awarding attorney fees. New v. Dumi- 
trache, — S.W.3d —, 2019 Tenn. App. LEXIS 
174 (Tenn. Ct. App. Apr. 12, 2019), rev’d, 604 
S.W.3d 1, 2020 Tenn. LEXIS 264 (Tenn. June 
29, 2020). 

Appellant did not delineate for the trial court 
the amount of fees incurred for the hearing on 
the motion to dismiss and thus failed to meet 
her burden of proof; the trial court declined to 
value those fees absent the requisite proof, 
which was within its discretion to do, and no 
abuse of discretion was found. Donovan v. Hast- 
ings, — S.W.3d —, 2020 Tenn. App. LEXIS 483 
(Tenn. Ct. App. Oct. 30, 2020). 


20. When Attorney Fees Permitted. 

Statute requires that there be an unappeal- 
able final decision before a trial court can 
award attorney fees pursuant to the statute; in 
this case, the May 24, 2019 order resolved all 
claims and neither party appealed or filed a 
post-judgment motion. Thus, the order became 
final and unappealable on June 23, 2019, and 
because an award of fees was stayed until that 
time, appellant’s motion for fees filed two weeks 
later was not too late to entitle her to an award 
of fees under the statute. Donovan v. Hastings, 
— $.W3d —, 2020 Tenn. App. LEXIS 483 
(Tenn. Ct. App. Oct. 30, 2020). 
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Amended countercomplaint was the latest 
countercomplaint in which the breach of con- 
tract claim was made and appellant filed her 
motion to dismiss the amended countercom- 
plaint within 60 days of the time she was 
served, and thus the exception set forth in 
T.C.A. § 20-12-119(c)(5)(B) regarding attorney 
fees did not apply. Donovan v. Hastings, — 
S.W.3d —, 2020 Tenn. App. LEXIS 483 (Tenn. 
Ct. App. Oct. 30, 2020). 

Because the trial court dismissed the breach 
of contract claim in the amended countercom- 
plaint, appellant was entitled to an award of 
attorney fees she incurred as a result of the 


breach of contract claim from the date the — 


amended countercomplaint was filed, and the 
trial court properly excluded the requested at- 
torney fees that were incurred prior to that 
date. Donovan v. Hastings, — S.W.3d —, 2020 
Tenn. App. LEXIS 483 (Tenn. Ct. App. Oct. 30, 
2020). 

Trial court did not abuse its discretion in 
excluding duplicate fees; the court concluded 


that duplicate time entries for two attorneys to — 
perform the same work on the motion to dis- — 


miss were to be excluded because they were 
unnecessary and unreasonable in light of the 
single, narrow legal issue presented and the 


: 
| 


relative dollar amount at issue on the dis- — 
missed breach of contract claim. Donovan vy. — 


Hastings, — S.W.3d —, 2020 Tenn. App. LEXIS — 


483 (Tenn. Ct. App. Oct. 30, 2020). 


20-12-120. Security given by plaintiff. 


No leading process shall issue from any court without security being given — 


by the party at whose instance the action is brought for the successful 


prosecution of the party’s action, and, in case of failure, for the payment of © 
court costs and taxes that may be awarded against the party, unless in cases 


and instances specially excepted. 


History. 

Code 1858, § 3187 (deriv. Acts 1787, ch. 19, 
§ 1); Shan., § 4923; mod. Code 1932, § 9075; 
T.C.A. (orig. ed.), § 20-1622; Acts 1994, ch. 967, 
§ 1; 1999, ch. 191, § 1. 


Cross-References. 
Bond given by plaintiff, § 20-2-102. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
S123) 


Tennessee Forms (Robinson, Ramsey and 


Harwell), Nos. 1-4-2, 1-4-3. 


Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 
peal and Error, § 81; 10 Tenn. Juris., Eject- 


ment, § 29. 


Law Reviews. 


Recent Developments — Domestic Relations 


— Divorce — Due Process for Indigent Plain- 
tiffs, 47 Tenn. L. Rev. 845. 
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2. —Strict Construction. 
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8. Municipalities — Cost Bonds By. 

9. Omissions Not Invalidating Bond or Recog- 
nizance. 

10. —Recognizance in Penalty Larger than 
Prescribed by Law. 

11. —Recognizance as Substitute for Bond. 

12. Bond Lost. 

13. Surety Liability. 


1. Construction. 


2. —Strict Construction. 

This section contravenes the common law 
and is not to be extended by construction. 
Kennedy v. Jack, 9 Tenn. 82, 1824 Tenn. LEXIS 
3 (1824). 


3. —Surety Liability. 
Surety on bond for prosecution of suit at law 
is not liable for costs beyond the court in which 


the suit is instituted. Dawson v. Holt, 80 Tenn. 


27, 1883 Tenn. LEXIS 135 (1883); Sullivan v. 
Tigert, 1 Tenn. App. 262, — S.W. —, 1925 Tenn. 
App. LEXIS 41 (Tenn. Ct. App. 1925). 

Where complainant was the successful party, 
obtaining decree against defendant for costs, 
and upon issuance of execution against defen- 


_ dant it was returned nulla bona, the surety on 
_ prosecution bond is not liable on motion by 
clerk and master in an equity case for costs 


accrued at complainant’s instance. The terms of 


the bond are met, as to surety, when the court 
_ decreed in favor of complainant and awarded 


no costs against complainant. Woolfolk v. Wool- 


folk, 167 Tenn. 362, 69 S.W.2d 1089, 1933 Tenn. 


LEXIS 48 (1934). 
The statute was always construed to mean 


_ that the surety was not liable for costs beyond 
_ the judgment of the court in which the suit was 
_ instituted. And therefore if the suit was suc- 
_ cessfully prosecuted to judgment in that court 
| the liability of the surety ceased. So strictly was 


the liability of the surety construed, that if the 
suit was eventually prosecuted with success, 
the surety was not liable for the costs of a 


- nonsuit suffered by his principal in the prog- 


ress of the cause. Coker v. Armco Drainage & 
Metal Products Co., 192 Tenn. 10, 236 S.W.2d 
980, 1951 Tenn. LEXIS 375 (1951). 

The surety’s liability on the prosecution bond 
is limited to costs adjudged against his princi- 


_ pal by the court in which the suit was insti- 


tuted. When the probate judge adjudged the 
costs against the opposite party, not his princi- 
pal, the surety was discharged. Coker v. Armco 


_ Drainage & Metal Products Co., 192 Tenn. 10, 


236 S.W.2d 980, 1951 Tenn. LEXIS 375 (1951). 


4. —Next Friend Suit. 
A person suing as next friend of a minor is 


_ required to secure costs before filing suit. Green 


\¥. Harrison, 35 Tenn. 131, 1855 Tenn. LEXIS 29 


(1855). 


5. Construction with Other Acts. 
| 6. —Libel. 


Under § 20-12-127, “slanderous words” are 
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comprehensive enough to embrace written 
defamation, and an action for libel may not be 
brought or an appeal taken on pauper’s oath, 
but security for costs must be given. Eden v. 
Celsor, 172 Tenn. 598, 113 S.W.2d 745, 1937 
Tenn. LEXIS 103 (1938). 


7. —Scope of Bond. 

Under § 20-12-126, a variance between the 
terms of a prosecution bond, in an equity case, 
as executed, and the terms of this section, is not 
material. Woolfolk v. Woolfolk, 167 Tenn. 362, 
69 S.W.2d 1089, 1933 Tenn. LEXIS 48 (1934). 


8. Municipalities — Cost Bonds By. 

Municipal corporations must give bonds for 
costs, and they cannot be exempted therefrom 
by a statute not exempting individuals. Mem- 
phis v. Fisher, 68 Tenn. 239, 1877 Tenn. LEXIS 
29 (1877). 


9. Omissions Not Invalidating Bond or Re- 
cognizance. 

Prosecution bond is good without stating the 
nature of the action, where otherwise in proper 
form and properly conditioned. Broyles v. Blair, 
15 Tenn. 278, 15 Tenn. 279, 1834 Tenn. LEXIS 
41 (1834); Chanie v. Bull, 16 Tenn. 219, 1835 
Tenn. LEXIS 81 (1835). 

Recognizance or cost bond is good without 
naming the payee, if the parties to the suit are 
named, and the surety agrees to the defen- 
dant’s security for costs, for this certainly 
means that the bond or recognizance is security 
for the adverse party. Parks v. Allen, 39 Tenn. 
523, 1859 Tenn. LEXIS 267 (1859). 

A recognizance not binding to “prosecute the 
suit with effect,” nor in terms made payable “to 
the opposite party,” is good, for these omissions 
may be supplied by intendment of law. Kincaid 
v. Sharp, 40 Tenn. 151, 1859 Tenn. LEXIS 39 
(1859). 

Omissions of penalty do not invalidate the 
recognizance, where the undertaking of the 
surety is that his principal shall pay and satisfy 
whatever judgment the court may render in the 
case, for this is a substantial compliance with 
the law. Kincaid v. Sharp, 40 Tenn. 151, 1859 
Tenn. LEXIS 39 (1859). 


10. —Recognizance in Penalty Larger 
than Prescribed by Law. 
Recognizance in larger penalty than that 
prescribed by law is not thereby invalidated, as 
a bond for a larger sum than that required in a 
will contest is valid. Parks v. Allen, 39 Tenn. 


5238, 1859 Tenn. LEXIS 267 (1859). 


11. —Recognizance as Substitute for 
Bond. 

A recognizance acknowledged in open court, 
and entered of record, may well be substituted 
for a prosecution bond, for an undertaking by 
recognizance for costs is as good and binding as 
if by bond, because a recognizance is an obliga- 


tion of record, entered into before the court, and 


20-12-121 


is, for all practical purposes, of equal validity 
and effect as a formal bond. Parks v. Allen, 39 
Tenn. 523, 1859 Tenn. LEXIS 267 (1859); Kin- 
caid v. Sharp, 40 Tenn. 151, 1859 Tenn. LEXIS 
39 (1859). 


12. Bond Lost. 
Plaintiff, who had previously given bond, was 
not required to give new bond where bond had 


20-12-121. Failure to take security. 


CIVIL PROCEDURE 


674 


been lost by clerk. Jones v. Kearns, 8 Tenn. 241, 
8 Tenn. 242, 1827 Tenn. LEXIS 42 (1827). 


13. Surety Liability. 

Surety on plaintiffs bond in trial court where 
plaintiff won was not liable for costs of defen- 
dant on successful appeal. Hawkins v. Thorn- 
ton, 9 Tenn. 146, 1829 Tenn. LEXIS 28 (1829). 


Any clerk who neglects to take the security required by § 20-12-120 is liable 
on the clerk’s official bond to all persons aggrieved by the neglect. 


History. 

Code 1858, § 3188 (deriv. Acts 1787, ch. 19, 
§ 3); Shan., § 4924; Code 1932, § 9076; T.C.A. 
(orig. ed.), § 20-1623. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
S123) 


NOTES TO DECISIONS 


Analysis 


1. Failure to Take Proper Bond — Liability of 
Clerk. 

. Petition Against Clerk in Pending Suit. 

. Appellate Jurisdiction of Original Applica- 
tion. 


1. Failure to Take Proper Bond — Liabil- 
ity of Clerk. 

The clerk is not liable for defective appeal 
bond taken in the presence of the court and 
parties, or in the presumed presence of the 
court. McAlister’s Adm’rs v. Scrice, 15 Tenn. 
276, 15 Tenn. 277, 1834 Tenn. LEXIS 40 (1834). 

The clerk is liable to the persons aggrieved by 
his failure to take proper prosecution bond; and 
he may be sued without suing the sureties, and 
before suit against any third person to ascer- 
tain the damages sustained. Pass v. Dibrell, 16 
Tenn. 470, 1835 Tenn. LEXIS 110 (1835); Park- 
ers Heirs v. Irby, 68 Tenn. 221, 1877 Tenn. 
LEXIS 23 (1877). 


qo bo 


2. Petition Against Clerk in Pending Suit. 

Parties entitled to a fund in the hands of the 
clerk and master may, without giving security 
for costs, file a petition against him, or if he be 
dead, against his personal representative and 
the sureties on his official bond, praying process 
and appropriate relief. Ex parte Yowell, 54 
Tenn. 561, 1872 Tenn. LEXIS 85 (1872). 


3. Appellate Jurisdiction of Original Ap- 
plication. 

It is not within the appellate jurisdiction to 
make rules upon parties to justify or give new 
security on process sued out in the court below, 
for this section only applies to the inferior 
courts in such cases. This is true where no 


action of the court below was evoked, but if © 


such action was properly invoked, and improp- 
erly refused, the supreme court will revise the 
error. Stewart v. Wilcox, 69 Tenn. 81, 1878 
Tenn. LEXIS 47 (1878). 


20-12-122. Actions commenced by petition or motion. 


In any action commenced by petition or motion, the plaintiff may be required 


to give security. 


History. 
Code 1858, § 3189 (deriv. Acts 1826, ch. 29, 


§ 1); Shan., § 4925; Code 1932, § 9077; T.C.A. 
(orig. ed.), § 20-1624. 


NOTES TO DECISIONS 


1. Division of Costs. 

In proceeding to impose mechanic’s and fur- 
nisher’s lien upon building and lot and to sell 
such property to satisfy such lien, chancellor 
did not abuse his discretion in apportioning 
costs one-third to the original claimant, one- 


third to other claimants brought in under cross 
bill in nature of a general lienholder’s bill and 
one-third to property owners. Bain-Nicodemus, 
Inc. v. Bethay, 40 Tenn. App. 487, 292 S.W.2d 
234, 1953 Tenn. App. LEXIS 128 (Tenn. Ct. 
App. 1953). 
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COSTS 
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20-12-123. Appeals from general sessions court. 


The plaintiff in an action commenced before a judge of the court of general 
sessions, shall, on motion, be ruled to give security or further security in the 
circuit court, to which the cause may be taken for the correction of errors. 


History. 
Code 1858, § 3190 (deriv. Acts 1813, ch. 131, 
§ 2); Shan., § 4926; mod. Code 1932, § 9078; 


20-12-124. Rule to give security. 


impl. am. Acts 1979, ch. 68, § 3; T.C.A. (orig. 
ed.), § 20-1625. 


Any person required by law to give security for costs may, at any stage of the 
cause, be ruled to give such security, if it has not previously been done, or to 
| justify or give new or additional security on sufficient cause shown. 


History. 

Code 1858, § 3191 (deriv. Acts 1829, ch. 33, 
§ 2); Shan., § 4927; mod. Code 1932, § 9079; 
T.C.A. (orig. ed.), § 20-1626. 


Cross-References. 
Clerk’s fee, § 8-21-401. 


Textbooks. 
Tennessee Jurisprudence, 4 Tenn. Juris., Bail 
and Recognizance, § 7. 


Law Reviews. 

The Pauper’s Oath in Appeals From General 
Sessions Court (Robert A. Lanier), 19 No. 2 
Tenn. B.J. 17 (1983). 


NOTES TO DECISIONS 


Analysis 


“At Any Stage” — Phrase Construed. 

. Failure to Comply with Rule. 

. Justification of Present Sureties. 

. Tender During Term. 

Rule After Remand and Taking of Account. 
. Extension or Continuance of Rule. 

. Second Rule — Grounds. 


. “At Any Stage” — Phrase Construed. 
Rule “at any stage of the cause” manifestly 
means at any time before the judgment in the 
court below. Stewart v. Wilcox, 69 Tenn. 81, 
1878 Tenn. LEXIS 47 (1878); Tennessee Cent. 
Ry. v. Vance, 3 Tenn. App. 152, 1926 Tenn. App. 
LEXIS 81 (1926). 


BP NOONPRwON eH 


2. Failure to Comply with Rule. 

The rule is in force only for the time limited, 
and on failure to comply, judgment of dismissal 
may be rendered at the term when the rule was 
to be complied with, but not afterwards. Irvins 
v. Mathis, 30 Tenn. 603, 1850 Tenn. LEXIS 166 
(1850). 

Though the rule is made imperative that the 
suit shall stand dismissed unless the additional 
bond is made by a day certain, still there must 
be a judgment of the court actually dismissing 
the suit for such failure, after the failure has 
occurred, and during the term of the court. 
Irvins v. Mathis, 30 Tenn. 603, 1850 Tenn. 
LEXIS 166 (1850). 


3. Justification of Present Sureties. 

While the usual form in such rule is to allow 
the party to justify his present sureties or give 
new sureties, the order or rule may be made in 
either form, under this section; and if the rule 
be to give new surety, the party cannot object 
that it does not allow him to justify his present 
sureties, unless he offers to do so. Creamer v. 
Ford, 48 Tenn. 307, 1870 Tenn. LEXIS 53 
(1870). 


4, Tender During Term. 

It is error to refuse the security if tendered at 
the same term, although after the time limited, 
but before the final judgment of the court 
ordering the suit to be dismissed. Irvins v. 
Mathis, 30 Tenn. 603, 1850 Tenn. LEXIS 166 
(1850); Sharp v. Miller, 35 Tenn. 42, 1855 Tenn. 
LEXIS 9 (1855). 


5. Rule After Remand and Taking of Ac- 
count. 

The motion for a rule comes too late in a case 
where the bill was filed for a partnership ac- 
count, after a final decree was rendered which 
was affirmed with modification by the supreme 
court, and the account retaken after the re- 
mand. Paul v. Hill, 3 Cooper’s Tenn. Ch. 342 
OTT). 


6. Extension or Continuance of Rule. 
The rule to justify or give other security may 
be extended by the court during the term at 


20-12-125 


which the compliance was required. Irvins v. 
Mathis, 30 Tenn. 603, 1850 Tenn. LEXIS 166 
(1850); Smith v. Roby, 53 Tenn. 546, 1871 Tenn. 
LEXIS 393 (1871) (the rule may be continued 
by the court). 


7. Second Rule — Grounds. 

After the plaintiff has once, under a rule, 
given bond with six sureties, it is error to make 
a second rule upon the plaintiff to justify or give 
other security, upon the ground merely that two 
of the former sureties were insolvent, when 
from the silence of the affidavit, it was im- 
pliedly conceded that the remaining four sure- 
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ties were solvent and sufficient. Irvins v. Ma- 
this, 30 Tenn. 603, 1850 Tenn. LEXIS 166 
(1850). 

After the circuit judge has once required the 
plaintiff to increase the penalty of his bond and 
to give new sureties, and has accepted such 
bond with such sureties, the judge cannot be 
required to entertain another motion for a rule 
of the plaintiff to again increase the penalty of 
the bond and to give additional sureties, upon 
affidavit stating no new facts or changed cir- 
cumstances. Greer v. Whitfield, 72 Tenn. 85, 
1879 Tenn. LEXIS 8 (1879). 


In all cases of bonds, for the prosecution of original suits, or where security 
is taken or recorded in any court, sufficient security shall be taken by the clerk 
to pay all costs that may be at any time adjudged against the principal, in the 
event they are not paid by the principal. Notwithstanding any other law to the 
contrary, where an attorney undertakes to serve as surety after July 1, 1999, 
such surety shall only be obligated for amounts required by law or included in 
the clerk’s bill of costs, and shall not be responsible for discretionary costs. In 
such instances, the clerk may require an additional surety other than the 


attorney as may be necessary to secure payment for discretionary costs. 


History. 

Acts 1859-1860, ch. 120, § 1; Shan., § 4935; 
Code 1932, § 9088; impl. am. Acts 1979, ch. 68, 
§ 3; T.C.A. (orig. ed.), § 20-1627; Acts 1981, ch. 
449, § 2; 1999, ch. 207, § 1. 


Compiler’s Notes. 
This section may be affected by Tenn. R. Civ. 
P.’62.05; and T.RA.P. 6. 


Textbooks. 
Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 
peal and Error, § 81. 


Law Reviews. 

The Pauper’s Oath in Appeals From General 
Sessions Court (Robert A. Lanier), 19 No. 2 
Tenn. B.J. 17 (1983). 


NOTES TO DECISIONS 


Analysis 


. Prosecution Surety — Extent of Liability. 
. Successful Complainant in Chancery. 
Amendment of Bill — Effect. 

. Attorney’s Fee in Creditor’s Suit. 
Bankruptcy of Principal. 

. Appeal. 

. —Appeal to Supreme Court. 

. —Appeal from Justice. 


RK ONRHMNAwWNYe 


. Prosecution Surety — Extent of Liabil- 
ity. 

Plaintiffs successful prosecution of his suit at 
law to judgment discharges the undertaking of 
the surety on his prosecution bond. Carren v. 
Breed, 42 Tenn. 465, 1865 Tenn. LEXIS 88 
(1865); Dawson v. Holt, 80 Tenn. 27, 1883 Tenn. 
LEXIS 135 (1883), overruling Clerk’s Motions 
for Judgments for Costs, 59 Tenn. 152, 1873 
Tenn. LEXIS 39 (1878). 

Whenever, in the progress of the particular 
cause, costs are adjudged against the principal, 


the judgment shall also be against the surety. 
But the statute does not amend § 20-12-1387, 
which contemplates a new proceeding, and, 


therefore, does not make the surety of the 


successful party liable for the costs of his prin- 
cipal. Deaton v. Mulvaney, 69 Tenn. 73, 1878 
Tenn. LEXIS 44 (1878); Dawson v. Holt, 80 
Tenn. 27, 1883 Tenn. LEXIS 135 (1883). 

The surety on the prosecution bond of a 
plaintiff successful in the circuit court is not 
liable for costs of appeal, upon reversal of the 
case by the supreme court, but he is liable for 
the costs of the circuit court, for which the 
supreme court may render judgment. Dawson 
v. Holt, 80 Tenn. 27, 1883 Tenn. LEXIS 135 
(1883). 

A surety on the prosecution bond engages 
only to pay costs adjudged against the com- 
plainant. He does not engage to pay complain- 
ant’s costs adjudged against the defendant 
which those entitled to costs cannot make out 


the defendant. Woolfolk v. Woolfolk, 167 Tenn. 
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362, 69 S.W.2d 1089, 1933 Tenn. LEXIS 48 
(1934). 

_ Where after appeal to circuit court from gen- 
eral sessions court on pauper’s oath, defendant 
brought action by cross summons and filed cost 


_ bond for successful prosecution of the action, 


surety was not liable on cost bond for amount of 
judgment rendered against defendant in origi- 
nal action. McCalla v. Nelson, 44 Tenn. App. 
164, 313 S.W.2d 462, 1956 Tenn. App. LEXIS 
172 (Tenn. Ct. App. 1956). 

While the rule of stricti juri prevents the 
court from extending the liability of a surety 
beyond any express limitations in his obliga- 
tion, the rule should not be used to refine away 
plain terms. Major v. General Motors Corp., 742 
F. Supp. 1355, 1990 U.S. Dist. LEXIS 11062 
(M.D. Tenn. 1990). 


2. Successful Complainant in Chancery. 
The costs in chancery may be adjudged 
against the successful party and his surety, in 


_ the sound discretion of the chancellor, and the 


surety for costs undertakes with reference to 


- this discretionary power of the chancellor and 


subject to its exercise. Glaze v. Eason & Blair, 
10 Tenn. 301, 1829 Tenn. LEXIS 14 (1829); 


Wray v. Williams, 10 Tenn. 302, 1829 Tenn. 
_ LEXIS 15 (1829); Allison v. Stephens, 39 Tenn. 


251, 1858 Tenn. LEXIS 288 (Tenn. Dec. 1858); 
Carren v. Breed, 42 Tenn. 465, 1865 Tenn. 


| LEXIS 88 (1865); State v. Lewis, 78 Tenn. 168, 
| 1882 Tenn. LEXIS 159 (1882). 


The prosecution surety in a chancery suit 


' may be held liable, upon appeal, for all the costs 


of the cause, although the case was successfully 
prosecuted to decree in favor of complainant in 
the chancery and supreme courts, and although 
the liability of the surety was expressly limited 


_ by the bond to the costs of the chancery court, 
' for, the law in § 20-12-126 is a part of the 


contract in the bond for costs. Ogg v. Leinart, 48 
Tenn. 40, 1870 Tenn. LEXIS 12 (1870). 


3. Amendment of Bill — Effect. 
The surety for costs on the original bill is 


_ hable to the extent of the penalty of his bond for 


costs which accrue on an amended bill filed in 
the same cause, and such surety is not released 


_ by the fact that the court, upon motion, ordered 
_ the complainant to execute a new bond with 


other sureties, which he failed to do, and he 
afterward took the pauper oath. Lovelace v. 
Smith, 67 Tenn. 263, 1874 Tenn. LEXIS 368 
(1874). 


4. Attorney’s Fee in Creditor’s Suit. 
Attorney having recovered a fee on creditor’s 
Suit against defendants, sought judgment 


COSTS 


20-12-126 


therefor on appeal against surety on appeal 
bond which covered only debt, interest, and 
costs involved in the appeal; court was without 
authority to render such judgment. Hyder v. 
Hyder, 16 Tenn. App. 64, 66 S.W.2d 235, 1932 
Tenn. App. LEXIS 39 (Tenn. Ct. App. 1932). 


5. Bankruptcy of Principal. 

Where the liability of the surety on an appeal 
bond is not fixed prior to the discharge in 
bankruptcy of the principal, and on appeal the 
claim against the principal is heard de novo, if 
a discharge in bankruptcy operates as a bar to 
the rendering of a judgment against him on the 
appeal, such surety is released. Nance v. Gatlin 
& Cannon, 2 Tenn. App. 73, — S.W. —, 1925 
Tenn. App. LEXIS 95 (Tenn. Ct. App. 1925). 

Where the principal had not received a dis- 
charge in bankruptcy, the rendition of judg- 
ment against the surety should be stayed pend- 
ing final step in bankruptcy. Nance v. Gatlin & 
Cannon, 2 Tenn. App. 73, —S.W. —, 1925 Tenn. 
App. LEXIS 95 (Tenn. Ct. App. 1925). 


6. Appeal. 


7. —Appeal to Supreme Court. 

A surety on an appeal bond for damages and 
costs, given, as required by law, upon an appeal 
to the supreme court, is only liable for the costs 
incident to the appeal, and not for the costs of 
the court below. Denton v. Woods’ Adm’r, 79 
Tenn. 505, 1883 Tenn. LEXIS 95 (1883). 

As between the surety on a certiorari bond to 
bring a justice’s (now general sessions judge’s) 
judgment into the circuit court, and the surety 
of appeal from the circuit to the supreme court, 
the latter was primarily liable. Moore v. Las- 
siter, 84 Tenn. 630, 1886 Tenn. LEXIS 150 
(1886). See Kinzer v. Helm, 54 Tenn. 672, 1872 
Tenn. LEXIS 103 (1872); Love v. Allison, 2 
Cooper’s Tenn. Ch. 111 (1874); Murray v. Win- 
ham, 3 Cooper’s Tenn. Ch. 336 (1877); Winham 
v. Crutcher, 78 Tenn. 610, 1882 Tenn. LEXIS 
230 (1882). 

In a law case the surety on the filing of the 
original suit cannot be held for costs incurred 
on writ of error. Sullivan v. Tigert, 1 Tenn. App. 
262, — S.W. —, 1925 Tenn. App. LEXIS 41 
(Tenn. Ct. App. 1925). 


8. —Appeal from Justice. 

A surety on appeal bond in a case appealed 
from a justice of the peace (now general ses- 
sions judge) was bound for all the costs that 
may, at any time during the progress of the 
cause, be adjudged against his principal, to the 
extent of the penalty of the bond, but for no 
larger amount. Hite v. Rayburn, 114 Tenn. 463, 
85 S.W. 1105, 1904 Tenn. LEXIS 100 (1904). 


_ 20-12-126. Omission of provisions from bond. 


No omission or neglect to insert the proper conditions in the bonds shall 
vitiate or impair the validity of the bonds. 


20-12-127 


History. 

Acts 1859-1860, ch. 120, § 3; Shan., § 4937; 
Code 1932, § 9090; T.C.A. (orig. ed.), § 20- 
1628. 


Textbooks. 
Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 
peal and Error, §$ 71-82. 
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Law Reviews. 

The Pauper’s Oath in Appeals From General 
Sessions Court (Robert A. Lanier), 19 No. 2 
Tenn. B.J. 17 (1983). 


NOTES TO DECISIONS 


Analysis 


. Terms of Obligation as Limit of Liability. 
. Omissions in Prosecution Bonds — Effect. 
. Variance Between Bond and Statute. 


feat ON ke 


. Terms of Obligation as Limit of Liabil- 
ity. 

This section cannot be construed to extend 

the surety’s liability beyond the terms of his 

actual obligation. Spears v. Sherman, 148 Tenn. 

430, 256 S.W. 436, 1923 Tenn. LEXIS 32 (1923). 


2. Omissions in Prosecution Bonds — Ef- 
fect. 
Prosecution bonds are not impaired by omis- 
sion of proper conditions; and full force and 
effect is thus given to this section. Burson v. 


20-12-127. Pauper’s oath. 


Mahoney & Shipley, 65 Tenn. 304, 1873 Tenn. 
LEXIS 351 (1873). 

The fact that a monetary amount was not 
stated in an appeal bond did not impair its 
validity and a surety thereon was not dis- 
charged since the defect is supplied by the law 
itself, that is, a surety is liable for the payment 
of the whole debt, damages and costs. Arkansas 
Fuel Oil Co. v. Tanner, 195 Tenn. 553, 260 
S.W.2d 286, 1953 Tenn. LEXIS 379 (1953). 


3. Variance Between Bond and Statute. 

In view of this section, the variance between 
the terms of the cost bond and the terms of the 
statute providing for what security be given 
was not material. Woolfolk v. Woolfolk, 167 
Tenn. 362, 69 S.W.2d 1089, 1933 Tenn. LEXIS 
48 (1934). 


(a) Any civil action may be commenced by a resident of this state without 
giving security as required by law for costs and without the payment of 
litigation taxes due by: 

(1) Filing the following oath of poverty: 

I, , do solemnly swear under penalties of perjury, that owing to 
my poverty, I am not able to bear the expense of the action which I am 
about to commence, and that I am justly entitled to the relief sought, to the 
best of my belief; 

and 

(2) Filing an accompanying affidavit of indigency as prescribed by court 
rule. 

(b) The filing of a civil action without paying the costs or taxes or giving 
security for the costs or taxes does not relieve the person filing the action from 
responsibility for the costs or taxes but suspends their collection until taxed by 
the court. 


History. 

Code 1858, § 3192 (deriv. Acts 1821, ch. 22, 
§§ 1, 2; 1829, ch. 88, § 1); Acts 1891, ch. 221, 
§ 1; 1897, ch. 100,§ 1; 1901, ch. 126, § 1; 1908, 
ch. 197,§ 1;Shan., § 4928; Code 1932, § 9080; 
Acts 1957, ch. 20, § 1; T.C.A. (orig. ed.), § 20- 
1629; Acts 1983, ch. 393, § 1; 1995, ch. 242, 
§ 1. 


Rule Reference. 

This section is referred to in Rule 29 of the 
Rules of the Supreme Court of Tennessee. 

This section is referred to in Rule 118 of the 
Tennessee Rules of Juvenile Procedure. 

This section is referred to in Rule 15 of the 
Rules of Practice of the Shelby County Court of 
General Sessions Civil Division. 





} 
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This section is referred to in Rule 30 of the 
' Tennessee Local Rules of Practice for the 13th 
| Judicial District. 


| Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
| §§ 124, 331. 
Pritchard on Wills and Administration of 
| Estates (4th ed., Phillips and Robinson), 
- 8§ 346, 347, 701. 
_ Tennessee Forms (Robinson, Ramsey and 
’ Harwell), No. 1-4-3. 

Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 

_ peal and Error, §§ 63-66, 69, 75, 199; 3 Tenn. 
| Juris., Attachment and Garnishment, § 33; 5 
|’ Tenn. Juris., Certiorari, § 49; 6 Tenn. Juris., 





Clerks of Court, § 3; 7 Tenn. Juris., Corpora- 
tions, § 99; 9 Tenn. Juris., Divorce and Ali- 
mony, § 2; 21 Tenn. Juris., Recovery of Per- 
sonal Property, § 14. 


Law Reviews. 

The Pauper’s Oath in Appeals From General 
Sessions Court (Robert A. Lanier), 19 No. 2 
Tenn. B.J. 17 (1983). 


Attorney General Opinions. 

The provisions of subsection (b), requiring 
prepayment of a cash bond regardless of indi- 
gency by any person seeking an absolute di- 
vorce, are unconstitutional, OAG 87-68 
(4/15/87) 


| NOTES TO DECISIONS 


| Analysis 


. Constitutionality. 
—Denial of Oath in Excepted Cases. 
—Restricting Right to Residents. 
Construction With Other Acts. 
—Will Contest. 
—Attachment. 
. —Habeas Corpus. 
. Statutory Purpose. 
| 9. Litigation Tax. 
' 10. Nonresidence. 
' 11. —Cost Bond Requisite. 
12. —Presumptions. 
_ 13. Oath Requisites. 
14. —Before Whom Taken. 
15. —Allegations. 
16. —Showing of Residence — Necessity. 
17. Proceedings Maintainable — Miscella- 
neous Examples. 
18. —Under Dog Law. 
19. Actions Not Maintainable — Miscellaneous 
Examples. 
20. —Divorce Suits — Male Petitioner’s 
Rights. 
_ 21. —Injunction. 
| 22. Refusal to Require Cost Bond. 
23. Action Refiled After Nonsuit. 
| 24. Divorce. 
25. —Wives’ Right to Return of Deposit. 
26. —Male Defendant’s Rights. 
| 27. “Slanderous Words” — Meaning. 
28. Appeal. 
_ 29. —County to Circuit Court. 
_ 30. —Nonresidence. 
31. —Record. 
32. —Defendant in Excepted Cases. 
33. —Slander Cases. 


OOIAB TW ww 


/ 34, —Libel. 
35. —Habeas Corpus. 
36. —Waiver. 


37. —Appeal Granted upon Condition. 
38. Federal Court Rule. 
39. Corporations. 

' 40. —Bonds. 


41. Inmates. 
1. Constitutionality. 


2. —Denial of Oath in Excepted Cases. 

A statute forbidding the bringing up of cer- 
tain cases on the oath is not invalid as class 
legislation. Kling v. Packet Co., 101 Tenn. 99, 
46 S.W. 24, 1898 Tenn. LEXIS 36 (1898). 


3. —Restricting Right to Residents. 

Acts limiting the right to sue upon the pau- 
per’s oath to citizens or residents of this state 
are not unconstitutional for that reason. Kin- 
caid v. Francis, 3 Tenn. 49 (1812). See Blake v. 
McClung, 172 U.S. 239, 19S. Ct. 165, 43 L. Ed. 
432, 1898 U.S. LEXIS 1651 (1898); Campbell v. 
Lee, 12 Tenn. App. 293, — S.W.2d —, 1930 
Tenn. App. LEXIS 66 (Tenn. Ct. App. 1930). 

Only a resident of this state may prosecute a 
suit or an appeal upon the pauper’s oath and 
the chancellor is without power to grant to a 
nonresident the right to appeal on a pauper’s 
oath. Hamby v. Northcut, 25 Tenn. App. 11, 149 
S.W.2d 484, 1940 Tenn. App. LEXIS 87 (Tenn. 
Ct. App. 1940). 

A pauper’s oath filed by a nonresident is a 
nullity, and an attempted appeal thereon is not 
perfected. After the expiration of the thirty 
days, the cause, in so far as the nonresident is 
concerned, stands in the same plight and con- 
dition as if no appeal by the nonresident had 
been prayed or granted. Hamby v. Northcut, 25 
Tenn. App. 11, 149 S.W.2d 484, 1940 Tenn. App. 
LEXIS 87 (Tenn. Ct. App. 1940). 

In view of its purposes, to provide benefits to 
minor children living in a state foreign to the 
residence of their father who refuses to support 
them, provisions of the Reciprocal Enforcement 
of Support Act permitting filing of a petition by 
a nonresident upon a pauper’s oath, certified in 
accordance with the law of a certifying state, 
although the general laws do not authorize 
such filing, do not violate our constitutional 
prohibition against suspension of our general 


20-12-127 


laws. Martin v. Martin, 213 Tenn. 345, 373 
S.W.2d 609, 1963 Tenn. LEXIS 488 (1963). 

Because T.C.A. § 20-12-127 was inapplicable 
to judicial review of administrative proceedings 
and T.C.A. § 50-7-304(i) did not limit the avail- 
ability of judicial review in forma pauperis to 
Tennessee residents, the statute conferred 
upon an indigent claimant, regardless of claim- 
ant’s Arkansas residency, the right to seek 
judicial review in forma pauperis of an admin- 
istrative decision denying unemployment com- 
pensation benefits where the claimant worked 
in Tennessee and was discharged in Tennessee. 
Patterson v. Tenn. Dep’t of Labor & Workforce 
Dev., 60 S.W.3d 60, 2001 Tenn. LEXIS 781 
(Tenn. 2001). 


4. Construction With Other Acts. 

In light of the liberal policy of allowing indi- 
gent parties to proceed in court without first 
providing a cost bond, an indigent defendant in 
an unlawful detainer action who has petitioned 
for writs of certiorari and supersedeas is re- 
quired to post a possessory bond, but the bond 
does not have to include the costs of the action; 
in other words, the bond posted by the indigent 
defendant must be sufficient in amount to cover 
damages and the value of the rent of the 
premises during the litigation. Gallatin Hous. 
Auth. v. Pelt, 532 S.W.3d 760, 2017 Tenn. App. 
LEXIS 329 (Tenn. Ct. App. May 16, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
610 (Tenn. Sept. 21, 2017). 

T.C.A. § 20-12-127(a) did not apply to attor- 
ney disciplinary proceedings as prescribing the 
rules governing the reinstatement of an attor- 
neys suspended law license fell squarely 
within the Supreme Court of Tennessee’s inher- 
ent authority under Tenn. Const. art. II, §§ 1 
and 2, and construing the statute to do so would 
have created a constitutional conflict. Brooks v. 
Bd. of Profl Responsibility, 578 S.W.3d 421, 
2019 Tenn. LEXIS 173 (Tenn. May 7, 2019). 


5. —Will Contest. 

Provisions of § 32-404 (now § 32-4-103) pro- 
viding that any person may have an issue in the 
contest of a will upon the form prescribed by 
paupers must be construed in conjunction with 
§ 20-12-127 providing that with certain excep- 
tions any resident of the state may commence 
an action under pauper oath and “may” in such 
sections must be construed as “shall” so that it 
becomes mandatory that a will contest be per- 
mitted to be prosecuted in forma pauperis if the 
allegation of poverty is in fact true. Fiske v. 
Grider, 171 Tenn. 565, 106 S.W.2d 553, 1937 
Tenn. LEXIS 138 (1937). 


6. —Attachment. 

Under this section both original and ancillary 
attachment may be had on pauper oath. Doty v. 
Federal Land Bank, 173 Tenn. 140, 114 S.W.2d 
953, 1937 Tenn. LEXIS 20 (1938). 
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The fact that replevin cannot be had on 
pauper oath is immaterial on the question of 
whether or not a suit in tort commenced on 
original attachment under § 29-6-106 can be 
commenced on pauper oath since in attachment 
the property is not turned over to the plaintiff 
and may be replevied by the defendant. Doty v. 
Federal Land Bank, 173 Tenn. 140, 114 S.W.2d 
953, 1937 Tenn. LEXIS 20 (1938). 

This section which sets forth the instances 
where the pauper oath is authorized must be 
construed in pari materia with the provision of 
§ 29-6-115 requiring a security bond in attach- 
ment. Doty v. Federal Land Bank, 173 Tenn. 
140, 114 S.W.2d 953, 1937 Tenn. LEXIS 20 
(1938). 

An action in tort commenced by original 
attachment under the provisions of § 29-6-106 
may be properly brought on pauper oath. Doty 
v. Federal Land Bank, 173 Tenn. 140, 114 
S.W.2d 953, 19387 Tenn. LEXIS 20 (1938). 


7. —Habeas Corpus. 

This section and § 23-1836 (now § 29-21- 
127) are to be construed in pari materia so that 
an appeal bond will be required as a condition 
to an appeal from a habeas corpus proceeding. 
State ex rel. Strong v. Strong, 175 Tenn. 291, 
133 S.W.2d 996, 1939 Tenn. LEXIS 40 (1939). 


8. Statutory Purpose. 

The object of this statute is to enable any 
poor person to prosecute an action without 
giving a cost bond (save in the cases excepted), 
and the right extends to appeals, appeals in 
error, and writs of error, which are in the 
nature of actions and within the purview of the 
statute; and the purpose is to place the weak on 
a level with the strong in a contest for their 
rights in the courts. Scott v. Brandon, 125 Tenn. 
314, 143 S.W. 601, 1911 Tenn. LEXIS 28 (1911). 

The law is very liberal in allowing the pros- 
ecution of suits in forma pauperis. The object of 
this rule is to place the weak on a level with the 
strong, in a contest for their rights in a court of 
justice. Hewell v. Cherry, 25 Tenn. App. 420, 
158 S.W.2d 370, 1941 Tenn. App. LEXIS 125 
(Tenn. Ct. App. 1941). 

This section extends the right to proceed on 
the pauper’s oath to appeals, appeals in error, 
and writs of error, and writs of certiorari and 
supersedeas in lieu of an appeal, and upon a 
proper showing a supersedeas or an attach- 
ment may be had on the pauper’s oath. Hewell 
v. Cherry, 25 Tenn. App. 420, 158 S.W.2d 370, 
1941 Tenn. App. LEXIS 125 (Tenn. Ct. App. 
1941). 

The purpose of this section is to place poor 
persons on a level with the wealthy in a contest 
for their rights in the courts and it should be 
construed as remediai legislation and given a 
liberal construction to effectuate its purpose. 
King v. Leeman, 30 Tenn. App. 206, 204 S.W.2d 
384, 1946 Tenn. App. LEXIS 111 (Tenn. Ct. App. 
1946). 


| 
| 


| 
} 
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9. Litigation Tax. 

An indigent litigant is never permanently 
relieved from the duty of paying litigation 
taxes, although such payment may be deferred 
under T.C.A. § 20-12-127(b). Fletcher v. State, 
9 S.W.3d 103, 1999 Tenn. LEXIS 678 (Tenn. 
1999). 


10. Nonresidence. 


11. —Cost Bond Requisite. 

Where a citizen or resident of this state sued 
upon the pauper’s oath, and then removed from 
the state, pending his suit, he would be re- 
quired, upon proper motion, to execute a bond 
for costs, upon failure to do which his suit 
would be dismissed. Southern R. Co. v. Thomp- 
son, 109 Tenn. 343, 71 S.W. 820, 1902 Tenn. 
LEXIS 79 (1902); Landress Co. v. Silva, 6 Tenn. 
App. 286, 1927 Tenn. App. LEXIS 141 (1927). 


12. —Presumptions. 

A plaintiff, shown by his deposition to have 
become a nonresident pending suit, must be 
presumed to have so continued until oath was 
filed for appeal. Goodlin v. Hutson, 16 Tenn. 
App. 488, 65 S.W.2d 217, 1931 Tenn. App. 
LEXIS 3 (Tenn. Ct. App. 1931). 


13. Oath Requisites. 


14, —Before Whom Taken. 

The pauper’s oath in lieu of a prosecution 
bond may be taken before the clerk of any court 
in this state. Knoxville Iron Co. v. Smith, 86 
Tenn. 45, 5 S.W. 438, 1887 Tenn. LEXIS 23 
(1887); Phipps v. Burnett, 96 Tenn. 175, 33 S.W. 
925, 1895 Tenn. LEXIS 22 (1896); Fawcett v. 
Chicago, S. L. & N. O. R. Co., 113 Tenn. 246, 81 
S.W. 839, 1904 Tenn. LEXIS 21 (1904). 

The pauper’s oath, in lieu of a prosecution 
bond, for suit and attachment instituted in the 
circuit court, could be taken before a justice of 
the peace (now general sessions court) in the 
Same county. Phipps v. Burnett, 96 Tenn. 175, 
33 S.W. 925, 1895 Tenn. LEXIS 22 (1896); 
Fawcett v. Chicago, S. L. & N. O. R. Co., 113 
Tenn. 246, 81 S.W. 839, 1904 Tenn. LEXIS 21 
(1904). 

Pauper’s oath cannot be taken before a for- 
eign notary public, because there is no statute 
conferring upon him power to administer such 
oath. Fawcett v. Chicago, S. L. & N. O. R. Co., 
118 Tenn. 246, 81 S.W. 839, 1904 Tenn. LEXIS 
21 (1904). 


15. —Allegations. 

Pauper’s oath must be that owing to one’s 
poverty he is unable to bear the expenses of the 
suit, and not that he is unable to give security 
for the costs. Smith v. Cunningham, 2 Cooper’s 
Tenn. Ch. 565 (1875). But see Hale v. Landrum, 
21 Tenn. 32, 1840 Tenn. LEXIS 21 (1840). 

Affidavit should state that affiant is justly 
entitled to the redress sought. McKienavy v. 
Pickard, 3 Shan. 411 (1875). 
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16. —Showing of Residence — Necessity. 

To be entitled to appeal in forma pauperis, 
parties must show affirmatively that they are 
citizens or residents of this state. Scruggs v. 
Baugh, 3 Tenn. App. 256, — S.W. —, 1926 Tenn. 
App. LEXIS 99 (Tenn. Ct. App. 1926). 

For case holding a citizen of Alabama, em- 
ployed and living in Tennessee when injured, a 
resident of Tennessee within the sense of this 
section, see King v. Leeman, 30 Tenn. App. 206, 
204 S.W.2d 384, 1946 Tenn. App. LEXIS 111 
(Tenn. Ct. App. 1946). 

The defendant did not deprive plaintiff of his 
rights under Tenn. Const., art. I, § 17 where 
plaintiff had failed to comply completely with 
the requirements of this section in that he 
failed to state and show affirmatively that he 
was a resident of the state. Brotherton v. Solo- 
mon, 307 F. Supp. 1325, 1970 U.S. Dist. LEXIS 
13258 (E.D. Tenn. 1970). 


17. Proceedings Maintainable — Miscella- 
neous Examples. 

Attachment upon pauper’s oath as ancillary 
to an action for tort. Barber v. Denning, 36 
Tenn. 267, 1856 Tenn. LEXIS 94 (1856); Robb v. 
Parker, 51 Tenn. 58, 1871 Tenn. LEXIS 134 
(1871); Wiley v. Bennett, 68 Tenn. 581, 1877 
Tenn. LEXIS 54 (1877); Hughes v. Tennison, 3 
Cooper’s Tenn. Ch. 641 (1878); Scott v. Bran- 
don, 125 Tenn. 314, 143 S.W. 601, 1911 Tenn. 
LEXIS 28 (1911). 

Appeal on pauper’s oath from decree to sell 
land to enforce vendor’s lien. Davis v. McMillin, 
2 Shan. 441 (1877). 

To hold that one who owns property but who 
is so involved in debt and whose property is so 
encumbered that he actually cannot give secu- 
rity, cannot proceed in forma pauperis is to 
defeat the purpose of this section which is to 
place the weak on a level with the strong and to 
allow every man, rich or poor, his day in court. 
Hewell v. Cherry, 25 Tenn. App. 420, 158 S.W.2d 
370, 1941 Tenn. App. LEXIS 125 (Tenn. Ct. 
App. 1941). 

Except for false imprisonment, malicious 
prosecution, slanderous words, and a case for 
absolute divorce, any resident of the state may 
file a pauper’s oath by swearing to his or her 
poverty and inability to bear the expense of the 
action; and because of § 27-3-112 (repealed), 
this applies not only to the commencement of 
an action, but also to appeals. V. L. Nicholson 
Co. v. Transcon Inv. & Financial, Ltd., 595 
S.W.2d 474, 1980 Tenn. LEXIS 406 (Tenn. 
1980), superseded by statute as stated in, Bar- 
nett v. Willis, — S.W.2d —, 1990 Tenn. App. 
LEXIS 420 (Tenn. Ct. App. June 13, 1990). 


18. —Under Dog Law. 

Where under the dog law, in a justice of the 
peace court (now general sessions court), a dog 
was found to be a sheep killer, his owner could 
appeal to the circuit court by taking the oath 
prescribed by statute for poor persons. Darnell 
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v. Shapard, 156 Tenn. 544, 3 S.W.2d 661, 1927 
Tenn. LEXIS 151 (1928). 


19. Actions Not Maintainable — Miscella- 
neous Examples. 

Replevin suit cannot be prosecuted under the 
pauper’s oath. Horton v. Vowel, 51 Tenn. 622, 
1871 Tenn. LEXIS 214 (1871); Kincaid v. Brad- 
shaw, 65 Tenn. 102, 1873 Tenn. LEXIS 312 
(1873); Johnson v. Hunter, 68 Tenn. 185, 1877 
Tenn. LEXIS 13 (1877); Scott v. Brandon, 125 
Tenn. 314, 143 S.W. 601, 1911 Tenn. LEXIS 28 
(1911). 

Qui tam actions cannot be prosecuted upon 
the pauper’s oath. Johnson v. Hunter, 68 Tenn. 
185, 1877 Tenn. LEXIS 13 (1877); Smith v. 
Louisville & N. R. Co., 89 Tenn. 664, 15 S.W. 
842, 1890 Tenn. LEXIS 89 (1890). 


20. —Divorce Suits — Male Petitioner’s 
Rights. 

Neither suit for divorce nor appeal in such 
case may be had by a man on the pauper’s oath. 
Gray v. Gray, 5 Tenn. App. 694, — S.W. —, 1927 
Tenn. App. LEXIS 109 (Tenn. Ct. App. 1927). 


21. —Injunction. 

Where injunction is sought on execution of 
pauper’s oath, it will be denied since defendant 
is left without remedy. Searcy v. Brandon, 167 
Tenn. 218, 68 S.W.2d 112, 1933 Tenn. LEXIS 28 
(1934). 


22. Refusal to Require Cost Bond. 

The failure of the court to require the plain- 
tiff to execute a prosecution bond, where the 
law requires such, is a harmless error, where, 
upon the trial, the plaintiff succeeds and recov- 
ers a judgment for costs against the defendant, 
which judgment is affirmed by the supreme 
court. Southern R. Co. v. Thompson, 109 Tenn. 
343, 71 S.W. 820, 1902 Tenn. LEXIS 79 (1902). 
See Crocker v. Balch, 104 Tenn. 6, 55 S.W. 307, 
1899 Tenn. LEXIS 2 (1900). 


23. Action Refiled After Nonsuit. 

Plaintiffs taking nonsuit after having filed 
pauper’s oath does not preclude his refiling his 
action and maintaining it on the pauper’s oath. 
Campbell v. Lee, 12 Tenn. App. 293, — S.W.2d 
—, 1930 Tenn. App. LEXIS 66 (Tenn. Ct. App. 
1930). 


24. Divorce. 


25. —Wives’ Right to Return of Deposit. 

Wives seeking divorce on deposit required 
are not entitled to have the deposit returned to 
them unless it be collected on execution or 
otherwise from the husband. Lawson v. Law- 
son, 8 Tenn. Civ. App. 479 (1918). 


26. —Male Defendant’s Rights. 

In divorce case, a male defendant may appeal 
on the pauper’s oath from a decree of the lower 
court where he is merely a defendant, and his 
pleading does not ask for affirmative relief. 
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Prince v. Prince, 9 Tenn. App. 359, — S.W. —, 
1926 Tenn. App. LEXIS 212 (Tenn. Ct. App. 
1926); Tarver v. Tarver, 10 Tenn. App. 677, 1929 
Tenn. App. LEXIS 66 (1929). 


27. “Slanderous Words” — Meaning. 

The exception “slanderous words” contained 
in this section embraces both oral and written 
defamation. Eden v. Celsor, 172 Tenn. 598, 113 
S.W.2d 745, 1937 Tenn. LEXIS 103 (1938). 


28. Appeal. 


29. —County to Circuit Court. 

An appeal from county court to circuit court 
on the merits could be prosecuted in forma 
pauperis. Brumley v. Hayworth, 11 Tenn. 420, 
11 Tenn. 421, 1832 Tenn. LEXIS 79 (1832). 


30. —Nonresidence. 

Where motion is made in appellate court to 
dismiss appeal on the oath because appellant 
was a nonresident, it is not supported merely 
because the oath appears to have been made 
before a notary in Ohio, there being no affidavit 
that he was or had become a resident of that 
state. Goodlin v. Hutson, 16 Tenn. App. 488, 65 
S.W.2d 217, 1931 Tenn. App. LEXIS 3 (Tenn. 
Ct. App. 1931). 


31. —Record. 

The pauper’s oath being a substitute for the 
prosecution and appeal bond becomes part of 
the record proper so that it is unnecessary to 
incorporate such oath into the bill of exceptions 
on appeal. Fiske v. Grider, 171 Tenn. 565, 106 
S.W.2d 553, 1937 Tenn. LEXIS 138 (1937). 


32. —Defendant in Excepted Cases. 

An appeal in forma pauperis is allowable on 
behalf of a defendant against whom a judgment 
has been rendered for false imprisonment, ma- 
licious prosecution, or slanderous words. 
Heatherly v. Bridges, 48 Tenn. 220, 1870 Tenn. 
LEXIS 40 (1870). 


33. —Slander Cases. 

Plaintiff in a slander case cannot, upon the 
pauper’s oath, prosecute an appeal from a judg- 
ment dismissing his suit and taxing him with 
the costs. Cox v. Patton, 79 Tenn. 545, 1883 
Tenn. LEXIS 104 (1883); Hendrickson v. Car- 
tright, 99 Tenn. 364, 41 S.W. 1053, 1897 Tenn. 
LEXIS 40 (1897). But see Heatherly v. Bridges, 
48 Tenn. 220, 1870 Tenn. LEXIS 40 (1870), 
showing that the defendant in such cases may 
appeal upon the pauper’s oath. 


34, —Libel. 

Plaintiffs in an action for libel could not 
appeal on the pauper’s oath since an appeal is 
in the nature of an action and since such suit 
was within the exception of “slanderous words” 
as set out in this section. Eden v. Celsor, 172 
Tenn. 598, 113 S.W.2d 745, 1937 Tenn. LEXIS 
103 (1938). 
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| 35. —Habeas Corpus. 


As an appeal bond is specifically required in 
an appeal from habeas corpus proceedings un- 
der the provisions of § 23-1836 (now § 29-21- 
127), such section has the effect of adding to 
this section another type of suit in which appeal 
cannot be had on the pauper’s oath. State ex 
rel. Strong v. Strong, 175 Tenn. 291, 133 S.W.2d 
996, 1939 Tenn. LEXIS 40 (1939). 


f 36. —Waiver. 


| 
| 


In suit by appellant “individually and for use 
and benefit of’ named insurance company 
against defendant for damages arising out of 
automobile accident the defendant who did not 
question appeal under pauper’s oath in trial 
court could not raise question of validity of 
appeal bond in appellate court. Perry v. Carter, 
188 Tenn. 409, 219 S.W.2d 905, 1949 Tenn. 
LEXIS 353 (1949). 


37. —Appeal Granted upon Condition. 

A decree granting an appeal, “upon complain- 
ants giving an appeal bond or taking the pau- 
per’s oath,” will be construed as granting the 
right to appeal on the pauper’s oath only to 
such of the complainants as were lawfully en- 
titled to thus prosecute an appeal. Hamby v. 


_Northcut, 25 Tenn. App. 11, 149 S.W.2d 484, 


1940 Tenn. App. LEXIS 87 (Tenn. Ct. App. 
1940). 
An appeal granted on the condition that a 


' bond be made cannot be perfected by taking the 
| pauper’s oath. Hewell v. Cherry, 25 Tenn. App. 


420, 158 S.W.2d 370, 1941 Tenn. App. LEXIS 
125 (Tenn. Ct. App. 1941). 


38. Federal Court Rule. 


A rule of a federal district court to the effect 
that where suits are instituted in forma pau- 


' peris, and counsel for plaintiff is an interested 
_ party by reason of having taken the case on a 


contingent fee, depending upon the result of the 
action, such suit cannot be prosecuted upon 


_ plaintiffs oath of his own poverty alone, but 


that counsel must likewise execute and file 
such an oath or give proper security for costs, is 
not invalid. United States ex rel. Randolph v. 


- Ross, 298 F. 64, 1924 U.S. App. LEXIS 2608, 33 


A.L.R. 728 (6th Cir. Tenn. 1924). 


39. Corporations. 
The statute does not, by its language, pro- 


_ hibit a corporation from filing a pauper’s oath. 


V. L. Nicholson Co. v. Transcon Inv. & Finan- 
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cial, Ltd., 595 S.W.2d 474, 1980 Tenn. LEXIS 
406 (Tenn. 1980), superseded by statute as 
stated in, Barnett v. Willis, — S.W.2d —, 1990 
Tenn. App. LEXIS 420 (Tenn. Ct. App. June 13, 
1990). 

Where there was no challenge to the actual 
wording of the pauper’s oath, it was legally 
sufficient; however, better practice requires 
that when a corporation files a pauper’s oath it 
state as specifically as possible its reasons for 
its inability to bear the costs of the action. V. L. 
Nicholson Co. v. Transcon Inv. & Financial, 
Ltd., 595 S.W.2d 474, 1980 Tenn. LEXIS 406 
(Tenn. 1980), superseded by statute as stated 
in, Barnett v. Willis, — S.W.2d —, 1990 Tenn. 
App. LEXIS 420 (Tenn. Ct. App. June 13, 1990). 

While the words “any resident” might be 
construed as contemplating a natural person, 
there is no reason to construe the words as 
excluding a corporation which is a resident of 
the state; the better practice would be to extend 
to an insolvent corporation this opportunity to 
pursue a meritorious appeal. V. L. Nicholson 
Co. v. Transcon Inv. & Financial, Ltd., 595 
S.W.2d 474, 1980 Tenn. LEXIS 406 (Tenn. 
1980), superseded by statute as stated in, Bar- 
nett v. Willis, — S.W.2d —, 1990 Tenn. App. 
LEXIS 420 (Tenn. Ct. App. June 13, 1990). 


40. —Bonds. 

It is entirely possible in those cases where 
the statute requires bond for the full amount of 
the judgment, that the corporate entity, while 
unable to procure bond for the entire amount, 
may partially bond the judgment, resulting in 
an appeal bond, in part, and resting on the 
pauper’s oath in part; this type of situation 
should be resolved in the trial court. V. L. 
Nicholson Co. v. Transcon Inv. & Financial, 
Ltd., 595 S.W.2d 474, 1980 Tenn. LEXIS 406 
(Tenn. 1980), superseded by statute as stated 
in, Barnett v. Willis, — S.W.2d —, 1990 Tenn. 
App. LEXIS 420 (Tenn. Ct. App. June 13, 1990). 


41. Inmates. 

While inmate could file suit in prison disci- 
plinary proceeding, taxing of costs to inmate 
was not improper because T.C.A. § 20-12-127 
did not contemplate that indigent inmates 
would be permanently relieved from their re- 
sponsibility. Meeks v. Tenn. Dep’t of Corr., — 
S.W.3d —, 2008 Tenn. App. LEXIS 290 (Tenn. 
Ct. App. May 15, 2008), cert. denied, 556 U.S. 
1187, 129 S. Ct. 2043, 173 L. Ed. 2d 1092, 2009 
U.S. LEXIS 3001 (U.S. 2009). 


20-12-128. Guardian’s or conservator’s oath — Protection from liabil- 


ity. 


(a) The next friend or any person who has been appointed by any court 
- guardian, guardian ad litem or conservator of any person adjudicated incom- 
_petent or infant, may commence and prosecute an action, suit or cross suit or 
_ appeal without giving bond or security for costs, by taking and subscribing an 
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oath that the next friend, guardian, guardian ad litem or conservator has no 
property of the person adjudicated incompetent or infant, out of which to bear 
the expense of such action, and that the next friend, guardian, guardian ad 
litem or conservator verily believes that such person adjudicated incompetent 
or infant is justly entitled to the redress sought. The next friend or person may 
also file an accompanying affidavit of indigency as prescribed by court rule. The 
filing of such a civil action without paying the costs or taxes or giving security 
for the costs or taxes does not relieve the responsibility for the costs and taxes, 
but merely suspends their collection until taxed by the court. 

(b) The guardian, guardian ad litem or conservator shall not incur any 
personal liability for such action, unless the court finds that the step was not 


taken in good faith. 


History. 

Acts. 1871, cheld $) 1:41907 eh. 28 ol; 
Shan., § 4929; Acts 1929, ch. 19, § 1; mod. 
Code 1932, § 9081; T.C.A. (orig. ed.), § 20- 
1630; Acts 1995, ch. 242, § 2; 2011, ch. 47,§ 15. 


Compiler’s Notes. 

Acts 2011, ch. 47, § 107 provided that noth- 
ing in the legislation shall be construed to alter 
or otherwise affect the eligibility for services or 
the rights or responsibilities of individuals cov- 
ered by the provision on the day before the date 
of enactment of this legislation, which was July 
1, 2011. 


Acts 2011, ch. 47, § 108 provided that the 
provisions of the act are declared to be remedial 
in nature and all provisions of the act shall be 
liberally construed to effectuate its purposes. 


Rule Reference. 
This section is referred to in Rule 29 of the 
Rules of the Supreme Court of Tennessee. 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
§ 124. 

Tennessee Jurisprudence, 18 Tenn. Juris., 
Minors, § 25. 


NOTES TO DECISIONS 


Analysis 


. “Appeal” — Scope of Word. 
. Appeal by Guardian Ad Litem. 
. Appeal by Next Friend of Incompetent. 


m COD 


. “Appeal” — Scope of Word. 

The word “appeal” covers appeals and writs 
of error. Alexander v. Morris, 109 Tenn. 724, 71 
S.W. 751, 1902 Tenn. LEXIS 104 (1902). 


2. Appeal by Guardian Ad Litem. 
Under this section and § 20-12-129, a guard- 
ian ad litem for minors could not prosecute an 


20-12-129. Next friend’s oath. 


appeal forma pauperis prior to the year 1929. 
Scruggs v. Baugh, 3 Tenn. App. 256, — S.W. —, 
1926 Tenn. App. LEXIS 99 (Tenn. Ct. App. 
1926). 


3. Appeal by Next Friend of Incompetent. 

Oath for appeal executed by next friend of 
incompetent was in substantial compliance 
with statute under assumption by court of 
appeals that chancellor, in granting appeal, 
treated same as prayed by incompetent rather 
than by next friend. Ward v. Lovell, 21 Tenn. 
App. 560, 113 S.W.2d 759, 1937 Tenn. App. 
LEXIS 58 (Tenn. Ct. App. 1937). 


A person acting as the next friend of an infant may on like terms prosecute 
a suit or appeal for the infant in forma pauperis, upon taking and subscribing 
an oath that the infant, in whose behalf the action or suit is begun, is not able, 
and has not sufficient property, to bear the expenses of the action or suit about 
to be commenced, by filing an accompanying affidavit of indigency as pre- 
scribed by court rule and that the infant is justly entitled to the relief sought, 
to the best of the next friend’s belief. 


Code 1932, § 9082; T:C.A. (orig. ed.), § 20- 
1631; Acts 1995, ch. 242, § 3. 


History. 
Acts 1889, ch. 105, § 1; Shan., § 4930; mod. 
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Rule Reference. 
: This section is referred to in Rule 29 of the 
’ Rules of the Supreme Court of Tennessee. 


COSTS 
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Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§ 124. 


NOTES TO DECISIONS 


Analysis 


1. Construction with Other Sections. 
9. Protection of Next Friends from Costs. 
8. Nonresidence. 


1. Construction with Other Sections. 

This section should not be construed in pari 
materia with §§ 20-12-127, 20-12-130. Vezolles 
y. Tennessee C. R. Co., 175 Tenn. 554, 136 
§.W.2d 502, 1939 Tenn. LEXIS 74 (1940). 

This section must be construed in pari mate- 
ria with § 20-12-128, because the words “like 

_ terms” have reference to the terms found in 

- § 20-12-128. The privilege conferred upon the 

next friend of an infant to prosecute a suit in 

forma pauperis is not limited by the language of 

- either section to resident infants. Vezolles v. 

’ Tennessee C. R. Co., 175 Tenn. 554, 136 S.W.2d 
» 502, 1939 Tenn. LEXIS 74 (1940). 


2. Protection of Next Friends from Costs. 

A next friend, suing for one under disability, 
may protect himself from costs where unsuc- 
cessful by compliance with the statute intended 
so to protect him; but the statute will not 
protect him if not complied with. Grant v. 
Davis, 8 Tenn. Civ. App. 315 (1918). 


3. Nonresidence. 

Where the original act limited the provisions 
of this section to the next friend of any infant 
“in this state” but the Code of 1932 omitted the 
words “in this state,” it was the clear intention 
of the legislature to extend the provisions to the 
next friends of all infants whether residents of 
the state or not and the courts were without 
jurisdiction to read back into the statute what 
the legislature had deliberately removed. Ve- 
zolles v. Tennessee C. R. Co., 175 Tenn. 554, 136 
S.W.2d 502, 1939 Tenn. LEXIS 74 (1940). 


) 20-12-130. Personal representative’s oath — Protection from liability. 


(a) Any personal representative of the estate of any deceased person in this 
| state may commence and prosecute any action or suit, or appeal, in favor of the 
estate represented by the personal representative, in any court without giving 
bond and security for costs, by taking and subscribing an oath that the 
personal representative, as such personal representative, has no property 
belonging to the estate of the deceased out of which to bear the expenses of the 
action or suit by filing of an accompanying affidavit of indigency as prescribed 
' by court rule, and that the personal representative verily believes that the 
estate, for the benefit of which the action or suit is brought, is justly entitled to 
the redress sought. The filing of such a civil action without paying the costs or 
' taxes or giving security for the costs or taxes does not relieve the responsibility 
for the costs or taxes, but merely suspends their collection until taxed by the 
court. 

(b) In such case the personal representative shall not incur any personal 
liability, unless the court trying the case should be of the opinion and adjudge 
that the action was frivolous or malicious. 


' History. Textbooks. 
Acts 1897, ch. 133; Shan., § 4930a2; mod. Gibson’s Suits in Chancery (7th ed., Inman), 
Code 1932, § 9083; T.C.A. (orig. ed.), § 20- §§ 124, 249. 


1632; Acts 1995, ch. 242, § 4. 


' Rule Reference. 

This section is referred to in Rule 29 of the 
- Rules of the Supreme Court of Tennessee. 
__ This section is referred to in Rule 15 of the 
» Rules of Practice of the Shelby County Court of 
' General Sessions Civil Division. 


{ 
| 


Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), 
§§ 701, 702. 


| 
: 
k 
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NOTES TO DECISIONS 


Analysis 


1. Existence of Assets Barring Right. 
2. Nonresident Personal Representatives. 


1. Existence of Assets Barring Right. 

An administrator, with the will annexed, 
should not be permitted to prosecute an appeal 
on the pauper’s oath, where the estate has 
assets. Crocker v. Balch, 104 Tenn. 6, 55 S.W. 
307, 1899 Tenn. LEXIS 2 (1900). 


2. Nonresident Personal Representatives. 
Nonresident personal representatives cannot 
prosecute suits or appeals upon the oath that 


the estate has no property to bear the expenses 
of the action; a nonresident qualified here as 
the personal representative of a person dying 
here or leaving assets or property here may 
prosecute a suit in this state as such personal 
representative, on the pauper oath prescribed 
for personal representatives. Fawcett v. Chi- 
cago, S. L. & N. O. R. Co., 113 Tenn. 246, 81 
S.W. 839, 1904 Tenn. LEXIS 21 (1904); South- 
ern R.R. v. Maxwell, 113 Tenn. 464, 82 S.W. 
1137, 1904 Tenn. LEXIS 37 (1904). See Shepard 
& Gluck v. Thomas, 147 Tenn. 338, 246 S.W. 
836, 1922 Tenn. LEXIS 46 (1922). 


20-12-131. Duties of officers and witnesses in cases in forma pauperis. 


In the cases provided for by §§ 20-12-127 — 20-12-1380, the clerks and other 
officers of court shall perform all the usual duties required in the progress of an 
action or suit, and the witnesses shall attend, as in other cases, unless their 


depositions are taken under the provisions of this code. 


History. 
Code 1858, § 3193 (deriv. Acts 1821, ch. 22, 


§§ 1, 4); Shan., § 4931; Code 1932, § 9084; 
T.C.A. (orig. ed.), § 20-1633. 


20-12-132. Dismissal of pauper’s action. 


(a) If it is made to appear to the court, at any time before the trial, that the 
allegation of poverty is probably untrue, or the cause of action frivolous or 
malicious, the action may be dismissed. 

(b) The burden shall be upon a pauper to justify the pauper’s oath. 


History. 

Code 1858, § 3194 (deriv. Acts 1821, ch. 22, 
§ 5); Shan., § 4932; mod. Code 1932, § 9085; 
T.C.A. (orig. ed.), § 20-1634; Acts 1995, ch. 242, 
$5: 


Rule Reference. 
This section is referred to in Rule 29 of the 
Rules of the Supreme Court of Tennessee. 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
§ 124. 

Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 


NOTES TO DECISIONS : 


Analysis 


. Construction. 

—Liberal. 

—“May” — Construed. 
—Courts Covered by Section. 
Discretion of Court. 

. —Falsity of Affidavit. 

. —Exempt Property No Ground. 


NID OV oN 


peal and Error, § 65; 17 Tenn. Juris., Justices 
of Peace and General Sessions Courts, § 42. 





Law Reviews. 

The Pauper’s Oath in Appeals From General | 
Sessions Court (Robert A. Lanier), 19 No. 2 © 
Tenn. B.J. 17 (1983). 





Attorney General Opinions. 

Requirement of surety bond to perfect appeal 
from general session court to circuit court; 
determination of party’s indigence. OAG 12-23, 
2012 Tenn. AG LEXIS 23 (2/23/12). 








. —Disinterested Witness. 
. Action Dismissed. 


. Construction. 


. —Liberal. 

The statute will be liberally construed in | 
favor of the rights of poor persons. Fort v. Noe, 
144 Tenn. 337, 233 S.W. 516, 1920 Tenn. LEXIS | 


pe m= © © 
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76 (1920); Hewell v. Cherry, 25 Tenn. App. 420, 
158 S.W.2d 370, 1941 Tenn. App. LEXIS 125 
(Tenn. Ct. App. 1941). 


3. —“May” — Construed. 
The word “may” in this section is construed 
as if it were “shall.” Fort v. Noe, 144 Tenn. 337, 
233: S.W. 516, 1920 Tenn. LEXIS 76 (1920); 
Jones v. Dailey, 785 S.W.2d 365, 1989 Tenn. 
App. LEXIS 755 (Tenn. Ct. App. 1989). 


4. —Courts Covered by Section. 

This provision applies to the inferior courts 
and not to the appellate court. State use of 
Fletcher v. Gannaway, 84 Tenn. 124, 1885 Tenn. 
LEXIS 122 (1885); Campbell v. Lee, 12 Tenn. 
App. 293, — S.W.2d —, 1930 Tenn. App. LEXIS 
66 (Tenn. Ct. App. 1930). 


5. Discretion of Court. 

It is impossible to lay down a rule which will 
govern in every case in determining whether a 
party should be dispaupered or not. Much must 


be left to the sound discretion of the judge who 
' tries the question, but on such trials the uni- 
' form language of the supreme court has been 


that the laws passed to enable poor persons to 
litigate their rights in court should be con- 
_ strued and administered with great liberality. 
' Heatherly v. Hill, 67 Tenn. 170, 1874 Tenn. 


| LEXIS 346 (1874). 


On appeal on the pauper’s oath, where the 
' falsity of the oath of poverty is conclusively 


_ shown, the trial court is required to dismiss the 


_ appeal since the court in such case could not by 
arbitrary exercise of discretion decline to do 
| that which the proof showed ought to be done, 
_ but was required to decide the question in the 
same manner as any other question coming 
' before it for decision, subject to a review of its 
decision by the appellate court. Fort v. Noe, 144 
’ Tenn. 337, 233 S.W. 516, 1920 Tenn. LEXIS 76 
fet 920). 


| 6. —Falsity of Affidavit. 
On defendant’s appeal to the circuit court on 
_ the pauper’s oath, uncontradicted proof by dis- 
interested witnesses that the defendant had 
. property worth more than $5,000 conclusively 


establishes the falsity of his affidavit of poverty. 
Fort v. Noe, 144 Tenn. 337, 233 S.W. 516, 1920 
Tenn. LEXIS 76 (1920). 

On appeal to the circuit court from a justice of 
the peace (now general sessions court), upon 
the pauper’s oath, the oath itself could not be 
considered as evidence on the question of the 
truth or falsity of the affidavit of poverty. Fort v. 
Noe, 144 Tenn. 337, 233 S.W. 516, 1920 Tenn. 
LEXIS 76 (1920). 

On defendant’s appeal to the circuit court, 
upon the pauper’s oath, the plaintiffs have the 
burden of proving the falsity of the affidavit of 
poverty. Fort v. Noe, 144 Tenn. 337, 233 S.W. 
516, 1920 Tenn. LEXIS 76 (1920). 


7. —Exempt Property No Ground. 

A party will not be dispaupered when all the 
property that he owns is exempt from execu- 
tion, especially where such exempt property is 
of little value. Heatherly v. Hill, 67 Tenn. 170, 
1874 Tenn. LEXIS 346 (1874). 


8. —Disinterested Witness. 

Where defendant sought to defend suit con- 
testing a will under pauper oath and where 
there was no testimony by disinterested per- 
sons that the allegation of poverty was prob- 
ably untrue defendant was entitled to proceed 
with the suit in forma pauperis and it was not 
within the discretion of the trial court to order 
such defendant to execute a contest bond. Fiske 
v. Grider, 171 Tenn. 565, 106 S.W.2d 553, 1937 
Tenn. LEXIS 138 (1937). 

One cannot be dispaupered upon the evi- 
dence of his adversary in the suit. Hewell v. 
Cherry, 25 Tenn. App. 420, 158 S.W.2d 370, 
1941 Tenn. App. LEXIS 125 (Tenn. Ct. App. 
1941). 


9. Action Dismissed. 

Testimony of fellow employee and payroll 
administrator of plaintiffs employer, as well as 
plaintiffs own admissions, satisfied defen- 
dant’s burden of demonstrating that plaintiffs 
oath of poverty was probably untrue. As plain- 
tiff was unable to “justify his oath,” dismissal 
under this section was warranted. Jones v. 
Dailey, 785 S.W.2d 365, 1989 Tenn. App. LEXIS 
755 (Tenn. Ct. App. 1989). 


| 20-12-133. Judgment against pauper. 


On failure, for any reason, to prosecute the action or suit with effect, 
_ judgment or decree shall be given against such poor persons, and execution 


_ awarded, as in other cases. 


' History. 
Code 1858, § 3195 (deriv. Acts 1829, ch. 88, 
§ 1); Shan., § 4933; Code 1932, § 9086; T.C.A. 
(orig. ed.), § 20-1635. 


' Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
' Harwell), No. 1-4-3. 


Law Reviews. 

Recent Developments — Domestic Relations 
— Divorce — Due Process for Indigent Plain- 
tiffs, 47 Tenn. L. Rev. 845. 
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NOTES TO DECISIONS 


Analysis 


1. Costs Against Unsuccessful Pauper. 
2. Judgment Over for Costs. 


1. Costs Against Unsuccessful Pauper. 

If the person appealing in forma pauperis 
fails to prosecute his suit successfully, the court 
is not precluded from rendering a judgment 
against him for costs. Andrews v. Page, 49 
Tenn. 634, 1871 Tenn. LEXIS 56 (1871). 


20-12-134. Payment by state. 


2. Judgment Over for Costs. 

Where complainant prosecuted on oath and 
defendant, finally successful, was taxed with 
costs, latter may have judgment over against 
complainant. Cunningham v. Moore, 161 Tenn. 


128, 29 S.W.2d 654, 1929 Tenn. LEXIS 40 


(1930). 


In all cases where any civil action is brought on behalf of the state, in law or 
equity, and the state is adjudged to pay all costs, the costs shall be paid out of 
the treasury, upon the costs being properly certified. 


History. 

Acts 1859-1860, ch. 76, § 2; Shan., § 4963; 
Code 1932, § 9117; T.C.A. (orig. ed.), § 20- 
1636. 


Cross-References. 

Bond not required, § 20-13-101. 

Payment of costs adjudged against county, 
§§ 5-9-308 — 5-9-310. 


NOTES TO DECISIONS 


Analysis 


1. Suit Authorized by State. 
2. Guardian Ad Litem Fees. 


1. Suit Authorized by State. . 
Where suit to recover money allegedly mis- 
appropriated from two Tennessee children’s 
home societies was apparently authorized by 
the state through the attorney general, and the 
societies did not authorize the bringing of the 
suit, which was dismissed because the district 
attorney general was not made a party com- 
plainant, the costs could not be legally assessed 


against the societies but should be adjudged 
against the state. State use of Tenn. Children’s 
Home Soc. v. Hollinsworth, 193 Tenn. 491, 246 
S.W.2d 345, 1952 Tenn. LEXIS 315 (1952). 


2. Guardian Ad Litem Fees. 

The intent of the legislature in § 37-1-150 
and this section was to allow the limited award 
of guardian ad litem fees against the state only 
in those excepted cases, rather than to allow 
fees unlimited as to amount in all other cases 
initiated by the state. In re Harris, 849 S.W.2d 
334, 1993 Tenn. LEXIS 56 (Tenn. 1993). 


20-12-135. Judgment against surety. 


When security is given, judgment may, on motion, be rendered against the 
surety for costs, as well as against the principal. Judgment against an attorney 


as surety, for security taken or recorded after July 1, 1999, shall extend only to | 


amounts required by law or included in the clerk’s bill of costs, and shall not 
include discretionary costs. 


History. Cross-References. 

Code 1858, § 3196 (deriv. Acts 1847-1848, ch. 
62, § 1); Shan., § 4934; Code 1932, § 9087; 
T.C.A. (orig. ed.), § 20-1637; Acts 1999, ch. 207, 


§ 2. 


— 25-3-134. 


20-12-1386. Execution against principal and surety. 


Remedies for and against surety, §§ 25-3-122 | 


Where the costs in any case in a court of record, or before a judge of the court © 


of general sessions, are adjudged against a party, judgment shall be rendered 
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jointly against the party and the party’s sureties, but the execution issued on 
the costs shall be collected from the party, if it can be. If execution cannot be 
collected from the party, then it shall be collected from the sureties. Execution 
issued against an attorney as surety, for security taken or recorded after July 


1, 1999, shall collect only the amounts required by law or included in the 


clerk’s bill of costs, and shall not include discretionary costs. 


History. 

Acts 1859-1860, ch. 120, § 2; Shan., § 4936; 
Code 1932, § 9089; impl. am. Acts 1979, ch. 68, 
§ 3; T.C.A. (orig. ed.), § 20-1638; Acts 1999, ch. 
207,-§ 3. 


Law Reviews. 

Recent Developments — Domestic Relations 
— Divorce — Due Process for Indigent Plain- 
tiffs, 47 Tenn. L. Rev. 845. 


20-12-137. Recovery from successful party. 


All costs in civil actions accrued at the instance of the successful party that 
_ cannot be collected out of the other party may be recovered, on motion, by the 
person entitled to them, against the successful party and the surety on the 


successful party’s cost bond. 


History. 

| Code 1858, § 3204 (deriv. Acts 1847-1848, ch. 
| 62, § 2); Shan., § 4945; mod. Code 1982, 
§ 9098; Acts 1939, ch. 62, § 1; C. Supp. 1950, 
§ 9098; T.C.A. (orig. ed.), § 20-1639. 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
$S 247, \240. 

Tennessee Jurisprudence, 18 Tenn. Juris., 
Limitations of Actions, § 17. 


NOTES TO DECISIONS 


Analysis 


. “Costs” — What Constitutes. 

. Motion Judgment. 

—Requisites. 

—Place for Making Motion. 

—Jurisdiction. 

—Limitations. 

Officer’s Right to Have Costs Retaxed. 

. Surety of Successful Party — Liability. 

. Evidence of Inability to Collect — Suffi- 
ciency. 

. Appeal. 

. —Appeal as to Costs. 

. —Appeals from Justices. 

. —Appeals to Supreme Court. 


1. “Costs” — What Constitutes. 

“Costs” include costs of transcript on appeal 
and such disbursements to witnesses and offi- 
cials as are allowed by law. State Tax Cases, 80 
Tenn. 744, 1884 Tenn. LEXIS 159 (1884). 


OO NI OTR GO 


See 
CONS 


2. Motion Judgment. 


3. —Requisites. 

A judgment, by motion, for costs must have 
all the requisites of other judgments by motion. 
It must show, by sufficient description, the 
_ Cause in which the costs accrued, and the issue 
_ of execution a sufficient return of the execution 
_ showing search and want of property, the pro- 
_ duction of the execution on the trial of the 


motion, and the right of the applicant to the 
judgment. Stuart v. McCuistion, 48 Tenn. 427, 
1870 Tenn. LEXIS 82 (1870). See Rucker v. 
Moore, 48 Tenn. 726, 1870 Tenn. LEXIS 139 
(1870). 


4, —Place for Making Motion. 

The motion must be made in the court and 
cause where the costs accrued. Tindell v. Rob- 
bins, 136 Tenn. 321, 189 S.W. 684, 1916 Tenn. 
LEXIS 134 (1916). 


5. —Jurisdiction. 

Where Private Acts 1939, ch. 54 created a 
general sessions court for Knox County and 
divested the justices of the peace (now general 
sessions courts) of jurisdiction in civil and 
criminal cases and vested such authority in the 
general sessions court, such court had jurisdic- 
tion to hear and determine a motion under the 
section by a justice of the peace (now general 
sessions court) to recover costs against the 
successful parties in civil actions tried before 
him prior to the creation of the general sessions 
court. Morris Plan Bank v. Scott, 176 Tenn. 496, 
144 S.W.2d 741, 1940 Tenn. LEXIS 93 (1940). 


6. —Limitations. 

As no period of limitation is expressly pro- 
vided by the statutes applicable to a motion 
under this section, the period of limitation is 10 
years under the provisions of § 28-3-110. Mor- 


20-12-138 


ris Plan Bank v. Scott, 176 Tenn. 496, 144 
S.W.2d 741, 1940 Tenn. LEXIS 93 (1940). 


7. Officer’s Right to Have Costs Retaxed. 

The clerk may, by suit or motion, recover 
from the successful party his fees allowed by 
law for services rendered at such party’s in- 
stance, where they cannot be collected from the 
unsuccessful party against whom adjudged. 
Ewing v. Lusk, 12 Tenn. 459, 1833 Tenn. LEXIS 
78 (1833); Carren v. Breed, 42 Tenn. 465, 1865 
Tenn. LEXIS 88 (1865). 

Any officer has the right to make the motion 
only for fees due to himself. State ex rel. Bed- 
ford v. McCorkle, 163 Tenn. 496, 43 S.W.2d 496, 
1930 Tenn. LEXIS 145 (1931). 

In habeas corpus proceeding dismissed, the 
attorney general has no such interest as to 
authorize his motion to retax costs against the 
state. State ex rel. Bedford v. McCorkle, 163 
Tenn. 496, 43 S.W.2d 496, 1930 Tenn. LEXIS 
145 (1931). 


8. Surety of Successful Party — Liability. 

Under this section the surety of a successful 
party is not liable for his principal’s cost in 
actions of law. Carren v. Breed, 42 Tenn. 465, 
1865 Tenn. LEXIS 88 (1865); Deaton v. Mul- 
vaney, 69 Tenn. 73, 1878 Tenn. LEXIS 44 
(1878). 

A motion to collect costs of the surety which 
accrued at the instance of his principal as 
complainant, in an equity case, lies against 
such successful party, not the surety of such 
party. Woolfolk v. Woolfolk, 167 Tenn. 362,.69 
S.W.2d 1089, 1933 Tenn. LEXIS 48 (1934). 


9. Evidence of Inability to Collect — Suf- 
ficiency. 

The nulla bona return of an execution issued 

against the unsuccessful party is sufficient evi- 

dence that the costs cannot be collected from 
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him. Clerk’s Motions for Judgments for Costs, 
59 Tenn. 152, 1873 Tenn. LEXIS 39 (1873); 
Lefeber v. Nashville, C. & St. L.R.R., 92 Tenn. 
164, 20 S.W. 978, 1892 Tenn. LEXIS 62 (1892). 


10. Appeal. 


11. —Appeal as to Costs. 

An appeal will not be entertained solely to 
review the action of the trial court in adjudging 
ordinary costs. State ex rel. Wilson v. Bush, 141 
Tenn. 229, 208 S.W. 607, 1918 Tenn. LEXIS 84 
(1919); Wright v. Eakin, 151 Tenn. 681, 270 
S.W. 992, 1924 Tenn. LEXIS 95 (1925). 

The rule that appeal will not be entertained 
solely to review the action of the trial court in 
adjudging ordinary costs does not apply where 
a substantial amount was allowed, as guardian 
ad litem fee, to be taxed as costs. American 


Nat Bank v. Meadors, 162 Tenn. 324, 36 — 


S.W.2d 86, 1930 Tenn. LEXIS 93 (1931). 


12. —Appeals from Justices. 

The successful party is liable for costs accru- 
ing at his instance, where they cannot be made 
out of the unsuccessful party, in appeals from 
justices of the peace (now general sessions 
court), as well as in other cases. Day v. Joiner, 
65 Tenn. 441, 1873 Tenn. LEXIS 384 (1873). 


13. —Appeals to Supreme Court. 

The appellant who has obtained a reversal 
and judgment for costs of appeal against the 
appellee is liable, upon motion of the interested 
parties, made in the supreme court, for all costs 
of the appeal, accrued at the instance of the 
successful appellant and that cannot be col- 
lected out of the appellee, after return of execu- 
tion against the appellee nulla bona, although 
the cause is still pending and undetermined in 
the lower court. Lefeber v. Nashville, C. & St. 
L.R.R., 92 Tenn. 164, 20 S.W. 978, 1892 Tenn. 
LEXIS 62 (1892). 


20-12-138. Notice of motion against successful party. 


In all civil cases, when motions are made against the successful party for 
costs accrued at the successful party’s instance, and that cannot be collected 
from the other party, five (5) days’ written notice of the time and place, and the 
court before which the motion is to be made, shall be given to the defendant in 


the motion. 


History. 

Acts 1879, ch. 113, § 1; Shan., § 4946; mod. 
Code 1932, § 9099; T.C.A. (orig. ed.), § 20- 
1640. 


Textbooks. 
Tennessee Jurisprudence, 18 Tenn. Juris., 
Limitations of Actions, § 17. 


NOTES TO DECISIONS 


1. Place for Making Motion. 
The motion against the successful party for 
costs accrued at his instance, which cannot be 


collected from the other party, must be made in 
the particular court in which the costs accrued, 
and in which the suit was filed wherein the 
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costs sued for arose. Tindell v. Robbins, 136 
Tenn. 321, 189 S.W. 684, 1916 Tenn. LEXIS 134 
(1916). 


20-12-139. Bill of costs on appeal. 


COSTS 


20-12-141 


In case of appeals from the circuit or chancery court, the clerk shall make out 
a complete bill of costs, which shall accompany the record, and a copy of the bill 
of costs shall be placed upon the execution docket of the court below. 


History. 
Code 1858, § 3216; Shan., § 4958; Code 
1932, § 9111; T.C.A. (orig. ed.), § 20-1641. 


20-12-140. Payments from appellate to trial court. 


When the costs accrued in the appellate court, and in the court below, are 
paid to the clerk of the appellate court, the clerk of the appellate court shall pay 
so much of them as accrued in the court below to the clerk of the court and take 


a receipt for the payment. 


History. 
Code 1858, § 3217; Shan., § 4959; Code 
1932, § 9112; T.C.A. (orig. ed.), § 20-1642. 


Cross-References. 
Duty of supreme court clerk to pay over costs, 
§ 18-3-102. 


20-12-141. Payments by clerk of trial court. 


On receiving the costs as described in § 20-12-140, the clerk of the court 
below shall charge the clerk’s office with the money, upon the clerk’s execution 
docket, and pay it to the persons entitled to it. 


History. 
Code 1858, § 3218; Shan., § 4960; Code 
1932, § 9113; T.C.A. (orig. ed.), § 20-1643. 


NOTES TO DECISIONS 


Analysis 


. Persons Entitled to Costs. 

. Costs Distributed to Wrong Party. 
Part Payment — Distribution. 

. Continuances — Costs Not Included. 


Se PwoNe 


. Persons Entitled to Costs. 

The costs of a suit belong exclusively to the 
witnesses, officers of the court, and the other 
persons in whose favor they are taxed, and may, 
when collected, be paid by the sheriff to them. 
Smith v. Van Bebber, 31 Tenn. 110, 1851 Tenn. 
LEXIS 28 (1851); Carey v. Campbell, 35 Tenn. 
62, 1855 Tenn. LEXIS 14 (1855). 


2. Costs Distributed to Wrong Party. 

If the clerk of a court improperly pays to the 
party to the suit, nominally recovering the costs 
of suit, the costs taxed in favor of other persons, 
such persons may, by motion, recover the same 
from the clerk. Carey v. Campbell, 35 Tenn. 62, 
1855 Tenn. LEXIS 14 (1855). 


3. Part Payment — Distribution. 

The party recovering costs is entitled to have 
the costs collected applied first to the payment 
of costs accrued at his instance and for which he 
would be liable if not collected from the opposite 
party; as, where the defendant recovers judg- 
ment for costs against the plaintiff and his 
prosecution surety to the extent of the prosecu- 
tion bond, which is insufficient to cover the 
entire costs, and the penalty of the bond only is 
collected from the surety, such defendant is 
entitled to have such costs as accrued at his 
instance and for which he would be liable if not 
collected from the plaintiff, paid first, with the 
qualification as to the order of the payment. 
The surety for cost cannot satisfy the judgment 
against himself for the penalty of his bond, by 
paying the amount to those entitled to costs 
from his principal (the unsuccessful plaintiff), 
but the law applies it to the costs incurred by 
the defendant. Locke v. McFalls, 35 Tenn. 674, 
1856 Tenn. LEXIS 41 (1856); Deaton v. Mul- 


20-12-142 


vaney, 69 Tenn. 73, 1878 Tenn. LEXIS 44 
(1878). 

Where only a part of the costs is paid, the 
clerk must pay in full as far as the amount will 
go, in the order following: (1) The state tax on 
litigation. State v. Stanley, 71 Tenn. 524, 1879 
Tenn. LEXIS 110 (1879); State Tax Cases, 80 
Tenn. 744, 1884 Tenn. LEXIS 159 (1884); Ex 
parte Griffin, 88 Tenn. 547, 13 S.W. 75, 1889 


CIVIL PROCEDURE 


692 


court, and then the witnessesLocke v. McFalls, 
35 Tenn. 674, 1856 Tenn. LEXIS 41 (1856). 


4, Continuances — Costs Not Included. 

Costs of continuances adjudged below should 
not be included in the bill of costs sent up to the 
appellate court, but should be collected in the 
court below. Ross v. McCarty, 22 Tenn. 169, 
1842 Tenn. LEXIS 58 (1842). 


Tenn. LEXIS 75 (1890)(2) The officers of the 
20-12-142. Construction as remedial. 
The law of costs shall be construed remedially and not as the penal law. 


§ 65); Shan., § 4961; Code 1932, § 9114; 
T.C.A. (orig. ed.), § 20-1644. 


History. 
Code 1858, § 3219 (deriv. Acts 1801, ch. 6, 


20-12-143. General sessions courts — Collection of costs. 


(a) It is the duty of the clerk of the court of general sessions, not less than 
thirty (30) days after the judgments of the court of general sessions have 
become final, to issue an execution against the party against whom the costs 
have been adjudged. 

(b) Likewise, in case of inability to collect the costs from the party against 
whom they have been adjudged, evidenced by the return of an execution nulla 
bona, it shall be the duty of the clerk, not later than thirty (30) days after the 
return of the execution nulla bona, to undertake to collect from the successful 
party all costs accruing at the instance of the successful party. 


History. 
Acts 1959, ch. 109, § 3; T.C.A., § 20-1645. 


Law Reviews. 
Pleadings, Motions and Pre-trial Procedure, 
4 Mem. St. U.L. Rev. 219. 


20-12-144. Collection of fines or costs in default. 


(a) If any portion of the court costs or litigation taxes, or both, have not been 
paid within six (6) months after the adjudication of a civil case, the clerk of the 
court may retain an agent to collect or institute proceedings to collect the costs 
or taxes, or both. 

(b) If an agent is used, the clerk of the court shall use the county’s normal 
competitive bidding procedures to select and retain the agent. The clerk of the 
court shall award the bid with the approval of the judge of the affected court. 

(c)(1) The clerk may retain up to fifty percent (50%) of any portion of the 

court costs or litigation taxes, or both, which have not been paid within six 

(6) months after the adjudication of a civil case in accordance with any 

in-house collection procedure or, if an agent is used, for the collection agent, 

which may be allocated from each payment made on the amounts owing for 
such civil costs and taxes. The proceeds from any in-house collection shall be 
treated as other fees of the office. 

(2) On or after January 1, 2015, if an agent is used, the agent’s collection 
fee shall be added to the total amount owed. The agent’s collection fee shall 
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not exceed forty percent (40%) of any amounts actually collected, which may 
be allocated from each payment made on the amounts owing for such civil 


costs and taxes. 


History. 
Acts 1992, ch. 676, § 1; 1993, ch. 440, § 1; 
2014, ch. 787, §§ 3, 4. 


Compiler’s Notes. 

Pursuant to Article III, Section 18 of the 
Constitution of Tennessee, Acts 2014, ch. 737 
took effect on April 21, 2014. 

Acts 2014, ch. 737, § 8 provided that the 
additional fee if a collection agent is used shall 
apply to all amounts that have been owed for at 
least six (6) months on January 1, 2015, or 
become owed for at least six (6) months after 
January 1, 2015, whether the case was adjudi- 
cated prior to, or on or after, April 21, 2014. 

Acts 2014, ch. 737, § 5 provided that any 
changes to a court clerk’s computer system or 
software necessitated by the use of a collection 
agent under this act, which amended subsec- 


tion (c), shall be paid for by funds collected by 
the clerk for computer related expenses pursu- 
ant to § 8-21-401(j) to the extent such funds are 
available. No state funds shall be allocated to 
make any changes to a court clerk’s computer 
system or software necessitated by this act. 

Acts 2014, ch. 737, § 6 provided that this act, 
which amended subsection (c), is remedial in 
nature and is intended to assist court clerks 
with the administrative costs and difficulties 
associated with the collection of delinquent 
fines, costs and litigation taxes. 


Attorney General Opinions. 

Collection of fines and costs, OAG 96-049, 
1996 Tenn. AG LEXIS 34 (3/15/96). 

Retention of delinquent court costs, OAG 
97-042, 1997 Tenn. AG LEXIS 41 (4/7/97). 


NOTES TO DECISIONS 


1. Litigation Taxes. 

One method by which a clerk of the court may 
collect outstanding litigation taxes is through 
issuance of a distress warrant that is addressed 


and delivered to the sheriff or constable of the 
county in which property of such taxpayer may 
be found. Fletcher v. State, 9 S.W.3d 103, 1999 
Tenn. LEXIS 678 (Tenn. 1999). 


Section 


20-13-101. 
20-13-102. 
20-13-103. 
20-13-104. 
20-13-105. 
20-13-106. 
20-13-107. 
20-13-108. 
20-13-109. 
20-13-110. 


20-13-201. 
20-13-202. 
20-13-2083. 
20-13-204. 
20-13-205. 


CHAPTER 13 
STATEWIDE ACTIONS AND AGREEMENTS 


Part 1. Actions by and Against State 


Power to prosecute suits. 

Actions against state prohibited. 

Compromise and settlement of litigation. 

Order for deposit in treasury. 

Appeal from deposit order. 

Safekeeping of deposited securities. 

Return of deposited property. 

Methods of deposit and withdrawal. 

Tax recovery by other states. 

Venue for real property lien action against state. 


Part 2. Statewide Opioid Settlement Agreements 


‘Legislative findings and declarations. 


Part definitions. 

Authority of attorney general and reporter to release claims regarding opioids. 
Review of Tennessee opioid abatement council. 

Effect on powers of attorney general and reporter — Cumulative and supplemental. 


20-13-101 
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PART 1 
ACTIONS BY AND AGAINST STATE 


20-13-101. Power to prosecute suits. 


The state shall commence and prosecute suits according to the laws of the 
land, as in cases between individuals, except that no security shall, in such 


case, be required. 


History. 

Code 1858, § 2806 (deriv. Acts 1839-1840, ch. 
139, § 2); Shan., § 4506; Code 1932, § 8633; 
T.C.A. (orig. ed.), § 20-1701. 


Cross-References. 

Advancement on docket of cases involving 
state, § 20-8-106. 

Payment of costs, § 20-12-134. 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
S23. 

Tennessee Jurisprudence, 6 Tenn. Juris., 
Constitutional Law, § 58. 


Law Reviews. 
Judgments and Appeal, 4 Mem. St. U.L. Rev. 
373. 


NOTES TO DECISIONS 


1. County Officials Not Covered. 

This section applies to the state only; and an 
appeal bond for costs in motions by county 
officials for county revenue is necessary to au- 


thorize and perfect the appeal by them. Davis v. 
Hansard, 28 Tenn. 173, 1848 Tenn. LEXIS 66 
(1848). 


20-13-102. Actions against state prohibited. 


(a) No court in the state shall have any power, jurisdiction or authority to 
entertain any suit against the state, or against any officer of the state acting by 
authority of the state, with a view to reach the state, its treasury, funds or 
property, and all such suits shall be dismissed as to the state or such officers, 
on motion, plea or demurrer of the law officer of the state, or counsel employed 
for the state. 

(b) No statutory or other provision authorizing the University of Tennessee 
and its board of trustees to sue and be sued shall constitute a waiver of 


sovereign immunity. 


History. 

Acts 1878, ch. 13, § 2; Shan., § 4507; Code 
1932, § 8634; Acts 1977, ch. 170, § 1; T.C.A. 
(orig. ed.), § 20-1702. 


Cross-References. 

Sovereign immunity of state in comparative 
fault litigation, § 20-1-199. 

Personal service on the state or any agency 
thereof, Tenn. R. Civ. P. 4.04(8). 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
§ 84. 

Tennessee Jurisprudence, 3 Tenn. Juris., At- 
tachment and Garnishment, §§ 140, 144; 10 
Tenn. Juris., Ejectment, § 12; 18 Tenn. Juris., 
Mandamus, §§ 18, 14, 25; 22 Tenn. Juris., 
State, §§ 13, 14. 


Law Reviews. 

Bivens-type Actions Under State Constitu- 
tions — Will Tennessee Give You a Remedy?, 30 
U. Mem. L. Rev. 409 (2000). 

Claims Against States, 7 Vand. L. Rev. 234. 

Claims Against the State in Tennessee — The 
Board of Claims, 4 Vand. L. Rev. 875. 

Policing the Police: Clarifying the Test for 
Holding the Government Liable Under 42 
U.S.C. § 1983 and the State-Created Danger 
Theory, 54 Vand. L. Rev. 165 (2001). 

Sovereign Immunity and the Tennessee Goy- 
ernmental Tort Liability Act (John C. Cook), 41 
Tenn. L. Rev. 885. 

States — Suits Against State Officers, 15 
Tenn. L. Rev. 253. 

Tort Liability of Public Officers in Tennessee, 
21 Tenn. L. Rev. 306. 

Torts — Hurd v. Woolfork: The Public Duty 
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Doctrine in Tennessee, 28 U. Mem. L. Rev. 1279 
~ (1998). 
Trial, 4 Mem. St. U.L. Rev. 335. 


Attorney General Opinions. 

The Uniform Trade Secrets Act does not 
authorize an action for civil remedies against 
the state or state employees; the doctrine of 
sovereign immunity dictates that a lawsuit 
brought under the Uniform Trade Secrets Act 
against the state or a state employee would be 
barred, OAG 00-115, 2000 Tenn. AG LEXIS 117 
(6/27/00). 
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Neither T.C.A. § 68-201-115 nor any other 
provision of the Tennessee Air Quality Act 
waives sovereign immunity by explicitly mak- 
ing state agencies subject to qualified local air 
pollution control programs. The Tennessee Air 
Pollution Control Board does not have the au- 
thority to waive the state’s sovereign immunity 
as that authority is reserved solely to the Gen- 
eral Assembly. OAG 10-86, 2010 Tenn. AG 
LEXIS 92 (7/13/10). 


NOTES TO DECISIONS 


Analysis 


. Construed with Constitution. 

. Judicial Modification of Rule Prohibited. 

. Extent of Prohibition. 

. —Generally. 

—Suits Against Officers. 

—State’s Power over Court’s Jurisdiction. 

. —County — Rights Against State. 

. —Breach of Executory Contract. 

. —Implied Contract Claims. 

10. —Board of Claims — Finality of Action. 

11. —Garnishment Against Employees. 

12. —Made Defendant Without Consent. 

13. —Nuisances. 

14. —Condemnation Disputes. 

15. —Kjectment and Suits in Nature of Eject- 
ment. 

16. —Tax Refund Suit. 

17. —Interest on State Bonds. 

18. State May Be Sued. 

19. —Waiver. 

20. —Corporation Owned by State. 

_ 21. —Replevin for Seized Property. 

22. —State Action Under Unconstitutional 
Act. 

23. —Fair Labor Standards Act. 

24. —Civil Rights Violations. 

_ 25. Obligations of County. 

26. Injunction. 

_ 27. —Generally. 

28. —Invalid Law. 

29. Mandamus. 

_ 380. —When Permissible. 

31. —When Not Maintainable. 

- 32. Declaratory Judgments. 

33. Tennessee Claims Commission. 


WCONIABAMMPR WHE 


1. Construed with Constitution. 

A suit against the state of Tennessee is 
barred by Tenn. Const. art. I, § 17 when it is 
not brought in such manner as the legislature 
has directed in this section. Chumbley v. State, 
183 Tenn. 467, 192 S.W.2d 1007, 1946 Tenn. 
LEXIS 226 (1946). 

A suit against a state official in that person’s 
- official capacity is a suit against the state, and 
' therefore, must be brought in compliance with 


Tenn. Const. art. 1, § 17. Whitaker v. Whirlpool 
Corp., 32 S.W.3d 222, 2000 Tenn. App. LEXIS 
171 (Tenn. Ct. App. 2000). 


2. Judicial Modification of Rule Prohib- 
ited. 

The rule of sovereign immunity in Tennessee 
is both constitutional and statutory; it is not 
within the power of the courts to amend it. 
Jones v. L & N R. Co., 617 S.W.2d 164, 1981 
Tenn. App. LEXIS 497 (Tenn. Ct. App. 1981). 


3. Extent of Prohibition. 

General assembly has chosen not to waive 
sovereign immunity under the circumstances 
where a state college or university professor 
seeks back pay or other monetary relief for 
wrongful dismissal; moreover, any abrogation 
of the immunity doctrine by the legislature 
must be set out in plain, clear, and unmistak- 
able terms. Wells v. Tenn. Bd. of Regents, 231 
S.W.3d 912, 2007 Tenn. LEXIS 647 (Tenn. Aug. 
17, 2007), cert. denied, 169 L. Ed. 2d 732, 1288. 
Ct. 928, 552 U.S. 1101, 2008 U.S. LEXIS 50 
(U.S. 2008). 


4, —Generally. 

By the statute all jurisdiction to entertain 
suits against the state, without limitation or 
qualification, is taken from the courts. Riddle, 
Coleman & Co. v. State, 3 Shan. 529 (1875); 
Walters v. State, 2 Shan. 69 (1876); Collier v. 
Goessling, 160 F. 604, 1908 U.S. App. LEXIS 
4227 (6th Cir. 1908), cert. denied, 215 U.S. 596, 
30 S. Ct. 399, 54 L. Ed. 342, 1909 U.S. LEXIS 
1979 (1909). 

The principle is elementary that a state can- 
not be sued in its own courts without its con- 
sent. Railroad Co. v. Tennessee, 101 U.S. 337, 
25 L. Ed. 960, 1879 U.S. LEXIS 1923 (1880). 

The express declaration of the Constitution 
that “suits may be brought against the state in 
such manner and in such courts as the legisla- 
ture may by law direct,” carries with it a 
positive implication that they shall not be 
brought otherwise, or at all, unless legislative 
authority therefor be affirmatively given. North 
British & Mercantile Co. v. Craig, 106 Tenn. 
621, 62 S.W. 155, 1900 Tenn. LEXIS 197 (1901); 
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Quinton v. Board of Claims, 165 Tenn. 201, 54 
S.W.2d 953, 1932 Tenn. LEXIS 38 (1932). 

The state may not be sued unless the words 
of the statute are so unmistakable as to leave 
no doubt of legislative intent that the state may 
be subjected to litigation. Phillips v. Marion 
County, 166 Tenn. 83, 59 S.W.2d 507, 1932 
Tenn. LEXIS 116 (1933); Sweeney v. State Dep’t 
of Transp., 744 S.W.2d 905, 1987 Tenn. App. 
LEXIS 2853 (Tenn. Ct. App. 1987). 

This section is a general denial of jurisdiction 
of any suit against the state or its officers to 
reach its treasury, funds, or property, and di- 
rects that any such suit shall be dismissed on 
motion. Corporation of Sevierville v. Trotter, 
170 Tenn. 431, 95 S.W.2d 920, 1935 Tenn. 
LEXIS 148 (1936). 

Suits to recover money from the state cannot 
be maintained unless legislative authority 
therefor be affirmatively given. Daugherty v. S. 
& W. Const. Co., 196 Tenn. 357, 268 S.W.2d 94, 
1954 Tenn. LEXIS 389 (1954). 

Jurisdiction of board of claims to adjudicate 
claims against state must be strictly construed 
and cannot be enlarged by implication. Hill v. 
Beeler, 199 Tenn. 325, 286 S.W.2d 868, 1956 
Tenn. LEXIS 329 (1956). 

Doctrine of sovereign immunity prevails un- 
der Tennessee law and suits against state are 
prohibited. Hill v. United States, 453 F.2d 839, 
1972 U.S. App. LEXIS 118538, 15 A.L.R. Fed. 
658 (6th Cir. Tenn. 1972). 

The rule of sovereign immunity in Tennessee 
is both constitutional and statutory. It is not 
within the power of the courts to amend it. 
Austin v. Memphis, 684 S.W.2d 624, 1984 Tenn. 
App. LEXIS 3086 (Tenn. Ct. App. 1984), aff'd in 
part, rev'd in part, Austin v. State, 796 S.W.2d 
449, 1990 Tenn. LEXIS 299 (Tenn. 1990). 

Private contributions, as well as revenues 
generated by a department of a state educa- 
tional institution, become state funds and are 
thus protected by the sovereign immunity of a 
state. Greenhill v. Carpenter, 718 S.W.2d 268, 
1986 Tenn. App. LEXIS 3582 (Tenn. Ct. App. 
1986). 

University employee’s suit against state uni- 
versity, seeking reinstatement, back-pay, em- 
ployment benefits, and attorney’s fees, came 
within the prohibition of this section. Stokes v. 
University of Tennessee, 737 S.W.2d 545, 1987 
Tenn. App. LEXIS 2757 (Tenn. Ct. App. 1987), 
cert. denied, 485 U.S. 935, 108 S. Ct. 1110, 99 L. 
Ed. 2d 271, 1988 U.S. LEXIS 1097 (1988). 

The state of Tennessee has expressly pre- 
served its sovereign immunity. Hair v. Tennes- 
see Consol. Retirement System, 790 F. Supp. 
1358, 1992 U.S. Dist. LEXIS 16549 (M.D. Tenn. 
1992). 


5. —Suits Against Officers. 

A suit against a commissioner of highways is 
a suit against the state. A. L. Kornman Co. v. 
Moulton, 210 Tenn. 491, 360 S.W.2d 30, 1962 
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Tenn. LEXIS 311 (1962), appeal dismissed, A. 
L. Kornman Co. v. Pack, 373 U.S. 63, 83 S. Ct. 
1118, 10 L. Ed. 2d 197, 1963 U.S. LEXIS 1699 
(1963). See, however,, Hewgley v. Trice, 207 
Tenn. 466, 340 S.W.2d 918, 1960 Tenn. LEXIS 
482 (1960), where court refused to sustain plea 
of res judicata upon second suit under eminent 
domain statutes alleging unlawful taking after 
alleged abandonment of easement. 

A suit against a state official in his official 
capacity is a “suit against the state.” Cox v. 
State, 217 Tenn. 644, 399 S.W.2d 776, 1965 
Tenn. LEXIS 552 (1965). 

State courts have no jurisdiction to hear 
declaratory judgment action against commis- 
sioner of revenue. Northern Telecom, Inc. v. 
Taylor, 781 S.W.2d 837, 1989 Tenn. LEXIS 526 
(Tenn. 1989), cert. denied, 496 U.S. 905, 110 S. 
Ct. 2587, 110 L. Ed. 2d 268, 1990 U.S. LEXIS 
2907 (1990). 

Probationary employee of the department of 
mental health and mental retardation [depart- 
ment of mental health and developmental dis- 
abilities] was barred by sovereign immunity 
from suing state officials for monetary relief for 
wrongful discharge. Cashion v. Robertson, 955 
S.W.2d 60, 1997 Tenn. App. LEXIS 198 (Tenn. 
Ct. App. 1997), rehearing denied, — S.W.2d —, 
1997 Tenn. App. LEXIS 241 (Tenn. Ct. App. Apr. 
1119977, 

In a 42 U.S.C. § 1983 case in which a pro se 
father argued that his suit against the Tennes- 
see Department of Children’s Services was not 
barred by the doctrine of sovereign immunity 
because the Tennessee Constitution preserved 
his right to sue the state, that argument failed. 
While Tenn. Const. art. I, § 17 provided that 
suits could be brought against the state in such 
manner and in such courts as the Legislature 
may by law direct, in T.C.A. § 20-13-102(a), the 
Tennessee General Assembly had expressly for- 
bidden any party from suing the state or a state 
officer with a view to reach the state, its trea- 
sury, funds, or property. Murphy v. Humphreys 
County Juvenile Court, — F. Supp. 2d —, 2009 
U.S. Dist. LEXIS 85788 (M.D. Tenn. Sept. 18, 
2009). 

Trial court, on remand, properly granted a 
motion filed by the commissioner of the Depart- 
ment of General Services for summary judg- 
ment in a former employee’s action for alleged 
unpaid holiday compensation because the suit 
against the commissioner in his official capacity 
was actually a suit against his office, the De- 
partment proved the necessary statutory crite- 
ria, and the employee was not a state employee 
on the last scheduled workday immediately 
preceding the holiday at issue. Arnold v. 
Oglesby, — S.W.3d —, 2020 Tenn. App. LEXIS 
344 (Tenn. Ct. App. July 30, 2020). 


6. —State’s Power over Court’s Jurisdic- 
tion. 

The power to decide what class of suits the 

courts may take cognizance of, directly or indi- 
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rectly, is vested in the state. General Oil Co. v. 
Crain, 117 Tenn. 82, 95 S.W. 824, 1906 Tenn. 
LEXIS 32, 121 Am. St. Rep. 967 (1906), affd, 
209 U.S. 211, 28S. Ct. 475, 52 L. Ed. 754, 1908 
U.S. LEXIS 1728 (1908). 

Unless the state has expressly consented to 
be sued, sovereign immunity bars a court from 
entertaining any suit against the state. Wool- 
sey v. Hunt, 932 F.2d 555, 1991 U.S. App. 
LEXIS 9001 (6th Cir. Tenn. 1991), cert. denied, 
502 U.S. 867, 112 S. Ct. 195, 116 L. Ed. 2d 155, 
1991 U.S. LEXIS 4568 (1991), cert. denied, 
McCrackin v. United States, 116 L. Ed. 2d 155, 
112 S. Ct. 195, 502 U.S. 867, 1991 U.S. LEXIS 
4471 (1991). 


7. —County — Rights Against State. 

Where a county has improperly paid a duly 
certified bill of costs taxed against it, in a felony 
case, for which the state and not the county was 
liable, it cannot subsequently recover of the 
state the amount thus paid. State v. Odom, 93 
Tenn. 446, 25 S.W. 105, 1893 Tenn. LEXIS 71 
(1894); State v. Ledford, 93 Tenn. 451, 25 S.W. 
106, 1893 Tenn. LEXIS 72 (1893). 


8. —Breach of Executory Contract. 

Action cannot be maintained against the 
state, whether directly or through its official, 
for breach of authorized but executory contract. 
State ex rel. Day Pulverizer Co. v. Fitts, 166 
Tenn. 156, 60 S.W.2d 167, 1932 Tenn. LEXIS 
125 (1933), vacated, Rescar, Inc. v. Ward, 2003 
Tex. LEXIS 1 (Tex. Jan. 7, 2003). 


9. —Implied Contract Claims. 

Tennessee does not recognize the enforce- 
ment of implied contract claims against the 
state. Woolsey v. Hunt, 932 F.2d 555, 1991 U.S. 
App. LEXIS 9001 (6th Cir. Tenn. 1991), cert. 
denied, 502 U.S. 867, 112 S. Ct. 195, 116 L. Ed. 
2d 155, 1991 U.S. LEXIS 4568 (1991), cert. 
denied, McCrackin v. United States, 116 L. Ed. 
Baton, 112'S. Ct. 195, 502 U.S. 867,:1991 US. 
LEXIS 4471 (1991). 


10. —Board of Claims — Finality of Ac- 
tion. 
The action of the board of claims is final and 
a claimant may not resort to certiorari under 
title 27, ch. 9, for reviews of adverse action. 
Quinton v. Board of Claims, 165 Tenn. 201, 54 
S.W.2d 953, 1932 Tenn. LEXIS 38 (1932). 


11. —Garnishment Against Employees. 

Relationship of debtor and creditor does not 
exist between the state and its employees, in 
the sense of garnishment laws; salary and 
wages of employees remain state funds until 
disbursed, and no suit can be brought to gar- 
nishee such salary or wages. State ex rel. Allen 
v. Cook, 171 Tenn. 605, 106 S.W.2d 858, 1937 
Tenn. LEXIS 148 (1937). 

Although former statute permitted garnish- 
ment of wages of state employee for unsatisfied 
final judgment, it did not authorize commence- 
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ment of suit against state employee by attach- 
ment or attachment by garnishment to reach 
wages due employee. Brewington v. Brewing- 
ton, 215 Tenn. 475, 387 S.W.2d 777, 1965 Tenn. 
LEXIS 666 (1965). 


12. —Made Defendant Without Consent. 

Where a county filed a petition for condem- 
nation and without authority used the name of 
the state and its highway commissioner as 
copetitioners, and later amended by seeking to 
bring the state and commissioner before the 
court without their consent to satisfy any judg- 
ment rendered, this was in effect an adversary 
proceeding forbidden by this section. State 
Dep't of Highways v. Roseborough, 17 Tenn. 
App. 403, 68 S.W.2d 132, 1933 Tenn. App. 
LEXIS 75 (Tenn. Ct. App. 1933). 


13. —Nuisances. 

Suit against department of transportation 
alleging that the department had negligently 
created and willfully maintained a defective, 
unsafe and dangerous highway condition which 
posed a nuisance to the public was properly 
dismissed under subsection (a) of this section. 
Sweeney v. State Dep’t of Transp., 744 S.W.2d 
905, 1987 Tenn. App. LEXIS 2853 (Tenn. Ct. 
App. 1987). 


14. —Condemnation Disputes. 

Suit cannot be maintained against the state 
or its department of highways (now bureau of 
highways within department of transportation) 
to recover damages for land taken for construc- 
tion of a state highway, there being no author- 
ity therefor in any statute. Enforcement is left 
to the discretion of the commissioner of that 
department, but mandamus lies to force com- 
pliance when right to compensation is clear and 
facts not subject to dispute, so that an exercise 
of discretion is not involved. Phillips v. Marion 
County, 166 Tenn. 83, 59 S.W.2d 507, 1932 
Tenn. LEXIS 116 (1933). 

Notwithstanding the provisions of § 54-5- 
111, this section prohibited action against the 
state or its department of highways for dam- 
ages from the taking of land for highways. 
State Dep’t of Highways v. Roseborough, 17 
Tenn. App. 403, 68 S.W.2d 132, 1933 Tenn. App. 
LEXIS 75 (Tenn. Ct. App. 1933). 

Where counsel for a county without authority 
joined the state and its commissioner of high- 
ways as petitioners in a condemnation proceed- 
ing, a judgment rendered against the state was 
void. State Dep’t of Highways v. Roseborough, 
17 Tenn. App. 403, 68 S.W.2d 132, 1933 Tenn. 
App. LEXIS 75 (Tenn. Ct. App. 1933). 

See as to governing rules: State Dep’t of 
Highways v. Roseborough, 17 Tenn. App. 403, 
68 S.W.2d 132, 1933 Tenn. App. LEXIS 75 
(Tenn. Ct. App. 1933); Department of Highways 
& Public Works v. Gamble, 18 Tenn. App. 95, 73 
S.W.2d 175, 1934 Tenn. App. LEXIS 16 (Tenn. 
Ct. App. 1934). 
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Suit by property owner to recover possession 
of land from state acquired in eminent domain 
proceeding was properly dismissed, since suit 
cannot be filed against the state unless brought 
in manner directed by legislature. Chumbley v. 
State, 183 Tenn. 467, 192 S.W.2d 1007, 1946 
Tenn. LEXIS 226 (1946). 

Complainant could not mandamus state to 
exercise power of eminent domain as to prop- 
erty of complainant allegedly taken over by the 
state since he had an adequate remedy under 
§ 29-16-1238. Fritts v. Leech, 201 Tenn. 18, 296 
S.W.2d 834, 1956 Tenn. LEXIS 458 (1956). 

Provision is made in § 54-5-106 for suit 
against the county where land is taken for state 
highway purposes and therefore there is no 
violation of Tenn. Const., art. I, § 21 or U.S. 
Const., amend. 14 in prohibiting suit against 
the state. Brooksbank v. Leech, 206 Tenn. 176, 
332 S.W.2d 210, 1959 Tenn. LEXIS 333 (1959). 

Suit against commissioner of highways to 
quiet title as to land previously obtained by city 
for benefit of state and conveyed to state was 
suit against state within the meaning of this 
section. A. L. Kornman Co. v. Moulton, 210 
Tenn. 491, 360 S.W.2d 30, 1962 Tenn. LEXIS 
311 (1962), appeal dismissed, A. L. Kornman 
Co. v. Pack, 373 U.S. 68, 83 S. Ct. 1118, 10'L. 
Ed. 2d 197, 1963 U.S. LEXIS 1699 (1963). See, 
however, Williams v. Southern Bell Tel. & Tel. 
Co., 164 Tenn. 313, 47 S.W.2d 758, 1931 Tenn. 
LEXIS 36 (1932), where court refused to sus- 
tain plea of res judicata upon second suit under 
eminent domain statutes alleging unlawful 
taking after alleged abandonment of easement. 

Where game and fish commission acquired 
lands by purchase suit in equity by persons 
claiming to be owners of the land to have such 
deed set aside and removed as a cloud upon 
complainants’ title was improper, the sole rem- 
edy of complainant being for damages under a 
reverse condemnation action under § 29-16- 
123. Cox v. State, 217 Tenn. 644, 399 S.W.2d 
776, 1965 Tenn. LEXIS 552 (1965). 

Reverse condemnation action under § 29-16- 
123 will not lie against the state. Jones v. Cocke 
County, 57 Tenn. App. 496, 420 S.W.2d 587, 
1967 Tenn. App. LEXIS 240 (Tenn. Ct. App. 
1967). 

Landowner in inverse condemnation action 
lacked specific statutory authority to file suit 
against the state. Hise v. State, 968 S.W.2d 852, 
1997 Tenn. App. LEXIS 680 (Tenn. Ct. App. 
1997). 


15. —Ejectment and Suits in Nature of 
Ejectment. 

Bill alleging that department of highways 
and public works had taken over complainant’s 
land and was asserting title thereto and asking 
for writ of mandamus to put complainant in 
possession and for injunction against state to 
restrain interference in effect alleged that both 
complainant and the state were asserting title 


CIVIL PROCEDURE 


698 


to the land and that the state was in possession 
was in this respect in the nature of an eject- 
ment suit against the state and as such was in 
violation of this section as seeking to reach the 
property of the state. Fritts v. Leech, 201 Tenn. 
18, 296 S.W.2d 834, 1956 Tenn. LEXIS 458 
(1956). 


16. —Tax Refund Suit. 

Insurance company was not entitled to col- 
lect interest from state in tax refund suit where 
state collected tax on “gross premium receipts” 
without allowing deduction for dividends. New 
England Mut. Life Ins. Co. v. Reece, 169 Tenn. 
84, 83 S.W.2d 238, 1935 Tenn. LEXIS 19 (1935). 


17. —Interest on State Bonds. 

Repeal of Acts 1855-56, ch. 118, §§ 1, 2 per- 
mitting suits against the state by Acts 1865, ch. 
36, § 34 withdrawing remedy of suit against 
the state barred suit by railroad against state 
to recover interest on state bonds paid by rail- 
road to the Bank of Tennessee, where suit was 
instituted after repeal though interest was paid 
prior to repeal, since court did not have juris- 
diction of such a suit following repeal, and 
furthermore railroad had its remedy by means 
of the legislature. State v. Bank of Tennessee, 
62 Tenn. 395, 1874 Tenn. LEXIS 67 (1874). 


18. State May Be Sued. 

Carrier was not seeking to reach the state 
treasury, state funds, or state property; in- 
stead, the carrier was seeking a declaratory 
judgment that the present tax scheme was 
unconstitutional, and thus it was permissible 
for the carrier to commence and maintain a 
declaratory judgment action against the state. 
Colonial Pipeline Co. v. Morgan, — S.W.3d —, 
2007 Tenn. App. LEXIS 408 (Tenn. Ct. App. 
July 2, 2007), affd, 263 S.W.3d 827, 2008 Tenn. 
LEXIS 589 (Tenn. Sept. 9, 2008). 


19. —Waiver. 

Where, in a suit begun by a county to con- 
demn land for a state highway, an order is 
entered by the officers of the state’s legal de- 
partment substituting the state for the county, 
that was the entry of a general appearance 
which precluded the state from thereafter rely- 
ing upon immunity from suit. Jackson County 
v. McGlasson, 167 Tenn. 311, 69 S.W.2d 887, 
1934 Tenn. LEXIS 2 (1934). 

The language in § 64-1-204 allowing the 
Chickasaw Basin Authority to sue and be sued 
in corporate name is not a waiver of sovereign 
immunity. Austin v. Memphis, 684 S.W.2d 624, 
1984 Tenn. App. LEXIS 3086 (Tenn. Ct. App. 
1984), affd in part, rev'd in part, Austin v. 
State, 796 S.W.2d 449, 1990 Tenn. LEXIS 299 
(Tenn. 1990). 

Dismissal of a claim under the Uniformed 
Services Employment and Reemployment 
Rights Act of 1994 (USERRA), 38 U.S.C. 
§§ 43801-4334, was proper because, for an indi- 
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vidual to sustain an action against a state 
pursuant to USERRA, the action must have 
been permitted by state law, and the Tennessee 
general assembly had not passed legislation to 
expressly waive its sovereign immunity from 
claims based on USERRA; appellant’s claim 
that the state of Tennessee had impliedly 
waived its immunity from USERRA claims by 
expressly waiving its immunity from claims 
under the Tennessee Human Rights Act, T.C.A. 
§ 4-21-101 et seq., and the Tennessee Disabil- 
ity Act, T.C.A. § 8-50-103(a), was misplaced 
because any such waiver had to be made in 
plain, clear, and unmistakable terms. The Ten- 
nessee National Guard was a division of the 
Tennessee Military Department, and thus was 
an entity of the state of Tennessee, and accord- 
ingly, the Tennessee National Guard had im- 
munity from claims arising under the 
USERRA. Smith v. Tenn. Nat’l Guard, 387 
S.W.3d 570, 2012 Tenn. App. LEXIS 552 (Tenn. 
Ct. App. Aug. 8, 2012), appeal denied, — S.W.3d 
—, 2012 Tenn. LEXIS 871 (Tenn. Nov. 21, 
2012), cert. denied, 85 L. Ed. 2d 365, 133 S. Ct. 
1471, 568 U.S. 1195, 2013 U.S. LEXIS 1807 
(U.S. 2013). 

State of Tennessee and a town were entitled 
to dismissal in a property owner’s suit to con- 
demn an easement or right-of-way to access 
landlocked property because the statutory 
scheme on which the owner relied did not 


_ contain an explicit waiver of sovereign immu- 


nity. Bratcher v. Hubler, 508 S.W.3d 206, 2015 
Tenn. App. LEXIS 833 (Tenn. Ct. App. Oct. 12, 
2015), appeal denied, — S.W.3d —, 2016 Tenn. 
LEXIS 155 (Tenn. Feb. 18, 2016). 

Court of appeals erred in reversing the dis- 


_ missal of a claim filed by a former Lieutenant 


Colonel in the National Guard under Uni- 


_ formed Services Employment and Reemploy- 


ment Rights Act of 1994 (USERRA) because the 


- Lieutenant had actual knowledge that he had 


suffered an injury sometime before August 8, 
2011; therefore, his claim remained barred by 
sovereign immunity because T.C.A. § 29-20- 
208 limited the waiver of sovereign immunity 
to USERRA claims accruing on or after July 1, 
2014. Smith v. Tenn. Nat’l Guard, 551 S.W.3d 
702, 2018 Tenn. LEXIS 318 (Tenn. June 22, 
2018). 


20. —Corporation Owned by State. 
A corporation, in which the state is the sole 
owner and stockholder, is not exempt from suit 


for its liabilities. Hutchinson v. Western & A. R. 


'Co., 53 Tenn. 634, 1871 Tenn. LEXIS 406 


(1871); Moore v. Tate, 87 Tenn. 725, 11 S.W. 
935, 1889 Tenn. LEXIS 22, 10 Am. St. Rep. 712 
(1889). 

Where a state university, to which govern- 
mental immunity attached, owned an indepen- 


_ dently incorporated publishing enterprise, that 
' enterprise did not come under the blanket of 


. governmental immunity in a libel action 
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against it. Applewhite v. Memphis State Uni- 
versity, 495 S.W.2d 190, 1973 Tenn. LEXIS 487 
(Tenn. 1973). 


21. —Replevin for Seized Property. 

A replevin action against employees of the 
state department of finance and taxation to 
recover tobacco seized as contraband goods un- 
der Acts 1933, ch. 58 and Acts 1936 (E.S.), ch. 
46 was not a suit against the state within the 
inhibited class since it was a suit to recover 
possession of property of the plaintiffs to which 
neither the state nor its employees assert any 
claim of ownership or possession except the 
right of confiscation so that such suit is not 
brought with a view to reach the state, its 
treasury, funds or property. Stockton v. Morris 
& Pierce, 172 Tenn. 197, 110 S.W.2d 480, 1937 
Tenn. LEXIS 70 (1937). 


22. —State Action Under Unconstitu- 
tional Act. 

A suit against officials of the state attacking 
the constitutionality of a statute under which 
they acted is not a suit against the state or 
against an official acting under the authority of 
the state. Stockton v. Morris & Pierce, 172 
Tenn. 197, 110 S.W.2d 480, 19387 Tenn. LEXIS 
70 (1937); Cornelius v. McWilliams, 641 S.W.2d 
508, 1982 Tenn. App. LEXIS 494 (Tenn. Ct. 
App. 1982). 

A replevin action by a wholesale tobacco 
dealer against employees of the state depart- 
ment of finance and taxation to recover tobacco 
seized as contraband goods under Acts 1933, ch. 
58 and Acts 1936 (E.S.), ch. 46 on grounds that 
the acts under which the goods were seized 
were unconstitutional was not a suit against 
the state in the sense that it would be barred by 
the Constitution and statutes since an official 
acting under an unconstitutional act is not 
acting by the authority of the state. Stockton v. 
Morris & Pierce, 172 Tenn. 197, 110 S.W.2d 
480, 1937 Tenn. LEXIS 70 (19387). 


23. —Fair Labor Standards Act. 

Where former residents of a state hospital 
sued for unpaid wages under the Federal Fair 
Labor Standards Act (29 U.S.C. § 203(d) and 
29 U.S.C. § 216(b)), the court held that the 
state could not defeat such suit by pleading 
sovereignty under this section, Tenn. Const. 
art. i; © tr Or art, t1,e9 24, 0r U.o. Const, 
amend. 11, since, by empowering congress un- 
der the constitution to regulate commerce, the 
states relinquished their sovereignty to the 
extent necessary to permit the reasonable en- 
forcement of such regulation. Clover Bottom 
Hospital & School v. Townsend, 513 S.W.2d 505, 
1974 Tenn. LEXIS 463 (Tenn. 1974), dismissed, 
421 U.S. 1007, 95 S. Ct. 2410, 44 L. Ed. 2d 675, 
1975 U.S. LEXIS 1879 (1975). 


24. —Civil Rights Violations. 
A municipal corporation is not accorded an 
immunity for good-faith actions in defense of a 
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claim of deprivation of civil rights. Keebler v. 
Johnson City Power Board, 505 F. Supp. 521, 
1980 U.S. Dist. LEXIS 16035 (E.D. Tenn. 1980). 


25. Obligations of County. 

In case the liability of a county for the value 
of a right-of-way taken by the state in its name 
is clearly established, it becomes the duty of the 
state to reimburse the county in obedience to 
§§ 54-5-111, 54-5-112, by which the state as- 
sumed all such obligations, and the defense of 
the statute of limitations by the state relates to 
the landowner’s claim for compensation and is 
not available to relieve the state of its obliga- 
tion to the county. Stubblefield v. Warren 
County, 170 Tenn. 211, 93 S.W.2d 1269, 1935 
Tenn. LEXIS 129 (1936). 


26. Injunction. 

Action of state in bringing suit to enjoin 
owners of land situated on road leading into 
road closed at controlled access interstate high- 
way from cutting fence along interstate high- 
way and crossing highway at closed road con- 
ferred no right on landowners to bring cross-bill 
to enjoin commissioner of highways from main- 
taining such fence and to compel him to build 
another access road for landowners. State ex 
rel. Moulton v. Williams, 207 Tenn. 695, 343 
S.W.2d 857, 1961 Tenn. LEXIS 387 (1961). 


27. —Generally. 

A suit in chancery against state officers (the 
sheriff and district attorney) to enjoin them 
from collecting a null and void judgment in 
favor of the state against a revenue collector 
and his sureties can be maintained; and the 
state cannot prosecute a writ of error to the 
supreme court, because it is not a party to the 
suit. Fry v. Britton, 49 Tenn. 606, 1871 Tenn. 
LEXIS 50 (1871). 

An action brought by an insurance company 
against the commissioner of insurance (now 
commissioner of commerce and insurance) to 
restrain a threatened revocation of its license is 
not one that is prosecuted “with a view to reach 
the state, its treasury, funds, or property,” and 
therefore not within the prohibition of the stat- 
ute. North British & Mercantile Co. v. Craig, 
106 Tenn. 621, 62 S.W. 155, 1900 Tenn. LEXIS 
197 (1901). 

A bill in chancery against the state’s coal oil 
inspector to restrain him from inspecting cer- 
tain coal oil in the state, sold or intended for 
sale in certain other states, and to restrain him 
from collecting the fees for such inspection, is a 
suit against an officer of the state acting by its 
authority, with a view to reach its funds or 
property, and cannot be maintained. General 
Oil Co. v. Crain, 117 Tenn. 82, 95 S.W. 824, 1906 
Tenn. LEXIS 32, 121 Am. St. Rep. 967 (1906), 
affd, 209 U.S. 211, 28 S. Ct. 475, 52 L. Ed. 754, 
1908 U.S. LEXIS 1728 (1908). 

Citizens generally cannot sue to restrain or 
compel action of state authorities unless the 
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latter are acting illegally and the effect will 
occasion some specific injury, not common to 
the body of the citizenship. State ex rel. Allen v. 
American Glanzstoff Corp., 167 Tenn. 597, 72 
S.W.2d 775, 1933 Tenn. LEXIS 69 (1934). 


28. —Invalid Law. 

State officers may be enjoined from executing 
an unconstitutional act. While executing an 
unconstitutional act they are not acting by 
authority of the state. Lynn v. Polk, 76 Tenn. 
121, 1881 Tenn. LEXIS 16 (1881); Collier v. 
Goessling, 160 F. 604, 1908 U.S. App. LEXIS 
4227 (6th Cir. 1908), cert. denied, 215 U.S. 596, 
30 S. Ct. 399, 54 L. Ed. 342, 1909 U.S. LEXIS 
1979 (1909). 

A party has the right to be protected against 
a law which violates a constitutional right, 


whether by its terms or the manner of its — 


enforcement, and a decision which denies such 
protection gives effect to the law and is review- 
able by the United States Supreme Court not- 
withstanding the provisions of this section. 
General Oil Co. v. Crain, 209 U.S. 211, 28 S. Ct. 
475, 52 L. Ed. 754, 1908 U.S. LEXIS 1728 
(1908). 

A suit to enjoin enforcement of a state inspec- 
tion law alleged to be invalid is not prohibited 
by this section. General Oil Co. v. Crain, 209 


USS. 211, 28S. Ct. 475, 52 L. Ed. 754, 1908 U.S. 


LEXIS 1728 (1908). 

A suit against state officers to prevent en- 
forcement of an alleged unconstitutional stat- 
ute purporting to authorize confiscation of to- 
bacco for failure to pay privilege tax, is not a 
suit against the state within meaning of this 
section and Tenn. Const. art. I, § 17. Stockton 
v. Morris & Pierce, 172 Tenn. 197, 110 S.W.2d 
480, 1937 Tenn. LEXIS 70 (1937). 


29. Mandamus. 


30. —When Permissible. 

Mandamus lies against the state comptroller 
to compel the issuance of a warrant to a state 
judge for his salary. Burch v. Baxter, 59 Tenn. 
601, 1873 Tenn. LEXIS 120 (1873). 

Mandamus against the state comptroller to 
compel the issuance of a warrant for a claim for 
fees against the state, allowed by law, is not a 
suit against the state, and may be maintained. 
Akers v. Burch, 59 Tenn. 606, 1873 Tenn. 
LEXIS 121 (1873); Lynn v. Polk, 76 Tenn. 121, 
1881 Tenn. LEXIS 16 (1881); State ex rel. 
Nealis v. Nolan, 76 Tenn. 663, 1881 Tenn. 
LEXIS 60 (1881). 

Mandamus lies to compel the state comptrol- 
ler to issue warrant for lawful claims autho- 
rized by statute. State ex rel. Nealis v. Nolan, 
76 Tenn. 663, 1881 Tenn. LEXIS 60 (1881). 

The state board of education could not suc- 
cessfully invoke this section in mandamus pro- 
ceedings to compel it to draw its certificate on 
the state comptroller for the amount found and 
decreed to be due for labor and materials fur- 
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_nished in improvements and repairs at state 
normal school. Dietler v. Kincannon, 151 Tenn. 
652, 270 S.W. 984, 1924 Tenn. LEXIS 93 (1925). 

When a plain official duty, requiring no exer- 
cise of discretion, is to be performed, and per- 
formance is refused, the person aggrieved may 
compel performance by mandamus. Dietler v. 
Kincannon, 151 Tenn. 652, 270 S.W. 984, 1924 
Tenn. LEXIS 93 (1925). 


31. —When Not Maintainable. 

An officer of the state cannot be compelled by 
mandamus to do what the legislature has pro- 
hibited him from doing, because such suit is in 
effect a suit against the state. State ex rel. 
Bloomstein v. Sneed, 68 Tenn. 472, 1876 Tenn. 
LEXIS 32 (1876), affd, Tennessee v. Sneed, 96 
U.S. 69, 24 L. Ed. 610, 1877 U.S. LEXIS 1627 
(1878); Lynn v. Polk, 76 Tenn. 121, 1881 Tenn. 
LEXIS 16 (1881). 

Where plaintiff prayed for an alternative writ 
of mandamus to compel the collector of revenue 
to receive certain bills in payment of taxes due, 
or to show cause to the contrary, such action 
cannot be maintained because no court had 
power, jurisdiction or authority to entertain 
any suit against the state, or against any officer 
of the state, acting by authority of the state. 
Tennessee v. Sneed, 96 U.S. 69, 24 L. Ed. 610, 
1877 U.S. LEXIS 1627 (1878). 

A judgment against the state for costs of 
boarding a jury, rendered at a term subsequent 

to the termination of the case, is void, and 
mandamus will not lie against the state comp- 
troller to compel the payment thereof. State ex 
rel. Nealis v. Nolan, 76 Tenn. 663, 1881 Tenn. 
LEXIS 60 (1881). 

Mandamus does not lie to compel the state’s 
officials to issue vouchers or warrants for price 
of articles sold to the state. State ex rel. Day 
Pulverizer Co. v. Fitts, 166 Tenn. 156, 60 
§.W.2d 167, 19382 Tenn. LEXIS 125 (1983), 
vacated, Rescar, Inc. v. Ward, 2003 Tex. LEXIS 
1 (Tex. Jan. 7, 2003). 


32. Declaratory Judgments. 

This section expressly forbids filing action 
against state for declaratory judgment to con- 
strue statutes. Hill v. Beeler, 199 Tenn. 325, 286 
S.W.2d 868, 1956 Tenn. LEXIS 329 (1956). 

The courts of Tennessee are prohibited from 
entertaining an action for declaratory judg- 
ment against a state officer. Carter v. 
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McWherter, 859 S.W.2d 343, 1993 Tenn. App. 
LEXIS 249 (Tenn. Ct. App. 1993). 

Former employee’s declaratory judgment ac- 
tion asking the trial court to hold that a state 
department head was without authority to im- 
pose a voluntary resignation on the employee 
was barred by T.C.A. § 20-13-102. Spencer v. 
Cardwell, 987 S.W.2d 422, 1996 Tenn. App. 
LEXIS 391 (Tenn. Ct. App. 1996). 

The Declaratory Judgment Act does not au- 
thorize suits against state entities such as the 
Tennessee board of paroles (board of probation 
and parole) or the Tennessee department of 
correction and the chancery court lacks subject 
matter jurisdiction over such a suit. Watson v. 
Tennessee Dep’t of Correction, 970 S.W.2d 494, 
1998 Tenn. App. LEXIS 13 (Tenn. Ct. App. 
1998). 

Declaratory judgment action seeking a decla- 
ration that an easement for highway purposes 
was not a highway right-of-way and that the 
state had no authority to require removal of the 
landowners’ signs because of a claimed en- 
croachment, was a suit against the state under 
T.C.A. § 20-13-102 and was barred under the 
doctrine of sovereign immunity as it sought to 
affect a property interest of the state. Williams 
v. Nicely, 230 S.W.3d 385, 2007 Tenn. App. 
LEXIS 111 (Tenn. Ct. App. Feb. 28, 2007), 
appeal denied, — S.W.3d —, 2007 Tenn. LEXIS 
621 (Tenn. June 25, 2007). 

T.C.A. § 29-14-103 granted subject matter 
jurisdiction to the Davidson County chancery 
court to address the constitutional issue pre- 
sented by a company which did not seek money 
damages or refund of paid taxes, but instead 
sought a declaration of unconstitutionality; 
chancery court could issue declaratory and in- 
junctive relief against state officials in their 
individual capacity, so long as court’s judgment 
was tailored to prevent the implementation of 
unconstitutional legislation and did not reach 
the state, its treasury, funds, or property. Colo- 
nial Pipeline Co. v. Morgan, 263 S.W.3d 827, 
2008 Tenn. LEXIS 589 (Tenn. Sept. 9, 2008). 


33. Tennessee Claims Commission. 

The Tennessee claims commission has exclu- 
sive jurisdiction to hear claims arising against 
the state; however, this jurisdiction is limited 
only to those claims specified in T.C.A. § 9-8- 
307(a). Stewart v. State, 33 S.W.3d 785, 2000 
Tenn. LEXIS 711 (Tenn. 2000). 


20-13-103. Compromise and settlement of litigation. 


The attorney general and reporter may compromise and settle, insofar as the 
state is concerned, any civil litigation to which the state may be a party, upon 
such terms as in the attorney general and reporter’s opinion may seem to be in 
the best interest of the state, and may enter into such agreements in 
connection with the compromise and settlement as may be necessary to 

_ effectuate the purposes of this section. Written approval of the comptroller of 


20-13-104 CIVIL PROCEDURE 702 


the treasury and governor shall be required for any compromise and settle- 
ment greater than twenty-five thousand dollars ($25,000). The attorney 
general and reporter shall submit a report quarterly to the comptroller of the 
treasury and governor of all compromises and settlements made without the 
written approval of the comptroller of the treasury and governor. The written 
approval of the speaker of the senate and the speaker of the house of 
representatives, the comptroller of the treasury and governor, shall be also 
required for the compromise and settlement of such civil litigation to which the 
state may be a party if the compromise and settlement will result in a 
significant increase in state expenditures, affect the bond rating of the state or 
result in a decision on a policy issue that may result in a significant increase 
in state expenditures. 


History. Textbooks. 

Acts 1933; eh: 78,-'8 1; “TCwA. (orig. éd.), Tennessee Jurisprudence, 6 Tenn. Juris., 
§ 20-1703; Acts 1986, ch. 728, § 1; 2012, ch. Compromise and Settlement, § 2. 
GST to 1: 


20-13-104. Order for deposit in treasury. 


In all suits brought by the state, where it is made to appear, to the 
satisfaction of the chancellor or judge before whom the same is pending, that 
any funds, moneys, bonds, notes, coupons or securities are held by any person 
as agent, depository or trustee, either for the state or for any of the parties 
against whom the suit is pending, and the litigation involves the question as to 
which party is entitled to the ownership or possession of the fund, or the terms 
on which it shall be taken by the state, it shall be the duty of the court, judge 
or chancellor, in open court or at chambers, in term or in vacation, to order and 
direct that the fund be deposited in the treasury for safekeeping, which order 
the court, judge or chancellor shall proceed to enforce by process of attachment 
against the person, or by such other writ, process, orders or agency as may be 
adequate to the purpose. 


History. Code 1932, § 8635; T.C.A. (orig. ed.), § 20- 
Acts 1878, ch. 78, § 1; Shan., § 4508; mod. 1704. 


20-13-105. Appeal from deposit order. 


No appeal shall le from any deposit order until after it has been fully 
complied with, nor shall any supersedeas be granted therein until after the 
deposit order is fully complied with. 


History. Textbooks. 
Acts 18738, ch. 78, § 1; Shan., § 4509; Code Tennessee Jurisprudence, 10 Tenn. Juris., 
1932, § 8636; T.C.A. (orig. ed.), § 20-1705. Ejectment, § 31. 


20-13-106. Safekeeping of deposited securities. 


The court, judge or chancellor shall make such order as the court, judge or 
chancellor deems necessary for the safekeeping or cancellation and redelivery 
or appropriation of the securities so deposited. 
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History. 
Acts 1878, ch. 78, § 2; Shan., § 4510; Code 
1932, § 8637; T.C.A. (orig. ed.), § 20-1706. 


20-13-107. Return of deposited property. 


Where moneys are deposited in the state treasury under the provisions of 
this part, the court shall have power, in the event the right to the moneys are 
adjudged against the state, to order the return of the moneys to the party 
entitled, and the moneys shall be paid out of the treasury without any delay, 
and in exclusion of all other claims whatever. 


History. 
Acts 1878, ch. 78, § 3; Shan., § 4511; Code 
1932, § 8638; T.C.A. (orig. ed.), § 20-1707. 


20-13-108. Methods of deposit and withdrawal. 


The funds or securities shall be placed in the state treasury, and drawn from 
the state treasury on warrants of the commissioner of finance and adminis- 
tration. 


History. impl. am. Acts 1959, ch. 9, § 3; impl. am. Acts 
Acts 1873, ch. 78, § 4; Shan., § 4512; Code 1961, ch. 97, § 3; T.C.A. (orig. ed.), § 20-1708. 
1932, § 8639; impl. am. Acts 1937, ch. 33, § 24; 


20-13-109. Tax recovery by other states. 


Any state of the United States or the political subdivisions of any state shall 
have the right to sue in the courts of this state to recover any tax that may be 
owing to it when the like right is accorded to this state and its political 
subdivisions by such state. 


History. Business — Out-of-State Collection of State 
Acts 1949, ch. 157, § 1; C. Supp. 1950, and Local Taxes (Robert A. Leflar), 29 Vand. L. 
§ 8639.1; T.C.A. (orig. ed.), § 20-1709. Rev. 443. 


Law Reviews. 
Symposium State Taxation of Interstate 


20-13-110. Venue for real property lien action against state. 


Venue for any suit against the state relative to a lien on real property shall 
be in the county in which the property is located. 


History. 
Acts 1986, ch. 799, § 1. 


PART 2 
STATEWIDE OPIOID SETTLEMENT AGREEMENTS 


20-13-201. Legislative findings and declarations. 


The general assembly finds and declares the following: 
(1) The opioid crisis presents serious health and safety concerns through- 
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out the state and is a threat to the general welfare of the people of this state; 

(2) The provision of care, rehabilitation, and treatment for opioid abuse 
and dependency creates a substantial drain on governmental resources; 

(3) Itis the intention of the general assembly to facilitate statewide opioid 
settlement agreements that provide a coordinated resolution of state and 
local governmental claims against entities involved in the manufacture, 
marketing, distribution, dispensing, or sale of opioids, or related activities, 
in order to generate funds for opioid abatement programs and remediation; 
and 

(4) A statewide coordinated resolution of state and local claims against 
entities involved in activities related to the manufacture, marketing, distri- 
bution, dispensing, or sale of opioids, or related activities, is critical to 
resolving current litigation and other claims regarding the opioid crisis and 
maximizing the financial commitment of those entities. 


History. Effective Dates. 
Acts 2021, ch. 491, § 17. Acts 2021, ch. 491, § 23. May 24, 2021. 


20-13-202. Part definitions. 


As used in this part, unless the context requires otherwise: 

(1) “District” means all governmental districts in the state, including, but 
not limited to, school districts, judicial districts, hospital districts, health 
districts, utility districts, fire districts, development districts, special dis- 
tricts, and other public districts; and 

(2) “Governmental entity” means: 

(A) The state and each of its departments, agencies, divisions, boards, 
commissions, and other instrumentalities; 

(B) Any political or governmental subdivision or other public entity 
within the boundaries of the state, including, but not limited to, counties, 
municipalities, districts, and towns and any department, agency, division, 
board, commission, and other instrumentalities thereof; and 

(C) Any governmental official, officer, or employee of the state or of a 
political or governmental subdivision or other public entity within the 
boundaries of the state acting in an official capacity. 


History. Effective Dates. 
Acts 2021, ch. 491, § 18. Acts 2021, ch. 491, § 23. May 24, 2021. 


20-13-203. Authority of attorney general and reporter to release 
claims regarding opioids. 


Upon written approval of the governor and comptroller of the treasury, the 
attorney general and reporter has the authority to release any pending or 
future claim of governmental entities against McKesson Corporation, Cardinal 
Health, Inc., AmerisourceBergen Corporation, and Johnson & Johnson and 
affiliates, subsidiaries, and other entities related to these companies that are 
released in the McKesson Corporation, Cardinal Health, Inc., Amerisource- 
Bergen Corporation, and Johnson & Johnson settlement agreements for 
activities related to the manufacture, marketing, distribution, dispensing, or 
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sale of opioids, or related activities, if the attorney general deems the release 
necessary to the interest of the state in the resolution of the opioid crisis. 


History. 


Effective Dates. 


Acts 2021, ch. 491, § 19. Acts 2021, ch. 491, § 23. May 24, 2021. 


20-13-204. Review of Tennessee opioid abatement council. 


The Tennessee opioid abatement council established pursuant to § 33-11- 
103 must be reviewed in accordance with §§ 4-29-118(a) and 4-29-244(b). 


History. 


Effective Dates. 


Acts 2021, ch. 491, § 20. Acts 2021, ch. 491, § 23. May 24, 2021. 


20-13-205. Effect on powers of attorney general and reporter — Cumu- 


lative and supplemental. 


This part shall not be construed as a restriction or a limitation upon the 
powers that the attorney general and reporter might otherwise have under the 
laws of this state but must be construed as cumulative of and supplemental to 
these powers. 


History. 


Effective Dates. 


Acts 2021, ch. 491, § 21. Acts 2021, ch. 491, § 23. May 24, 2021. 


Section 


20-14-101. 
20-14-102. 
20-14-1083. 
20-14-104. 
20-14-105. 


20-14-1086. 
20-14-107. 


20-14-108. 


CHAPTER 14 
VIOLENCE IN THE WORKPLACE 


Chapter definitions. 

Temporary restraining order and injunction. 

Jurisdiction. 

Petition — Affidavit — Duration of temporary restraining order. 

Hearing on petition — Response — Relevant testimony — Duration of injunction — 
Renewal of injunction. 

Service of petition, temporary restraining order, and notice of hearing. 

Delivery of orders to law enforcement agencies — Availability of information to law 
enforcement officers. 

Construction of chapter. 


20-14-101. Chapter definitions. 


As used in this chapter, unless the context otherwise requires: 
(1) “Course of conduct” means a pattern of conduct composed of a series of 


acts over a period of time, however short, evidencing a continuity of purpose, 
including following or stalking an employee to or from the employee’s place 
of work, entering the workplace of an employee, following an employee 
during hours of employment, telephone calls to an employee, and correspon- 
dence with an employee, including, but not limited to, the use of the public 
or private mails, interoffice mail, facsimile or computer e-mail; 

(2) “Credible threat of violence” means a knowing and willful statement or 
course of conduct that would cause a reasonable person to believe that the 
person is under threat of death or serious bodily injury and that is intended 
to, and that actually causes, a person to believe that the person is under 
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threat of death or serious bodily injury; 

(3) “Employer” means any person or entity that employs one (1) or more 
employees and shall include the state and its political subdivisions and 
instrumentalities; and 

(4) “Unlawful violence” means assault, aggravated assault, stalking, 
intimidation, or extortion as prohibited by §§ 39-13-101, 39-13-102, 39-17- 
315, 39-17-309 and 39-14-112. 


History. related to violence in the workplace, please 
Acts 2002, ch. 541, § 2; 2011, ch. 315, §§ 1,2. refer to Acts 2011, ch. 315. 


Compiler’s Notes. 
For the preamble to the act concerning laws 


20-14-102. Temporary restraining order and injunction. 


Any employer or employee who has suffered unlawful violence or a credible 
threat of violence from any individual, or an organization that the individual 
is affiliated with, which can reasonably be construed to have been carried out 
at the workplace, may seek a temporary restraining order and an injunction 
prohibiting further unlawful violence or threats of violence by that individual, 
or the organization that individual is affiliated with, at the workplace. Nothing 
in this chapter shall be construed as authorizing a court to issue a temporary 
restraining order or injunction prohibiting speech or other activities that are 
protected by the constitutions of this state or the United States. 


History. related to violence in the workplace, please 
Acts 2002, ch. 541, § 3; 2011, ch. 315, § 3. refer to Acts 2011, ch. 315. 


Compiler’s Notes. 
For the preamble to the act concerning laws 


20-14-103. Jurisdiction. 


(a) Except for proceedings involving a nonresident respondent, the court of 
competent jurisdiction of the county where the unlawful violence or credible 
threat of violence occurred shall have jurisdiction over all proceedings under 
this chapter. 

(b) For proceedings under this chapter involving a nonresident respondent, 
the court of competent jurisdiction where the petitioner’s workplace is located 
shall have jurisdiction, where the act involving unlawful violence or a credible 
threat of unlawful violence meets the elements for personal jurisdiction 
provided for under § 20-2-223(a)(3) or (a)(4). 


History. 
Acts 2002, ch. 541, § 4. 


20-14-104. Petition — Affidavit — Duration of temporary restraining 
order. 


Upon filing a petition with the court for an injunction pursuant to this 
chapter, the petitioner may obtain a temporary restraining order if the 
petitioner also files an affidavit that, to the satisfaction of the court, shows 
reasonable proof that an employee or employer has suffered unlawful violence 
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or a credible threat of violence by the respondent and that great or irreparable 
harm will result to an employee or an employer if the injunction is not granted. 
The affidavit shall further show that the petitioner has conducted a reasonable 
investigation into the underlying facts that are the subject of the petition. A 
temporary restraining order granted under this chapter shall remain in effect, 
at the court’s discretion, for a period not to exceed fifteen (15) days, unless 
otherwise modified or terminated by the court. 


History. related to violence in the workplace, please 
Acts 2002, ch. 541, § 5; 2011, ch. 315, § 4. refer to Acts 2011, ch. 315. 


Compiler’s Notes. 
For the preamble to the act concerning laws 


20-14-105. Hearing on petition — Response — Relevant testimony — 
Duration of injunction — Renewal of injunction. 


Within ten (10) days of the filing of the petition under this chapter or as soon 
as practical thereafter, but in no case later than thirty (30) days after the filing 
of the petition, a hearing shall be held on the petition for the injunction. In the 
event a hearing cannot be scheduled within the county where the case is 
pending within the thirty-day period, it shall be scheduled and heard as soon 
as possible. The respondent may file a response that explains, excuses, 
justifies, or denies the alleged unlawful violence or credible threat of violence 
or may file a cross-complaint under this chapter. At the hearing, the judge shall 
receive any testimony that is relevant and may make an independent inquiry. 
If the judge finds by clear and convincing evidence that the respondent 
engaged in unlawful violence or made a credible threat of violence, an 
injunction shall be issued prohibiting further unlawful violence or threats of 
violence at the workplace or while the employee or employer is acting within 
the course and scope of employment. An injunction issued pursuant to this 
chapter shall have a duration of not more than three (3) years. At any time 
within the three-month period before the expiration of the injunction, the 
petitioner may apply for a renewal of the injunction by filing a new petition for 
an injunction pursuant to this chapter. 


History. related to violence in the workplace, please 
Acts 2002, ch. 541, § 6; 2011, ch. 315, § 5. refer to Acts 2011, ch. 315. 


Compiler’s Notes. 
For the preamble to the act concerning laws 


20-14-106. Service of petition, temporary restraining order, and notice 
of hearing. 


Upon the filing of a petition for an injunction under this chapter, the 
respondent shall be personally served with a copy of the petition, temporary 
restraining order, if any, and notice of hearing on the petition. 


History. 
Acts 2002, ch. 541, § 7. 
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20-14-107. Delivery of orders to law enforcement agencies — Availabil- 
ity of information to law enforcement officers. 


The court shall order the petitioner or the attorney for the petitioner to 
deliver a copy of each temporary restraining order or injunction, or modifica- 
tion or termination of the temporary restraining order or injunction, granted 
under this chapter, by the close of the business day on which the order was 
granted, to the law enforcement agencies within the court’s discretion as are 
requested by the petitioner. Each appropriate law enforcement agency shall 
make available information as to the existence and current status of these 
orders to law enforcement officers responding to the scene of reported unlawful 
violence or a credible threat of violence. 


History. 
Acts 2002, ch. 541, § 8. 


20-14-108. Construction of chapter. 


Nothing in this chapter shall be construed as expanding, diminishing, 
altering or modifying the duty, if any, of an employer to provide a safe 
workplace for employees and other persons. Nothing in this chapter shall be 
construed to prohibit an employer or employee from pursuing any other civil or 
criminal remedy provided by law. 


History. 
Acts 2002, ch. 541, § 9. 


CHAPTER 15 


POLICY ON GRANTING COMITY TO FOREIGN LAW, 
LEGAL CODE OR SYSTEM 


Section 

20-15-101. Chapter definition. 

20-15-102. Public policy. 

20-15-103. Primary factor in interpretation, enforcement or application of agreement providing 
for choice of foreign law, legal code or system is preservation of constitutional rights. 

20-15-104. Choice of venue or forum. 

20-15-105. Application to various forms of business association. 

20-15-106. Application to foreseeable violations of constitutional rights from foreign law, legal 
code or system. 


20-15-101. Chapter definition. 


As used in this chapter, “foreign law, legal code, or system” means any law, 
legal code, or system of a jurisdiction outside of any state or territory of the 
United States, including, but not limited to, international organizations and 
tribunals, and applied by that jurisdiction’s courts, administrative bodies, or 
other formal or informal tribunals. 


History. ognizing the right to contract freely under the 
Acts 2010, ch. 983, § 1. laws of this state, but also recognizing that this 
Compiler’s Notes. right may be reasonably and rationally circum- 


For the preamble to the act concerning rec- scribed pursuant to the state’s interest to pro- 
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tect and promote rights and privileges granted 
under the United States or Tennessee Consti- 
tutions, please refer to Acts 2010, ch. 983. 


20-15-102. Public policy. 


It is the public policy of this state that the primary factor which a court, 
administrative agency, arbitrator, mediator or other entity or person acting 
under the authority of state law shall consider in granting comity to a decision 
rendered under any foreign law, legal code or system against a natural person 
in this state is whether the decision rendered either violated or would violate 
any right of the natural person in this state guaranteed by the Tennessee 
Constitution or the United States Constitution or any statute or decision under 
those constitutions. 


History. 
Acts 2010, ch. 983, § 2. 


20-15-103. Primary factor in interpretation, enforcement or applica- 
tion of agreement providing for choice of foreign law, legal 
code or system is preservation of constitutional rights. 


(a) If any contract, arbitration agreement or other agreement provides for 
the choice of a foreign law, legal code or system to govern its interpretation or 
the resolution of any claim or dispute and if the enforcement or interpretation 
of the contract, arbitration agreement or other agreement applying that choice 
of law provision either resulted or would result in a violation of any right 
guaranteed by the Tennessee Constitution or the United States Constitution, 
then it is the public policy of this state that the primary factor in interpreta- 
tion, enforcement or application of the contract, arbitration agreement or other 
agreement shall be preservation of the constitutional rights of the natural 
person in this state against whom enforcement is sought, unless otherwise 
directed by state statute. 

(b) Nothing in this chapter shall be interpreted to limit the right of a natural 
person of this state to voluntarily restrict or limit their own constitutional 
rights by contract or specific waiver consistent with constitutional principles; 
however, the language of any such contract or other waiver shall be strictly 
construed in favor of preserving the constitutional rights of the natural person 
in this state. 


History. 
Acts 2010, ch. 983, § 3. 


20-15-104. Choice of venue or forum. 


(a) If any contract, arbitration agreement or other agreement provides for 
the choice of venue or forum outside any state or territory of the United States 
and if the enforcement or interpretation of the contract, arbitration agreement 
or other agreement applying that choice of venue or forum provision either 
resulted or would result in a violation of any right of a natural person in this 
state guaranteed by the Tennessee Constitution or the United States Consti- 
tution, then it is the public policy of this state that, in interpreting or 
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construing the contract or arbitration agreement or other agreement, the 
primary factor to be considered is whether it can be interpreted or construed to 
preserve the constitutional rights of the natural person in this state against 
whom enforcement is sought. 

(b) If a natural person of this state, subject to personal jurisdiction in this 
state, seeks to maintain litigation, arbitration, agency or similarly binding © 
proceedings in this state and if the courts of this state find that granting a 
claim of forum non conveniens or a related claim violates or would likely 
violate the constitutional rights of the non-claimant in the foreign forum with 
respect to the matter in dispute, then it is the public policy of this state that the 
claim shall be denied. 


History. 
Acts 2010, ch. 983, § 4. 


Law Reviews. 
Aligning Law and Forum: The Home Court 
Advantage, 81 Tenn. L. Rev. 1 (2018). 


20-15-1005. Application to various forms of business association. 


Without prejudice to any other legal right, this chapter shall not apply to a 
corporation, partnership or other form of business association. 


History. 
Acts 2010, ch. 988, § 5. 


20-15-106. Application to foreseeable violations of constitutional 
rights from foreign law, legal code or system. 


The public policies expressed in this chapter shall apply only to actual or 
foreseeable violations of the constitutional rights of a natural person in this 
state from a foreign law, legal code or system. 


History. 
Acts 2010, ch. 9838, § 6. 


CHAPTER 16 
SUMMARY JUDGMENT 


Section 
20-16-101. Burden of proof in summary judgment motions. 


20-16-101. Burden of proof in summary judgment motions. 


In motions for summary judgment in any civil action in Tennessee, the 
moving party who does not bear the burden of proof at trial shall prevail on its 
motion for summary judgment if it: 

(1) Submits affirmative evidence that negates an essential element of the 
nonmoving party’s claim; or 

(2) Demonstrates to the court that the nonmoving party’s evidence is 
insufficient to establish an essential element of the nonmoving party’s claim. 





History. 
Acts 2011, ch. 498, § 1. 


Compiler’s Notes. 

Acts 2011, ch. 498, § 2 provided that the act 
(which enacted T.C.A. § 20-16-101, which over- 
ruled the summary judgment standard for par- 
ties who do not bear the burden of proof at trial 
set forth in Hannan v. Alltel Publishing Co., 
270 S.W.3d 1 (Tenn. 2008)), except as set forth 
in the act, did not change Rule 56 of the 
Tennessee Rules of Civil Procedure. 

Acts 2011, ch. 498, § 3 provided that the act, 
which enacted this section, shall apply to ac- 
tions filed on or after July 1, 2011. 

For the preamble to the act regarding the 
burden of proof in summary judgment motions, 
please refer to Acts 2011, ch. 498. 


Law Reviews. 

Day on Tort: Tenn. Code Ann. §§ 55-10- 
311(A): What Does It Mean? (John Day), 49 
Tenn. B.J. 37 (2013). 

The Law at Work: Variation in State and 
Federal Pleading Standards: Webb and Veasy 
(Edward G. Phillips with Brandon L. Morrow), 
49 Tenn. B.J. 26 (2013). 


Workers’ Compensation Appeals Board 
Decisions. 
An employee alleged various injuries caused 
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by a fall at work. After some discovery was 
conducted, the employer filed a motion for sum- 
mary judgment, alleging the employee’s evi- 
dence was insufficient as a matter of law to 
establish a compensable injury. After request- 
ing and receiving additional time to respond to 
the motion, the employee’s counsel filed a mo- 
tion to withdraw. The trial court scheduled a 
hearing on both motions, requiring the employ- 
ee’s counsel to present his client’s argument in 
response to the motion for summary judgment 
prior to its entertaining the motion to with- 
draw. During his argument, the employee’s 
counsel acknowledged he had no expert medical 
evidence to submit in opposition to the employ- 
er’s motion for summary judgment. Following 
the hearing, the trial court granted the motion 
to withdraw but denied the motion for sum- 
mary judgment. The employer has appealed. 
Upon careful consideration of the record, the 
trial court’s order denying the motion for sum- 
mary judgment was reversed and the case was 
remanded for entry of an order granting the 
motion. King v. Kasai North America, Inc., 2019 
TN Wrk Comp App Bd LEXIS 16. 


CHAPTER 17 
TENNESSEE PUBLIC PARTICIPATION ACT 


Section 

20-17-101. 
20-17-102. 
20-17-1038. 
20-17-104. 


Short title. 
Purpose of chapter. 
Chapter definitions. 


Petition to dismiss legal action filed in response to party’s exercise of the right of free 


speech, right to petition, or right of association — Response — Stay of discovery. 


20-17-105. 
20-17-106. 
20-17-107. 
20-17-108. 
20-17-109. 
20-17-110. 


Effect of chapter. 
Intent of chapter. 
Severability. 


20-17-101. Short title. 


Burden of proof — Dismissal of legal action. 
Appeal of order dismissing or refusing to dismiss legal action. 
Award of court costs, attorney’s fees, and other costs and expenses — Additional relief. 


This chapter shall be known and may be cited as the “Tennessee Public 


Participation Act.” 


History. 
Acts 2019, ch. 185, § 1. 


Compiler’s Notes. 
Acts 2019, ch. 185, § 2 provided that the act, 


20-17-102. Purpose of chapter. 


which enacted this chapter, shall apply to any 
legal action commenced on or after July 1, 
2019. 


The purpose of this chapter is to encourage and safeguard the constitutional 
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rights of persons to petition, to speak freely, to associate freely, and to 
participate in government to the fullest extent permitted by law and, at the 
same time, protect the rights of persons to file meritorious lawsuits for 
demonstrable injury. This chapter is consistent with and necessary to imple- 
ment the rights protected by the Constitution of Tennessee, Article I, §§ 19 and 
23, as well as by the First Amendment to the United States Constitution, and 
shall be construed broadly to effectuate its purposes and intent. 


History. which enacted this chapter, shall apply to any 
Acts 2019, ch. 185, § 1. legal action commenced on or after July 1, 


Compiler’s Notes. 2019. 


Acts 2019, ch. 185, § 2 provided that the act, 


20-17-103. Chapter definitions. 


As used in this chapter: 

(1) “Communication” means the making or submitting of a statement or 
document in any form or medium, including oral, written, audiovisual, or 
electronic; : 

(2) “Exercise of the right of association” means exercise of the constitu- 
tional right to join together to take collective action on a matter of public 
concern that falls within the protection of the United States Constitution or 
the Tennessee Constitution; 

(3) “Exercise of the right of free speech” means a communication made in 
connection with a matter of public concern or religious expression that falls 
within the protection of the United States Constitution or the Tennessee 
Constitution; 

(4) “Exercise of the right to petition” means a communication that falls 
within the protection of the United States Constitution or the Tennessee 
Constitution and: 

(A) Is intended to encourage consideration or review of an issue by a 
federal, state, or local legislative, executive, judicial, or other governmen- 
tal body; or 

(B) Is intended to enlist public participation in an effort to effect 
consideration of an issue by a federal, state, or local legislative, executive, 
judicial, or other governmental body; 

(5) “Legal action” means a claim, cause of action, petition, cross-claim, or 
counterclaim or any request for legal or equitable relief initiated against a 
private party; 

(6) “Matter of public concern” includes an issue related to: 

(A) Health or safety; 

(B) Environmental, economic, or community well-being; 

(C) The government; 

(D) A public official or public figure; 

(EK) A good, product, or service in the marketplace; 

(F) A literary, musical, artistic, political, theatrical, or audiovisual 
work; or 

(G) Any other matter deemed by a court to involve a matter of public 
concern; and 
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(7) “Party” does not include a governmental entity, agency, or employee. 


History. which enacted this chapter, shall apply to any 
Acts 2019, ch. 185, § 1. legal action commenced on or after July 1, 


Compiler’s Notes. 2019. 


Acts 2019, ch. 185, § 2 provided that the act, 


20-17-104. Petition to dismiss legal action filed in response to party’s 
exercise of the right of free speech, right to petition, or 
right of association — Response — Stay of discovery. 


(a) Ifa legal action is filed in response to a party’s exercise of the right of free 
speech, right to petition, or right of association, that party may petition the 
court to dismiss the legal action. 

(b) Such a petition may be filed within sixty (60) calendar days from the date 
of service of the legal action or, in the court’s discretion, at any later time that 
the court deems proper. 

(c) A response to the petition, including any opposing affidavits, may be 
served and filed by the opposing party no less than five (5) days before the 
hearing or, in the court’s discretion, at any earlier time that the court deems 
proper. 

(d) All discovery in the legal action is stayed upon the filing of a petition 
under this section. The stay of discovery remains in effect until the entry of an 
order ruling on the petition. The court may allow specified and limited 
discovery relevant to the petition upon a showing of good cause. 


History. which enacted this chapter, shall apply to any 
Acts 2019, ch. 185, § 1. legal action commenced on or after July 1, 
2019. 


Compiler’s Notes. 
Acts 2019, ch. 185, § 2 provided that the act, 


20-17-105. Burden of proof — Dismissal of legal action. 


(a) The petitioning party has the burden of making a prima facie case that 
a legal action against the petitioning party is based on, relates to, or is in 
response to that party’s exercise of the right to free speech, right to petition, or 
right of association. 

(b) If the petitioning party meets this burden, the court shall dismiss the 
legal action unless the responding party establishes a prima facie case for each 
essential element of the claim in the legal action. 

(c) Notwithstanding subsection (b), the court shall dismiss the legal action 
if the petitioning party establishes a valid defense to the claims in the legal 
action. 

(d) The court may base its decision on supporting and opposing sworn 
affidavits stating admissible evidence upon which the liability or defense is 
based and on other admissible evidence presented by the parties. 

(e) If the court dismisses a legal action pursuant to a petition filed under 
this chapter, the legal action or the challenged claim is dismissed with 
prejudice. 

(f) If the court determines the responding party established a likelihood of 
prevailing on a claim: 
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(1) The fact that the court made that determination and the substance of 
the determination may not be admitted into evidence later in the case; and 

(2) The determination does not affect the burden or standard of proof in 
the proceeding. 


History. which enacted this chapter, shall apply to any 
Acts 2019, ch. 185, § 1. legal action commenced on or after July 1, 


Compiler’s Notes. 5 de 


Acts 2019, ch. 185, § 2 provided that the act, 


20-17-106. Appeal of order dismissing or refusing to dismiss legal 
action. 


The court’s order dismissing or refusing to dismiss a legal action pursuant to 
a petition filed under this chapter is immediately appealable as a matter of 
right to the court of appeals. The Tennessee Rules of Appellate Procedure 
applicable to appeals as a matter of right governs such appeals. 


History. which enacted this chapter, shall apply to any 
Acts 2019, ch. 185, § 1. legal action commenced on or after July 1, 
2019. 


Compiler’s Notes. 
Acts 2019, ch. 185, § 2 provided that the act, 


20-17-107. Award of court costs, attorney’s fees, and other costs and 
expenses — Additional relief. 


(a) If the court dismisses a legal action pursuant to a petition filed under 
this chapter, the court shall award to the petitioning party: 

(1) Court costs, reasonable attorney’s fees, discretionary costs, and other 
expenses incurred in filing and prevailing upon the petition; and 

(2) Any additional relief, including sanctions, that the court determines 
necessary to deter repetition of the conduct by the party who brought the 
legal action or by others similarly situated. 

(b) If the court finds that a petition filed under this chapter was frivolous or 
was filed solely for the purpose of unnecessary delay, and makes specific 
written findings and conclusions establishing such finding, the court may 
award to the responding party court costs and reasonable attorney’s fees 
incurred in opposing the petition. 


History. which enacted this chapter, shall apply to any 
Acts 2019, ch. 185, § 1. legal action commenced on or after July 1, 
2019. 


Compiler’s Notes. 
Acts 2019, ch. 185, § 2 provided that the act, 


20-17-108. Effect of chapter. 


Nothing in this chapter: 

(1) Applies to an enforcement action that is brought in the name of the 
state or a political subdivision of this state by the attorney general, a district 
attorney general, or a county or municipal attorney; 

(2) Can result in findings or determinations that are admissible in 
evidence at any later stage of the underlying legal action or in any 
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subsequent legal action; 

(3) Affects or limits the authority of a court to award sanctions, costs, 
attorney’s fees, or any other relief available under any other statute, court 
rule, or other authority; 

(4) Affects, limits, or precludes the right of any party to assert any 
defense, remedy, immunity, or privilege otherwise authorized by law; 

(5) Affects the substantive law governing any asserted claim; 

(6) Creates a private right of action; or 

(7) Creates any cause of action for any government entity, agency, or 
employee. 


History. which enacted this chapter, shall apply to any 
Acts 2019, ch. 185, § 1. legal action commenced on or after July 1, 


Compiler’s Notes. 2019. 


Acts 2019, ch. 185, § 2 provided that the act, 


20-17-109. Intent of chapter. 


This chapter is intended to provide an additional substantive remedy to 
protect the constitutional rights of parties and to supplement any remedies 
which are otherwise available to those parties under common law, statutory 
law, or constitutional law or under the Tennessee Rules of Civil Procedure. 


History. which enacted this chapter, shall apply to any 
Acts 2019, ch. 185, § 1. legal action commenced on or after July 1, 
2019. 


Compiler’s Notes. 
Acts 2019, ch. 185, § 2 provided that the act, 


20-17-1100. Severability. 


If any provision of this chapter or the application thereof to any person or 
circumstance is held invalid, such invalidity shall not affect other provisions or 
applications of chapter 185 of the Public Acts of 2019 that can be given effect 
without the invalid provision or application, and to that end the provisions of 
chapter 185 of the Public Acts of 2019 are declared to be severable. 


History. which enacted this chapter, shall apply to any 
Acts 2019, ch. 185, § 1. legal action commenced on or after July 1, 
2019. 


Compiler’s Notes. 
Acts 2019, ch. 185, § 2 provided that the act, 


CHAPTER 18 
THREE-JUDGE PANEL 


Section 

20-18-101. Civil complaints required to be heard and determined by three-judge panel — Notice 
— Three-judge panel. 

20-18-102. Venue for civil action heard by three-judge panel. 

20-18-103. Effect of chapter. 

20-18-104. Jurisdiction of appeal from decisions of three-judge panel — Notice of appeal. 

20-18-105. Restrictions on substitute plan for plan enacted by general assembly apportioning or 
redistricting state legislative or congressional districts — Interim districting plan — 
Appeal. 
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20-18-101. Civil complaints required to be heard and determined by 
three-judge panel — Notice — Three-judge panel. 


(a) A civil action in which the complaint meets each of the following criteria 
must be heard and determined by a three-judge panel pursuant to this chapter: 

(1) Challenges the constitutionality of: ; 

(A) A state statute, including a statute that apportions or redistricts 
state legislative or congressional districts; 

(B) An executive order; or 

(C) An administrative rule or regulation; 

(2) Includes a claim for declaratory judgment or injunctive relief; and 

(3) Is brought against the state, a state department or agency, or a state 

official acting in their official capacity. 
(b)(1) When an action described in subsection (a) is filed, the person or 
entity filing the action shall provide notice of the complaint to the presiding 
judge of the judicial district, who shall notify the supreme court. The 
supreme court shall select two (2) trial court judges of courts of record to sit 
with the judge to whom the civil action was originally assigned as a 
three-judge panel to hear and decide the civil action. 

(2) To ensure that members of the three-judge panel are drawn from 
different regions of the state, the supreme court shall select one (1) judge 
from each grand division of the state other than the grand division in which 
the civil action was originally filed. 

(3) The supreme court shall designate one (1) member of the panel to 
serve as the chief judge. 

(4) Should any member of the three-judge panel be disqualified or 
otherwise unable to serve on the panel, the supreme court shall appoint as 
a replacement another trial court judge from the same grand division as the 
judge being replaced, who shall serve by interchange, as provided in Rules 
10B and 11 of the Tennessee Supreme Court Rules. 

(5) In the event of a disagreement among the three (3) judges comprising 
the panel, the majority prevails. 

(6) The rules promulgated by the supreme court shall govern the practice 
and procedure of the three-judge panel including what procedural matters 
may be decided solely by the chief judge. 

(c) The three-judge panel shall sit in the supreme court building in the 
grand division in which the civil action was filed, unless a location is otherwise 
designated by the supreme court. 


History. which enacted this chapter, applies to civil 
Acts 2021, ch. 566, § 1. actions pending or filed on or after July 1, 2021. 
Compiler’s Notes. Effective Dates. 


Acts 2021, ch. 566, § 2 provided that the act, Acts 2021, ch. 566, § 2. July 1, 2021. 


20-18-102. Venue for civil action heard by three-judge panel. 


Notwithstanding § 4-4-104 and any other law to the contrary, venue for a 
civil action described in § 20-18-101(a) is the county where the plaintiff 
resides, or if more than one (1) plaintiff is a party to the action, a county where 
any plaintiff resides. If the plaintiff in a civil action described in § 20-18-101(a) 
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is not a resident of this state, then venue for the civil action is in Sumner 
County. 


History. which enacted this chapter, applies to civil 
Acts 2021, ch. 566, § 1. actions pending or filed on or after July 1, 2021. 
Compiler’s Notes. Effective Dates. 


Acts 2021, ch. 566, § 2 provided that the act, Acts 2021, ch. 566, § 2. July 1, 2021. 


20-18-103. Effect of chapter. 


(a) This chapter does not create a cause of action independent of existing 
Tennessee or federal law and does not waive the defense of sovereign immunity 
where that defense applies. 

(b) This chapter does not affect the procedures and remedies provided in 
title 67, chapter 1, part 18. However, a case filed pursuant to title 67, chapter 
1, part 18, that meets the requirements of § 20-18-101(a) must be heard by a 
three-judge panel pursuant to this chapter. 


History. which enacted this chapter, applies to civil 
Acts 2021, ch. 566, § 1. actions pending or filed on or after July 1, 2021. 
Compiler’s Notes. Effective Dates. 


Acts 2021, ch. 566, § 2 provided that the act, Acts 2021, ch. 566, § 2. July 1, 2021. 


20-18-104. Jurisdiction of appeal from decisions of three-judge panel 
— Notice of appeal. 


Except as provided in § 20-18-105, the court of appeals shall have jurisdic- 
tion of appeals from the decisions of a three-judge panel appointed pursuant to 
this chapter. Notice of such appeal must be filed with the court of appeals. 


History. which enacted this chapter, applies to civil 
Acts 2021, ch. 566, § 1. actions pending or filed on or after July 1, 2021. 
Compiler’s Notes. Effective Dates. 


Acts 2021, ch. 566, § 2 provided that the act, Acts 2021, ch. 566, § 2. July 1, 2021. 


20-18-105. Restrictions on substitute plan for plan enacted by general 
assembly apportioning or redistricting state legislative or 
congressional districts — Interim districting plan — Ap- 
peal. 


(a) Pursuant to Article II, Sections 4, 5, and 6 of the Constitution of 
Tennessee, which vest the power of apportionment with the general assembly, 
a court, including the supreme court or a three-judge panel, shall not impose 
a substitute plan for a plan enacted by the general assembly apportioning or 
redistricting state legislative or congressional districts under this chapter 
unless the court first gives the general assembly a period of time to remedy any 
defects identified by the court in the court’s findings of fact and conclusions of 
law. The period of time given must not be less than fifteen (15) calendar days 
from the issuance of the court’s findings of fact and conclusions of law, and in 
setting the period of time, the court shall consider whether the general 
assembly is currently in session or out of session. 

(b) If the general assembly does not enact a new plan within the period of 
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time set by the court pursuant to subsection (a), then the court may impose an 
interim districting plan for use only in the next election cycle, provided the 
interim districting plan differs from the districting plan enacted by the general 
assembly only to the extent necessary to remedy any defects identified by the 
court. 

(c) A party in an action challenging a statute that apportions or redistricts 
state legislative or congressional districts that is dissatisfied with the final 
judgment of the three-judge panel may appeal to the supreme court, as a 
matter of right, within thirty (80) days from the entry of the judgment of the 
three-judge panel. The record on appeal must conform to the requirements of 
Rule 24 of the Tennessee Rules of Appellate Procedure. 


History. which enacted this chapter, applies to civil 
Acts 2021, ch. 566, § 1. actions pending or filed on or after July 1, 2021. 
Compiler’s Notes. Effective Dates. 


Acts 2021, ch. 566, § 2 provided that the act, Acts 2021, ch. 566, § 2. July 1, 2021. 
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TITLE 21 
PROCEEDINGS IN CHANCERY 


1. Bills In Chancery. 


Section 


21-1-101. 
21-1-102. 
21-1-103. 
21-1-104. 
21-1-105. 
21-1-106. 
21-1-107. 


21-1-201. 
21-1-202. 
21-1-203. 
21-1-204. 
21-1-205. 
21-1-206. 


21-1-301. 
21-1-302. 
21-1-303. 
21-1-304. 
21-1-305. 


21-1-401. 
21-1-402. 
21-1-403. 
21-1-404. 
21-1-405. 
21-1-406. 


21-1-501. 
21-1-502. 


21-1-601. 
21-1-602. 


21-1-701. 
21-1-702. 
21-1-703. 
21-1-704. 


CHAPTER 1 
BILLS IN CHANCERY 


Part 1. General Provisions 


Application to all equitable proceedings. 

Oaths to bills. 

Right to trial by jury. 

Appointment of referees and commissioners. 
Appointments to serve process. 

Regulation of master’s proceedings. 
Incompetency of chancellor on vacation matters. 


Part 2. Process 


Copy of bill on demand. 

Names included in process. 
Personal service dispensed with. 
Service by publication. 

Actual notice to nonresidents. 
Memorandum book for process. 


Part 3. Contempt on Failure to Appear 


Procedure on defendant’s failure to appear. 
Attachments. 

Refusal to answer fully. 

Procedure after commitment. 

Extension of time to answer. 


Part 4. Decrees Pro Confesso 


Original attachment — Effect of decree. 

Time decree becomes absolute without attachment. 
Death of defendant after decree. 

Time defense allowed. 

Security from complainant on decree. 

Effect of execution before setting aside. 


Part 5. Transfer of Cases 


Incompetency of judge. 
Suits related to actions in other courts. 


Part 6. Answers 


Oath to answer. 


Evidential value of answer in discovery and where oath not waived. 


Part 7. Rules and Orders of Clerk and Master 


Powers of clerk and master. 

Entry of proceedings by clerk and master. 
Time of proceedings. 

Insertion in rule docket. 
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Section 

21-1-705. Rule days. 

21-1-706. Notice of proceedings by clerk. 


21-1-707. 


Notice of alteration of rules and orders. 


Part 8. Decrees and Execution 


21-1-801. Sequestration. 

21-1-802. Mesne and final process — Common law writs. 
21-1-803. Foreclosure sale. 

21-1-804. Enforcement of orders and decrees. 

21-1-805. Issuance of attachment. 

21-1-806. Attachment without service of decree. 


21-1-807. 
21-1-808. 
21-1-809. 
21-1-810. 
21-1-811. 


Commitment for nonperformance of decree. 
Habeas corpus on purge of contempt. 
Hearing on habeas corpus. 

Reinstatement of remanded cases. 

Notice of appellate decree. 


PART 1 
GENERAL PROVISIONS 


21-1-101. Application to all equitable proceedings. 


This title applies to all equitable proceedings in any other court. 


History. 


Code 1858, § 2752; Shan., § 4448; Code 


Cross-References. 
One form of action, Tenn. R. Civ. P. 2. 


1932, § 8569; T.C.A. (orig. ed.), § 21-101. 


Compiler’s Notes. } 
See the Tennessee rules of civil procedure for 


Textbooks. 
Tennessee Jurisprudence, 11 Tenn. Juris., 
Equity, §§ 2, 46, 55. 


other provisions governing chancery proceed- 


ings. 


1. Equitable Proceeding in Law Court. 
In a proceeding in circuit court by employee 
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employer’s demurrer since an equitable pro- 
ceeding was involved and rules of chancery 


to set aside a lump settlement for compensation 
the trial court was entitled to grant a discre- 
tionary appeal to employer upon overruling of 


21-1-102. Oaths to bills. 


applied. Beard v. Standard Coosa Thatcher Co., 
188 Tenn. 14, 216 S.W.2d 706, 1948 Tenn. 
LEXIS 487 (1948). 


Bills required to be under oath may be sworn to in the state before any judge, 
clerk of a court, general sessions judge or notary public, whose attestation shall 
be deemed evidence of the fact. Bills required to be under oath may be sworn 
to out of the state, before a notary public, or a commissioner for this state, 
whose attestation shall be accompanied by the notary public’s or commission- 
er’s seal of office, or before a judge of the state, whose official character shall be - 
attested by the clerk of the court in which the judge presides. 


History. 

Code 1858, §§ 43830, 4331 (deriv. Acts 1801, 
ch. 6, § 11; 1826, ch. 19, § 1); Shan., §§ 6140, 
6141; Code 1932, §§ 10411, 10412; impl. am. 


Acts 1959, ch. 109, § 16; impl. am. Acts 1961, 
ch. 329, § 1; impl. am. Acts 1963, ch. 345, § 1; 
impl. am. Acts 1979, ch. 68, §§ 2, 3; T.C.A. (orig. — 
ed.), § 21-106. 
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Cross-References. 
Signing of pleadings, Tenn. R. Civ. P. 11. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§ 110. 
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Tennessee Jurisprudence, 1 Tenn. Juris., Af- 
fidavits, § 2. 


NOTES TO DECISIONS 


Analysis 


1. Bill for Divorce. 

2. Mandamus Petition. 
3. Foreign Official. 

1 


. Bill for Divorce. 

Bill for divorce is “bill in chancery” within 
this section providing that oath may be admin- 
istered out of this state. Carter v. Carter, 28 
Tenn. App. 478, 191 S.W.2d 451, 1944 Tenn. 
App. LEXIS 80 (Tenn. Ct. App. 1944). 


2. Mandamus Petition. 
A bill or petition for mandamus may, notwith- 


21-1-103. Right to trial by jury. 


standing § 18-1-108, be sworn to before clerk 
and master. State ex rel. McMurray v. Arnwine, 
138 Tenn. 227, 197 S.W. 564, 1917 Tenn. LEXIS 
24 (1917). 


3. Foreign Official. 

This section authorizes a verification before 
the designated officials of other states of the 
United States only; it does not authorize an 
oath before an official of a foreign country even 
though he purports to hold one of the specified 
positions. McFerrin v. McFerrin, 28 Tenn. App. 
552, 191 S.W.2d 946, 1945 Tenn. App. LEXIS 93 
(Tenn. Ct. App. 1945). 


Either party to a suit in chancery is entitled, upon application, to a jury to 
try and determine any material fact in dispute, save in cases involving 
complicated accounting, as to such accounting and those elsewhere excepted by 
law or by this code, and all the issues of fact in any proper cases, shall be 


submitted to one (1) jury. 


History. 
Acts 1976, ch. 436, § 1; T.C.A., § 21-1011. 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
8§ 8, 202, 216. 

Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 1-39.01-1, 1-49.01-1. 

Tennessee Jurisprudence, 11 Tenn. Juris., 
Equity, §§ 56, 60-65, 71; 17 Tenn. Juris., Jury, 
§§ 2, 6. 


Law Reviews. 

Equity — Right to Jury Trial in Equity 
Cases, 22 Tenn. L. Rev. 230. 

Jury Trial in Chancery Court in Tennessee, 7 
Vand. L. Rev. 393. 

Laches at Law in Tennessee, 28 U. Mem. L. 
Rey. 211 (1997). 

Tennessee Procedure — Right to Jury Trial in 
Chancery — Purely Equitable Suit, 7 Vand. L. 
Rev. 299. 


NOTES TO DECISIONS 


Analysis 


. Procedure. 

. Verdict Binding on Judge. 

. Special Verdicts. 

. Parties Entitled to Trial by Jury. 

. Parties Not Entitled to Trial by Jury. 


= OP WN FE 


. Procedure. 

To the extent proceedings in chancery are not 
covered under the rules of civil procedure, the 
effect of this section is to restore the previous 
law, otherwise, the rules of civil procedure are 
controlling. Smith County Education Asso. v. 
Anderson, 676 S.W.2d 328, 1984 Tenn. LEXIS 
936 (Tenn. 1984). 


2. Verdict Binding on Judge. 

The jury verdict provided under this section 
is binding upon the judge, and not of an advi- 
sory nature. Smith County Education Asso. v. 
Anderson, 676 S.W.2d 328, 1984 Tenn. LEXIS 
936 (Tenn. 1984). 


3. Special Verdicts. 

In chancery proceedings where the special 
verdict of the jury contains conclusions of law 
which are inconsistent with findings of fact, it is 
for the jury to determine the facts and the trial 
judge to apply the appropriate principles of law 
to those facts. Smith County Education Asso. v. 
Anderson, 676 S.W.2d 328, 1984 Tenn. LEXIS 
936 (Tenn. 1984). 
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Where a jury verdict in chancery proceedings 
is a special verdict, Tenn. R. Civ. P. 49 governs 
their use. Smith County Education Asso. v. 
Anderson, 676 S.W.2d 328, 1984 Tenn. LEXIS 
936 (Tenn. 1984). 


4, Parties Entitled to Trial by Jury. 

A party to an action brought under the Edu- 
cation Professional Negotiations Act, (§§ 49-5- 
601 — 49-5-604) or the Open Meetings Act, 
(§§ 8-44-101 — 8-44-106) is entitled to a jury 
trial. Smith County Education Asso. v. Ander- 
son, 676 S.W.2d 328, 1984 Tenn. LEXIS 936 
(Tenn. 1984). 

Tenn. Code Ann. § 21-1-103 provides a broad 
statutory right to a jury trial in equity cases. 
Sasser v. Averitt Express, Inc., 839 S.W.2d 422, 
1992 Tenn. App. LEXIS 403 (Tenn. Ct. App. 
1992). 

Property owners who challenged the validity 
of a municipal annexation ordinance in a de- 
claratory judgment action were entitled to a 
jury trial. State ex rel. Allen v. City of Newport, 
422 $.W.3d 567, 2013 Tenn. App. LEXIS 393 
(Tenn. Ct. App. June 18, 2013), appeal denied, 
— §.W.3d —, 2013 Tenn. LEXIS 968 (Tenn. Nov. 
13, 2015), 

Appellate court erred in holding that the 
Governmental Tort Liability Act (GTLA) ap- 
plied to a former police chief’s age-discrimina- 
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tion claims against a city under the Tennessee 
Human Rights Act (THRA) because the THRA 
evinced an unmistakable legislative intent to 
remove whatever immunity a governmental 
entity might have had under the GTLA, the 
THRA clearly established a right to trial by jury 
on THRA claims filed in chancery court. Sneed 
v. City of Red Bank, 459 S.W.3d 17, 2014 Tenn. 
LEXIS 962 (Tenn. Dec. 2, 2014). 


5. Parties Not Entitled to Trial by Jury. 

There is no right to trial by jury in a proceed- 
ing conducted pursuant to Tenn. Code Ann. 
§ 44-17-120, which provides a summary proce- 
dure for the destruction of vicious or rabid dogs. 
State v. Hartley, 790 S.W.2d 276, 1990 Tenn. 
LEXIS 215 (Tenn. 1990). 

There is no right to a jury trial prior to the 
issuance of an order of protection issued under 
the Domestic Abuse Act, T.C.A. § 36-3-601 et 
seq. Clark v. Crow, 37 S.W.3d 919, 2000 Tenn. 
App. LEXIS 492 (Tenn. Ct. App. 2000). 

Trial court properly granted the hospital’s 
motion for a non-jury trial, as appellant was not 
entitled to a jury trial in this retaliation case; it 
was originally filed in the circuit court, and the 
statute did not confer a right to a jury trial in 
such cases. Terry v. Jackson-Madison Cty. Gen. 
Hosp. Dist., 572 S.W.3d 324, 2018 Tenn. App. 
LEXIS 372 (2018). 


DECISIONS UNDER PRIOR LAW 


Analysis 


. Constitutional Guaranty — Scope. 
. Scope of Statutory Right. 
—Common Law Rule. 

. Construction and Interpretation. 
—“Hither Party” — Construed. 
—Material Fact in Dispute. 

. Trial Without Jury. 

. —Complicated Accounts. 

. —Ouster Proceedings. 

10. —Contempt. 

11. Jury Trial — Statutory Right. 
12. —Disputed Issues. 

13. —Bill to Set Up Will. 

14. —Abatement of Nuisance. 

15. Waiver. 

16. Discretion of Court. 

17. Application. 

18. —Time for Demand. 

19. —Rule of Court. 

20. Verdict of Jury. 

21. —All Issues Decided. 

22. Withdrawal of Issues. 

23. —Discretion. 

24. —Creation of Parol Trust. 

25. Appeal. 

26. —Questions on Appeal. 

27. —Evidence Weighed by Chancellor. 
28. —Evidence to Support Verdict. 


OHONABANRWNYH 


1. Constitutional Guaranty — Scope. 

The constitutional guaranty of jury trial 
(Tenn. Const. art. I, § 6) refers to the right in 
common law actions, not to suits of an equitable 
nature. Neely v. State, 63 Tenn. 174, 1874 Tenn. 
LEXIS 224 (1874); Jackson, Morris & Co. v. 
Nimmo, 71 Tenn. 597, 1879 Tenn. LEXIS 120 
(1879); Miller v. Washington County, 143 Tenn. 
488, 226 S.W. 199, 1920 Tenn. LEXIS 36 (1920); 
Third Nat’l Bank v. American Equitable Ins. 
Co., 27 Tenn. App. 249, 178 S.W.2d 915, 19438 
Tenn. App. LEXIS 140 (Tenn. Ct. App. 1943); 
Pass v. State, 181 Tenn. 613, 184 S.W.2d 1, 1944 
Tenn. LEXIS 283 (1944). 

The constitutional provision that the right of 
trial by jury shall remain inviolate does not 
guarantee the right of trial by a jury in any 
cause of which the chancery court has jurisdic- 
tion, exercised according to the forms by which 
such courts are accustomed to administer rem- 
edies. Exum v. Griffis Newbern Co., 144 Tenn. 
239, 230 S.W. 601, 1921 Tenn. LEXIS 33 (1921). 

The constitutional guarantee of jury trial 
(Tenn. Const. art. I, § 6) refers to civil action 
and criminal prosecutions at common law but 
does not extend to suits in an equitable nature 
where such right is conferred only by statute. 
Harbison vy. Briggs Bros. Paint Mfg. Co., 209 
Tenn. 534, 354 S.W.2d 464, 1962 Tenn. LEXIS 
387 (1962), overruled in part, Ennix v. Clay, 703 
S.W.2d 1387, 1986 Tenn. LEXIS 820 (Tenn. 
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1986); Bauman v. Smith, 499 S.W.2d 935, 1972 
Tenn. App. LEXIS 288 (Tenn. Ct. App. 1972). 

Where the chancery court exercises concur- 
rent jurisdiction with the circuit court in law 
cases, or where the chancery court is autho- 
rized to try cases in which there is a constitu- 
tional or special statutory right to ajury trial, a 
jury may be properly demanded. Ashe v. State, 
518 S.W.2d 360, 1975 Tenn. LEXIS 719 (Tenn. 
1975). 

Unless the general assembly acts to the con- 
trary, the general rule of law in Tennessee is 
that a party to a suit of an inherently equitable 
nature in the chancery court cannot demand a 
jury trial as a matter of right. Hurt v. Earnhart, 
539 S.W.2d 133, 1976 Tenn. App. LEXIS 248 
(Tenn. Ct. App. 1976). 


2. Scope of Statutory Right. 

Under the provisions in this article, either 
party has a right to ajury to try and determine 
any proper issue of fact involved in any case 
pending in the chancery court. Allen v. Saul- 
paw, 74 Tenn. 477, 1880 Tenn. LEXIS 276 
(1880). 

In the absence of rule of court regulating the 
matter, the demand of a jury to try issues of fact 
in chancery court may be made at any time 
before the cause is heard by the chancellor. 
Stepp v. Stepp, 11 Tenn. App. 578, — S.W.2d —, 
1930 Tenn. App. LEXIS 40 (Tenn. Ct. App. 
1930). 

This section is the only source of right to trial 
by jury in chancery. Greene County Union 
Bank v. Miller, 18 Tenn. App. 239, 75 S.W.2d 49, 
1934 Tenn. App. LEXIS 26 (Tenn. Ct. App. 
1934). 

The constitutional guaranty of trial by jury 
refers only to actions at law, but where suits are 
tried in equity the right of trial by jury exists 
only to the extent provided by statute. Third 
Nat Bank v. American Equitable Ins. Co., 27 
Tenn. App. 249, 178 S.W.2d 915, 1943 Tenn. 
App. LEXIS 140 (Tenn. Ct. App. 1943). 

The phrase in this section excepting “those 
elsewhere excepted by law or by provisions of 
this Code” excepts from the right to jury trial 
only those cases which are excepted by the 
provisions of the Code and those statutory 
exceptions not found in the Code, or such as by 
their very nature must necessarily be deemed 
inappropriate and not a proper case to be sub- 
mitted to the jury, or cases of such a compli- 
cated and intricate nature involving mixed 
questions of law and fact not suitable for solu- 
tion by a jury. Moore v. Mitchell, 205 Tenn. 591, 
329 S.W.2d 821, 1959 Tenn. LEXIS 398 (1959). 

In suit to impress an equitable lien where 
there was no conflict in evidence in the trial, 
court of appeals could not reverse the cause for 
jury trial. Vick v. Vick, 60 Tenn. App. 600, 449 
S.W.2d 717, 1968 Tenn. App. LEXIS 289 (Tenn. 
Ct. App. 1968). 

Lines of cases holding that jury verdicts in 
chancery cases are advisory only and lines of 
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cases holding that chancery jury verdicts have 
the same force and effect as jury verdicts at law 
are both correct, for the correct rule depends 
upon (1) the nature of the litigation, (2) the 
statutes in existence at the time, (3) whether 
the jury was called for by either of the parties or 
by the chancellor. Hurt v. Earnhart, 539 S.W.2d 
133, 1976 Tenn. App. LEXIS 248 (Tenn. Ct. 
App. 1976). 


3. —Common Law Rule. 

There was no right at common law to a jury 
in an equity cause. Marler v. Wear, 117 Tenn. 
244, 96 S.W. 447, 1906 Tenn. LEXIS 44 (1906); 
State ex rel. Mynatt v. King, 137 Tenn. 17, 191 
S.W. 352, 1916 Tenn. LEXIS 49 (1916). 

There was no right at common law to a jury 
in an equity cause. Bauman v. Smith, 499 
S.W.2d 935, 1972 Tenn. App. LEXIS 288 (Tenn. 
Ct. App. 1972). 

Following the repeal of the former section a 
party to a lawsuit of an equitable nature could 
not demand a jury as a matter of right, and a 
chancellor, or a circuit or criminal court judge 
sitting as a chancellor in such an action, could 
submit issues of fact to a jury as he deemed 
appropriate but was not bound by the jury 
finding on the issues submitted. State ex rel. 
Webster v. Daugherty, 530 S.W.2d 81, 1975 
Tenn. App. LEXIS 172 (Tenn. Ct. App. 1975). 


4. Construction and Interpretation. 

The construction of the words “and all issues 
of fact in any proper case shall be submitted to 
one jury” is part of the legislative intent to 
make jury trials in chancery court conform to 
practice of common law, in that all issues of fact 
must be submitted to one jury and not tried 
piecemeal and litigants have no greater rights 
by jury trial in chancery court than litigants 
have in jury trial at common law. Bauman v. 
Smith, 499 S.W.2d 935, 1972 Tenn. App. LEXIS 
288 (Tenn. Ct. App. 1972). 


5. —“Either Party” — Construed. 

“Kither party” must be construed to mean all 
parties having similar interests, in the sense of 
an entire party complainant or defendant, or all 
the complainants or all the defendants. It was 
not intended to split a single cause of action up 
into two separate trials, one before the court 
and the other before a jury. Burns v. Nashville, 
142 Tenn. 541, 221 S.W. 828, 1919 Tenn. LEXIS 
80 (1920). 

In a suit by the taxpayers of the city against 
the mayor and others on account of misman- 
agement, embezzlement, and the illegal letting 
of contracts, two defendants were not entitled 
to a trial by jury where the other defendants 
had answered without demanding a jury trial. 
Burns v. Nashville, 142 Tenn. 541, 221 S.W. 
828, 1919 Tenn. LEXIS 80 (1920). 

The chancellor may refuse to submit issues 
that are of a complicated nature which because 
of peculiar rules or other requirements may be 
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determined by chancellor. Arrants v. Sweetwa- 
ter Bank & Trust Co., 55 Tenn. App. 631, 404 
S.W.2d 253, 1965 Tenn. App. LEXIS 268 (Tenn. 
Ct. App. 1965). 


6. —Material Fact in Dispute. 

Unless a material fact is in dispute, the right 
to jury trial does not exist. De Rossett Hat Co. 
v. London Lancashire Fire Ins. Co., 134 Tenn. 
199, 183 S.W. 720, 1915 Tenn. LEXIS 158 
(1916); Litterer v. Wright, 151 Tenn. 210, 268 
S.W. 624, 1924 Tenn. LEXIS 60 (1925); Union 
City & Obion County Bar Ass’n v. Waddell, 30 
Tenn. App. 263, 205 S.W.2d 573, 1947 Tenn. 
App. LEXIS 84 (Tenn. Ct. App. 1947). 

Application for a jury trial is not to be denied 
where the issue is whether a deed is a mort- 
gage. Simmons v. Hart, 6 Tenn. Civ. App. (6 
Higgins) 400 (1915). 

A party does not lose his right to a trial by 
jury upon determinative issues because he has 
not submitted an additional determinative is- 
sue favorable to his opponent. Such opponent is 
entitled to submit such other issue. First Nat] 
Bank v. Hartsell, 14 Tenn. App. 578, — S.W.2d 
—, 1932 Tenn. App. LEXIS 63 (Tenn. Ct. App. 
1932). 


7. Trial Without Jury. 


8. —Complicated Accounts. 

The chancery court has inherent jurisdiction 
in equity over a suit for accounting, and suits 
involving claims and counterclaims, where the 
accounts are too complicated to be dealt with in 
a court of law. Greene County Union Bank v. 
Miller, 18 Tenn. App. 239, 75 S.W.2d 49, 1934 
Tenn. App. LEXIS 26 (Tenn. Ct. App. 1934). 

The foundation of jurisdiction in equity, in a 
case of complicated accounts, is based upon the 
inadequacy of the legal remedy. Greene County 
Union Bank v. Miller, 18 Tenn. App. 239, 75 
S.W.2d 49, 1934 Tenn. App. LEXIS 26 (Tenn. 
Ct. App. 1934). 

As to what constitutes complexity of ac- 
counts, such as to authorize a court of equity to 
assume jurisdiction, must be determined by the 
chancellor in each particular case. Greene 
County Union Bank v. Miller, 18 Tenn. App. 
239, 75 S.W.2d 49, 1934 Tenn. App. LEXIS 26 
(Tenn. Ct. App. 1934). 

If accounts are complicated, that of itself 
constitutes sufficient ground for the assump- 
tion of jurisdiction by court of equity; as well as 
where the account is made up of items for and 
against each party, or the items are numerous 
and extended over a long period of time. Greene 
County Union Bank vy. Miller, 18 Tenn. App. 
239, 75 S.W.2d 49, 1934 Tenn. App. LEXIS 26 
(Tenn. Ct. App. 1934). 

Where there was an action on several notes 
and to have security sold and applied and 
where answers and cross bills raised issues of 
fraud, deceit, subrogation, usury, and damages 
from a previous injunction and from conversion 


PROCEEDINGS IN CHANCERY 


724 


of the security, the accounting was so compli- 
cated as to justify the trial court in denying — 
trial by jury. Greene County Union Bank v. 
Miller, 18 Tenn. App. 239, 75 S.W.2d 49, 1934 
Tenn. App. LEXIS 26 (Tenn. Ct. App. 1934). 


9. —Ouster Proceedings. 

Summary proceedings in ouster are not tri- 
able by jury as of right, where the legislative 
act stipulates that the proceeding in chancery 
should be summary. State ex rel. Timothy v. 
Howse, 134 Tenn. 67, 183 S.W. 510, 1915 Tenn. 
LEXIS 147, L.R.A. (n.s.) 1916D1090 (1916). 


10. —Contempt. 

Defendant was not entitled to trial by jury in 
contempt proceeding in circuit court for violat- 
ing injunction against illegal sale of intoxicat- 
ing liquor as the law provided that abatement 
of public nuisance should be conducted in ac- 
cordance with procedure of court of chancery, 
and chancellor had authority to punish for 
contempt summarily. Pass v. State, 181 Tenn. 
613, 184 S.W.2d 1, 1944 Tenn. LEXIS 283 
(1944). 


11. Jury Trial — Statutory Right. 

Chancellor may not deprive litigant of right 
to have substantial disputes as to matters of 
fact passed on by jury. Arrants v. Sweetwater 
Bank & Trust Co., 55 Tenn. App. 631, 404 
S.W.2d 253, 1965 Tenn. App. LEXIS 268 (Tenn. 
Ct. App. 1965). 

The right of a party to trial by jury in 
chancery court is not unlimited and the chan- 
cellor may refuse to submit issues that are of a 
complicated nature, but such action is subject 
to review. Bauman v. Smith, 499 S.W.2d 935, 
1972 Tenn. App. LEXIS 288 (Tenn. Ct. App. 
1972). 

Prior to the 1976 enactment a party to a suit 
of an equitable nature in the chancery court 
could not demand a jury trial as a matter of 
right. Hurt v. Earnhart, 539 S.W.2d 133, 1976 
Tenn. App. LEXIS 248 (Tenn. Ct. App. 1976). 


12. —Disputed Issues. 

In equity cases where there is a trial by jury 
it is the duty of the chancellor to see that none 
but proper and material issues are submitted to 
the jury, a material issue being one which is 
determinative of the whole case or a distinct 
branch of it. Third Nat’l Bank v. American 
Equitable Ins. Co., 27 Tenn. App. 249, 178 
S.W.2d 915, 1943 Tenn. App. LEXIS 140 (Tenn. 
Ct. App. 1943). 

In equity cases where there is a trial by jury 
the jury does not try the whole case or render a 
general verdict for one party or the other, but 
tries only the disputed issues submitted to it in 
the form of questions, and answers them “Yes” 
or “No,” or states the amount or value when the 
question calls for that, then the chancellor, if he 
approves such answers decides the case on the ~ 
answers of the jury, the undisputed facts and 
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the applicable law. Third Nat’l Bank v. Ameri- 
can Equitable Ins. Co., 27 Tenn. App. 249, 178 
S.W.2d 915, 1943 Tenn. App. LEXIS 140 (Tenn. 
Ct. App. 1943). 

Where there is sufficient evidence, which if 
believed would entitle complainant to a decree 
it is error for the chancellor to withdraw the 
issues from the jury. Henry v. Southern Fire & 
Casualty Co., 46 Tenn. App. 335, 330 S.W.2d 18, 
1958 Tenn. App. LEXIS 147 (Tenn. Ct. App. 
1958). 

Jury findings supported by competent mate- 
rial evidence have same force and effect in 
chancery action as in jury trial at law. Davis v. 
Mason & Dixon Tank Lines, Inc., 539 S.W.2d 
40, 1975 Tenn. App. LEXIS 185 (Tenn. Ct. App. 
1975). 


13. —Bill to Set Up Will. 

It is error for the chancellor to refuse com- 
plainant’s demand for jury trial of the issues of 
fact presented by his bill, and denied by the 
answer, alleging the making of a will by a 
testator when he was sane, and its destruction 
by him when insane, and seeking to set it up, 
and also alleging conveyance of the devised 
property by him while insane, and seeking to 
set it aside. Traughber v. Smelser, 108 Tenn. 
347, 67 S.W. 475, 1901 Tenn. LEXIS 35 (1902). 


14. —Abatement of Nuisance. 

In a suit to abate a public nuisance under 
title 29, ch. 3, a party is entitled to a jury trial. 
State ex rel. Mynatt v. King, 137 Tenn. 17, 191 
S.W. 352, 1916 Tenn. LEXIS 49 (1916). 


15. Waiver. 

The waiver of a jury demanded in the bill 
made by agreement at or before the first trial 
that the chancellor might try the case as a jury 
does not deprive the defendant of the right to 
demand a jury on a second or new trial, espe- 
cially where it is not shown that there was any 
rule regulating the matter. Worthington v. 
Nashville, C. & S. L. R. Co., 114 Tenn. 177, 86 
S.W. 307, 1904 Tenn. LEXIS 80 (1904). 


16. Discretion of Court. 

There is no absolute right to trial by jury ina 
suit for which the chancery court has inherent, 
equitable jurisdiction, but the submission of 
facts to ajury in such a case is a matter within 
the discretion of the chancellor. Greene County 
Union Bank v. Miller, 18 Tenn. App. 239, 75 
S.W.2d 49, 1934 Tenn. App. LEXIS 26 (Tenn. 
Ct. App. 1934). 

In a chancery suit for accounting, the ques- 
tion as to the right of a party to ajury trial is for 
the determination by the chancellor, from the 
pleadings, as to whether the case involves com- 
plicated accounting; and, if it does, the party 
has no absolute right to a trial by jury. Greene 
County Union Bank v. Miller, 18 Tenn. App. 
239, 75 S.W.2d 49, 1934 Tenn. App. LEXIS 26 
(Tenn. Ct. App. 1934). 
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In a suit on promissory notes, in which de- 
fendants filed a cross bill alleging that the notes 
in suit were procured by fraud, and that plain- 
tiff had converted collateral security given by 
defendants to secure payment of the notes, 
which issues called for a complicated account- 
ing, the chancellor properly refused to submit 
the issues to ajury. Greene County Union Bank 
v. Miller, 18 Tenn. App. 239, 75 S.W.2d 49, 1934 
Tenn. App. LEXIS 26 (Tenn. Ct. App. 1934). 


17. Application. | 


18. —Time for Demand. 

Where a jury in chancery is not demanded in 
the pleadings, then a jury cannot be demanded 
by either party until the rights of the other 
party has been fully enjoyed as to the time for 
taking proof. Harris v. Bogle, 115 Tenn. 701, 92 
S.W. 849, 1905 Tenn. LEXIS 99 (1906). 


19. —Rule of Court. 

A rule of court requiring the demand for a 
jury to be made at the next term after issue 
taken is reasonable and valid, as it does not 
limit or restrict the right given by statute. 
Hamilton v. Ritchie, 53 S.W. 198, 1899 Tenn. 
Ch. App. LEXIS 62 (1899). 

Chancery court could not deprive a defendant 
who has demanded a jury trial in his answer of 
the right to such jury trial given him by statute, 
even though defendant had not complied with 
rule of court requiring defendant to demand a 
jury by motion in court after joinder of issue, as 
the statute is mandatory and the court rule was 
in conflict therewith. World Granite Co. v. Mor- 
ris Bros., 142 Tenn. 665, 222 S.W. 527, 1919 
Tenn. LEXIS 83 (1919). 


20. Verdict of Jury. 

In ejectment action seeking possession of 
land, compensatory and punitive damages and 
removal of cloud from title, verdict of jury as to 
compensatory damages was binding on chan- 
cellor rather than advisory only where jury was 
had on demand of complainant, amount of 
damages was in issue and record disclosed a 
substantial compliance with rules of court by 
complainant. McDonald v. Stone, 45 Tenn. App. 
172, 321 S.W.2d 845, 1958 Tenn. App. LEXIS 
121 (Tenn. Ct. App. 1958). 

Even though verdict of jury as to amount of 
compensatory damages was binding on chan- 
cellor in ejectment action, chancellor had au- 
thority to suggest remittitur as authorized by 
§ 20-10-102. McDonald v. Stone, 45 Tenn. App. 
172, 321 S.W.2d 845, 1958 Tenn. App. LEXIS 
121 (Tenn. Ct. App. 1958). 

On appeal of cases of a nonequitable nature 
tried in a chancery court before a jury, the 
verdict of the jury has all the weight and effect 
of a verdict at law, and the appellate court may 
review only to ascertain the presence of mate- 
rial facts to support the verdict. Hurt v. Earn- 
hart, 539 S.W.2d 133, 1976 Tenn. App. LEXIS 
248 (Tenn. Ct. App. 1976). 
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21. —All Issues Decided. 

The verdict of a jury in a chancery case where 
there are several issues should be upon all of 
the issues, and if they cannot agree upon all, 
the court should enter a mistrial and submit all 
the issues to another jury, as it is not proper to 
take as settled the issues found by a former jury 
and submit to the new jury the unsettled issues 
only. Buchanan v. Gower, 7 Tenn. Civ. App. (7 
Higgins) 306 (1916). 


22. Withdrawal of Issues. 


23. —Discretion. 

A directed verdict is unknown in chancery 
practice. Whether requested to do so or not, it is 
the duty of the chancellor to withdraw, or 
decline to submit to the jury an issue to support 
which there is no evidence. When he does direct 
a verdict, however, it has the effect of with- 
drawing the issue as without support in the 
undisputed and uncontroverted evidence ad- 
duced. Mutual Life Ins. Co. v. Burton, 167 Tenn. 
606, 72 S.W.2d 778, 1934 Tenn. LEXIS 16 
(1934); Standard Life Ins. Co. v. Strong, 19 
Tenn. App. 404, 89 S.W.2d 367, 1935 Tenn. App. 
LEXIS 53 (Tenn. Ct. App. 1935). 

Chancellor has a wide discretion in with- 
drawing issues from a jury, since litigants in 
chancery proceedings do not always have the 
right to trial by jury because of exceptions set 
forth in this section. Hunt v. Hunt, 169 Tenn. 1, 
80 S.W.2d 666, 1934 Tenn. LEXIS 102 (1935). 


24. —Creation of Parol Trust. 

Chancellor is entitled to withdraw issues 
involved in parol trust case unless there is clear 
and convincing evidence in favor of trust. Hunt 
v. Hunt, 169 Tenn. 1, 80 S.W.2d 666, 1934 Tenn. 
LEXIS 102 (1935). 
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25. Appeal. 

Action of chancellor in refusing to submit 
issues to jury is subject to review. Arrants v. 
Sweetwater Bank & Trust Co., 55 Tenn. App. 
631, 404 S.W.2d 258, 1965 Tenn. App. LEXIS 
268 (Tenn. Ct. App. 1965). 


26. —Questions on Appeal. 

In an appeal from a judgment entered on the 
verdict of a jury in a trial in equity the question 
on appeal is whether there is any material 
evidence to support the verdict. Davis v. Mitch- 
ell, 27 Tenn. App. 182, 178 S.W.2d 889, 1943 
Tenn. App. LEXIS 139 (Tenn. Ct. App. 1943). 


27. —Evidence Weighed by Chancellor. 

Upon a motion for a new trial, in equity cases 
where there is a trial by jury, challenging the 
sufficiency of the evidence to support the ver- 
dict, it is the duty of the trial judge to weigh the 
evidence and satisfy himself that it preponder- 
ates in favor of the verdict, or, if it does not, to 
grant a new trial; and if the record affirma- 
tively shows he did not perform this duty the 
appellate court must reverse and remand for a 
new trial. Third Nat’l Bank v. American Equi- 
table Ins. Co., 27 Tenn. App. 249, 178 S.W.2d 
915, 1943 Tenn. App. LEXIS 140 (Tenn. Ct. 
App. 1943). 


28. —Evidence to Support Verdict. 

On review of a chancery case wherein mate- 
rial facts were tried by a jury, the question in 
the court of appeals is the same as if the appeal 
had been from a judgment entered on the 
verdict of the jury in a trial at law, namely, 
whether there is any material evidence to sup- 
port the verdict. Davis v. Mitchell, 27 Tenn. 
App. 182, 178 S.W.2d 889, 1943 Tenn. App. 
LEXIS 139 (Tenn. Ct. App. 1948). 


21-1-104. Appointment of referees and commissioners. 


The chancellors, in vacation as well as in term, have the power to appoint 
referees or commissioners to take accounts, where the clerk and master is 
interested or is unable to attend, or in other cases where it is deemed 


expedient. 


History. 

Code 1858, § 4414 (deriv. Acts 1835-1836, ch. 
4, § 12); Shan., § 6224; Code 1932, § 10498; 
T.C.A. (orig. ed.), § 21-1104. 


Cross-References. 
Appointment of masters, Tenn. R. Civ. P. 53. 


Law Reviews. 
The Tennessee Court System (Frederic S. Le 
Clercq), 8 Mem. St. U.L. Rev. 189. 


The Tennessee Court System — Chancery 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 281. 


Attorney General Opinions. 

Service of process in delinquent tax actions, 
OAG 84-208, 1984 Tenn. AG LEXIS 156 
(6/27/84). 














727 


BILLS IN CHANCERY 


21-1-107 


NOTES TO DECISIONS 


1. Client of Solicitor Competent. 

That the person named as special commis- 
sioner was a client of one of the solicitors whose 
fees were to be fixed does not constitute a legal 


bar to his appointment; it may have weight 
with the appointing chancellor. Rogers v. Rog- 
ers, 42 S.W. 70, 1896 Tenn. Ch. App. LEXIS 116 
(1896). 





21-1-105. Appointments to serve process. 


The chancellors may also, in like manner, appoint persons to serve original, 
mesne or final process, in particular cases, under special application. 


Law Reviews. 
Quiet Title Actions in Tennessee, 15 Mem. St. 
U.L. Rev. 263. (1985). 


History. 

Code 1858, § 4415 (deriv. Acts 1835-1836, ch. 
4, § 12); Shan., § 6225; Code 1932, § 10494; 
modified; T.C.A. (orig. ed.), § 21-1105. 


Cross-References. 
Process, by whom served, Tenn. R. Civ. P. 
4.01. 


21-1-106. Regulation of master’s proceedings. 


The chancellor may also, in vacation as well as in term, but if in vacation, on 
reasonable notice to the opposite party, regulate and control all proceedings in 
the master’s office, and, for good cause shown, may set aside, modify or alter 
any such proceedings, upon such terms as appear equitable. 


History. Law Reviews. 

Code 1858, § 4416 (deriv. Acts 1801, ch. 6, The Tennessee Court System — Chancery 
§ 41); Shan., § 6226; Code 1932, § 10495; Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
T.C.A. (orig. ed.), § 21-1106. Rev. 281. 


Cross-References. 
Masters, appointment and powers, Tenn. R. 
Civ. P. 53. 


NOTES TO DECISIONS 


1. Chancellor’s Power to Regulate Notice. 
The chancellor, at chambers, may prescribe a 
notice shorter than that prescribed by statute. 


Markham v. Townsend, 2 Cooper’s Tenn. Ch. 
713 (1877). 


21-1-107. Incompetency of chancellor on vacation matters. 


In all cases in which the chancellor of the division in which any cause is 
pending is incompetent, the chancellor of any adjoining division has the same 
power, in vacation, to make all such orders and decrees, issue all such process, 
and dissolve, restore or modify injunctions, to appoint receivers, and do and 
perform any other duty that may be performed by the chancellor of the 
division, as provided by this part, but notice of the application shall be the 
same as to time and place as is prescribed for taking depositions. The party 
making the application shall state, by affidavit, that the chancellor is incom- 
petent. 


8§ 6227, 6228; Code 1932, §§ 10496, 10497; 
modified; T.C.A. (orig. ed.), § 21-1107. 


History. 
Acts 1870-1871, ‘ch. 31,:§§ 1, .2;~Shan., 
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Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§ 625. 
PART 2 
PROCESS 


21-1-201. Copy of bill on demand. 


The clerk shall issue, upon demand, to any one of the defendants, the 
defendant’s agent or attorney, to whom no copy of the bill appears by the 
sheriff's return to have been delivered, a certified copy of the bill, to be charged 
in the bill of costs. 


History. Law Reviews. 

Code 1858, § 4344 (deriv. Acts 1845-1846, ch. An Exegesis of the Ejectment Statutes of 
122,§ 1); Acts 1877, ch. 45,§ 2;Shan.,§ 6154; Tennessee (R.D. Cox), 18 Mem. St. U.L. Rev. 
Code 1932, § 10425; T.C.A. (orig. ed.), § 21- 581 (1988). 

206. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
Or loo: 


21-1-202. Names included in process. 


Attachments, injunctions and all other process issued to any one (1) county 
shall embrace the names of all the defendants required to be served with the 
process residing in that county. 


History. Law Reviews. 
Code 1858, § 4345 (deriv. Acts 1845-1846, ch. The Tennessee Court System — Criminal 


122, § 3); Shan., § 6155; Code 1932, § 10426; Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
T.C.A. (orig. ed.), § 21-207. Rev. 319. 


Textbooks. 
Tennessee Jurisprudence, 11 Tenn. Juris., 
Equity, § 47. 


21-1-203. Personal service dispensed with. 


(a) Personal service of process on the defendant in a court of chancery is 
dispensed with in the following cases: 

(1) When the defendant is a nonresident of this state; 

(2) When, upon inquiry at the defendant’s usual place of abode, the 
defendant cannot be found so as to be served with process, and there is just 
ground to believe that the defendant is gone beyond the limits of the state; 

(3) When the sheriff makes return upon any leading process that the 
defendant is not to be found; 

(4) When the name of the defendant is unknown and cannot be ascer- 
tained upon diligent inquiry; 

(5) When the residence of the defendant is unknown and cannot be 
ascertained upon diligent inquiry; 

(6) When judicial and other attachments will lie, under this code, against 
the property of the defendant; and 
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(7) When a domestic corporation has ceased to do business and has no 
known officers, directors, trustees or other legal representatives on whom 


personal service may be had. 


(b) To dispense with process in any of the cases listed in subsection (a), the 
facts shall be stated under oath in the bill, or by separate affidavit, or appear 


by the return. 


History. 

Code, 1858, §§ 4352, 4853 (deriv. Acts 1787, 
fae, s 351801, ch. 6,.§. 14)1843)'ch, 15, $1; 
1833, ch. 47, § 3; 1835-1836, ch. 43, § 5; 1855- 
1856, ch. 164, § 2); Acts 1915, ch. 42; Shan., 
§§ 6162, 6163; Code 1932, §§ 10431, 10432; 
T.C.A. (orig. ed.), § 21-212; modified. 


Rule Reference. 
This section is referred to in Rule 103 of the 
Tennessee Rules of Juvenile Procedure. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
8§ 52, 116, 136, 137, 443. 


Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 1-4-4 — 1-4-6. 

Tennessee Jurisprudence, 3 Tenn. Juris., At- 
tachment and Garnishment, § 80; 11 Tenn. 
Juris., Equity, § 47; 20 Tenn. Juris., Newspa- 
pers, § 3; 21 Tenn. Juris., Process, § 10. 


Law Reviews. 

Broadening The Bases of Individual In Per- 
sonam Jurisdiction in Tennessee, 22 Tenn. L. 
Rev. 237. 


NOTES TO DECISIONS 


Analysis 


. Constitutionality. 

Purpose. 

Strict Construction. 

—Unknown Parties. 

. —Grounds for Publication. 

Chancery Jurisdiction — Scope. 

Judgment Against Nonresident. 

—“Nonresident” Defined. 

. —Personal Judgment. 

0. —Property Impounded. 

1. —Attaching Interest of Nonresident Part- 
ner. 

12. —Vendor’s Lien — Enforcement Against 

Nonresident. 
13. —Quieting Title Against Nonresident. 
14. —Reformation of Deed. 
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15. —Tax Sale. 
16. Inability to Find Defendant. 
17. —Affidavit. 


18. —Premature Return of Inability to Find. 
19. Corporation. 

20. —Having No Officers or Agents. 

21. —Utility District. 

22. Residence of Defendant Unknown. 

23. Non Compos Mentis — Process Necessary. 
24. Return to Rule Days — Application of Rule. 
25. Questioning Validity of Notice. 

26. Defense After Pro Confesso. 

27. Persons Not in Being. 

28. Diligent Inquiry. 

29. Constructive Service Insufficient. 


1. Constitutionality. 

It is within the powers of a state to provide by 
statute for bringing into its courts nonresidents 
having interests in real property situated 


within the state for the purpose of enforcing a 
lien, or clearing a title, or subjecting the prop- 
erty to the satisfaction of debts and that juris- 
diction in such cases may be obtained by pub- 
lication of notice to such nonresidents. Connor 
v. Tennessee C. R. Co., 109 F. 931, 1901 U.S. 
App. LEXIS 4260 (6th Cir. Tenn. 1901). 


2. Purpose. 

Originally, courts of chancery acted only in 
personam. Instance after instance arose where 
it was seen to be necessary that in order to do 
complete justice this rule should be relaxed. As 
a result the legislature passed this section. 
Bradley v. Rock Gardens Utility Dist., 186 
Tenn. 665, 212 S.W.2d 657, 1948 Tenn. LEXIS 
596 (1948). 


3. Strict Construction. 

Originally courts of chancery acted only in 
personam, and the rule is only changed by 
statute, which must be strictly construed. 
Grace v. Hunt, 3 Tenn. 341, 1 Cooke 341, 18138 
Tenn. LEXIS 27 (1813); Grewar v. Henderson, 1 
Cooper’s Tenn. Ch. 76 (1872). 

The right conferred by subdivision (a)(7) of 
this section being statutory, it must be strictly 
construed. Bradley v. Rock Gardens Utility 
Dist., 186 Tenn. 665, 212 S.W.2d 657, 1948 
Tenn. LEXIS 596 (1948). 


4, —Unknown Parties. 

Proceedings against unknown parties are in- 
valid upon publication alone, which does not 
strictly comply with statutory requirements. 
Bleidorn v. Pilot Mountain Coal & Mining Co., 
89 Tenn. 166, 15 S.W. 737, 1890 Tenn. LEXIS 
36 (1890). 
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5. —Grounds for Publication. 

This section provides for two classes of cases 
without discriminating between them. The one 
class requires the fact on which the publication 
is grounded to appear on the face of the bill, or 
by affidavit attached; and in the other class, the 
fact upon which publication is grounded must 
appear by the officer’s return. If the bill is false, 
the proceedings are fraudulent and void, and 
the complainant must suffer the consequences; 
but if the officer’s return be false, the proceed- 
ings are not thereby invalidated, and the rem- 
edy of the defendant is against the officer alone, 
unless there be collusion between the officer 
and the complainant. Grewar v. Henderson, 1 
Cooper’s Tenn. Ch. 76 (1872). 


6. Chancery Jurisdiction — Scope. 

Chancery is not confined in the exercise of its 
jurisdiction to decrees in personam. Robert v. 
Frogge, 149 Tenn. 181, 258 S.W. 782, 1923 
Tenn. LEXIS 91 (1924). 

Personal service of process on a nonresident 
defendant is dispensed with by statute, in 
chancery cases. Anderson v. Stribling, 160 
Tenn. 453, 26 S.W.2d 131, 1929 Tenn. LEXIS 
121 (1930). 


7. Judgment Against Nonresident. 

The court cannot acquire jurisdiction by con- 
structive or substituted service of process to 
render personal judgment against a nonresi- 
dent defendant who does not appear; the rule is 
otherwise with respect to resident defendants. 
Frolich & Barbour v. Hanson, 155 Tenn. 601, 
296 S.W. 353, 1926 Tenn. LEXIS 85 (1927). 

The courts of this state have full authority to 
proceed against a nonresident upon seizure of 
his property within the state and publication, 
and such nonresident may be bound in such 
proceeding so far as his property in the state is 
concerned, but no further. Anderson v. Strib- 
ling, 160 Tenn. 453, 26 S.W.2d 131, 1929 Tenn. 
LEXIS 121 (1930). 

A personal judgment may not be rendered 
against a nonresident defendant of whom juris- 
diction is acquired only by publication notice. 
Lawson v. American Laundry Machinery Co., 
165 Tenn. 180, 54 S.W.2d 712, 1932 Tenn. 
LEXIS 35 (1932). 

A personal judgment may not be rendered 
against a nonresident defendant against whom 
jurisdiction is acquired only by publication. 
Turnblazer v. Smith, 214 Tenn. 277, 379 S.W.2d 
772, 1964 Tenn. LEXIS 475 (1964). 


8. —“Nonresident” Defined. 

By way of dicta it was said that the word 
“nonresident” may include domiciliaries so- 
journing or residing elsewhere. Saul v. Saul, 
122 F.2d 64, 1941 U.S. App. LEXIS 2907 (D.C. 
Cir. 1941). 

And, further if the statute should be so con- 
strued, the notice published pursuant to it 
would not be wanting in due process. Saul v. 
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Saul, 122 F.2d 64, 1941 U.S. App. LEXIS 2907 
(D.C. Cir. 1941). 


9. —Personal Judgment. 

No personal judgment can be rendered 
against a nonresident served with notice only 
by publication. Perry v. Young, 133 Tenn. 522, 
182 S.W. 577, 1915 Tenn. LEXIS 116, L.R.A. 
(n.s.) 1917B385 (1916). 


10. —Property Impounded. 

Courts of law cannot entertain suit against a 
nonresident for a personal demand, upon pub- 
lication alone, without attachment or other 
impoundment of property situated within the 
jurisdiction of the court; and want of jurisdic- 
tion over the nonresident is not, in such case, 
cured by the fact that a codefendant, jointly 
sued, but severally liable for the demand, was 
duly served with process. Farmers’ & Traders’ 
Bank of Allen County, 88 Tenn. 279, 12 S.W. 
545, 1889 Tenn. LEXIS 48 (1889). 

In a suit in chancery by minority certificate 
holders in a resident incorporated fraternal 
beneficiary association against it and a nonresi- 
dent similar association to declare illegal and 
ultra vires an attempted merger of the two 
associations, to restrain the disposition of the 
assets of the resident association under such 
void contract, and to require the return to the 
nonresident association of its assets illegally 
and wrongfully received by the resident asso- 
ciation and its officers, jurisdiction of the non- 
resident association may be obtained by substi- 
tuted process and constructive service by 
publication, where jurisdiction of the resident 
association has been obtained by personal ser- 
vice of process, appearance, and answer, and 
the jurisdiction of the subject matter, as the 
property of the corporations, has been obtained 
by impoundment by injunction, by which the 
court acquires jurisdiction to determine the 
entire controversy. Knapp v. Supreme Com- 
mandery, U. O. G. C. W., 121 Tenn. 212, 118 
S.W. 390, 1908 Tenn. LEXIS 17 (1908). 


11. —Attaching Interest of Nonresident 
Partner. 

Where interest of a partner in assets of a 
nonresident partnership is attached, other 
partners may be brought in by publication in 
order to ascertain the rights of the partners. 
Gaines v. Fourth Nat’l Bank, 52 S.W. 467, 1898 
Tenn. Ch. App. LEXIS 158 (1898). 


12. —Vendor’s Lien — 
Against Nonresident. 

As attachment of land is not necessary to 
enforce a vendor’s lien thereon, the court ac- 
quires jurisdiction by publication against a 
nonresident defendant, conforming to the re- 
quirements of this section, without complying 
with the requirements of § 29-6-145. Kyle v. 
Philips, 65 Tenn. 48, 1873 Tenn. LEXIS 296 
(1873); Kemper-Thomas Paper Co. v. Shyer, 108 
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Tenn. 444, 67 S.W. 856, 1901 Tenn. LEXIS 46 
(1902). 


13. —Quieting Title Against Nonresident. 

In suit to quiet title and to have rights 
declared, subdivision (a)(1) applies. Ray v. 
Haag, 1 Tenn. Ch. App. 249 (1901). 


14. —Reformation of Deed. 

Where in a suit to reform a deed the court 
had jurisdiction of the subject matter and three 
of the defendants named in such suit resided in 
the county where the suit was brought and the 
other nonresident defendants were served by 
publication of the decree of the court allowing 
such reformation was immune from collateral 
attack. Globe & Republic Ins. Co. v. Shields, 
170 Tenn. 485, 96 S.W.2d 947, 1936 Tenn. 
LEXIS 20 (1936). 


15. —Tax Sale. 

Publication of notice in city newspaper of 
proceeding by city to sell land of nonresident for 
nonpayment of city taxes was constructive no- 
tice and binding on nonresident, since nonresi- 
dent was not entitled to actual notice of accrual 
of city taxes on property and of proceeding to 
sell property for unpaid taxes, even though 
property had formerly been outside of city lim- 
its and was later taken in by city on extension 
of city limits. Moore v. Memphis, 184 Tenn. 92, 
195 S.W.2d 623, 1946 Tenn. LEXIS 264 (1946). 


16. Inability to Find Defendant. 

Tax sale was void where jurisdiction over 
defendant was supposedly acquired by publica- 
tion based on a not to be found return, but 
record showed that no return had in fact been 
made. Naylor v. Billington, 213 Tenn. 614, 378 
S.W.2d 737, 1964 Tenn. LEXIS 429 (1964). 

The return of the sheriff “not to be found” is a 
legal prerequisite to a publication upon that 
ground and without such return any decree 
returned by the chancery court is void to such 
party. Naylor v. Billington, 213 Tenn. 614, 378 
S.W.2d 737, 1964 Tenn. LEXIS 429 (1964). 

A “reasonableness” standard is codified in the 
requirement of diligent inquiry; taxing authori- 
ties are not required to undertake extraordi- 
nary efforts to discover the identity and where- 
abouts of an interested party. Freeman v. City 
of Kingsport, 926 S.W.2d 247, 1996 Tenn. App. 
LEXIS 24 (Tenn. Ct. App. 1996). 


17. —Affidavit. 

An order of pro confesso cannot be sustained 
where the order of publication was based upon 
an affidavit filed that the defendant was not to 
be found, because the statute requires that the 
order of publication should be based upon the 
officer’s return. Grewar v. Henderson, 1 Coo- 
per’s Tenn. Ch. 76 (1872). 


18. —Premature Return of Inability to 
Find. 

The sheriffs return on the process of “not to 

be found in my county,” if premature, as where 


BILLS IN CHANCERY 


21-1-203 


the process was not retained by the sheriff until 
the return day, would not authorize the publi- 
cation. McGavock v. Young, 3 Cooper’s Tenn. 
Ch. 529 (1877); Davis v. Reaves, 75 Tenn. 585, 
1881 Tenn. LEXIS 155 (1881). 

Except to send a letter to encourage the 
property owner to receive process in person, the 
county did not attempt to give actual notice of 
the tax lien suit before it sold the land; notice 
did not comply with T.C.A. §§ 21-1-203 and 
67-5-2415 as the county did not exercise due 
diligence before returning the summonses not 
found and it did not comply with due process. 
Wilson v. Blount County, 207 S.W.3d 741, 2006 
Tenn. LEXIS 993 (Tenn. 2006). 


19. Corporation. 


20. —Having No Officers or Agents. 
Subdivision (a)(7) of this section does not 
authorize service by publication upon a public 
corporation when the corporation has no offi- 
cers or agents, and has never had any, and no 
one is named in the act creating the corporation 
upon whom service may be had. Bradley v. Rock 
Gardens Utility Dist., 186 Tenn. 665, 212 
S.W.2d 657, 1948 Tenn. LEXIS 596 (1948). 


21. —Utility District. 

Attempted service on defendant utility dis- 
trict created by private act by means of service 
on secretary of state and by publication in a 
proceeding for a declaratory judgment that 
private act was unconstitutional was invalid 
where no commissioner or officer for utility 
district existed. Bradley v. Rock Gardens Util- 
ity Dist., 186 Tenn. 665, 212 S.W.2d 657, 1948 
Tenn. LEXIS 596 (1948). 


22. Residence of Defendant Unknown. 

In a divorce suit against defendant whose 
residence is unknown, a recital in the bill and 
in the decree that the defendant is a nonresi- 
dent will not give the court jurisdiction of the 
defendant. In a suit against a defendant whose 
residence is unknown, the complainant must 
state on oath, either in his bill or in an affidavit, 
and must prove that the residence of the defen- 
dant is unknown and that it cannot be ascer- 
tained after proper and diligent inquiry. A di- 
vorce decree rendered without actual or 
constructive notice is void; and if constructive 
notice be relied on, the statutes providing for 
the same must be strictly observed. Gallagher 
v. Knoxville Iron Co., 5 Tenn. Civ. App. (5 
Higgins) 718 (1914). 


23. Non Compos Mentis — Process Neces- 
sary. 

Service of process upon a non compos mentis 
defendant is not dispensed with by statute, and 
service is necessary to confer jurisdiction. 
Smith v. Smith, 159 Tenn. 36, 15 S.W.2d 747, 
1928 Tenn. LEXIS 59 (1929). 

Where process was not served upon person 
later declared to be of unsound mind judgment 
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was invalid regardless of appearance of guard- 
ian ad litem. In re McCartney, 31 Tenn. App. 
171, 213 S.W.2d 25, 1948 Tenn. App. LEXIS 81 
(Tenn. Ct. App. 1948). 


24. Return to Rule Days — Application of 
Rule. 

A rule of court, making “any process” other 
than final process returnable to rule days, in- 
cludes not only the process provided for in this 
section, but all process except that which is 
final. Fellows v. Cook, 57 Tenn. 81, 1872 Tenn. 
LEXIS 401 (1872). 


25. Questioning Validity of Notice. 

Where a husband had actively aided wife in 
procuring a divorce in Tennessee from her for- 
mer husband and had advised her not to correct 
an allegation in her complaint that her former 
husband probably claimed his legal residence 
in Massachusetts, the husband could not, in 
order to annul his own marriage, question the 
validity of the notice given to the former hus- 
band in the divorce proceeding on either the 
ground of fraud or lack of due process, particu- 
larly where the former husband had not ques- 
tioned the notice or the divorce. Saul v. Saul, 
122 F.2d 64, 1941 U.S. App. LEXIS 2907 (D.C. 
Cir. 1941). 


26. Defense After Pro Confesso. 

In order to entitle the defendants to appear 
and defend after judgment pro confesso, they 
must all show merits, except in the cases of 
nonresidents and those whose residences are 
unknown. Owens v. Sims, 43 Tenn. 544, 1866 
Tenn. LEXIS 85 (1866). 


27. Persons Not in Being. 

Where complainant held life estate in real 
property with remainder to her unborn child or 
children in fee, valid service by publication 
could not be had on such unborn child or 
children under provisions of this section in 
action by life tenant against such unborn child 
or children for permission to sell property and 
invest proceeds or to mortgage property for 
improvements or to have title vested in life 
tenant in fee. Rodgers v. Unborn Child or Chil- 
dren of Rodgers, 204 Tenn. 96, 315 S.W.2d 521, 
1958 Tenn. LEXIS 249 (1958). 


28. Diligent Inquiry. 

In the brothers’ suit to void the tax sale 
regarding their previously jointly-owned inher- 
ited property, a directed verdict in favor of the 
new owners was proper as the process server 
used due diligence in attempting to serve the 
brothers with notice of the tax suit pursuant to 
T.C.A. § 21-1-203(a)(3), and there was no vio- 
lation of the brothers’ due process rights, be- 
cause of the deputy’s actions or the constructive 
notice provided by the county after personal 
service on the brothers was unsuccessful. 
Smith v. Gregory, 253 S.W.3d 175, 2007 Tenn. 
App. LEXIS 676 (Tenn. Ct. App. Nov. 6, 2007), 
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appeal denied, — S.W.3d —, 2008 Tenn. LEXIS 
292 (Tenn. Apr. 14, 2008). 

In a termination of parental rights proceed- 
ing, given the absence of information regarding 
steps taken to identify the father, an adoption 
agency did not carry its burden of demonstrat- 
ing the diligent inquiry required by T-.C.A. 
§ 21-1-203(a) in order to use service by publi- 
cation, as simply asking the birth mother if she 
knew the name of the father and then giving up 
was not sufficient; the location of the party, the 
name of the host of the party, the names of 
attendees of the party, and the type of vehicle in 
which the child was conceived were all obvious 
areas of inquiry. Adoption Place, Inc. v. Doe, 
273 S.W.3d 142, 2007 Tenn. App. LEXIS 750 
(Tenn. Ct. App. Dec. 5, 2007), appeal denied, 
The Adoption Place, Inc. v. Doe, — S.W.3d —, 
2008 Tenn. LEXIS 90 (Tenn. Feb. 4, 2008). 

Default judgment terminating a mother’s pa- 
rental rights was void because the father failed 
to make diligent efforts to locate the mother to 
accomplish personal service and failed to seek a 
court order allowing him to serve the mother by 
publication; the only efforts the father took to 
locate the mother were sending service of pro- 
cess to a home in which he knew the mother no 
longer resided and consulting with counsel. 
Turner v. Turner, — S.W.3d —, 2014 Tenn. App. 
LEXIS 398 (Tenn. Ct. App. July 7, 2014), affd 
in part, revd in part, 473 S.W.3d 257, 2015 
Tenn. LEXIS 831 (Tenn. Oct. 21, 2015). 

Tennessee statutes authorize dispensing 
with personal service of process in a proceeding 
to terminate parental rights only if the defen- 
dant’s residence is unknown and cannot be 
ascertained upon diligent inquiry, and the 
plaintiff has asked for an order authorizing 
constructive service by publication and has 
supported the request with an affidavit, and 
only when the residence of the defendant can- 
not be obtained through diligent inquiry may a 
party resort to constructive service by publica- 
tion. Turner v. Turner, 473 S.W.3d 257, 2015 
Tenn. LEXIS 831 (Tenn. Oct. 21, 2015). 

Record contained neither a motion from the 
father requesting an order authorizing con- 
structive service by publication nor an affidavit 
describing the diligent inquiries that were 
made to locate the mother’s whereabouts or her 
residence, and there was no order from the trial 
court authorizing constructive service by pub- 
lication; the father’s failure to comply with the 
statutory requirements necessary for resorting 
to constructive service by publication deprived 
the trial court of personal jurisdiction over the 
mother, and the judgment terminating the 
mother’s parental rights was void. Turner v. 
Turner, 473 S.W.3d 257, 2015 Tenn. LEXIS 831 
(Tenn. Oct. 21, 2015). 


29. Constructive Service Insufficient. 
Even if plaintiff were allowed to utilize the 
statutes in this breach of contract case, the 
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constructive service by publication attempted 
by plaintiff was insufficient, given that defen- 
dant made his home outside the area of normal 
circulation of the paper plaintiff chose, and 
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thus the publication was not reasonably calcu- 
lated to give defendant notice of the suit. Ebu- 
lueme v. Onoh, — S.W.3d —, 2019 Tenn. App. 
LEXIS 260 (Tenn. Ct. App. May 24, 2019). 


21-1-204. Service by publication. 


(a) In case personal service is not used, if the defendant does not cause an 
appearance to be entered, the clerk, as soon as the necessary affidavit is made, 
shall enter upon the rule docket an order requiring the defendant to appear at 
a certain day named in the order, being a rule day, and defend, or otherwise the 
bill will be taken for confessed. 

(b) The clerk shall forthwith cause a copy of this order to be published for 
four (4) consecutive weeks in the newspaper mentioned in the order or 
designated by the general rules of the court. 

(c) The order for publication in lieu of personal service may be made at any 
time after the filing of the bill. The order of publication should contain the 
names of the parties, the style of the court in which the proceedings are had 
and the name of the place where the court is held, without any brief or abstract 
of facts, unless directed by the court. 

(d) When the suit is against an unknown defendant, the order of publication 
should describe the unknown party, as near as may be, by the character in 
which the unknown party is sued, and by reference to the unknown party’s 
title or interest in the subject matter of the litigation. 

(e) Evidence of the publication in pursuance of the order may be by affidavit 


of the printer or actual production of the newspaper in court. 


History. 

Code 1858, §§ 4354-4359 (deriv. Acts 1801, 
ch. 6, § 4; 1833, ch. 15; 1845-1846, ch. 122, § 7; 
1851-1852, ch. 365, § 3; 1853-1854, ch. 55, § 3; 
1855-1856, ch. 164, § 2); Shan., §§ 6164-6169; 
Code 1932, §§ 10433-10438; T.C.A. (orig. ed.), 
8§ 21-213 — 21-217; modified. 


Rule Reference. 
This section is referred to in Rule 103 of the 
Tennessee Rules of Juvenile Procedure. 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
§§ 116, 138, 139. 

Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 1-4-4. 


Tennessee Jurisprudence, 3 Tenn. Juris., Ap- 
pearances, § 7; 3 Tenn. Juris., Attachment and 
Garnishment, §§ 80, 83, 111; 21 Tenn. Juris., 
Process, §§ 10, 11. 


Law Reviews. 

A Survey of Civil Procedure in Tennessee — 
1977, II. Selecting a Proper Forum (John L. 
Sobieski, Jr.), 46 Tenn. L. Rev. 273. 

Federal and State Condemnation Proceed- 
ings — Procedure and Statutory Background 
(William E. Miller), 14 Vand. L. Rev. 1085. 

Recent Developments — Domestic Relations 
— Divorce — Due Process for Indigent Plain- 
tiffs, 47 Tenn. L. Rev. 845. 


NOTES TO DECISIONS 


Analysis 


. Qualification of Clerk to Make Order. 

. Return of Notice. 

. Pro Confesso — Recitals as to Publication. 
. Grounds Stated Not Conclusive. 

. —Presumptions. 

. Court Order Not Required. 

. Statements Required in Publication. 


NO WNEH 


8. Strict Compliance with Statute Requisite. 
9. Basis for Publication — Sufficiency. 

10. Proof of Publication. 

11. Service Insufficient. 


1. Qualification of Clerk to Make Order. 
The fact that the clerk and master, who is 

also receiver, is complainant, and makes the 

affidavit of nonresidence, does not disqualify 
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him for making the order of publication. Akin v. 
Watson, 52 S.W. 905, 1899 Tenn. Ch. App. 
LEXIS 47 (1899). 


2. Return of Notice. 

Publication notice for nonresidents may be 
made returnable to a rule day like regular 
process. Fellows v. Cook, 57 Tenn. 81, 1872 
Tenn. LEXIS 401 (1872). 


3. Pro Confesso — Recitals as to Publica- 
tion. 

Though a judgment pro confesso does not 
show all the facts of publication, it will be 
sufficient evidence of publication if it recite that 
publication was made according to law. Savage 
v. Savage, 4 Tenn. App. 277, — S.W. —, 1927 
Tenn. App. LEXIS 189 (Tenn. Ct. App. 1927). 


4, Grounds Stated Not Conclusive. 

The grounds upon which the order was made 
need not be set out, and an entry which pur- 
ports to state the grounds is not conclusive that 
upon that, and no other, the order was granted. 
Finch v. Frymire, 36 S.W. 883, 1896 Tenn. Ch. 
App. LEXIS 13 (1896). 


5. —Presumptions. 

In the absence of any affirmative showing 
that service by publication was insufficient, the 
presumption is that the court had jurisdiction 
of the person, and the decree is valid. Finch v. 
Frymire, 36 S.W. 883, 1896 Tenn. Ch. App. 
LEXIS 13 (1896). 


6. Court Order Not Required. 

A court order directing publication is not 
required. Rast v. Terry, 532 S.W.2d 552, 1976 
Tenn. LEXIS 607 (Tenn. 1976). 


7. Statements Required in Publication. 

Publication for a nonresident, made in a 
proceeding to sell lands of delinquent taxpayers 
due to a city, is void where it fails to indicate in 
its caption or elsewhere that the city is the 
complainant by whom, or for whose benefit, the 
suit is prosecuted. Gilliland v. Cullum, 74 Tenn. 
521, 1880 Tenn. LEXIS 287 (1880); Donaldson 
v. Nealis, 108 Tenn. 638, 69 S.W. 732, 1902 
Tenn. LEXIS 9 (1902). 


8. Strict Compliance with Statute Requi- 
site. 

Jurisdiction for decree against unknown par- 
ties, whether residents or nonresidents, not 
appearing in defense of suit, depends upon 
strict compliance with the statute as to publi- 
cation for them. Ferriss v. Lewis, 2 Cooper’s 
Tenn. Ch. 291 (1875); Bleidorn v. Pilot Moun- 
tain Coal & Mining Co., 89 Tenn. 166, 15 S.W. 
737, 1890 Tenn. LEXIS 36 (1890). 


9. Basis for Publication — Sufficiency. 
The publication must be based upon a sworn 
statement of the complainant, his agent or 
attorney, made in his bill or by separate affida- 
vit, that the defendants’ names are unknown 
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and cannot be ascertained upon diligent in- 
quiry. Ferriss v. Lewis, 2 Cooper’s Tenn. Ch. 291 
(1875); Bleidorn v. Pilot Mountain Coal & Min- 
ing Co., 89 Tenn. 166, 15 S.W. 737, 1890 Tenn. 
LEXIS 36 (1890). 

Publication for “unknown” defendants, based 
solely upon the averment supported by affidavit 
that they are nonresidents of the state, is 
unauthorized and void, and gives the court no 
jurisdiction of such parties. Bleidorn v. Pilot 
Mountain Coal & Mining Co., 89 Tenn. 166, 15 
S.W. 737, 1890 Tenn. LEXIS 36 (1890). 

Defendants to a bill, who are not otherwise 
described therein than as “the heirs of L. Blei- 
dorn,” must be proceeded against as “unknown” 
parties. They are not named in the bill. Blei- 
dorn v. Pilot Mountain Coal & Mining Co., 89 
Tenn. 166, 15 S.W. 737, 1890 Tenn. LEXIS 36 
(1890). 

In a termination of parental rights proceed- 
ing, given the absence of information regarding 
steps taken to identify the father, an adoption 
agency did not carry its burden of demonstrat- 
ing the diligent inquiry required by T.C.A. 
§ 21-1-203(a) in order to use service by publi- 
cation, as simply asking the birth mother if she 
knew the name of the father and then giving up 
was not sufficient; the location of the party, the 
name of the host of the party, the names of 
attendees of the party, and the type of vehicle in 
which the child was conceived were all obvious 
areas of inquiry. Adoption Place, Inc. v. Doe, 
273 S.W.3d 142, 2007 Tenn. App. LEXIS 750 
(Tenn. Ct. App. Dec. 5, 2007), appeal denied, 
The Adoption Place, Inc. v. Doe, — $.W.3d —, 
2008 Tenn. LEXIS 90 (Tenn. Feb. 4, 2008). 


10. Proof of Publication. 

Where a nonresident defendant is made a 
party to a bill by publication of an order requir- 
ing him to appear, the fact of publication may 
be proved to the court by the production of the 
newspaper or by affidavit of the printer, pub- 
lisher, or foreman. It is sufficient for the record 
to state that it appeared to the satisfaction of 
the court that publication has been made. The 
court is not bound to show the proofs, because, 
being a superior court, its proceedings are pre- 
sumed to be correct. Kilcrease’s Heirs v. Blythe, 
25 Tenn. 378, 1845 Tenn. LEXIS 108 (1845); 
Gilchrist v. Cannon, 41 Tenn. 581, 1860 Tenn. 
LEXIS 111 (1860); Claybrook v. Wade, 47 Tenn. 
555, 1870 Tenn. LEXIS 172 (1870); Martin v. 
Porter, 51 Tenn. 407, 1871 Tenn. LEXIS 182 
(1871); Kyle v. Philips, 65 Tenn. 43, 1873 Tenn. 
LEXIS 296 (1873); Walker v. Cottrell, 65 Tenn. 
257, 1873 Tenn. LEXIS 344 (1873); Howard v. 
Jenkins, 73 Tenn. 176, 1880 Tenn. LEXIS 107 
(1880); Netherland v. Johnson, 73 Tenn. 340, 
1880 Tenn. LEXIS 134 (1880); Gilliland v. Cul- 
lum, 74 Tenn. 521, 1880 Tenn. LEXIS 287 
(1880); Davis v. Reaves, 75 Tenn. 585, 1881 
Tenn. LEXIS 155 (1881); Harris v. McClana- 
han, 79 Tenn. 181, 1883 Tenn. LEXIS 37 (1883); 
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Byram v. McDowell, 83 Tenn. 581, 1885 Tenn. 
LEXIS 83 (1885); Pope v. Harrison, 84 Tenn. 82, 
1885 Tenn. LEXIS 118 (1885); Robertson v. 
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constructive service by publication attempted 
by plaintiff was insufficient, given that defen- 
dant made his home outside the area of normal 


Winchester, 85 Tenn. 171, 1 S.W. 781, 1886 


circulation of the paper plaintiff chose, and 
Tenn. LEXIS 28 (1886). 


thus the publication was not reasonably calcu- 
lated to give defendant notice of the suit. Ebu- 
lueme v. Onoh, — S.W.3d —, 2019 Tenn. App. 
LEXIS 260 (Tenn. Ct. App. May 24, 2019). 


11. Service Insufficient. 
Even if plaintiff were allowed to utilize the 
statutes in this breach of contract case, the 


21-1-205. Actual notice to nonresidents. 


(a) Where publication is made for a nonresident defendant, the clerk of the 
court in which the suit is filed shall mail a copy of the complaint or, after the 
first publication, mail a copy of the newspaper clipping containing the 
publication to the nonresident defendant, directed to the nonresident defen- 
dant’s last known address; and the clerk shall make an entry upon the clerk’s 
docket so showing. The clerk shall mail the copy of the complaint or published 
notice by return receipt certified or registered mail. The return of the receipt 
signed by the defendant or the defendant’s duly authorized agent, or its return 
marked refused, evidenced by appropriate notation of that fact by the postal 
authorities, and filed as a part of the record by the clerk, with notation on the 
docket of the true facts, shall be evidence of personal notice. In the event the 
return receipt does not establish that it was signed by the defendant or the 
defendant’s authorized agent or that the notice was refused, then the court 
may find through independent proof that the defendant had actual notice in 
compliance with notice requirements. If the court does not find that the 
defendant had actual notice, it may order new publication on applicable 
grounds, or order such other and further action to be taken to give the 
defendant notice. 

(b) In those counties where the divorce referee mails notice of the filing of 
the divorce and a copy of the complaint to a nonresident defendant by certified 
or registered mail return receipt requested, it shall not be necessary for the 
clerk of the court to also mail notice. Notice to the nonresident defendant from 
the divorce referee shall be sufficient, subject to the requirements of evidence 
of notice as set forth in subsection (a); provided, that the return receipt is filed 
as part of the record, with notation on the docket of the true facts. Nothing in 
this section shall be deemed to have changed or amended requirements of the 
law as to venue or jurisdiction. 


History. 

Acts 1923,) ch, 13, § 1:5 Shan’ Supp:, 
§ 5284a1; mod. Code 1932, §§ 10439, 10440; 
Acts 1977, ch. 74, § 1; T.C.A. (orig. ed.), § 21- 
218. 


Cross-References. 
Certified mail in lieu of registered mail, § 1- 
8-111. 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
8§ 188, 147, 515. 

Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 1-4-4. 


Tennessee Jurisprudence, 11 Tenn. Juris., 
Equity, § 27. 


Law Reviews. 

A Critical Survey of Developments in Tennes- 
see Family Law in 1976-77, IV. Divorce (Neil P. 
Cohen), 45 Tenn. L. Rev. 433. 

A Survey of Civil Procedure in Tennessee — 
1977, Il. Selecting a Proper Forum (John L. 
Sobieski, Jr.), 46 Tenn. L. Rev. 2738. 

Recent Developments — Domestic Relations 
— Divorce — Due Process for Indigent Plain- 
tiffs, 47 Tenn. L. Rev. 845. 


21-1-206 


PROCEEDINGS IN CHANCERY 


736 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


Analysis 


1. Constitutionality. 
2. Notice by Publication Insufficient. 


1. Constitutionality. 

To the extent that this section may be consid- 
ered to relieve the court of the obligation to give 
notice by mail to a nonresident defendant 
whose last known place of residence is known 
or can be ascertained upon inquiry, the statute 
is in violation of the due process clause of the 
fourteenth amendment to the constitution of 
the United States and void. Baggett v. Baggett, 
541 S.W.2d 407, 1976 Tenn. LEXIS 548 (Tenn. 
1976). (Decision prior to 1977 amendment.) 


2. Notice by Publication Insufficient. 

Notice by publication is not enough with 
respect to a person whose name and address 
are known or very easily ascertainable and 
whose legally protected interests are directly 
affected by the proceedings in question. Where 
the names and post office addresses of those 
affected by a proceeding are at hand, the rea- 
sons disappear for resort to means less likely 
than the mails to apprise them of its pendency. 
Baggett v. Baggett, 541 S.W.2d 407, 1976 Tenn. 
LEXIS 548 (Tenn. 1976). 


21-1-206. Memorandum book for process. 


The clerk shall keep a memorandum book in which shall be noted the 
issuance of every subpoena for witnesses, commissions, with the day of 
issuance, and any other proceedings of the clerk if not entered on the clerk’s 
records, rule docket, or minutes; and the book shall be open for parties or their 
attorneys to make such memorandums for the direction of the clerk as may be 


necessary. 


History. 

Code 1858, § 4433 (deriv. Acts 1801, ch. 6, 
§ 46); Shan., § 6245; Code 1932, § 10530; 
T.C.A. (orig. ed.), § 21-219. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§ 642. 


PART 3 
CONTEMPT ON FAILURE TO APPEAR 


21-1-301. Procedure on defendant’s failure to appear. 


If the defendant upon whom process has been served fails to appear and 
defend in the time required by law, the bill may be taken for confessed; or the 
complainant may proceed by process of contempt to compel an answer. 


History. 

Code 1858, § 4360 (deriv. Acts 1801, ch. 6, 
§ 15); Shan., § 6170; Code 1932, § 10441; 
T.C.A. (orig. ed.), § 21-301. 


Cross-References. 
Contempt of court, §§ 29-9-101 — 29-9-106. 
Decrees pro confesso, title 21, ch. 1, part 4. 


21-1-302. Attachments. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§§ 140, 178. 


Law Reviews. 
The Contempt Powers of Tennessee Courts 
(E. Michael Ellis), 37 Tenn. L. Rev. 538. 


(a) The only process of contempt is an attachment, which is issued upon 
order of the chancellor at the instance of the complainant, upon the return of 
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the subpoena duly served by the proper officer, or affidavit by the officer of such 
service. 

(b) The attachment may be made returnable to any rule day in term or 
vacation, and upon its service, bail may be taken for the appearance of the 
defendant at the time fixed in the attachment. 

(c) If the defendant fails to appear in compliance with the terms of the 
defendant’s bail, a second attachment issues, upon which no bail can be taken, 
and the penalty of the bail bond may be decreed forfeited and collected by 
execution. 

(d) After an attachment for contempt, no plea or demurrer shall be received, 
unless by order of the court upon motion. 


History. Textbooks. 

Code 1858, §§ 4361-4363, 4365 (deriv. Acts Gibson’s Suits in Chancery (7th ed., Inman), 
1801, ch. 6, §§ 9, 10, 19, 21); Shan., §8 6171- §§ 155, 157. 
6173, 6175; Code 1932, §§ 10442-10444, 10446; Tennessee Jurisprudence, 11 Tenn. Juris., 
T.C.A. (orig. ed.), §§ 21-302 — 21-305. Equity, § 27. 


Cross-References. 
Rule days, § 21-1-705. 


21-1-303. Refusal to answer fully. 


A defendant who appears and refuses to answer fully shall be committed to 
jail, there to remain until the defendant is purged of the contempt and 
complies with the requirements of the law by filing a full and complete answer. 


History. Law Reviews. 
Code 1858, § 4364 (deriv. Acts 1801, ch. 6, The Contempt Powers of Tennessee Courts 


§ 15); Shan., § 6174; Code 1932, § 10445; (§. Michael Ellis), 37 Tenn. L. Rev. 538. 
T.C.A. (orig. ed.), § 21-306. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
Be°155; 157; 158. 


21-1-304. Procedure after commitment. 


If the defendant is committed for contempt, the complainant may proceed 
with the action as if the bill had been taken for confessed, the allegations being 
taken as in all respects true. But, in that case, all further proceedings for the 
contempt shall cease, and the court, or the judge of the court, may discharge 
the defendant from custody. 


History. Textbooks. 

Code 1858, §§ 4366, 4367 (deriv. Acts 1801, Gibson’s Suits in Chancery (7th ed., Inman), 
ch. 6, §§ 15, 20); Shan., §§ 6176, 6177; Code § 157. 
1932, 8§ 10447, 10448; T.C.A. (orig. ed.), § 21- 


307. Law Reviews. 
The Contempt Powers of Tennessee Courts 
Cross-References. (E. Michael Ellis), 37 Tenn. L. Rev. 538. 


Decrees pro confesso, title 21, ch. 1, part 4. 


21-1-305. Extension of time to answer. 


Nothing in this part shall deprive the clerk and master, or the court, of the 
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power of granting to the defendant, upon good cause shown, further time 
within which to file answer. 


History. Textbooks. 

Code 1858, § 4368 (deriv. Acts 1801, ch. 6, Gibson’s Suits in Chancery (7th ed., Inman), 
§ 15); Shan., § 6178; Code 1932, § 10449; §§ 157, 634. 
T.C.A. (orig. ed.), § 21-308. 


PART 4 
DECREES PRO CONFESSO 


21-1-401. Original attachment — Effect of decree. 


Cases in chancery brought by attachment of property under title 29, 
chapters 6 and 7 are governed, in respect to the effect of the decree pro 
confesso, by §§ 29-6-161 — 29-6-165. 


History. Textbooks. 
Code 1858, § 4378; Shan.,. § 6188; Code Tennessee Jurisprudence, 11 Tenn. Juris., 
1932, § 10459; T.C.A. (orig. ed.), § 21-510. Equity, § 27; 16 Tenn. Juris., Judgments and 


Cross-References. Decrees, § 84. 


Defendant’s failure to appear; bill may be 
treated as confessed or defendant held in con- 
tempt, § 21-1-301. 


21-1-402. Time decree becomes absolute without attachment. 


In all other cases, a decree against a defendant without personal service of 
process who does not appear to defend is not absolute for three (3) years from 
the decree, unless a copy of the decree is served upon the defendant, in which 
case it becomes absolute if the defendant fails to come forward and make 
defense within six (6) months after service. 


History. Textbooks. 
Code 1858, § 4379 (deriv. Acts 1787, ch. 22, Tennessee Jurisprudence, 18 Tenn. Juris., 


§ 1); Shan., § 6189; Code 1932, § 10460; Military, § 10; 25 Tenn. Juris., Wills, § 158. 
T.C.A. (orig. ed.), § 21-511. 


Cross-References. 
Defendant failure to appear, contempt, 
§§ 21-1-301 — 21-1-305. 


NOTES TO DECISIONS 


Analysis ing the absent defendant, and enabling the 
complainant to make his rights absolute within 


5 Tala and Ee a limited period. Scovel v. Absten, 1 Cooper’s 
gl en Tenn. Ch. 73 (1872); Mulloy v. White, 3 Cooper’s 
4. —Mode and Proof. Tenn. Ch. 9 (1875). 

5. —Service on One of Several Defendants. est ercas tihy 

6. Examples. 

7. —Divorce Decrees. 3. —Place. 

Bs —Construction of Will. The service of the copy of the decree may be 
9. —Partition Proceedings. made wherever the defendant can be found; 
1. Purpose and Policy. and, it seems, may be made in another state. 


This statute is a salutary provision protect- Scovel v. Absten, 1 Cooper’s Tenn. Ch. 73 
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(1872); Mulloy v. White, 3 Cooper’s Tenn. Ch. 9 
(1875). 


4, —Mode and Proof. 

Service of copy of decree need not be an 
official service; it may be proved by any compe- 
tent testimony. Brown v. Brown, 86 Tenn. 277, 6 
S.W. 869, 1887 Tenn. LEXIS 48 (1888). 


5. —Service on One of Several Defen- 
dants. 

A defendant served, though joined by others 
who were not, is not entitled to the privileges 
conceded to the latter by this section and §§ 21- 
1-403, 21-1-404. Brown v. Brown, 86 Tenn. 277, 
6 S.W. 869, 1887 Tenn. LEXIS 48 (1888). 


6. Examples. 


7. —Divorce Decrees. 

A decree for a divorce cannot be opened under 
the broad provisions of this section, giving 
nonresident defendants time after service of 
copy of decree to defend against it. Wills v. 
Wills, 104 Tenn. 382, 58 S.W. 301, 1900 Tenn. 
LEXIS 5 (1900), overruled, Moore v. Moore, 222 
Tenn. 1, 431 S.W.2d 754, 1968 Tenn. LEXIS 405 
(1968), overruled on other grounds, Moore v. 
Moore, 222 Tenn. 1, 431 S.W.2d 754, 1968 Tenn. 
LEXIS 405 (1968). 
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Chancery court had jurisdiction on service of 
process by publication to set aside divorce de- 
cree obtained in law court by fraud where 
husband brought the marriage status into Ten- 
nessee and thereafter remained beyond its ju- 
risdiction, and husband could not thereafter 
reopen the final decree of the chancery court 
upon special appearance questioning jurisdic- 
tion. Martin v. Martin, 200 Tenn. 196, 292 
S.W.2d 9, 1956 Tenn. LEXIS 395 (1956). 


8. —Construction of Will. 

This section and §§ 21-1-403 and 21-1-404 
apply to a case for the construction of a will. 
Brown v. Brown, 86 Tenn. 277, 6 S.W. 869, 1887 
Tenn. LEXIS 48 (1888). 


9. —Partition Proceedings. 

Chancellor erred in dismissing petition of 
nonresident defendant attacking final decrees 
entered in partition suit where petition was 
filed within three years from dates of decrees on 
the ground that it had no jurisdiction as plain- 
tiff in original partition proceeding was a non- 
resident, since holding of chancellor amounted 
to granting immunity to nonresident plaintiff 
not allowed resident plaintiffs. Mitchell v. Rich- 
ardson, 187 Tenn. 189, 213 S.W.2d 111, 1948 
Tenn. LEXIS 424 (1948). 


21-1-403. Death of defendant after decree. 


The death of the defendant proceeded against without personal service, 
whether the death occurs before or after the filing of the bill, does not render 
the proceedings void, but the defendant’s heirs or representatives, as the case 
may be, have the right, within three (3) years from the rendition of the final 
decree, to make themselves parties by petition, verified by affidavit, showing 


merits and contest the complainant’s bill. 


History. 

Code 1858, § 4380 (deriv. Acts 1787, ch. 22, 
§ 1); Shan., § 6190; Code 1932, § 10461; 
T.C.A. (orig. ed.), § 21-512. 


Cross-References. 
Substitution of parties, Tenn. R. Civ. P. 25. 


NOTES TO DECISIONS 


1. Sale Under Decree Without Revivor 
Against Heirs. 
Where a bill was filed in the chancery court to 
collect taxes, and the person against whom the 
bill was filed and decree was sought died before 


the decree for sale was pronounced, and there 
was no revivor against the heirs, the sale there- 
under was not void. Dunham v. Harvey, 111 
Tenn. 620, 69 S.W. 772, 1902 Tenn. LEXIS 24 
(1902). 


21-1-404. Time defense allowed. 


The original defendant, or the defendant’s heir, representative or assignee 
claiming under the defendant by virtue of any act done before the commence- 
ment of the suit, may, within six (6) months after service of a copy of the decree, 
or within three (3) years after the decree, be admitted to answer the bill, upon 
petition showing merits, and giving security for the payment of costs, and 
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witnesses on both sides may be examined, and such other proceedings may be 
had on the suit as if the cause were then newly begun. 


History. 

Code 1858, § 4381 (deriv. Acts 1787, ch. 22, 
§ 1); Shan., § 6191; Code 1932, § 10462; 
T.C.A. (orig. ed.), § 21-513. 


Cross-References. 
Substitution of parties, Tenn. R. Civ. P. 25. 


Textbooks. 
Tennessee Jurisprudence, 25 Tenn. Juris., 
Wills, § 158. 


NOTES TO DECISIONS 


Analysis 


. Petition. 

. —Sufficiency. 

. —Answer to Petition Not Permissible. 

. —Answer Accompanying Petition Unneces- 
sary. 

. Filing Petition. 

. —Place for Filing. 

. —Notice of Filing. 

. —Time of Filing. 

. Nonresidence. 

10. —Defense After Final Decree. 

11. —Nonresident Complainant. 

12. Military Service Relief. 


me cD 
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1. Petition. 


2. —Sufficiency. 

A motion to dismiss the petition is the proper 
practice to test its sufficiency; and in deciding 
this motion the court will look alone to the 
petition in connection with the record. Brown v. 
Brown, 86 Tenn. 277, 6 S.W. 869, 1887 Tenn. 
LEXIS 48 (1888). 

The petition for leave to defend after final 
decree must disclose “merits”; and this may be 
done either by assignment of errors of law or 
fact upon the original record, or by averment of 
additional facts aliunde. Brown v. Brown, 86 
Tenn. 277, 6 S.W. 869, 1887 Tenn. LEXIS 48 
(1888). 


3. —Answer to Petition Not Permissible. 

No defense to the petition, by answer, is 
allowed, and the petition must stand or fall by 
the facts in itself and the record. Brown v. 
Brown, 86 Tenn. 277, 6 S.W. 869, 1887 Tenn. 
LEXIS 48 (1888). 


4, —Answer Accompanying Petition Un- 
necessary. 

As the petition is merely for leave to answer, 
it need not be accompanied by the answer. 
Brown v. Brown, 86 Tenn. 277, 6S.W. 869, 1887 
Tenn. LEXIS 48 (1888). 


5. Filing Petition. 


6. —Place for Filing. 
The proceeding for a hearing must be by 
petition in the same court in which the decree 


was rendered. Anderson v. Bank of Tennessee, 
37 Tenn. 661, 1858 Tenn. LEXIS 91 (1858). 

After final decree in the supreme court, ap- 
plication for leave to answer and make defense 
shall be made in the chancery court. Brown v. 
Brown, 86 Tenn. 277, 6 S.W. 869, 1887 Tenn. 
LEXIS 48 (1888). 


7. —Notice of Filing. 

Reasonable notice of the filing of a petition 
should be given to the opposite party before it is 
acted on by the court, but regular process need 
not issue. Brown v. Brown, 86 Tenn. 277, 6S.W. 
869, 1887 Tenn. LEXIS 48 (1888). 


8. —Time of Filing. 


The petitioner’s application to be allowed to © 


make defense is not defeated by the service of 
copy of the decree upon him for more than six 
months previous to filing his petition, as pro- 
vided in § 21-1-402, unless such fact appears in 
the petition or record. If such copy has been 
served more than six months, advantage of the 
same may be had by a supplemental bill in the 
original cause. Brown v. Brown, 86 Tenn. 277, 6 
S.W. 869, 1887 Tenn. LEXIS 48 (1888). 

Where application is made to the chancery 
court for leave to answer and defend after final 
decree in the supreme court, the three years 
within which the application is required to be 
made by this section runs from the date of the 
decree in the supreme court. Brown v. Brown, 
86 Tenn. 277, 6 S.W. 869, 1887 Tenn. LEXIS 48 
(1888). 


9. Nonresidence. 


10. —Defense After Final Decree. 

Where a nonresident defendant is permitted 
to make defense after final decree, he must do 
so by an answer making an issue, and not by a 
demurrer to the bill. Ledgerwood v. Miller, 2 
Shan. 66 (1876); Brown v. Brown, 86 Tenn. 277, 
6 S.W. 869, 1887 Tenn. LEXIS 48 (1888). 


11. —Nonresident Complainant. 
Chancellor erred in dismissing petition of 
nonresident defendant attacking final decrees 
entered in partition suit where petition was 
filed within three years from dates of decrees on 
the ground that it had no jurisdiction as plain- 
tiff in original partition proceeding was a non- 


| 








741 


resident, since holding of chancellor amounted 
to granting immunity to nonresident plaintiff 
not allowed resident plaintiffs. Mitchell v. Rich- 
ardson, 187 Tenn. 189, 213 S.W.2d 111, 1948 
Tenn. LEXIS 424 (1948). 


12. Military Service Relief. 

Nonresident defendant who was in the ser- 
vice at the time decree was entered in partition 
proceedings and at the time a decree was en- 
tered allowing attorney’s lien against portion of 
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land set off to nonresident and who filed a 
petition having merit within 90 days after his 
release from service in which he sought permis- 
sion to file an answer in partition proceeding 
was not required to file cost bond required by 
this section until granted permission by chan- 
cellor to file answer, as his rights under federal 
law would otherwise be violated, since his mili- 
tary service prejudiced him in defense of his 
rights. Mitchell v. Richardson, 187 Tenn. 189, 
213 S.W.2d 111, 1948 Tenn. LEXIS 424 (1948). 


21-1-405. Security from complainant on decree. 


It is no objection to the execution of a decree rendered against a defendant 
that it was founded on a bill taken for confessed, without personal service; but 
the court may require the complainant to give sufficient security, in such sum 
as the court deems proper, to abide by and perform such order touching the 
restitution of property, or repayment of money, as the court may and should 
make, upon the defendant subsequently setting aside the decree, and success- 


fully resisting the complainant’s suit. 


History. 
Code 1858, § 4382 (deriv. Acts 1787, ch. 22, 
§ 1; 1801, ch. 6, § 53); Shan., § 6192; mod. 


Code 1932, § 10463; T.C.A. (orig. ed.), § 21- 
514. 


NOTES TO DECISIONS 


Analysis 


. In General. 
. Requirement of Security to be Encouraged. 
. “May” Defined. 


m CODE 


. In General. 

Before the execution of the decree, the court 
may require the complainant to give security to 
abide by and perform such order touching the 
restitution of the property, or repayment of the 
money, as the court may make. Scovel v. Ab- 
sten, 1 Cooper’s Tenn. Ch. 73 (1872). 


2. Requirement of Security to be Encour- 
aged. 
This admirable provision of the Code de- 


serves to be borne in mind, and properly en- 
forced by the courts; and security should be 
required in all cases falling within the law, 
before permitting a complainant to execute his 
decree, unless he makes it absolute. Scovel v. 
Absten, 1 Cooper’s Tenn. Ch. 73 (1872); Grewar 
v. Henderson, 1 Cooper’s Tenn. Ch. 76 (1872). 


3. “May” Defined. 

The word “may” in this section means “ought 
to”; and the court ought to require of complain- 
ant sufficient security as contemplated by the 
statute. Sexton v. Alberti, 78 Tenn. 452, 1882 
Tenn. LEXIS 204 (1882). 


21-1-406. Effect of execution before setting aside. 


The decree, if executed before it is set aside under any of the provisions of 
§§ 21-1-401 — 21-1-405, shall be a protection to all persons acting upon its 
validity, and confer a good title to all property sold under it. 


History. 

Code 1858, § 4383 (deriv. Acts 1787, ch. 22, 
§ 1); Shan., § 61938; Code 1932, § 10464; 
T.C.A. (orig. ed.), § 21-515. 


Textbooks. 
Tennessee Jurisprudence, 16 Tenn. Juris., 
Judicial Sales, § 40. 


Law Reviews. 

Divorce Decree Taken on Pro Confesso — 
When It May Be Set Aside for Fraud, 19 Tenn. 
L. Rev. 843. 
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NOTES TO DECISIONS 


Analysis 


1. In General. 
2. Complainant Purchasing. 


1. In General. 

If the decree be executed before it is set aside, 
it will be a protection to all persons acting upon 
its validity, and will confer a good title to all 


2. Complainant Purchasing. 

Where the complainant is the purchaser, he 
cannot retain the title thus obtained. This sec- 
tion is intended to apply only where a stranger 
to the proceeding is a purchaser. Sexton y. 
Alberti, 78 Tenn. 452, 1882 Tenn. LEXIS 204 
(1882); Blanz v. Bain, 95 Tenn. 87, 31 S.W. 159, 
1895 Tenn. LEXIS 66 (1895). 


property sold under it. Dunham v. Harvey, 111 
Tenn. 620, 69 S.W. 772, 1902 Tenn. LEXIS 24 
(1902). 


PART 5 
TRANSFER OF CASES 


21-1-501. Incompetency of judge. 


In all cases in equity, if the judge is a party, is directly interested in the suit, 
is connected by blood or affinity within the prohibited degrees with any person 
so interested or is incompetent as having been of counsel, the venue may be 
changed to the nearest chancery court, as the case may be, not liable to the like 
exception, as of course, at the instance of either party, without costs, unless the 
term at which the application is made, being a trial term, the cause shall be 
heard and disposed of by a judge not liable to the like exception, sitting 
specially or by interchange. 


History. Transfer to another county by consent, § 16- 
Code 1858, § 2842; Shan.,§ 4556; mod.Code 11-201. 
1932, § 8689; T.C.A. (orig. ed.), § 21-401. 
; oe ae iia Textbooks. 
Cross-References. Tennessee Jurisprudence, 24 Tenn. Juris., 
Venue, § 6. 


Interchange of judges, § 17-2-202. 


21-1-502. Suits related to actions in other courts. 


The chancery court in which any suit or proceeding is brought in which the 
complainant seeks relief predicated upon, closely related to or growing out of 
matters or things theretofore adjudicated by final judgment or decree of the 
circuit or any other court, whether or not the circuit or other court retained 
jurisdiction of the cause for the purpose of enforcing or modifying the final 
judgment or decree, in the sound discretion of the judge or chancellor of the 
chancery court, either sua sponte, or upon motion of any defendant, may 
transfer the suit or proceeding to the court in which such matters or things 
were theretofore finally adjudicated; provided, that the circuit or other court 
shall have jurisdiction of the suit or proceeding concurrent with the chancery 
court; and provided further, that it shall be made to appear to the chancery 
court that the transfer of the suit or proceeding to the circuit or other court will 
not cause unnecessary hardship or inconvenience to the parties to the suit or 
proceeding, their counsel or witnesses, or unreasonable delay in the final 
hearing or disposition of the suit or proceeding. 
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History. Textbooks. 
Acts 1958, ch. 155, § 1 (Williams, § 10604.1); Tennessee Jurisprudence, 11 Tenn. Juris., 
T.C.A. (orig. ed.), § 21-402. Equity, §§ 28, 29, 31. 
PART 6 
ANSWERS 


21-1-601. Oath to answer. 


When an answer is required to be sworn to, the oath may be administered as 
in case of the bill of complainant. The power of the court or clerk and master 
to appoint a special commissioner to administer the oath, either in this or any 
other state, is not affected by this section. 


History. 

Code 1858, §§ 4398, 4399 (deriv. Acts 1801, 
ch. 6, § 11); Shan., §§ 6208, 6209; mod. Code Textbooks. 
1932, §§ 10478, 10479; T.C.A. (orig. ed.), § 21- Tennessee Jurisprudence, 3 Tenn. Juris., At- 
614. tachment and Garnishment, § 77. 


Signing of pleadings, Tenn. R. Civ. P. 11. 


Cross-References. 
Oath to bill, § 21-1-102. 


NOTES TO DECISIONS 


1. Verification Before Foreign Justice. clerk of his court, as to his official capacity, 

An exception before the master to an answer, required by this section, should be sustained. 
because sworn to before a justice of the peace of Bradley v. Dibbrell, 50 Tenn. 522, 1871 Tenn. 
another state, without the certificate of the LEXIS 108 (1871). 


21-1-602. Evidential value of answer in discovery and where oath not 
waived. 


A sworn answer in chancery, when required by a bill of discovery or when the 
oath to the answer is not waived, shall have no more weight or effect in 
evidence than the deposition of the defendant filing the answer. 


History. 
Acts\1957; ch. 153, § .1;:T.C.A,, § 21-628. 


Textbooks. 
Tennessee Jurisprudence, 11 Tenn. Juris., 
Equity, § 50. 


PART 7 
RULES AND ORDERS OF CLERK AND MASTER 


21-1-701. Powers of clerk and master. 


The clerk and master may, at the clerk and master’s office: 

(1) Receive and enter on the rules the suggestion and proof of a party’s 
death, and order and issue the necessary process to revive; 

(2) Make orders for publication against defendants in cases in which 
publication is allowed in lieu of personal service; 
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(3) Take bills for confessed, and set aside the orders pro confesso, upon 
good cause shown and the filing of a sufficient answer; 

(4) Appoint guardians ad litem for infants, upon its being made to appear, 
by affidavit, that they have no general guardian; 

(5) Make orders for the taking of depositions, where those orders are 


necessary; and 


(6) Open causes for proof, on good cause shown, after they have been set 
for hearing, in the same way the chancellor might do. 


History. 

Code 1858, § 4420 (deriv. Acts 1787, ch. 22, 
§ 1; 1845-1846, ch. 122, §§ 7-9); Shan., § 6232; 
mod. Code 1932, § 10515; T.C.A. (orig. ed.), 
§ 21-901. 


Cross-References. 

Clerks and masters, Tenn. R. Civ. P. 53.05. 

Clerk’s fees, § 8-21-401. 

Depositions, Tenn. R. Civ. P. 26, 27. 

Order of publication in lieu of personal ser- 
vice, §§ 21-1-204, 21-1-205. 

Regulation of proceedings by chancellor, 
§ 21-1-106. 


Rule to appear and defend, § 21-1-204. 
Substitution of parties, Tenn. R. Civ. P. 25. 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
§§ 63, 148, 631, 634. 

Tennessee Jurisprudence, 11 Tenn. Juris., 
Equity, § 58; 18 Tenn. Juris., Minors, § 17. 


Law Reviews. 

The Tennessee Court System — Chancery 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 281. 


NOTES TO DECISIONS 


Analysis 


1. Applicability. 
2. Appointment of Guardian Ad Litem. 
3. Affidavit to Set Aside Pro Confesso. 


1. Applicability. 

Former T.C.A. § 67-5-2706 did not expressly 
state that a clerk and master is empowered or 
directed to make a deed to a person who had 
exercised that individual’s statutory right to 
redeem property; moreover, T.C.A. §§ 18-1-105, 
18-5-102, 18-5-103, and 21-1-701 did not pro- 
vide that such a clerk was authorized to make a 
deed to one who had properly exercised his or 
her right of redemption, and therefore a writ of 
mandamus was properly denied in a case where 
a clerk and master refused to issue a fee simple 
deed to a redeemer in a tax sale since there was 
no mandate to do so, the action was taken on 
behalf of all of a decedent’s heirs as tenants in 
common, and to do so would have conflicted 
with a trial court’s order. Jones v. Anderson, 
250 S.W.3d 894, 2007 Tenn. App. LEXIS 608 
(Tenn. Ct. App. Sept. 26, 2007), appeal denied, 
— 8.W.3d —, 2008 Tenn. LEXIS 123 (Tenn. Feb. 
25, 2008). 


2. Appointment of Guardian Ad Litem. 

The appointment of a guardian ad litem by 
the court is valid, though made without affida- 
vit of the minority of the defendants. Martin v. 
Porter, 51 Tenn. 407, 1871 Tenn. LEXIS 182 
(1871). 


It is not proper that the solicitor of the 
adverse party should be the solicitor and guard- 
ian ad litem of the minor defendants to a cause. — 
Morgan v. McSpadlen, 2 Shan. 86 (1876). 

In the appointment of a guardian ad litem, it 
is the duty of the court to select one learned in 
law, capable of investigating and protecting the 
interest of his ward. Morgan v. McSpadlen, 2 
Shan. 86 (1876). 


3. Affidavit to Set Aside Pro Confesso. 

The master is not authorized to set aside an 
order taking a bill for confessed, except upon an 
affidavit showing good cause why an answer 
was not sooner filed, and the tender of a suffi- 
cient answer; and the affidavit must be made by 
the party himself, unless the facts relied on are 
peculiarly within the knowledge of the person 
tendering the affidavit; and a pro confesso 
against several defendants cannot ordinarily be 
set aside as to all of them upon an answer 
sworn to by only one of them. Cook v. Dews, 2 
Cooper’s Tenn. Ch. 496 (1875). 

Where a pro confesso is set aside by the clerk 
and master every prerequisite of the statute 
must be shown to exist as the clerk and master 
is a mere ministerial officer and cannot act 
except under the conditions prescribed by the 
statute but the action of the chancellor in 
setting aside a pro confesso in a judicial action 
is exercised in his sound discretion and cannot 
be disturbed except for abuse of that discretion. 
Bailey v. Schubert, 203 Tenn. 660, 315 S.W.2d 
249, 1958 Tenn. LEXIS 232 (1958). 
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21-1-706 


21-1-702. Entry of proceedings by clerk and master. 


Rules, notices, orders and other proceedings in a cause, made with or by the 
clerk and master, shall be entered by the clerk and master in a well-bound 
book, to be kept for that purpose, each entry to be made in order and with the 


correct dates attached. 


History. 

Code 1858, § 4417 (deriv. Acts 1801, ch. 6, 
§ 12); Shan., § 6229; Code 1932, § 10512; 
T.C.A. (orig. ed.), § 21-902. 


21-1-703. Time of proceedings. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§ 642. 


The rules, notices and proceedings described in § 21-7-702 shall be made at 
the rule days, unless otherwise authorized by this code. 


History. 
Code 1858, § 4418; Shan., § 6230; Code 
1932, § 10513; T.C.A. (orig. ed.), § 21-903. 


21-1-704. Insertion in rule docket. 


Cross-References. 
Rule days, § 21-1-705. 


All rules or orders taken at any one (1) court shall be inserted in the rule 
docket by the first rule day that is more than twenty (20) days after the term. 


History. 
Code 1858, § 4419 (deriv. Acts 1801, ch. 6, 


21-1-705. Rule days. 


§ 12); Shan., § 6231; Code 1932, § 10514; 
T.C.A. (orig. ed.), § 21-904. 


Each day of a regular, special or adjourned term of the court of chancery, and 
also the first and third Mondays of every month in vacation, is a rule day. 


History. 

Code 1858, § 4421 (deriv. Acts 1851-1852, ch. 
365, § 2); Shan., § 6233; Acts 1921, ch. 168, 
§ 1; Code 1932, § 10516; T.C.A. (orig. ed.), 
§ 21-905. 


Textbooks. 
Tennessee Jurisprudence, 16 Tenn. Juris., 
Judgments and Decrees, § 87. 


Law Reviews. 

The Tennessee Court System — Chancery 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 281. 


NOTES TO DECISIONS 


1. Return Day Certain — Three Days for 
Answer. 
Process returnable to a rule day certain can- 
not be taken for confessed against the defen- 
dant the succeeding day, and it is error to enter 


a final decree on that day. Defendant has three 
days from return day to answer. Huffstedler v. 
Swan, 154 Tenn. 451, 289 S.W. 522, 1926 Tenn. 
LEXIS 142 (1926). 


21-1-706. Notice of proceedings by clerk. 


The clerk and master shall give to the opposite party, or the opposite party’s 
solicitor, notice of any rule, order or other proceeding taken at the clerk and 


master’s office, affecting the party. 


21-1-707 


History. 
Code 1858, § 4423; Shan., § 6235; Code 
1932, § 10520; T.C.A. (orig. ed.), § 21-906. 
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21-1-707. Notice of alteration of rules and orders. 


The clerk and master shall not set aside, modify or alter any rule or order of 
the chancellor, where that power is given by this code; or any rule or order of 
the clerk and master’s own at office without reasonable notice to the opposite 


party or the opposite party’s solicitor. 


History. 
Code 1858, § 4424; Shan., § 6236; Code 
1932, § 10521; T.C.A. (orig. ed.), § 21-907. 


NOTES TO DECISIONS 


1. Deeding Property. 

Former T.C.A. § 67-5-2706 did not expressly 
state that a clerk and master was empowered 
or directed to make a deed to a person who had 
exercised that individual’s statutory right to 
redeem property; moreover, T.C.A. § 21-1-701, 
T.C.A. § 18-1-105, T.C.A. § 18-5-102, and 
T.C.A. § 18-5-103 did not provide that such a 
clerk was authorized to make a deed to one who 
has properly exercised his or her right of re- 
demption, and therefore a writ of mandamus 


was properly denied in a case where a clerk and 
master refused to issue a fee simple deed to a 
redeemer in a tax sale since there was no 
mandate to do so, the action was taken on 
behalf of all of a decedent’s heirs as tenants in 
common, and to do so would have conflicted 
with a trial court’s order. Jones v. Anderson, 
250 S.W.3d 894, 2007 Tenn. App. LEXIS 608 
(Tenn. Ct. App. Sept. 26, 2007), appeal denied, 
— §.W.3d —, 2008 Tenn. LEXIS 123 (Tenn. Feb. 
25, 2008). 


PART 8 
DECREES AND EXECUTION 


21-1-801. Sequestration. 


If the court see proper in the first instance, or if upon issuance of the 
attachment, the delinquent cannot be found, a writ of sequestration may issue 
against the estate of the delinquent, to compel obedience to the decree. 


History. 
Code 1858, § 4487; Shan., § 6304; Code 
1932, § 10597; T.C.A. (orig. ed.), § 21-1206. 


Cross-References. 


Seizure of person or property, Tenn. R. Civ. P. 
64. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§§ 300, 301, 311. 


Law Reviews. 

The Tennessee Court System — Chancery 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 281. 


21-1-802. Mesne and final process — Common law writs. 





Courts of chancery are further authorized to issue such process, mesne and 
final, as has been used in the chancery courts; and all writs for the collection 
of money, or to obtain the possession of real or personal property, in use in the 
common law courts, may be adapted to the execution of decrees in the courts 
of chancery. 




















. 


747 


History. 

Code 1858, § 4488 (deriv. Acts 1787, ch. 22, 
§ 2); Shan., § 6305; Code 1932, § 10598; 
T.C.A. (orig. ed.), § 21-1207. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§ 301. 
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21-1-803 


Law Reviews. 

The Tennessee Court System — Chancery 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 281. 


NOTES TO DECISIONS 


1. In General. 

Court of equity could act either in personam 
upon the person or by direct decree in correct- 
ing situation of failure of county superinten- 
dent of schools or other recalcitrant official to 


21-1-803. Foreclosure sale. 


act in accordance with duties and could thereby 
eliminate possibility that county might lose its 
contribution of state funds. State ex rel. Bobo v. 
Moore, 207 Tenn. 622, 341 S.W.2d 746, 1960 
Tenn. LEXIS 502 (1960). 


Where, upon the foreclosure of a mortgage or deed of trust, or in any case, 
the specified land to be sold is mentioned in the decree, the court, upon the 
application of the complainant, may order that: 

(1) The property be sold on a credit of not less than six (6) months nor 


more than two (2) years; 


(2) When the sale is made, reported and confirmed, no right of redemption 
or repurchase shall exist in the debtor or the debtor’s creditors, but that the 
purchaser’s title shall be absolute; and 

(3) The surplus of the purchase money, or the bonds or notes taken for the 
purchase money, over and above what is necessary to pay the complainant’s 
debt, be paid to the debtor or the debtor’s other creditors entitled to the 


payment. 


History. 

Code 1858, § 4489 (deriv. Acts 1832, ch. 36, 
§ 2; 1833, ch. 47, § 2; 1837-1838, ch. 166, § 2); 
Shan., § 6306; Code 1932, § 10599; T.C.A. 
(orig. ed.), § 21-1208. 


Cross-References. 
Injunction of sale, title 29, ch. 23, part 2. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§ 278. 


Tennessee Jurisprudence, 16 Tenn. Juris., 
Judicial Sales, § 7; 21 Tenn. Juris., Redemp- 
tion of Real Estate Sold for Debt, § 25. 


Law Reviews. 
Forms of Relief, 4 Mem. St. U.L. Rev. 400. 
Tennessee Homeowners’ Post Foreclosure 
Auction Right to Cure Under 11 U.S.C. 
8§ 13822(b) and (c), 27 U. Mem. L. Rev. 453 
(1997). 


NOTES TO DECISIONS 


Analysis 


. Foreclosure Sale Free from Redemption. 
—Prayer for Sale Free from Redemption. 
. —Prayer Lacking — Relief on Appeal. 
Tax Sale Free from Redemption. 


. Foreclosure Sale Free from Redemp- 
tion. 

It is a proper decree in foreclosing a mortgage 

or deed of trust, to order a sale of the land for 

cash, free from the equity of redemption, in 


accordance with the contract of the parties as 
embodied in their deed. Hill v. Hillman, 74 
Tenn. 715, 1881 Tenn. LEXIS 202 (1881). 

If the mortgage provides for redemption, it 
will not be barred on foreclosure sale, because 
the court’s decree must conform to the contract 
of the parties. Clark v. Jones, 93 Tenn. 639, 27 
S.W. 1009, 1894 Tenn. LEXIS 9, 42 Am. St. Rep. 
931 (1894); Union Trust Co. v. Chattanooga E. 
R. Co., 101 Tenn. 297, 47 S.W. 422, 1898 Tenn. 
LEXIS 64 (1898). 


21-1-804 


2. —Prayer for Sale Free from Redemp- 
tion. 

Where prayer is that sale be made free of 
equity of redemption, it supports a decree for 
sale on credit so free. Myers v. Wolf, 162 Tenn. 
42, 34S.W.2d 201, 1930 Tenn. LEXIS 61 (1931). 


3. —Prayer Lacking — Relief on Appeal. 
Where land was sold in bar of equity of 
redemption without necessary prayer therefor, 
in the absence of any complaint that the land 
did not sell for its full value, the decree will on 


PROCEEDINGS IN CHANCERY 


748 


appeal be so corrected as to give the debtor two 
years after confirmation within which to re- 
deem. Rigsby v. Marler, 17 Tenn. App. 136, 66 
S.W.2d 232, 1932 Tenn. App. LEXIS 45 (Tenn. 
Ct. App. 1933). 


4, Tax Sale Free from Redemption. 

A decree for a sale of land free from redemp- 
tion and on time is proper in a suit for the 
enforcement of the lien for taxes. State v. Dun- 
can, 71 Tenn. 679, 1879 Tenn. LEXIS 131 
(1879). 


21-1-804. Enforcement of orders and decrees. 


Courts of chancery may enforce rules, orders or decrees by process against 
the person in default, or by process against the person in default’s property. 


History. 

Code 1858, § 4478 (deriv. Acts 1801, ch. 6, 
§ 23); Shan., § 6295; Code 1932, § 10588; 
T.C.A. (orig. ed.), § 21-1209. 


Cross-References. 

Enforcement of restraining orders and in- 
junctions, Tenn. R. Civ. P. 65.06. 

Execution of judgments by attachment for 
contempt, § 26-1-102. 

Judgment for specific acts, court powers, 
Tenn. R. Civ. P. 70. 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
§§ 300, 306. 

Tennessee Jurisprudence, 11 Tenn. Juris., 
Equity, § 102. 


Law Reviews. 

The Tennessee Court System — Chancery 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 281. 


NOTES TO DECISIONS 


Analysis 


1. Enforcing Consent Decrees. 
2. Enforcing Payment of Child Support. 


1. Enforcing Consent Decrees. 

It is an established rule that a court of equity 
has the power to enforce its decrees, and that 
such methods are available to enforce consent 
decrees. Clinchfield Stone Co. v. Stone, 36 Tenn. 
App. 252, 254 S.W.2d 8, 1952 Tenn. App. LEXIS 
111 (Tenn. Ct. App. 1952). 


21-1-805. Issuance of attachment. 


2. Enforcing Payment of Child Support. 

The trial court, sitting as a court of equity, 
had the authority to impound the assets of the 
defendant in the hands of the executor to the 
extent necessary to enforce the prior order of 
the court and also impound the assets of the 
defendant to insure future payments of child 
support as the defendant was a nonresident of 
Tennessee. Mayer v. Mayer, 532 S.W.2d 54, 
1975 Tenn. App. LEXIS 194 (Tenn. Ct. App. 
1975). 


An attachment issues by order of the court upon the officer’s return or 
affidavit of the service of a copy of the decree ten (10) days beforehand, and that 
the party has failed or refused to comply with the terms of the order. 


History. 

Code 1858, § 4479 (deriv. Acts 1801, ch. 6, 
§ 22); Shan., § 6296; Code 1932, § 10589; 
T.C.A. (orig. ed.), § 21-1210. 


Cross-References. 
Judgments enforced by attachment, § 26-1- 
102. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§ 305. 
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21-1-806. Attachment without service of decree. 


If the defendant in execution keeps out of the way or absconds, so that a copy 
of the decree cannot be served upon the defendant, or if the defendant evades 
receiving the decree, an affidavit of that fact, and that a copy of the decree was 
tendered the defendant, or left at the defendant’s last place of abode, shall 
authorize the issuance of the attachment without actual service of the copy. 


History. 

Code 1858, § 4480 (deriv. Acts 1801, ch. 6, 
§ 22); Shan., § 6297; Code 1932, § 10590; 
T.C.A. (orig. ed.), § 21-1211. 


Cross-References. 
Seizure of person or property, Tenn. R. Civ. P. 
64. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§ 305. 


21-1-807. Commitment for nonperformance of decree. 


In attachments for the nonperformance of decrees, no bail is to be taken, but 
the party shall be committed to jail, there to remain until the party performs 


the decree. 


_ History. 

Code 1858, § 4481 (deriv. Acts 1801, ch. 6, 
§ 23); Shan., § 6298; Code 1932, § 10591; 
T.C.A. (orig. ed.), § 21-1212. 


' Cross-References. 
Seizure of person or property, Tenn. R. Civ. P. 
«64. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§§ 306, 376, 377, 462. 


Law Reviews. 
The Contempt Powers of Tennessee Courts 
(EK. Michael Ellis), 37 Tenn. L. Rev. 538. 


NOTES TO DECISIONS 


1. Attachment for Nonperformance of Ali- 
mony Decree. 

The general rule is that a person arrested 
_ upon an attachment to answer for a contempt is 
entitled to bail or to give a bond for his appear- 
ance; and it seems to be a practice to extend 
this rule to attachments for contempt in not 
paying alimony or support. But there is no 


authority for such a practice. The chancery rule 
is that an attachment for nonperformance of a 
decree, unlike other attachments for contempt, 
is not a bailable process; and the person at- 
tached for nonperformance must be committed 
to or detained in prison. Loy v. Loy, 32 Tenn. 
App. 470, 222 S.W.2d 873, 1949 Tenn. App. 
LEXIS 103 (Tenn. Ct. App. 1949). 


_21-1-808. Habeas corpus on purge of contempt. 


The court, or a judge of the court in vacation, may, in such case, grant a 
_ habeas corpus, and discharge the party, if the party purges the contempt, upon 
such conditions in respect to the party's compliance with the decree as the 


judge thinks proper. 


History. 

Code 1858, § 4482 (deriv. Acts 1801, ch. 6, 
§ 23); Shan., § 6299; Code 1932, § 10592; 
T.C.A. (orig. ed.), § 21-1213. 


' Cross-References. 
Habeas corpus proceedings, title 29, ch. 21. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§ 377. 
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21-1-809. Hearing on habeas corpus. 


The adverse party, the adverse party’s agent or attorney is entitled to 
reasonable notice of the hearing upon the writ of habeas corpus granted 
pursuant to § 21-1-808, if in the state, and may interrogate the party in 
contempt upon the party in contempt’s oath, and controvert the truth of the 
party in contempt’s statements by other proof. 


History. Textbooks. 

Code 1858, § 4483 (deriv. Acts 1801, ch. 6, Gibson’s Suits in Chancery (7th ed., Inman), 
§ 23); Shan., § 6300; Code 1932, § 10593; §§ 306, 377. 
T.C.A. (orig. ed.), § 21-1214. 


21-1-810. Reinstatement of remanded cases. 


In all cases remanded by the supreme court or court of appeals to any court 
for the execution of an order of reference, order of sale or for other proceedings 
directed in the decree of the appellate court or in the decree of the lower courts 
as affirmed or modified by the appellate court, the cases shall be deemed 
reinstated in the lower court from the time of filing with the clerk and master 
or clerk of the court a certified copy of the decree or mandate of the appellate 
court; and thereafter such cases may be proceeded in, in accordance with the 
decree of the appellate court, without any action of the lower court on the case. 
It shall not be necessary for the decree or mandate of the appellate court to be 
spread of record, in the lower court, by direction of the lower court, before the 
clerk and master, clerk of the court, or the parties may proceed in such case in 
accordance with the decree or mandate of the appellate court. 


History. Tennessee Jurisprudence, 2 Tenn. Juris., Ap- 
Acts 1901, ch. 10, § 1; Shan., § 6245a1; mod. peal and Error, § 257. 
Code 1932, § 10531; T.C.A. (orig. ed.), § 21- 


120s 
Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§ 316. 
NOTES TO DECISIONS 
1. Application Prior to Remand. thur v. Faw, 183 Tenn. 504, 193 S.W.2d 763, 


This section did not apply so long as cause 1946 Tenn. LEXIS 230 (1946). 
was before appellate or supreme court. McAr- 


21-1-811. Notice of appellate decree. 


Upon the receipt of any certified copy of decree, or mandate of any appellate 
court, the clerk and master or clerk of the lower court, shall file the decree or 
mandate, copy it upon the rule docket or minute book, if the court so directs, 
and notify the attorney of record in the case of the filing of the decree or 
mandate. The clerk and master or clerk of the lower court shall receive the 
same compensation for these services as now allowed by law for similar 
services; provided, that it shall not be necessary for the clerk of the lower court 
to send the notice if a procedure has been established whereby the clerk of the 
appellate court is required to send notice. 
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History. Law Reviews. 

Acts 1901, ch. 10, § 2; Shan., § 6245a2; Code Selected Tennessee Legislation of 1983 (N. L. 
1932, § 10532; T.C.A. (orig. ed.), § 21-1218; Resener, J. A. Whitson, K. J. Miller), 50 Tenn. 
“Acts 1983, ch. 332, § 1. L. Rev. 785 (1983). 
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TITLE 22 
JURIES AND JURORS 


Chapter 

1. Qualifications and Exemptions. 

2. Selection and Attendance of Jurors. 

3. Examination and Challenge of Jurors. 
4. Compensation of Jurors. 


QUALIFICATIONS AND EXEMPTIONS 


Excuse from service — Undue or extreme physical or financial hardship — Documen- 


CHAPTER 1 

Section 
22-1-101. Obligation to serve — Qualifications. 
22-1-102. Incompetent persons. 
22-1-103. 

tation — Permanent excuse. 
22-1-104. Disqualification by interest or relationship. 
22-1-105. Discharge of unqualified jurors — Reasonable or proper cause. 
22-1-106. Exemption from process. 


22-1-101. Obligation to serve — Qualifications. 


It is policy of this state that all qualified citizens have an obligation to serve 
on petit juries or grand juries when summoned by the courts of this state, 
unless excused. Every person eighteen (18) years of age, being a citizen of the 
United States, and a resident of this state, and of the county in which the 
person may be summoned for jury service for a period of twelve (12) months 
next preceding the date of the summons, is legally qualified to act as a grand 
or petit juror, if not otherwise incompetent under the express provisions of this 


title. 


History. 
Acts 2008, ch. 1159, § 1. 


Compiler’s Notes. 

Former chapter 1, §§ 22-1-101 — 22-1-107 
(Code 1858, §§ 4002 (deriv. Acts 1809 (Sept.), 
ch. 119, § 2; 1835-1836, ch. 6, § 8), 4004, 4003 
(deriv. Acts 1835-1836, ch. 68, § 1), 4005 (deriv. 
Acts 1805, ch. 20, §§ 1, 2; 1831, ch. 103, § 10), 
4006 (deriv. Acts 1809 (Sept.), ch. 107, § 1), 
4007, 4008 (deriv. Acts 1779 (Oct.), ch. 6, § 11); 
impl. am. Acts 1867-1868, ch. 31, § 1; Acts 
1577, ch. 52, § 1; 1887, ch. 211, §: 1; 1897, ch. 
112, § 5; 1903, ch. 38, § 1; 1909, ch. 400, § 125; 
Shan., §§ 5813-5819; Acts 1919, ch. 79, § 1; 
Code 1932, §§ 10006, 10007, 10009-10012, 
10014; Acts 1951, ch. 71, § 4; 1973, ch. 76, § 1; 
Acts 1977, ch. 197, § 1; 1979, ch. 416, § 1, 3; 
T.C.A. (orig. ed.), §§ 22-101 — 22-107; Code 
1932, § 10007; Acts 1987, ch. 37, §§ 1-4; 1989, 
ch. 591, § 119; 1991, ch. 215,§ 1; 1993, ch. 309, 
§§ 2-4; Acts 1994, ch. 785, § 1; 1996, ch. 690, 
§ 1), concerning qualifications and exemptions, 


was repealed by Acts 2008, ch. 1159, § 1, effec- 
tive January 1, 2009. 


Law Reviews. 

Criminal Procedure—Juror Misconduct and 
Bias—Assessing the Prejudicial Effect of Extra- 
Judicial Communications by Jurors in a Tech- 
nologically Advanced Society, 82 Tenn. L. Rev. 
253 (2014). 

What Jurors Want to Know: Motivating Ju- 
ror Cognition to Increase Legal Knowledge & 
Improve Decisionmaking, 81 Tenn. L. Rev. 752 
(2014). 


Attorney General Opinions. 

Qualifying jurors and assigning jury-service 
dates online, OAG 14-64, 2014 Tenn. AG Lexis 
67 (6/25/14) 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), §§ 9.13, 16.28, 25.45. 

Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 3-6-6. 
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22-1-101 


Tennessee Jurisprudence, 1 Tenn. Juris., 
Aliens, §§ 3, 9; 14 Tenn. Juris., Grand Jury, 
§§ 3,5; 17 Tenn. Juris., Jury, §§ 2, 13. 


Law Reviews. 

Picking a Jury: Who Are You Talking To? 67 
Tenn. L. Rev. 517 (2000). 

Symposium, Communicating with Juries, 67 
Tenn. L. Rev. 517 (2000). 

The Tennessee Court Systems — The Jury 
System, 8 Mem. St. U.L. Rev. 489. 

Theology in the Jury Room: Religious Discus- 
sion as “Extra Material” in the Course of Capi- 
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tal Punishment Deliberations, 55 Vand. L. Rev. 
127 (2002). 


Attorney General Opinions. 

A juvenile may not serve on a jury in Tennes- 
see, OAG 04-146, 2004 Tenn. AG LEXIS 155 
(9/02/04). 

There is no conflict in the same person acting 
as both the grand jury foreperson and the 
security officer for the general sessions court in 
the same count, OAG 05-162, 2005 Tenn. AG 
LEXIS 164 (10/20/05). 


NOTES TO DECISIONS 


1. Citizenship — Necessity. 

Second defendant’s convictions for facilita- 
tion of first-degree murder and aggravated 
child abuse were appropriate because T.C.A. 
§ 22-1-101’s requirement that jurors be United 


States citizens does not violate the Tennessee 
Constitution. State v. Gomez, — S.W.3d —, 
2010 Tenn. Crim. App. LEXIS 752 (Tenn. Crim. 
App. Sept. 10, 2010), rev'd, 367 S.W.3d 237, 
2012 Tenn. LEXIS 291 (Tenn. Apr. 24, 2012). 


DECISIONS UNDER PRIOR LAW 


Analysis 


. In General. 

Time for Objection to Juror. 

. Citizenship — Necessity. 
Effect on Private Acts. 

. Exclusion of Qualified Persons. 
Number of Women Required. 

. Prejudice Must Be Shown. 


RB NOMA wWNYe 


. In General. 

The fair-cross-section principle must have 
much leeway in its application. The states 
remain free to prescribe relevant qualifications 
for their jurors and to provide reasonable ex- 
emption so long as it may be fairly stated that 
the jury list or panels are representative of the 
community. State v. Bell, 745 S.W.2d 858, 1988 
Tenn. LEXIS 24 (Tenn. 1988). 


2. Time for Objection to Juror. 

Objection for want of qualification of a juror 
propter defectum, must be made before the 
swearing of the jury. Ward v. State, 20 Tenn. 
253, 1839 Tenn. LEXIS 44 (1839); Calhoun v. 
State, 23 Tenn. 477, 1844 Tenn. LEXIS 143 
(1844); Goodal v. Thurman, 38 Tenn. 209, 1858 
Tenn. LEXIS 156 (1858); Draper v. State, 63 
Tenn. 246, 1874 Tenn. LEXIS 239 (1874); Cart- 
wright v. State, 80 Tenn. 620, 1883 Tenn. 
LEXIS 214 (1883); Hamilton v. State, 101 Tenn. 
417, 47 S.W. 695, 1898 Tenn. LEXIS 83 (1898); 
Givens v. State, 103 Tenn. 648, 55 S.W. 1107, 
1899 Tenn. LEXIS 143 (1899); Goad v. State, 
106 Tenn. 175, 61 S.W. 79, 1900 Tenn. LEXIS 
146 (1900); Walker v. State, 118 Tenn. 375, 99 
S.W. 366, 1906 Tenn. LEXIS 104 (1906); Wil- 
hams v. United States, 3 F.2d 933, 1925 U.S. 
App. LEXIS 3838 (6th Cir. 1925). 


3. Citizenship — Necessity. 
A juror must be a citizen, and a person of 


foreign birth who has not been naturalized is 
not a competent juror. Norfleet v. State, 36 
Tenn. 340, 1857 Tenn. LEXIS 7 (1857). 


4. Effect on Private Acts. 

This section affects citizens in their private 
capacity rather than the county in its govern- 
mental capacity so that Private Acts 1911, ch. 
115 permitting only men to serve on the grand 
jury in Chester County was repealed by neces- 
sary implication in absence of good reason why 
women should not be permitted to serve in that 
county. Pierce v. State, 204 Tenn. 14, 315 
S.W.2d 271, 1958 Tenn. LEXIS 240 (1958). 


5. Exclusion of Qualified Persons. 

Where nothing had occurred to necessitate 
refilling of the jury box, there was no system- 
atic exclusion of otherwise qualified voters from 
defendant’s grand jury. Shadden v. State, 488 
S.W.2d 54, 1972 Tenn. Crim. App. LEXIS 313 
(Tenn. Crim. App. 1972), cert. denied, Shadden 
v. Tennessee, 411 U.S. 909, 93 S. Ct. 1538, 36 L. 
Ed. 2d 199, 1973 U.S. LEXIS 2958 (1973). 


6. Number of Women Required. 

A fair representation of women on the jury in 
a criminal case is all that is required by the 
federal constitution. State v. Strouth, 620 
S.W.2d 467, 1981 Tenn. LEXIS 473 (Tenn. 
1981), cert. denied, Strouth v. Tennessee, 455 
U.S. 983, 102 S. Ct. 1491, 71 L. Ed. 2d 692, 
1982 U.S. LEXIS 1099 (1982). 


7. Prejudice Must Be Shown. 

The failure of an applicant for habeas corpus 
relief to raise before trial his challenges to the 
respective make-ups of the grand jury which 
indicted him and the trial jury which convicted 
him constituted a waiver of his objections 
thereto, where the applicant claimed no actual — 
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prejudice caused him by either of those make- 
ups. Cagle v. Davis, 520 F. Supp. 297, 1980 U.S. 
Dist. LEXIS 16804 (E.D. Tenn. 1980), affd 
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without opinion, 663 F.2d 1070, 1981 U.S. App. 
LEXIS 11414 (6th Cir. Tenn. 1981). 


The following persons are incompetent to act as jurors: 
(1) Persons convicted of a felony or any other infamous offense in a court 


of competent jurisdiction; or 


(2) Persons convicted of perjury or subornation of perjury. 


History. 
Acts 2008, ch. 1159, § 1. 


Compiler’s Notes. 

Former chapter 1, §§ 22-1-101 — 22-1-107 
(Code 1858, §§ 4002 (deriv. Acts 1809 (Sept.), 
ch. 119, § 2; 1835-1836, ch. 6, § 8), 4004, 4003 
(deriv. Acts 1835-1836, ch. 68, § 1), 4005 (deriv. 
Acts 1805, ch. 20, §§ 1, 2; 1831, ch. 103, § 10), 
4006 (deriv. Acts 1809 (Sept.), ch. 107, § 1), 
4007, 4008 (deriv. Acts 1779 (Oct.), ch. 6, § 11); 
impl. am. Acts 1867-1868, ch. 31, § 1; Acts 
Boiioch. O2,.5 1; 188/sch. 2148 15.1897,-ch. 
112,§ 5; 1903, ch. 38, § 1; 1909, ch. 400, § 125; 
Shan., §§ 5813-5819; Acts 1919, ch. 79, § 1; 
Code 1932, §§ 10006, 10007, 10009-10012, 
10014; Acts 1951, ch. 71, § 4; 1973, ch. 76, § 1; 
Acts 1977, ch. 197, § 1; 1979, ch. 416, § 1, 3; 
T.C.A. (orig. ed.), §§ 22-101 — 22-107; Code 
1932, § 10007; Acts 1987, ch. 37, §§ 1-4; 1989, 


ch. 591, § 119; 1991, ch. 215, § 1; 1993, ch. 309, 
§§ 2-4; Acts 1994, ch. 785, § 1; 1996, ch. 690, 
§ 1), concerning qualifications and exemptions, 
was repealed by Acts 2008, ch. 1159, § 1, effec- 
tive January 1, 2009. 


Cross-References. 
Disqualifications of conspirators, § 40-12- 
102. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), §§ 25.45, 25.59. 

Tennessee Jurisprudence, 17 Tenn. Juris., 
Jury, § 32. 


Law Reviews. 
Tennessee Civil Disabilities: A Systemic Ap- 
proach (Neil P. Cohen), 41 Tenn. L. Rev. 253. 
The Tennessee Court Systems — The Jury 
System, 8 Mem. St. U.L. Rev. 489. 


DECISIONS UNDER PRIOR LAW 


Analysis 


1. Representation of Distinct Groups to Be 
Preserved. 
2. Convicted Felons. 


1. Representation of Distinct Groups to 
Be Preserved. 

Once a cross-sectionally fair master list is 
compiled, the jury commissioners are free to 
delete the names of those persons who are 
known to be disqualified to serve under this 
section or unqualified under former § 22-2- 
302(a), as long as such deletions do not result in 
the exclusion of a “distinct” group in the com- 


munity. State v. Nelson, 603 S.W.2d 158, 1980 
Tenn. Crim. App. LEXIS 284 (Tenn. Crim. App. 
1980). 


2. Convicted Felons. 

Former § 22-2-302 required that the board of 
jury commissioners shall select the names of 
persons to serve as jurors from a list of names of 
upright and intelligent persons known for their 
integrity, fair character and sound judgment 
who are otherwise legally qualified to serve as 
jurors. The state has elected to exclude con- 
victed felons from that category. State v. Bell, 
745 S.W.2d 858, 1988 Tenn. LEXIS 24 (Tenn. 
1988). 


22-1-103. Excuse from service — Undue or extreme physical or finan- 
cial hardship — Documentation — Permanent excuse. 


(a) Any person may be excused from serving as a juror if the prospective 


juror has a mental or physical condition that causes that person to be incapable 
of performing jury service. The juror, or the juror’s personal representative, 
must provide the court with documentation from a physician licensed to 
practice medicine, verifying that a mental or physical condition renders the 
person unfit for jury service. 
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(b)(1) Any person, when summoned to jury duty, may be excused upon a 

showing that the person’s service will constitute an undue or extreme 

physical or financial hardship to the prospective juror or a person under the 
prospective juror’s care or supervision. 

(2) Ajudge of the court for which the prospective juror was called to jury 
service shall make undue or extreme physical or financial hardship deter- 
minations unless a judge of that court delegates this authority to the jury 
coordinator. In the event this authority is not delegated to the jury coordi- 
nator, a judge of the court may authorize the jury coordinator to make initial 
inquiries and recommendations concerning such requests. 

(3) A person asking to be excused based on a finding of undue or extreme 
physical or financial hardship shall take all actions necessary to have 
obtained a ruling on that request by no later than the date on which the 
person is scheduled to appear for jury duty. 

(4) Undue or extreme physical or financial hardship does not exist solely 
based on the fact that a prospective juror will be required to be absent from 
that prospective juror’s place of employment. 

(5) A person requesting an excuse based on undue or extreme physical or 
financial hardship shall be required to provide the judge with income tax 
returns, medical statements from licensed physicians, proof of dependency 
or guardianship, an affidavit stating that the person is unable to obtain an 
appropriate substitute caregiver during the period of participation in the 
jury pool or on the jury, or similar documentation that the judge finds to 
clearly support the request to be excused. Failure to provide satisfactory 
documentation may result in a denial of the request to be excused. 

(6) As used in this section, “undue or extreme physical or financial 
hardship” is limited to circumstances in which a prospective juror would: 

(A) Be required to abandon a person under the juror’s personal care or 
supervision due to the impossibility of obtaining an appropriate substitute 
caregiver during the period of participation in the jury pool or on the jury; 

(B) Incur costs that would have a substantial adverse impact on the 
payment of the juror’s necessary daily living expenses or on those for 
whom the juror provides the principal means of support; 

(C) Suffer physical hardship that would result in illness or disease; or 

(D) Be deprived of compensation due to the fact that the prospective 
juror works out-of-state and the out-of-state employer is unwilling to 
compensate the juror pursuant to § 22-4-106 or that the prospective juror 
is employed by an employer who is not required to compensate jurors 
pursuant to § 22-4-106 and declines to do so voluntarily. 

(c) Documents submitted pursuant to this section shall be maintained by 
the jury coordinator during the jury service term, but may be destroyed 
thereafter. These documents are not public records and shall not be disclosed, 
except pursuant to a court order; however, the jury coordinator shall maintain 
a list of members of the jury pool who were excused pursuant to this section, 
and that information shall be made available upon request. 

(d) A person excused from jury service pursuant to this section becomes 
eligible for qualification as a juror following the period ordered by the court, 
which shall not exceed twenty-four (24) months. A person is excused from jury 
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service permanently only when the deciding judge determines that the 
underlying grounds for being excused are of a permanent nature. 

(e) A person who is seventy-five (75) years of age or older is excused from 
jury service upon a showing that the person is seventy-five (75) years of age or 
older and that the person is incapable of performing jury service because of a 
mental or physical condition. The jury coordinator of the county shall excuse 
the person from jury service upon receiving a written declaration stating the 
person’s name and date of birth, and declaring the mental or physical condition 
that causes the person to be incapable of performing jury service. The 
declaration may be completed by the person or the person’s personal repre- 
sentative. The jury coordinator of each county shall make available declaration 
forms for the purpose of this subsection (e). This subsection (e) does not prevent 
a person seventy-five (75) years of age or older from participating in jury 


service. 


History. 
Acts 2008, ch. 1159, § 1; 2021, ch. 544, § 1. 


Compiler’s Notes. 

Former chapter 1, §§ 22-1-101 — 22-1-107 
(Code 1858, §§ 4002 (deriv. Acts 1809 (Sept.), 
ch. 119, § 2; 1835-1836, ch. 6, § 8), 4004, 4003 
(deriv. Acts 1835-1836, ch. 68, § 1), 4005 (deriv. 
Acts 1805, ch. 20, §§ 1, 2; 1831, ch. 103, § 10), 
4006 (deriv. Acts 1809 (Sept.), ch. 107, § 1), 
4007, 4008 (deriv. Acts 1779 (Oct.), ch. 6, § 11); 
impl. am. Acts 1867-1868, ch. 31, § 1; Acts 
a977,ch. 52, §/1; 1887,:ch.:211; $ 1;'1897, ch. 
112,§ 5; 19038, ch. 38, § 1; 1909, ch. 400, § 125; 
Shan., §§ 5813-5819; Acts 1919, ch. 79, § 1; 
Code 1932, §§ 10006, 10007, 10009-10012, 
10014; Acts 1951, ch. 71, § 4; 1973, ch. 76, § 1; 
Acts 1977, ch. 197, § 1; 1979, ch. 416, § 1, 3; 
T.C.A. (orig. ed.), §§ 22-101 — 22-107; Code 
1932, § 10007; Acts 1987, ch. 37, §§ 1-4; 1989, 
ch. 591,§ 119; 1991, ch. 215, § 1; 1998, ch. 309, 
§§ 2-4; Acts 1994, ch. 785, § 1; 1996, ch. 690, 
§ 1), concerning qualifications and exemptions, 
was repealed by Acts 2008, ch. 1159, § 1, effec- 
tive January 1, 2009. 


Amendments. 
The 2021 amendment added (e). 


Effective Dates. 
Acts 2021, ch. 544, § 3. July 1, 2021. 


Cross-References. 
Confidentiality of public records, § 10-7-504. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), § 25.43. 

Tennessee Jurisprudence, 14 Tenn. Juris., 
Grand Jury, §§ 3,5; 17 Tenn. Juris., Jury, § 14. 


Law Reviews. 

Jury Duty (Donald F. Paine), 44 No. 12 Tenn. 
B.J. 32 (2008). 

Jury Reform in Tennessee, 34 U. Mem. L. 
Rev. 1 (2003). 

The Tennessee Court Systems — The Jury 
System, 8 Mem. St. U.L. Rev. 489. 


Attorney General Opinions. 
Blind or deaf persons serving on juries, OAG 
87-86, 1987 Tenn. AG LEXIS 112 (5/13/87). 


NOTES TO DECISIONS 


1. Constitutionality. 

Statutory exemptions did not infringe on 
petitioner’s right to a jury composed of a fair 
cross section of the community because the 


United States Supreme Court has authorized 
States to exempt citizens from jury service. Van 
Tran v. Bell, — F. Supp. 2d —, 2010 U.S. Dist. 
LEXIS 146189 (W.D. Tenn. Sept. 30, 2010). 


DECISIONS UNDER PRIOR LAW 


Analysis 


. Constitutionality. 

Strict Construction of Exemption. 
Charter Exemptions — Invalidity. 

. Licensed Attorney Not Practicing. 

. Person Entitled to Claim Exemption. 
. Persons Over 65. 

. Court’s Motion to Exclude Jurors. 


NOOR ON 


8. Local Acts. 


1. Constitutionality. 

Since the federal employees cannot necessar- 
ily be equated with federal office holders and 
since defendant failed to demonstrate the ex- 
clusion of cognizable groups, this section does 
not create an unrepresentative jury for the 
purposes of U.S. Const., amends. 6, 14. Honeyc- 
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utt v. State, 544 S.W.2d 912, 1976 Tenn. Crim. 
App. LEXIS 339 (Tenn. Crim. App. 1976). 
Capital defendant failed to establish a prima 
facie violation of U.S. Const. amend. VI, on the 
basis of the potential exclusion of large num- 
bers of college-educated individuals from juries 
under this section. State v. Heck Van Tran, 864 
S.W.2d 465, 1993 Tenn. LEXIS 343 (Tenn. 
1993), rehearing denied, 1993 Tenn. LEXIS 383 
(Tenn. 1993), cert. denied, Heck Van Tran v. 
Tennessee, 511 U.S. 1046, 114 S. Ct. 1577, 128 
L. Ed. 2d 220, 1994 U.S. LEXIS 3111 (1994). 


2. Strict Construction of Exemption. 

Statutes exonerating individuals from the 
common burdens imposed on citizens generally 
must be strictly construed. Shoregere v. White, 
1 Shan. 90 (1858). 

It was error for county commissioners to 
systematically exclude from the jury pool can- 
didates that met the exemption requirements 
of former T.C.A. § 22-1-1038, because the ex- 
emptions were personal and needed to be 
claimed by the prospective juror; however, the 
error did not translate into an error of consti- 
tutional magnitude in defendant’s case. State v. 
Daniel, — S.W.3d —, 2006 Tenn. Crim. App. 
LEXIS 834 (Tenn. Crim. App. Oct. 30, 2006), 
appeal denied, — S.W.3d —, 2007 Tenn. LEXIS 
291 (Tenn. 2007). 


3. Charter Exemptions — Invalidity. 

Where a charter of a corporation attempts to 
exempt its officers and employees, it is an 
unconstitutional provision. Neely v. State, 72 
Tenn. 316, 1880 Tenn. LEXIS 19 (1880). 


4, Licensed Attorney Not Practicing. 

A person who was licensed as an attorney, 
but who does not follow the profession of law as 
his vocation, is not exempt from serving. 
Wheatley v. State, 79 Tenn. 262, 1883 Tenn. 
LEXIS 53 (1883). 


5. Person Entitled to Claim Exemption. 

Conviction will not be overruled on ground 
that one of the indicting grand jurors was a 
minister and therefore exempt from jury ser- 
vice under this section since the exemption is 
personal to the individual, to be claimed or 
waived by him alone. East v. State, 197 Tenn. 
644, 277 S.W.2d 361, 1955 Tenn. LEXIS 330 
(1955). 

The exemptions in this section are personal 
to the individual, to be claimed or waived by 
such person alone, so that jury commission was 
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incorrect in removing on its own initiative the 
names of both black and white teachers and 
ministers, although that technicality did not 
amount to the systematic exclusion of blacks 
from the jury list. Smith v. State, 566 S.W.2d 
553, 1978 Tenn. Crim. App. LEXIS 298 (Tenn. 
Crim. App. 1978). 

The exemptions provided by statute, such as 
this section, are personal, to be claimed by or 
waived by the prospective jurors who are en- 
titled to them; thus, the jury commission was 
wrong in removing occupationally exempt per- 
sons on its own initiative. Cooper v. State, 847 
S.W.2d 521, 1992 Tenn. Crim. App. LEXIS 484 
(Tenn. Crim. App. 1992). 


6. Persons Over 65. 

The exemption of jurors over 65 years of age 
does not result in a significant underrepresen- 
tation of an identifiable segment of society. 
State v. Blunt, 708 S.W.2d 415, 1985 Tenn. 
Crim. App. LEXIS 3275 (Tenn. Crim. App. 
1985). 

Trial court did not err in applying the statu- 
tory disability exemption to excuse prospective 
jurors from jury service to a prospective juror 
who had recently undergone cataract surgery. 
The court further did not err in excusing pro- 
spective jurors who were over the age of 65, 
including a 79-year-old prospective juror who 
had no transportation but was willing to walk 
to the courthouse each day. State v. Hester, — 
S.W.3d —, 2009 Tenn. Crim. App. LEXIS 363 
(Tenn. Crim. App. Feb. 5, 2009), affd, 324 
S.W.3d 1, 2010 Tenn. LEXIS 897 (Tenn. Oct. 5, 
2010). 


7. Court’s Motion to Exclude Jurors. 
There was no constitutional error in the 
court’s exclusion of certain occupationally ex- 
empt jurors on its own motion; thus, the peti- 
tioner did not receive ineffective assistance of 
counsel for counsel’s failure to raise this issue. 
Cooper v. State, 847 S.W.2d 521, 1992 Tenn. 
Crim. App. LEXIS 484 (Tenn. Crim. App. 1992). 


8. Local Acts. 

Although defendant’s contention that Hamil- 
ton County had exceeded the population range 
set forth in a local act was correct, the act 
remained applicable to Hamilton County, ex- 
empting it from general jury law under this 
chapter. State v. Boyd, 867 S.W.2d 330, 1992 
Tenn. Crim. App. LEXIS 92 (Tenn. Crim. App. 
19972). 


22-1-104. Disqualification by interest or relationship. 


No person may act as a juror in any case in which the person is interested, 
or in which either of the parties is connected with the person by affinity or 
consanguinity, within the sixth degree, as computed by the civil law, except by 


consent of all parties. 
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History. 
Acts 2008, ch. 1159, § 1. 


Compiler’s Notes. 

Former chapter 1, §§ 22-1-101 — 22-1-107 
(Code 1858, §§ 4002 (deriv. Acts 1809 (Sept.), 
ch. 119, § 2; 1835-1836, ch. 6, § 8), 4004, 4003 
(deriv. Acts 1835-1836, ch. 68, § 1), 4005 (deriv. 
Acts 1805, ch. 20, §§ 1, 2; 1831, ch. 103, § 10), 
4006 (deriv. Acts 1809 (Sept.), ch. 107, § 1), 
4007, 4008 (deriv. Acts 1779 (Oct.), ch. 6, § 11); 
impl. am. Acts 1867-1868, ch. 31, § 1; Acts 
Pdi, ch.(62, $1; 1887, chy 21128) 1;-1897, ch. 
112, § 5; 1903, ch. 38, § 1; 1909, ch. 400, § 125; 
Shan., §§ 5813-5819; Acts 1919, ch. 79, § 1; 
Code 1932, §§ 10006, 10007, 10009-10012, 
10014; Acts 1951, ch. 71, § 4; 1973, ch. 76, § 1; 
Acts 1977, ch. 197, § 1; 1979, ch. 416, § 1, 3; 
T.C.A. (orig. ed.), §§ 22-101 — 22-107; Code 
1932, § 10007; Acts 1987, ch. 37, §§ 1-4; 1989, 
ch. 591, § 119; 1991, ch. 215, § 1; 1993, ch. 309, 
§§ 2-4; Acts 1994, ch. 785, § 1; 1996, ch. 690, 
§ 1), concerning qualifications and exemptions, 
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was repealed by Acts 2008, ch. 1159, § 1, effec- 
tive January 1, 2009. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), §§ 25.45, 25.55. 

Tennessee Forms (Robinson, Ramsey and 
Harwell), Nos. 3-6-3, 3-6-4, 3-6-6. 

Tennessee Jurisprudence, 14 Tenn. Juris., 
Grand Jury, § 5; 17 Tenn. Juris., Jury, §§ 14, 
23) 323 


Law Reviews. 

Criminal Law and Procedure (William D. 
Warren), 6 Vand. L. Rev. 1179. 

Selecting A Trial Jury In Tennessee, 22 Tenn. 
L. Rev. 220. 

The Tennessee Court Systems — The Jury 
System, 8 Mem. St. U.L. Rev. 489. 

Theology in the Jury Room: Religious Discus- 
sion as “Extra Material” in the Course of Capi- 
tal Punishment Deliberations, 55 Vand. L. Rev. 
127 (2002). 

Trial — Intimating that Defendant Has Li- 
ability Insurance, 15 Tenn. L. Rev. 831. 


DECISIONS UNDER PRIOR LAW 


Analysis 
1. Jurors Covered. 
2. Affinity. 
3. —Affinity Lacking — Example. 
4, —Dissolution of Affinity. 
5. —Related Juror — Passing to Accused as 
Error. 
6. —Unknown to Juror — Effect. 
7. —Sixth Degree. 
8. Interest. 
9. —Members of Disputing Churches. 


10. —Disqualification Propter Affectum. 
11. Concealment by Juror. 

12. Waiver. 

13. Excuse of Juror Proper. 


1. Jurors Covered. 

The section is applicable to both grand and 
petit jurors. State v. Chairs, 68 Tenn. 196, 1877 
Tenn. LEXIS 16 (1877). 

The impartial jury guaranteed by constitu- 
tional provisions is one which is of impartial 
frame of mind at the beginning of trial, is 
influenced only by legal and competent evi- 
dence produced during trial, and bases its ver- 
dict upon evidence connecting defendant with 
the commission of the crime charged. State v. 
Lawson, 794 S.W.2d 363, 1990 Tenn. Crim. App. 
LEXIS 299 (Tenn. Crim. App. 1990), appeal 
denied, — S.W.2d —, 1990 Tenn. LEXIS 259 
(Tenn. July 2, 1990). 


2. Affinity. 


3. —Affinity Lacking — Example. 
The fact that the sons of the juror’s present 
wife, by a former marriage, were second cousins 


of the deceased, does not disqualify the juror on 
a trial for murder. Moses v. State, 30 Tenn. 232, 
1850 Tenn. LEXIS 101 (1850). 

A juror is not disqualified by the fact that he 
is related to one of the counsel in the case. 
Partin v. Henderson, 686 S.W.2d 587, 1984 
Tenn. App. LEXIS 3380 (Tenn. Ct. App. 1984) 
(related within sixth degree). 


4, —Dissolution of Affinity. 

Relationship by affinity is dissolved by disso- 
lution of the marriage by which the relation- 
ship was created. A juror whose wife is dead is 
competent, although by his marriage he was 
related to one of the parties to the suit within 
the prohibited degree. Goodal v. Thurman, 38 
Tenn. 209, 1858 Tenn. LEXIS 156 (1858); Wil- 
son v. State, 100 Tenn. 596, 46 S.W. 451, 1898 
Tenn. LEXIS 21, 66 Am. St. Rep. 789 (1898). 


5. —Related Juror — Passing to Accused 
as Error. 

If a juror is related within the prohibited 
degree to the defendant, as where the juror is a 
second cousin to the wife of the defendant, it is 
error to pass him to the accused for election or 
challenge. Parrish v. State, 80 Tenn. 655, 1883 
Tenn. LEXIS 222 (1883); Hamilton v. State, 101 
Tenn. 417, 47 S.W. 695, 1898 Tenn. LEXIS 83 
(1898). 


6. —Unknown to Juror — Effect. 

Disqualification due to relationship does not 
annul verdict, if the relationship is unknown to 
the parties. Nashville, C. & S. L. Ry. v. Wil- 
liams, 164 Tenn. 144, 46 S.W.2d 815, 1931 
Tenn. LEXIS 21 (1932). 

Bias of a juror ignorant of the relationship to 
one of the parties cannot be presumed. Nash- 
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ville, C. & S. L. Ry. v. Williams, 164 Tenn. 144, 
46 S.W.2d 815, 1931 Tenn. LEXIS 21 (1932). 

Where neither plaintiff nor juror was aware 
of relationship within sixth degree it was not 
reversible error for court to sustain judgment 
for plaintiff. Sutherland v. Keen, 29 Tenn. App. 
303, 203 S.W.2d 917, 1947 Tenn. App. LEXIS 72 
(Tenn. Ct. App. 1947). 

Where there was a fifth degree relationship 
by affinity between one of the jurors and the 
prosecuting witness, and where the juror had 
no knowledge of her relationship to such wit- 
ness at the time she was seated and did not 
learn of the relationship until after the trial 
was completed, no prejudice to the defendant 
could be shown and defendant’s motion for a 
new trial was denied. Murphy v. State, 560 
S.W.2d 414, 1977 Tenn. Crim. App. LEXIS 310 
(Tenn. Crim. App. 1977). 


7. —Sixth Degree. 

Where plaintiff and juror were descendants 
of common great grandparents they were re- 
lated within degree prohibited by this section. 
Sutherland v. Keen, 29 Tenn. App. 303, 203 
S.W.2d 917, 1947 Tenn. App. LEXIS 72 (Tenn. 
Ct. App. 1947). 


8. Interest. 

The fact that a rape victim was a student at 
Middle Tennessee University and was abducted 
from its campus did not, by itself, disqualify 
from jury service a teacher at the university or 
one of the jurors whose wife worked there. 
Smith v. State, 566 S.W.2d 553, 1978 Tenn. 
Crim. App. LEXIS 298 (Tenn. Crim. App. 1978). 

Juror bias must be shown, not just suspected. 
State v. Lawson, 794 S.W.2d 363, 1990 Tenn. 
Crim. App. LEXIS 299 (Tenn. Crim. App. 1990), 
appeal denied, — S.W.2d —, 1990 Tenn. LEXIS 
259 (Tenn. July 2, 1990). 

Refusal to strike a prospective juror, a deputy 
sheriff, constituted reversible error, because: 
(1) The juror was a subordinate employee of a 
captain, whose deposition was read into evi- 
dence; (2) The nature of the case involved an 
assault upon a law enforcement officer; (3) The 
juror was personally acquainted with the offi- 
cer; and (4) The juror served on the jury as its 
foreman while in full uniform and with side- 
arm. State v. Pamplin, 138 S.W.3d 283, 2003 
Tenn. Crim. App. LEXIS 1077 (Tenn. Crim. 
App. 2003). 


9. —Members of Disputing Churches. 

In actions between trustees of different reli- 
gious denominations, involving the right of the 
possession of lands, the members of each de- 
nomination are, by reason of interest, incompe- 
tent. Cleage v. Hyden, 53 Tenn. 73, 1871 Tenn. 
LEXIS 319 (1871). 


10. —Disqualification Propter Affectum. 
Tennessee Constitution guarantees every de- 
fendant a trial by a jury free of a “disqualifica- 
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tion propter affectum” which is a bias or par- 
tiality toward one side. Toombs v. State, 197 
Tenn. 229, 270 S.W.2d 649, 1954 Tenn. LEXIS 
475 (1954). 

Where friendly relations existed between 
prosecutor and juror and juror was first cousin 
of prosecutor’s wife and defendants did not 
learn of this relationship until after return of 
verdict, juror’s disqualification was “disqualifi- 
cation propter affectum” rather than “disquali- 
fication propter defectum,” and defendants 
were entitled to a new trial. Toombs v. State, 
197 Tenn. 229, 270 S.W.2d 649, 1954 Tenn. 
LEXIS 475 (1954). 


11. Concealment by Juror. 

Incompetency of a juror is ground for new 
trial when discovered after verdict, where he 
denied or concealed ground of his incompetency 
on voir dire provided accused was misled or 
prejudiced by such denial or concealment. 
Toombs v. State, 197 Tenn. 229, 270 S.W.2d 649, 
1954 Tenn. LEXIS 475 (1954). 


12. Waiver. 

The disqualification of a juror due to a pro- 
hibitive relationship between the juror and the 
prosecuting witness was deemed waived since 
no objection was entered prior to the swearing 
of the jury, despite the fact that the defendant 
had no knowledge of the defect at the time of 
the jury’s selection. Murphy v. State, 560 
S.W.2d 414, 1977 Tenn. Crim. App. LEXIS 310 
(Tenn. Crim. App. 1977). 

A disqualification propter defectum is 
deemed waived if no objection is entered prior 
to the swearing in of the jury. State v. Elrod, 
721 S.W.2d 820, 1986 Tenn. Crim. App. LEXIS 
2729 (Tenn. Crim. App. 1986). 

Defendant waived any objection to a juror 
based on relationship of the juror to the victim 
where the defendant failed to object during the 
jury selection process. State v. Brock, 940 
S.W.2d 577, 1996 Tenn. Crim. App. LEXIS 169 
(Tenn. Crim. App. 1996). 


13. Excuse of Juror Proper. 

Trial court did not err in excusing prospective 
jurors based upon information that they pro- 
vided to the trial court either in writing or in 
person, including information that they had 
previously scheduled vacation or work-related 
trips, that a prospective juror’s physician 
deemed him unable to serve because he had 
recently been released from an extended hospi- 
tal stay following surgery for pancreatic cancer, 
and that a prospective juror was hard of hear- 
ing, took medication on a daily basis, and was a 
friend of the murder victim. State v. Hester, — 
S.W.3d —, 2009 Tenn. Crim. App. LEXIS 363 
(Tenn. Crim. App. Feb. 5, 2009), affd, 324 
S.W.3d 1, 2010 Tenn. LEXIS 897 (Tenn. Oct. 5, 
2010). 

Trial court did not err in excusing prospective 


jurors based upon a finding that jury service | 
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would constitute a personal hardship in view of 
their respective employment situations where 
one prospective juror was primarily responsible 
for his dairy farming operations and only had 
one dairyman to assist him in milking 200 
cows, a second prospective juror was respon- 
sible for 300 head of cattle with only his wife to 
help him, a third was his company’s only sales 
representative in the area, was paid on com- 
mission, and made about 18 sales calls a day, a 
fourth was the only employee in the dental 
laboratory where he worked, a fifth had re- 
cently obtained a job that required him to work 
out-of-town five days a week, and a sixth was 
self-employed as a backhoe operator and had 
work scheduled. State v. Hester, — S.W.3d —, 
2009 Tenn. Crim. App. LEXIS 363 (Tenn. Crim. 
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App. Feb. 5, 2009), affd, 324 S.W.3d 1, 2010 
Tenn. LEXIS 897 (Tenn. Oct. 5, 2010). 

Trial court acted within its discretion in ex- 
cusing prospective jurors from jury service 
based upon medical conditions including anxi- 
ety, depression, behavioral health issues, bipo- 
lar disorder, and memory problems. The court 
further did not err in excusing three commu- 
nity college students who advised the court that 
jury duty could conflict with their ability to 
attend classes, take examinations, or keep up 
with their assignments. State v. Hester, — 
S.W.3d —, 2009 Tenn. Crim. App. LEXIS 363 
(Tenn. Crim. App. Feb. 5, 2009), affd, 324 
S.W.3d 1, 2010 Tenn. LEXIS 897 (Tenn. Oct. 5, 
2010). 


22-1-105. Discharge of unqualified jurors — Reasonable or proper 


cause. 


A court may discharge from service a grand or petit juror who does not 
possess the requisite qualifications, or who is disqualified from such service, or 
for any other reasonable or proper cause, to be judged by the court. That a state 
of mind exists on the juror’s part that will prevent the juror from acting 


impartially shall constitute such cause. 


History. 
Acts 2008, ch. 1159, § 1. 


Compiler’s Notes. 

Former chapter 1, §§ 22-1-101 — 22-1-107 
(Code 1858, §§ 4002 (deriv. Acts 1809 (Sept.), 
ch. 119, § 2; 1835-1836, ch. 6, § 8), 4004, 4003 
(deriv. Acts 1835-1836, ch. 68, § 1), 4005 (deriv. 
Acts 1805, ch. 20, §§ 1, 2; 1831, ch. 103, § 10), 
4006 (deriv. Acts 1809 (Sept.), ch. 107, § 1), 
4007, 4008 (deriv. Acts 1779 (Oct.), ch. 6, § 11); 
impl. am. Acts 1867-1868, ch. 31, § 1; Acts 
Poriech: b2, 9 J: 1887, cho wlive 11897, ch. 
112, § 5; 1903, ch. 38, § 1; 1909, ch. 400, § 125; 
Shan., §§ 5813-5819; Acts 1919, ch. 79, § 1; 
Code 1932, §§ 10006, 10007, 10009-10012, 
10014; Acts 1951, ch. 71, § 4; 1973, ch. 76, § 1; 
Acts 1977, ch. 197, § 1; 1979, ch. 416, § 1, 3; 
T.C.A. (orig. ed.), §§ 22-101 — 22-107; Code 
1932, § 10007; Acts 1987, ch. 37, §§ 1-4; 1989, 


ch. 591, § 119; 1991, ch. 215, §: 1; 1998, ch. 309, 
§§ 2-4; Acts 1994, ch. 785, § 1; 1996, ch. 690, 
§ 1), concerning qualifications and exemptions, 
was repealed by Acts 2008, ch. 1159, § 1, effec- 
tive January 1, 2009. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), §§ 25.20, 25.48, 25.56. 

Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 3-6-6. 

Tennessee Jurisprudence, 17 Tenn. Juris., 
Jury, §§ 19, 22, 25, 30. 


Law Reviews. 

Selecting A Trial Jury In Tennessee, 22 Tenn. 
L. Rev. 220. 

Tennessee Civil Disabilities: A Systemic Ap- 
proach (Neil P. Cohen), 41 Tenn. L. Rev. 253. 

The Tennessee Court Systems — The Jury 
System, 8 Mem. St. U.L. Rev. 489. 


DECISIONS UNDER PRIOR LAW 


Analysis 


. Discharge of Juror Before Sworn. 
. —Discretion. 

—Juror Excluded Without Cause. 
—Accepted Juror. 
—Reexamination of Others. 
—Evidence of Disqualification. 

. —Recall of Unsworn Juror. 

. Discharge of Juror After Sworn. 

. —Challenge by State — Effect. 

0. —Proper Cause. 
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11. Objections. 

12. —After Verdict. 

13. —Clear and Satisfactory Proof Necessary. 
14. Voir Dire Questioning. 

15. —By Court. 

16. —After Jury Empaneled. 

17. —Right of Litigant. 

18. New Trial. 

19. —Explanation by Juror. 

20. —Good Character of Juror. 

21. —Discharge Propter Affectum. 

22. —Qualification of Juror — State’s Burden. 
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23. Discharge of Jury as Whole. 

24. —Causes. 

25. —Failure to Agree. 

26. —Necessary Discharge of Jury in Criminal 
Case. 

27. —Waiver of Irregularity in Discharge. 

28. Scheduled Travel And Medical Conditions. 


1. Discharge of Juror Before Sworn. 


2. —Discretion. 

Pending the selection of the jury, and before 
the jurors had been charged with the trial of the 
prisoner, two of them were discharged by the 
court, one for intoxication and the other for 
sudden severe illness of his wife, both with the 
consent of the district attorney and the pris- 
oner. In this there was no error. Nolen v. State, 
39 Tenn. 520, 1859 Tenn. LEXIS 266 (1859). 

Trial court did not abuse its discretion when 
it removed a prospective juror who expressed 
his concern that his close relationship with his 
co-worker, whose son was on trial for murder, 
might affect his judgment in defendant’s case 
and who indicated that serving as a juror would 
make him uncomfortable at his place of employ- 
ment. State v. Schmeiderer, — S.W.3d —, 2009 
Tenn. Crim. App. LEXIS 282 (Tenn. Crim. App. 
Apr. 9, 2009), affd, 319 S.W.3d 607, 2010 Tenn. 
LEXIS 865 (Tenn. 2010). 


3. —Juror Excluded Without Cause. 

Trial court committed reversible error in dis- 
charging juror who was qualified where state 
had exhausted its peremptory challenges. 
Vines v. State, 190 Tenn. 644, 231 S.W.2d 332, 
1950 Tenn. LEXIS 531 (1950). 

That juror expressed disagreement with the 
law is not sufficient cause for dismissal; rather, 
it should be determined that the juror cannot or 
will not follow the law before he or she is 
disqualified. Brazelton v. State, 550 S.W.2d 7, 
1974 Tenn. Crim. App. LEXIS 244 (Tenn. Crim. 
App. 1974). 


4, —Accepted Juror. 

Where, after the juror has been selected, he 
informs the court that he is a minor, or where it 
appears that he is otherwise incompetent, as 
where he is guilty of improper conduct after his 
selection, the court may discharge such juror, 
even in acriminal case, before the jury has been 
sworn. Hines v. State, 27 Tenn. 597, 1848 Tenn. 
LEXIS 3 (1848), overruled, State v. McKay, 680 
S.W.2d 447, 1984 Tenn. LEXIS 942 (Tenn. 
1984), overruled in part, State v. McKay, 680 
S.W.2d 447, 1984 Tenn. LEXIS 951 (Tenn. 
1984); Lewis v. State, 40 Tenn. 127, 1859 Tenn. 
LEXIS 38 (1859); Griffee v. State, 69 Tenn. 41, 
1878 Tenn. LEXIS 38 (1878); Taylor v. State, 79 
Tenn. 708, 1883 Tenn. LEXIS 130 (1883); Boyd 
v. State, 82 Tenn. 161, 1884 Tenn. LEXIS 117 
(1884). 

Court did not err by failing to excuse a juror 
when it was discovered that her brother was 
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formerly married to one of the witnesses for the 
plaintiff because the appellant failed to estab- 
lish by convincing evidence that the court’s 
action was erroneous; the juror stated she could 
be fair to both sides and the fact that she knew 
a witness would not cause her to favor one side 
or the other. Thompson v. City of Lavergne, — 
S.W.3d —, 2005 Tenn. App. LEXIS 718 (Tenn. 
Ct. App. Nov. 16, 2005), appeal denied, — 
S.W.3d —, 2006 Tenn. LEXIS 360 (Tenn. Apr. 
24, 2006). 

In defendant’s felony murder case, the trial 
court did not err by denying defendant’s chal- 
lenges for cause to three jurors because the 
trial court was satisfied with the jurors’ an- 
swers when questioned, and allowing the jurors 
to remain on the jury was within the trial 
court’s discretion. State v. Tallant, —S.W.3d —, 
2008 Tenn. Crim. App. LEXIS 21 (Tenn. Crim. 
App. Jan. 14, 2008), appeal denied, — S.W.3d 
—, 2008 Tenn. LEXIS 449 (Tenn. June 30, 
2008), dismissed, Tallant v. Perry, — F. Supp. 
2d —, 2019 U.S. Dist. LEXIS 31225 (E.D. Tenn. 
Feb. 27, 2019). 


5. —Reexamination of Others. 

Proper practice where incompetent jurors are 
discharged before the jury is sworn is to refuse 
to discharge the other jurors who, upon reex- 
amination, are found to be uncontaminated by 
their association with the discharged jurors. 
Ellis v. State, 92 Tenn. 85, 20 S.W. 500, 1892 
Tenn. LEXIS 54 (1892). 


6. —Evidence of Disqualification. 

The court’s discharge of an accepted juror, 
before the jury had been sworn, upon the 
charge that he was a “whitecap,” is justified by 
proof of a general rumor that the juror was a 
“whitecap,” which he did not offer to contradict 
or disprove. Such testimony was properly heard 
under § 40-12-102, and a discharge was prop- 
erly made under this section. Jenkins v. State, 
99 Tenn. 569, 42 S.W. 263, 1897 Tenn. LEXIS 
67 (1897). 


7. —Recall of Unsworn Juror. 

Ajuror may be discharged for his persistently 
refusing to be sworn, but such discharged juror 
cannot be recalled and forced on the accused. 
Isaac v. State, 39 Tenn. 458, 1859 Tenn. LEXIS 
250 (1859). 


8. Discharge of Juror After Sworn. 

The court may in discretion supply the place 
of a sick juror and proceed to try the case de 
novo, or discharge the jury and continue the 
case. Snowden v. State, 66 Tenn. 482, 1874 
Tenn. LEXIS 168 (1874). 


9. —Challenge by State — Effect. 

The challenge of jurors propter defectum 
must be made before the jury is sworn; and 
such a discharge on challenge of the district 
attorney thereafter operates to discharge the 
accused. Hamilton v. State, 101 Tenn. 417, 47 
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S.W. 695, 1898 Tenn. LEXIS 83 (1898); Tomas- 
son v. State, 112 Tenn. 596, 79 S.W. 802, 1903 
Tenn. LEXIS 128 (1903). 


10. —Proper Cause. 

Where a juror, after being sworn, stated that 
he did not believe that a Christian should have 
anything to do with punishing people, and that 
he would not convict the accused, but would let 
God punish him, it was entirely impossible to 
secure a verdict of conviction, and the court 
properly discharged the juror and had another 
one selected. Green v. State, 147 Tenn. 299, 247 
S.W. 84, 1922 Tenn. LEXIS 42, 28 A.L.R. 842 
(1923). 


11. Objections. 


12. —After Verdict. 

It is too late to object, after verdict, to the 
juror’s incompetency. McClure v. State, 9 Tenn. 
206, 1829 Tenn. LEXIS 43 (1829); Gillespie v. 
State, 16 Tenn. 507, 1835 Tenn. LEXIS 115 
(1835); King v. State, 91 Tenn. 617, 20 S.W. 169, 
1892 Tenn. LEXIS 33 (1892). 

The deliberate withholding of information 
asked for on voir dire amounted to false swear- 
ing and raised the presumption of bias and 
partiality, and an objection on this ground could 
be made after the verdict. Tennessee Farmers 
Mut. Ins. Co. v. Greer, 682 S.W.2d 920, 1984 
Tenn. App. LEXIS 2923 (Tenn. Ct. App. 1984). 

There are two broad classes of causes for 
challenge of a juror: (1) Propter defectum (on 
account of some defect) from personal objec- 
tions as alienage, infancy, lack of statutory 
requirements, etc.; and (2) Propter affectum (on 
account of partiality) from some bias or partial- 
ity either actually shown to exist or presumed 
to exist from circumstances. Generally, objec- 
tions to a juror based upon causes propter 
defectum cannot be made after verdict. How- 
ever, objections to a juror based upon causes 
propter affectum may be made after verdict. 
Tennessee Farmers Mut. Ins. Co. v. Greer, 682 
S.W.2d 920, 1984 Tenn. App. LEXIS 2923 
(Tenn. Ct. App. 1984). 


138. —Clear and Satisfactory Proof Neces- 
sary. 

After the juror has been selected and sworn, 
the burden is on the objecting party to show his 
incompetency; and to impeach a juror after 
verdict, the evidence must be clear and satis- 
factory, both as to its source and matter. Mann 
v. State, 40 Tenn. 373, 1859 Tenn. LEXIS 104 
(1859); Rader v. State, 73 Tenn. 610, 1880 Tenn. 
LEXIS 193 (1880); Cartwright v. State, 80 
Tenn. 620, 1883 Tenn. LEXIS 214 (1883); 
Spence v. State, 83 Tenn. 539, 1885 Tenn. 
LEXIS 79 (1885); King v. State, 91 Tenn. 617, 
20 S.W. 169, 1892 Tenn. LEXIS 33 (1892); Ellis 
v. State, 92 Tenn. 85, 20 S.W. 500, 1892 Tenn. 
LEXIS 54 (1892); Thomas v. State, 109 Tenn. 
684, 75 S.W. 1025, 1902 Tenn. LEXIS 99 (1902). 
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14. Voir Dire Questioning. 


15. —By Court. 

A rule of practice requiring counsel to submit 
to the court questions as to the juror’s forma- 
tion and expression of opinion, to be asked by 
the court, will not be interfered with by the 
supreme court, because the court cannot see 
that any prejudice could result to the defendant 
from the enforcement of such rule. Foute v. 
State, 83 Tenn. 712, 1885 Tenn. LEXIS 100 
(1885). 


16. —After Jury Empaneled. 

In a personal injury action arising out of an 
automobile collision, where, after the jury was 
empaneled, a juror was involved in an accident 
similar to that suffered by the plaintiff, it was 
reversible error for the trial court not to inquire 
into whether the juror could weigh the evidence 
impartially. Ricketts v. Carter, 918 S.W.2d 419, 
1996 Tenn. LEXIS 190 (Tenn. 1996). 


17. —Right of Litigant. 

It is reversible error to compel a litigant to 
pass upon a juror without permitting his ex- 
amination upon oath touching his qualifica- 
tions. The litigant has the right to subject to a 
rigid examination every man presented to him 
as ajuror, upon his oath on his voir dire, and to 
sift his conscience, with a view of ascertaining 
whether any legal reason exists why such party 
should not be permitted to sit on the trial of the 
cause. Paducah, T. & A. R. Co. v. Muzzell, 95 
Tenn. 200, 31 S.W. 999, 1895 Tenn. LEXIS 77 
(1895), approving Williams v. Godfrey, 48 Tenn. 
299, 1870 Tenn. LEXIS 51 (1870). 


18. New Trial. 


19. —Explanation by Juror. 

A juror is a competent witness to exculpate 
himself when charged with having formed or 
expressed an opinion as a basis for a new trial. 
Rader v. State, 73 Tenn. 610, 1880 Tenn. LEXIS 
193 (1880); Cartwright v. State, 80 Tenn. 620, 
1883 Tenn. LEXIS 214 (1883); Spence v. State, 
83 Tenn. 539, 1885 Tenn. LEXIS 79 (1885); 
King v. State, 91 Tenn. 617, 20 S.W. 169, 1892 
Tenn. LEXIS 33 (1892); Ellis v. State, 92 Tenn. 
85, 20 S.W. 500, 1892 Tenn. LEXIS 54 (1892). 
See Johnson v. State, 79 Tenn. 47, 1883 Tenn. 
LEXIS 11 (1883). 


20. —Good Character of Juror. 

Evidence of the good character of the juror is 
admissible where he is charged with forming 
an opinion as basis for new trial. Rader v. State, 
73 Tenn. 610, 1880 Tenn. LEXIS 1938 (1880); 
King v. State, 91 Tenn. 617, 20 S.W. 169, 1892 
Tenn. LEXIS 33 (1892). 


21. —Discharge Propter Affectum. 

A new trial will be granted for a juror’s 
disqualification propter affectum, as where he 
had prejudged the case. Brakefield v. State, 33 
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Tenn. 215, 1853 Tenn. LEXIS 32 (1853); 
Norfleet v. State, 36 Tenn. 340, 1857 Tenn. 
LEXIS 7 (1857); Mann v. State, 40 Tenn. 378, 
1859 Tenn. LEXIS 104 (1859); Magness v. Stew- 
art, 42 Tenn. 309, 1865 Tenn. LEXIS 64 (1865); 
Riddle v. State, 50 Tenn. 401, 1872 Tenn. 
LEXIS 6 (1872); Draper v. State, 63 Tenn. 246, 
1874 Tenn. LEXIS 239 (1874); Johnson v. State, 
79 Tenn. 47, 1883 Tenn. LEXIS 11 (1883); 
Cartwright v. State, 80 Tenn. 620, 1883 Tenn. 
LEXIS 214 (1883); Parrish v. State, 80 Tenn. 
655, 1883 Tenn. LEXIS 222 (1883); Hoard v. 
State, 83 Tenn. 318, 1885 Tenn. LEXIS 54 
(1885); Spence v. State, 83 Tenn. 539, 1885 
Tenn. LEXIS 79 (1885); Hamilton v. State, 101 
Tenn. 417, 47 S.W. 695, 1898 Tenn. LEXIS 83 
(1898). 

In prosecution for the sale of intoxicating 
liquor outside a city within four miles of a 
school, a venireman who stated that he was in 
favor of enforcing the law outside of the city, but 
thought saloons should be permitted to run in 
the city, was not qualified as a “good and lawful 
man” to sit upon the jury since be believes in 
partiality in the enforcement of the laws. 
Turner v. State, 128 Tenn. 27, 157 S.W. 67, 1913 
Tenn. LEXIS 21 (1918). 


22. —Qualification of Juror — State’s Bur- 
den. 

The state must make good the affirmative 
proposition that the juror is qualified. Riddle v. 
State, 50 Tenn. 401, 1872 Tenn. LEXIS 6 
(1872). 


23. Discharge of Jury as Whole. 


24. —Causes. 

The classes of cases of necessity authorizing 
discharge of a jury in a criminal case are where: 
(1) The court is compelled by law to be ad- 
journed before the jury can agree upon a ver- 
dict; (2) The prisoner, by his own misconduct, 
places it out of the power of the jury to investi- 
gate his case correctly, or is, by the visitation of 
providence, prevented from being able to attend 
his trial; or (8) There is no possibility for the 
jury to agree upon and return a verdict. Mahala 
v. State, 18 Tenn. 532, 1837 Tenn. LEXIS 81 
(1837), overruled in part, State v. Pool, 72 Tenn. 
363, 1880 Tenn. LEXIS 28 (1880). 


25. —Failure to Agree. 

The discharge of the jury in a criminal case, 
after their failure to agree, by consent of the 
defendant, does not operate as an acquittal. 
Mahala v. State, 18 Tenn. 532, 1837 Tenn. 
LEXIS 81 (1837), overruled in part, State v. 
Pool, 72 Tenn. 363, 1880 Tenn. LEXIS 28 
(1880); Elijah v. State, 20 Tenn. 102, 1839 Tenn. 
LEXIS 25 (1839). See Moore v. State, 50 Tenn. 
493, 1872 Tenn. LEXIS 23 (1871). 

Discharge of jury in a criminal case, without 
consent of defendant, because they cannot 
agree, May, in a proper case, operate as an 
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acquittal. Mahala v. State, 18 Tenn. 532, 1837 
Tenn. LEXIS 81 (1837), overruled in part, State 
v. Pool, 72 Tenn. 363, 1880 Tenn. LEXIS 28 
(1880); Ward v. State, 20 Tenn. 253, 1839 Tenn. 
LEXIS 44 (1839); State v. Brooks, 22 Tenn. 70, 
1842 Tenn. LEXIS 27 (1842); Morgan v. State, 
35 Tenn. 475, 1856 Tenn. LEXIS 12 (1856); 
State v. Connor, 45 Tenn. 311, 1868 Tenn. 
LEXIS 13 (1868); State v. Pool, 72 Tenn. 363, 
1880 Tenn. LEXIS 28 (1880); Tomasson v. State, 
112 Tenn. 596, 79 S.W. 802, 1903 Tenn. LEXIS 
128 (1903). 

Where there was no physical impossibility for 
the jury to agree, and they were discharged by 
the court, at least 24 hours before the court 
adjourned, without the prisoner’s consent, the 
facts show no case of necessity justifying the 
discharge, and the discharge operated as an 
acquittal of the prisoner charged with murder 
upon his motion to be discharged made before 
the adjournment of the court. Mahala v. State, 
18 Tenn. 532, 1837 Tenn. LEXIS 81 (1837), 
overruled in part, State v. Pool, 72 Tenn. 363, 
1880 Tenn. LEXIS 28 (1880); cited in Morgan v. 
State, 35 Tenn. 475, 1856 Tenn. LEXIS 12 
(1856). 


26. —Necessary Discharge of Jury in 
Criminal Case. 

Discharge of jury in a criminal case, upon 
grounds of necessity, does not operate as an 
acquittal. Mahala v. State, 18 Tenn. 532, 1837 
Tenn. LEXIS 81 (1837), overruled in part, State 
v. Pool, 72 Tenn. 363, 1880 Tenn. LEXIS 28 
(1880); State v. Brooks, 22 Tenn. 70, 1842 Tenn. 
LEXIS 27 (1842); State v. Curtis, 24 Tenn. 601, 
1845 Tenn. LEXIS 144 (1845); Coleman v. Ten- 
nessee, 97 U.S. 509, 24 L. Ed. 1118, 1878 U.S. 
LEXIS 1480 (1879)in dissenting opinionState v. 
Pool, 72 Tenn. 363, 1880 Tenn. LEXIS 28 
(1880); Deberry v. State, 99 Tenn. 207, 42 S.W. 
31, 1897 Tenn. LEXIS 26 (1897); Tomasson v. 
State, 112 Tenn. 596, 79 S.W. 802, 1903 Tenn. 
LEXIS 128 (1903). See Walton v. State, 35 
Tenn. 687, 1856 Tenn. LEXIS 44 (1856); Moore 
v. State, 50 Tenn. 493, 1872 Tenn. LEXIS 23 
(1871). See § 40-18-109. 


27. —Waiver of Irregularity in Discharge. 

Where a jury in a felony case was discharged 
for inability to agree without objection of the 
prisoner whereupon the case was continued by 
consent, and at a subsequent term, the prisoner 
was convicted without exception to the dis- 
charge, he cannot take advantage of any irregu- 
larity in the discharge upon appeal to the 
supreme court, but must be held to have waived 
it. Morgan v. State, 35 Tenn. 475, 1856 Tenn. 
LEXIS 12 (1856). 


28. Scheduled Travel And Medical Condi- 
tions. 

Trial court did not err in excusing prospective 

jurors based upon information that they pro- 

vided to the trial court either in writing or in 
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person, including information that they had 
previously scheduled vacation or work-related 
trips, that a prospective juror’s physician 
deemed him unable to serve because he had 
recently been released from an extended hospi- 
tal stay following surgery for pancreatic cancer, 
and that a prospective juror was hard of hear- 
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ing, took medication on a daily basis, and was a 
friend of the murder victim. State v. Hester, — 
S.W.3d —, 2009 Tenn. Crim. App. LEXIS 363 
(Tenn. Crim. App. Feb. 5, 2009), affd, 324 
S.W.3d 1, 2010 Tenn. LEXIS 897 (Tenn. Oct. 5, 
2010). 


Service of process on any juror while that juror is attending or traveling to 


or from the court to which the juror is 


challenge. 


History. 
Acts 2008, ch. 1159, § 1. 


Compiler’s Notes. 

Former chapter 1, §§ 22-1-101 — 22-1-107 
(Code 1858, §§ 4002 (deriv. Acts 1809 (Sept.), 
ch. 119, § 2; 1835-1836, ch. 6, § 8), 4004, 4003 
(deriv. Acts 1835-1836, ch. 68, § 1), 4005 (deriv. 
Acts 1805, ch. 20, §§ 1, 2; 1831, ch. 103, § 10), 
4006 (deriv. Acts 1809 (Sept.), ch. 107, § 1), 
4007, 4008 (deriv. Acts 1779 (Oct.), ch. 6, § 11); 
impl. am. Acts 1867-1868, ch. 31, § 1; Acts 
fort, ch.-d2, § 1; 1887, ch. idee 711897» ch: 
112, § 5; 1903, ch. 38, § 1; 1909, ch. 400, § 125; 
Shan., §§ 5813-5819; Acts 1919, ch. 79, § 1; 
Code 1932, §§ 10006, 10007, 10009-10012, 
10014; Acts 1951, ch. 71, § 4; 1973, ch. 76, § 1; 


summoned is voidable and subject to 


Acts:1977 chr 1978) dy 1979); cha416;.§ 1,3: 
T.C.A. (orig. ed.), §§ 22-101 — 22-107; Code 
1932, § 10007; Acts 1987, ch. 37, §§ 1-4; 1989, 
ch. 591, §. 119; 1991, ch. 215, § 1;.1993, ch. 309, 
§§ 2-4; Acts 1994, ch. 785, § 1; 1996, ch. 690, 
§ 1), concerning qualifications and exemptions, 
was repealed by Acts 2008, ch. 1159, § 1, effec- 
tive January 1, 2009. 


Cross-References. 
Exemption of witnesses, § 24-2-105. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), § 25.20. 

Tennessee Jurisprudence, 17 Tenn. Juris., 
Jury, § 13. 


DECISIONS UNDER PRIOR LAW 


Analysis 


1. Object of Statute. 
2. —Discretion. 


1. Object of Statute. 

The object of this provision was the obtaining 
of jurors who should be constant and punctual 
in attendance and the prevention of delay in 
the conduct of public business. Grove & Jenkins 
v. Campbell, 17 Tenn. 7, 1836 Tenn. LEXIS 2 
(1836). 


2. —Discretion. 
Trial court did not err in excusing prospective 
jurors based upon information that they pro- 


vided to the trial court either in writing or in 
person, including information that they had 
previously scheduled vacation or work-related 
trips, that a prospective juror’s physician 
deemed him unable to serve because he had 
recently been released from an extended hospi- 
tal stay following surgery for pancreatic cancer, 
and that a prospective juror was hard of hear- 
ing, took medication on a daily basis, and was a 
friend of the murder victim. State v. Hester, — 
S.W.3d —, 2009 Tenn. Crim. App. LEXIS 363 
(Tenn. Crim. App. Feb. 5, 2009), affd, 324 
S.W.3d 1, 2010 Tenn. LEXIS 897 (Tenn. Oct. 5, 
2010). 


CHAPTER 2 
SELECTION AND ATTENDANCE OF JURORS 


Part 1. General Provisions 


Section 
22-2-101. Application of chapter. 
22-2-102. Unlawful acts — Penalties. 


22-2-101 


JURIES AND JURORS 


Part 2. Jury Coordinator 


Section 
22-2-201. Determination of jury coordinator — Oath — Illness or absence of coordinator — 
Compensation. 
Part 3. Jury Selection and Attendance 
22-2-301. Automated selection of names for jury list. 
22-2-302. Alternate nonautomated jury selection method. 
22-2-303. Counties having courts in two places — Separate records. 
22-2-304. Automated selection of names for jury pool. 
22-2-305. Selection of names for jury pool by alternate manual means. 
22-2-306. Juror Summons — Contents. 
22-2-307. Summoning jurors. 
22-2-308. Publication of jury list — Copies. 
22-2-309. Attendance of jurors — Excuse upon showing of sufficient cause. 
22-2-310. Impaneling jurors — Additional jurors. 
22-2-311. Jury coordinator’s report in first day’s minutes — Investigation of irregularities. 
22-2-312. Selection and summons when no jury pool provided. 
22-2-313. Objection required to affect validity of selection. 
22-2-314. Limitation on jury service. 
22-2-315. Postponement of jury service. 
22-2-316. Delegation of judge’s duties. 
22-2-317. List of disqualified or potentially disqualified prospective jurors. 
PART 1 
GENERAL PROVISIONS 


22-2-101. Application of chapter. 


(a) This chapter applies to all grand and petit juries in all circuit and 
criminal courts of this state. This chapter also applies to any law court in any 


of the counties. 


(b) Except as provided in § 22-4-101, every private act enacted in this state 
touching in any way upon the subject of juries, jurors or jury commissioners is 


repealed in its entirety. 


(c) The jury selection methods in the chancery courts of this state shall not 
be affected in any way by this chapter, except as provided in § 22-2-312. 


History. 
Acts 2008, ch. 1159, § 1; 2011, ch. 209, § 1. 


Compiler’s Notes. 

Former chapter 2, §§ 22-2-101 — 22-2-315 
(Acts 1959, ch. 8, §§ 1-16, 18, 19, 21; 1961, ch. 
124,§ 1; 1961, ch. 206, § 1; 1967, ch. 182, §§ 1, 
2; 1972, ch. 498, § 1; 1972, ch. 826, § 1; 1974, 
ch. 548,°§ 1; 1975, ch254, $§ 1, 2; 1980, ch. 
714, §§ 1-4; 1980, ch. 908, §§ 1-8, 10, 11; 1981, 
ch. 317, § 1; T.C.A., § 22-223 — 22-236, 22-238 
— 22-242, 22-244; Acts 1981, ch. 82, §§ 1-3; 
1983, ch. 108, §§ 1-3; 1984, ch. 649, § 1; 1984, 
ch. 650, § 1; 1984, ch. 716, § 1; 1985, ch. 343, 
§§..1, 2; 1988, ch. 736, § 1; 1989, ch. 449, § 1; 
1989, ch. 591, §§ 1, 6; 1993, ch. 291, § 1; 1993, 
ch. 309, § 1; 1994, ch. 642, § 1; 2000, ch. 7338, 
§o1; 20057 chi, 254.7 85122005. itch, 429, §°3), 
concerning selection and attendance of jurors, 
was repealed by Acts 2008, ch. 1159, § 1, effec- 
tive January 1, 2009, except in certain counties. 


See this version of chapter 2 for provisions 
effective January 1, 2009, except in counties 
having a population of not less than 19,500, nor 
more than 19,775 and in counties having a 
population of not less than 28,350, nor more 
than 28,450, according to the 2000 federal 
census or any subsequent federal census. See 
chapter 5 of this title for provisions effective in 
counties having a population of not less than 
19,500, nor more than 19,775 and in counties 
having a population of not less than 28,350, nor 
more than 28,450, according to the 2000 federal 
census or any subsequent federal census. 

Acts 2011, ch. 209, § 1 deleted former § 22- 
2-101(b)(1) and (2), effective July 1, 2011. Since 
former § 22-2-101(b)(1) and (2) have been de- 
leted, this chapter is no longer only effective in 
certain counties, and jurors and jury panels for 
the counties formerly referenced in former 
§ 22-2-101(b)(1) shall no longer be selected in 
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ror Cognition to Increase Legal Knowledge & 
Improve Decisionmaking, 81 Tenn. L. Rev. 752 
(2014). 


accordance with this chapter as it existed prior 
to January 1, 2009, which was formerly com- 
piled in title 22, ch. 5, which has been deleted. 


Law Reviews. 
What Jurors Want to Know: Motivating Ju- 


22-2-102. Unlawful acts — Penalties. 


(a) It is contempt of court punishable by the court wherein such violation 
may be under investigation, upon its own motion or upon the petition or motion 
of the attorney general and reporter, for any person to alter any automated 
jury database or jury list, to open any jury box except as provided in this 
chapter, to destroy, deface, or remove without authority such automated jury 
database, jury list, jury box or the tickets or cards in the jury box, or jury book 
or any portion of the jury book, to assist in or connive any such acts, or for any 
custodian of an automated juror database, jury box or jury list to knowingly 
permit any such acts to be done. 

(b) It is a Class A misdemeanor punishable by fine only for any person to 
request or to have another request that the person’s name be placed in the jury 
database, upon the jury list or in the jury box for the purpose of violating this 


title. 


History. 
Acts 2008, ch. 1159, § 1. 


Code Commission Notes. The version of 
this chapter 2 that is applicable in counties 
having a population of not less than 19,500, nor 
more than 19,775 and in counties having a 
population of not less than 28,350, nor more 
than 28,450, according to the 2000 federal 
census or any subsequent federal census, was 
transferred to chapter 5 of this title by the code 
commission in 2008. 


Compiler’s Notes. 

Former chapter 2, §§ 22-2-101 — 22-2-315 
(Acts 1959, ch. 8, §§ 1-16, 18, 19, 21; 1961, ch. 
124,§ 1; 1961, ch. 206,§ 1; 1967, ch. 182, §§ 1, 
ma L972, ch. 498, S71 1972; "ch. 326, 8 1;°1974, 
ch. 548, § 1; 1975, ch. 254, §§ 1, 2; 1980, ch. 
714, §§ 1-4; 1980, ch. 903, §§ 1-8, 10, 11; 1981, 
ch. 317, § 1; T.C.A., § 22-223 — 22-236, 22-238 
— 22-242, 22-244; Acts 1981, ch. 82, §§ 1-3; 
1983, ch. 108, §§ 1-3; 1984, ch. 649, § 1; 1984, 
ch. 650, § 1; 1984, ch. 716, § 1; 1985, ch. 343, 
ey 1,.25:1988,. ch. 736, '§ 1; 1989, ch..449, § 1; 
T1939, ch. 591,$$ 1, 6;,1993, ch. 291, $ 1; 1993, 
ch. 309, § 1; 1994, ch. 642, § 1; 2000, ch. 733, 
*: 1; 2005, ch:.254,.§ 1; 2005, ch. 429, §. 3), 
concerning selection and attendance of jurors, 
was repealed by Acts 2008, ch. 1159, § 1, effec- 
tive January 1, 2009, except in certain counties. 


See this version of chapter 2 for provisions 
effective January 1, 2009, except in counties 
having a population of not less than 19,500, nor 
more than 19,775 and in counties having a 
population of not less than 28,350, nor more 
than 28,450, according to the 2000 federal 
census or any subsequent federal census. See 
chapter 5 of this title for provisions effective in 
counties having a population of not less than 
19,500, nor more than 19,775 and in counties 
having a population of not less than 28,350, nor 
more than 28,450, according to the 2000 federal 
census or any subsequent federal census. 

Acts 2011, ch. 209, § 1 deleted former § 22- 
2-101(b)(1) and (2), effective July 1, 2011. Since 
former § 22-2-101(b)(1) and (2) have been de- 
leted, this chapter is no longer only effective in 
certain counties, and jurors and jury panels for 
the counties formerly referenced in former 
§ 22-2-101(b)(1) shall no longer be selected in 
accordance with this chapter as it existed prior 
to January 1, 2009, which was formerly com- 
piled in title 22, ch. 5, which has been deleted. 


Cross-References. 
Penalty for Class A misdemeanor, § 40-35- 
a ele 


Law Reviews. 
Tennessee Civil Disabilities: A Systemic Ap- 
proach (Neil P. Cohen), 41 Tenn. L. Rev. 253. 
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PART 2 
JURY COORDINATOR 
22-2-201. Determination of jury coordinator — Oath — Illness or 


absence of coordinator — Compensation. 


(a)(1) The clerk of the circuit court of the county shall be the jury coordina- 
tor unless the judge or judges who hold circuit or criminal court in such 
county appoint someone other than the clerk to serve as the jury coordinator. 
The jury coordinator, whether it be the clerk or a person appointed by the 
judges, shall perform all the duties required of the jury coordinator by this 
title. However, the judges may, in their discretion, distribute the jury 
coordinator’s duties between the circuit court clerk and an appointed jury 
coordinator. 

(2) Before entering upon the duties as jury coordinator, the clerk of the 
circuit court, or the person filling any separate jury coordinator position, 
shall take and subscribe, before an officer authorized to administer oaths, 
the following oath: 

ne , do solemnly swear or affirm that 

I will faithfully and impartially discharge the duties imposed upon me as 
jury coordinator for County to the best of my knowledge 
and ability; that I will never place the name of any person on the jury list 
or in the jury box whom I know to be unqualified to serve as a juror, or who 
has to my knowledge solicited or had others to solicit that the person’s own 
name be placed on the jury list or in the jury box, so help me God.” 

(3) If the circuit court clerk serving as jury coordinator becomes ill or is 
absent for any cause when the jury coordinator’s services are required, the 
clerk’s deputy may take the oath prescribed for the jury coordinator and 
thereafter perform the jury coordinator duties in the clerk’s absence. If the 
jury coordinator is a person other than the circuit court clerk, the circuit 
court clerk may serve as jury coordinator in the jury coordinator’s absence 
after taking the required oath. 

(b) If the judges appoint a person other than the circuit court clerk to serve 


as jury coordinator, compensation for the jury coordinator shall be set by the 
legislative body of the county or the legislative body of the metropolitan 
government of any county having a metropolitan form of government. 


History. 
Acts 2008, ch. 1159, § 1. 


Code Commission Notes. The version of 
this chapter 2 that is applicable in counties 
having a population of not less than 19,500, nor 
more than 19,775 and in counties having a 
population of not less than 28,350, nor more 
than 28,450, according to the 2000 federal 
census or any subsequent federal census, was 
transferred to chapter 5 of this title by the code 
commission in 2008. 


Compiler’s Notes. 
Former chapter 2, §§ 22-2-101 — 22-2-315 


(Acts 1959, ch. 8, §§ 1-16, 18, 19, 21; 1961, ch. 
124,§ 1; 1961, ch. 206, § 1; 1967, ch. 182, §§ 1, 
2; 1972, ch. 498,.§ 1; 1972,.ch. 826,.§' 1; 1974) 
ch. 548, § 1; 1975, ch. 254, §§ 1, 2; 1980, ch. 
714, §§ 1-4; 1980, ch. 903, §§ 1-8, 10, 11; 1981, 
ch. 8317, § 1; T.C.A., § 22-223 — 22-236, 22-238 
— 22-242, 22-244; Acts 1981, ch. 82, §§ 1-3; 
1983, ch. 108, §§ 1-3; 1984, ch. 649, § 1; 1984, 
ch. 650, § 1; 1984, ch. 716, § 1; 1985, ch. 3438, 
8§ 1, 2; 1988, ch. 736, § 1; 1989, ch. 449, § 1; 
1989, ch. 591, §§ 1, 6; 1993, ch. 291, § 1; 1993, 
ch. 309, § 1; 1994, ch. 642, § 1; 2000, ch. 733, 
§ 1; 2005, ch. 254, § 1; 2005, ch. 429, § 3), 
concerning selection and attendance of jurors, 
was repealed by Acts 2008, ch. 1159, § 1, effec- 
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tive January 1, 2009, except in certain counties. 
See this version of chapter 2 for provisions 
effective January 1, 2009, except in counties 
having a population of not less than 19,500, nor 
more than 19,775 and in counties having a 
population of not less than 28,350, nor more 
than 28,450, according to the 2000 federal 
census or any subsequent federal census. See 
chapter 5 of this title for provisions effective in 
counties having a population of not less than 
19,500, nor more than 19,775 and in counties 
having a population of not less than 28,350, nor 
more than 28,450, according to the 2000 federal 
census or any subsequent federal census. 


SELECTION AND ATTENDANCE OF JURORS 


22-2-301 


Acts 2011, ch. 209, § 1 deleted former § 22- 
2-101(b)(1) and (2), effective July 1, 2011. Since 
former § 22-2-101(b)(1) and (2) have been de- 
leted, this chapter is no longer only effective in 
certain counties, and jurors and jury panels for 
the counties formerly referenced in former 
§ 22-2-101(b)(1) shall no longer be selected in 
accordance with this chapter as it existed prior 
to January 1, 2009, which was formerly com- 
piled in title 22, ch. 5, which has been deleted. 


Attorney General Opinions. 

Authority of jury coordinator to select pro- 
spective jurors to serve on jury panels. OAG 
10-125, 2010 Tenn. AG LEXIS 131 (12/30/10). 


NOTES TO DECISIONS 


1. Prejudice. 

Defendant’s convictions for first-degree mur- 
der, attempted first-degree murder, and aggra- 
vated arson were proper because, removing 
from a jury venire the names of persons who 
had died, who no longer lived in the county, or 
who were physically or mentally disabled so as 
to prevent jury service, was legally permissible. 
In the absence of any evidence that the jury 
commissioners removed persons from the jury 
venire for improper purposes or that defendant 
was prejudiced by the removal of the persons, 


the service of the jury commissioners, even if 
they were not qualified to serve, did not provide 
sufficient grounds to reverse and vacate defen- 
dant’s convictions. State v. Hester, 324 S.W.3d 
1, 2010 Tenn. LEXIS 897 (Tenn. Oct. 5, 2010), 
cert. denied, Hester v. Tennessee, 179 L. Ed. 2d 
896, 563 U.S. 939, 131 S. Ct. 2096, 2011 U.S. 
LEXIS 3140 (U.S. 2011), superseded by statute 
as stated in, State v. Wilson, — S.W.3d —, 2013 
Tenn. Crim. App. LEXIS 126 (Tenn. Crim. App. 
Feb. 13, 2018). 


PART 3 
JURY SELECTION AND ATTENDANCE 


22-2-301. Automated selection of names for jury list. 


(a) The jury coordinator in each county shall select names of prospective 
jurors to serve in the courts of that county by random automated means, 
without opportunity for the intervention of any human agency to select a 
particular name and in a manner that causes no prejudice to any person. The 
names, which shall constitute the jury list, shall be compiled from licensed 
driver records or lists, tax records or other available and reliable sources that 
are so tabulated and arranged that names can be selected by automated 
means. The jury coordinator may utilize a single source or any combination of 
sources. The jury coordinator is prohibited from using the permanent voter 
registration records as a source to compile the jury list. 

(b) The jury coordinator shall repeat this procedure as often as reasonably 
necessary, but in no event may a list be retained for more than two (2) years. 
Prior to repeating this procedure and compiling a new jury list, no person may 
add to or take from the existing list, except as provided in this part. 

(c) Notwithstanding the provisions of title 2, chapter 2, part 1 to the 
contrary, any voter registration form created on or after January 1, 2009, by 
the state coordinator of elections shall clearly state on the registration form the 
following: “Names of persons selected for jury service in state court are not 
chosen from permanent voter registration records.” 


22-2-302 


History. 
Acts 2008, ch. 1159, § 1. 


Code Commission Notes. The version of 
this chapter 2 that is applicable in counties 
having a population of not less than 19,500, nor 
more than 19,775 and in counties having a 
population of not less than 28,350, nor more 
than 28,450, according to the 2000 federal 
census or any subsequent federal census, was 
transferred to chapter 5 of this title by the code 
commission in 2008. 


Compiler’s Notes. 

Former chapter 2, §§ 22-2-101 — 22-2-315 
(Acts 1959, ch. 8, §§ 1-16, 18, 19, 21; 1961, ch. 
124,§ 1; 1961, ch. 206, § 1; 1967, ch. 182, §§ 1, 
2: 1972; ch, 498, § 1;1972, ehse26e8) Io 1974, 
ch. 548, § 1; 1975, ch. 254, §§ 1, 2; 1980, ch. 
714, §§ 1-4; 1980, ch. 908, §§ 1-8, 10, 11; 1981, 
ch. 317, § 1; T.C.A., § 22-223 — 22-236, 22-238 
— 22-242, 22-244; Acts 1981, ch. 82, §§ 1-3; 
1983, ch. 108, §§ 1-3; 1984, ch. 649, § 1; 1984, 
ch. 650, § 1; 1984, ch. 716, § 1; 1985, ch. 343, 
§§ 1, 2; 1988, ch. 736, § 1; 1989, ch. 449, § 1; 
1989, ch. 591, §§ 1, 6; 1993, ch. 291, § 1; 1993, 
ch. 309, § 1; 1994, ch. 642, § 1; 2000, ch. 733, 
§ 15° 2005, ch. 254; °$ 1; 2005, ch. 429,"°$ 3), 
concerning selection and attendance of jurors, 
was repealed by Acts 2008, ch. 1159, § 1, effec- 
tive January 1, 2009, except in certain counties. 
See this version of chapter 2 for provisions 
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effective January 1, 2009, except in counties 
having a population of not less than 19,500, nor 
more than 19,775 and in counties having a 
population of not less than 28,350, nor more 
than 28,450, according to the 2000 federal 
census or any subsequent federal census. See 
chapter 5 of this title for provisions effective in 
counties having a population of not less than 
19,500, nor more than 19,775 and in counties 
having a population of not less than 28,350, nor 
more than 28,450, according to the 2000 federal 
census or any subsequent federal census. 

Acts 2011, ch. 209, § 1 deleted former § 22- 
2-101(b)(1) and (2), effective July 1, 2011. Since 
former § 22-2-101(b)(1) and (2) have been de- 
leted, this chapter is no longer only effective in 
certain counties, and jurors and jury panels for 
the counties formerly referenced in former 
§ 22-2-101(b)(1) shall no longer be selected in 
accordance with this chapter as it existed prior 
to January 1, 2009, which was formerly com- 
piled in title 22, ch. 5, which has been deleted. 


Textbooks. 

Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 3-6-6. 

Tennessee Jurisprudence, 17 Tenn. Juris., 
Jury, § 15. 


Attorney General Opinions. 

Authority of jury coordinator to select pro- 
spective jurors to serve on jury panels. OAG 
10-125, 2010 Tenn. AG LEXIS 131 (12/30/10). 


22-2-302. Alternate nonautomated jury selection method. 


(a) In the event that any county of this state cannot obtain and select names 
for jury selection by automated means pursuant to § 22-2-301, the county may 
utilize the alternate jury selection method set out in this section. 

(b) The jury box, a suitable and well-bound book in which to record the jury 
list and any necessary stationery shall be purchased by the jury coordinator 
and paid for by the county, and the jury coordinator shall be the custodian of 
these items. Neither the book nor the box shall be opened except as provided 
in this part. 

(c)(1) The jury coordinator and the circuit court clerk, or the clerk’s deputy 

if the circuit court clerk serves as the jury coordinator, referred to as 

“witness” in this part, shall meet in the circuit court clerk’s office at a time 

fixed by the presiding judge of the judicial district to select the names of 

prospective jurors to serve in the courts of the county. The names, which 
shall constitute the jury list, shall be selected randomly from licensed driver 
records or lists, tax records, or other available and reliable sources. The jury 
coordinator may utilize a single source or any combination of sources. The 
jury coordinator is prohibited from using the permanent voter registration 
records as a source to compile the jury list. 

(2) The number of names to be placed on the jury list shall be determined 
by the presiding judge of the judicial district. 

(3) The jury coordinator and the circuit court clerk, or the clerk’s deputy 
if the circuit court clerk serves as the jury coordinator, shall repeat this 
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procedure as often as reasonably necessary, but in no event may a list be 
retained for more than two (2) years. Prior to repeating this procedure and 
compiling a new jury list, no person may add to or take from the existing list, 
except as provided in this part. 
(d)(1) At the top of each page of the well-bound book shall be written or 
printed the words, “Jury list for County.” Following these 
words and preceding the list of names shall be written these words, “Jury 
List Selected by , Jury Coordinator for 
County, on the ___ day of 5 

(2) Immediately following this heading shall be eee abe list of jurors 
selected, placing one (1) name on each line, arranging the names in 
alphabetical order and numbering them consecutively, beginning with No. 1. 

(3) At the end of the list shall be written and signed by the jury 
coordinator and the witness the following: sal be 

, Jury Coordinator for 

County, and , (witness) certify that the 
foregoing is the jury list selected by us for the next ____ year(s)/month(s)/ 
days for the county. This the __ day of ‘i 
(e)(1) The names on the list, preceded by the etal ber thereof, shall 
be written by the jury coordinator on tickets or cards of paper uniform in 
size, and placed in the jury box in the presence of the witness, the box to be 
kept securely locked and under seal, and it shall not be unlocked or the seal 
broken except by the order of and in the presence of the jury coordinator and 
a witness, and then only for the purpose of refilling the box or drawing from 
the box the names of jurors for jury service, or by order of a judge holding 








court as provided in this part. 


(2) The jury book shall be kept in secret by the jury coordinator under lock 
and key and no one shall be allowed to inspect the jury book except the 
presiding judge of the judicial district or the jury coordinator. 


History. 
Acts 2008, ch. 1159, § 1. 


Code Commission Notes. The version of 
this chapter 2 that is applicable in counties 
having a population of not less than 19,500, nor 
more than 19,775 and in counties having a 
population of not less than 28,350, nor more 
than 28,450, according to the 2000 federal 
census or any subsequent federal census, was 
transferred to chapter 5 of this title by the code 
commission in 2008. 


Compiler’s Notes. 

Former chapter 2, §§ 22-2-101 — 22-2-315 
(Acts 1959, ch. 8, §§ 1-16, 18, 19, 21; 1961, ch. 
124,§ 1; 1961, ch. 206, § 1; 1967, ch. 182, §§ 1, 
2; 1972, ch. 498, § 1; 1972, ch. 826, § 1; 1974, 
ch. 548, § 1; 1975, ch. 254, §§ 1, 2; 1980, ch. 
714, §§ 1-4; 1980, ch. 903, §§ 1-8, 10, 11; 1981, 
ch. 317, § 1; T.C.A., § 22-223 — 22-236, 22-238 
— 22-242, 22-244: Acts 1981, ch. 82, §§ 1-3; 
1983, ch. 108, §§ 1-3; 1984, ch. 649, § 1; 1984, 
ch. 650, § 1; 1984, ch. 716, § 1; 1985, ch. 343, 
§§ 1, 2; 1988, ch. 736, § 1; 1989, ch. 449, § 1; 


1989, ch. 591, §§ 1, 6; 1993, ch. 291, § 1; 1993, 
ch. 309, § 1; 1994, ch. 642, § 1; 2000, ch. 733, 
$1 2005, “ch? 254.°S."1; "2005," ch. 429, $° 3); 
concerning selection and attendance of jurors, 
was repealed by Acts 2008, ch. 1159, § 1, effec- 
tive January 1, 2009, except in certain counties. 
See this version of chapter 2 for provisions 
effective January 1, 2009, except in counties 
having a population of not less than 19,500, nor 
more than 19,775 and in counties having a 
population of not less than 28,350, nor more 
than 28,450, according to the 2000 federal 
census or any subsequent federal census. See 
chapter 5 of this title for provisions effective in 
counties having a population of not less than 
19,500, nor more than 19,775 and in counties 
having a population of not less than 28,350, nor 
more than 28,450, according to the 2000 federal 
census or any subsequent federal census. 

Acts 2011, ch. 209, § 1 deleted former § 22- 
2-101(b)(1) and (2), effective July 1, 2011. Since 
former § 22-2-101(b)(1) and (2) have been de- 
leted, this chapter is no longer only effective in 
certain counties, and jurors and jury panels for 


22-2-303 


the counties formerly referenced in former 
§ 22-2-101(b)(1) shall no longer be selected in 
accordance with this chapter as it existed prior 
to January 1, 2009, which was formerly com- 
piled in title 22, ch. 5, which has been deleted. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), §§ 9.13, 25.20. 

Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 3-6-6. 


Law Reviews. 
Criminal Law in Tennessee in 1980 — A 
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Critical Survey, IV. Procedure (Joseph G. Cook), 
48 Tenn. L. Rev. 563. 

Cross-Sectionalism in Jury-Selection Proce- 
dures After Taylor v. Louisiana (Martha Craig 
Daughtrey), 43 Tenn. L. Rev. 1. 

Jury Reform in Tennessee, 34 U. Mem. L. 
Rey. 1 (2003). 

Special Project: Criminal Procedure as De- 
fined by the Tennessee Supreme Court (Julian 
L. Bibb and Walter Sillers Weems), 30 Vand. L. 
Rev. (4) 691. 

The Tennessee Court Systems — The Jury 
System, 8 Mem. St. U.L. Rev. 489. 


22-2-303. Counties having courts in two places — Separate records. 


In those counties of the state where the circuit or criminal courts, or both, sit 
in two (2) places, the jury coordinators for those counties shall be required to 
select jurors from the territorial jurisdiction of each of the two (2) courts and 
will maintain two (2) sets of records, one (1) for each of the courts as is provided 


in this part, the same as if both courts were in separate counties. 


History. 
Acts 2008, ch. 1159, § 1. 


Code Commission Notes. The version of 
this chapter 2 that is applicable in counties 
having a population of not less than 19,500, nor 
more than 19,775 and in counties having a 
population of not less than 28,350, nor more 
than 28,450, according to the 2000 federal 
census or any subsequent federal census, was 
transferred to chapter 5 of this title by the code 
commission in 2008. 


Compiler’s Notes. 

Former chapter 2, §§ 22-2-101 — 22-2-315 
(Acts 1959, ch. 8, §§ 1-16, 18, 19, 21; 1961, ch. 
124,§ 1; 1961, ch. 206, § 1; 1967, ch. 182, §§ 1, 
2; 1972, ch. 498, § 1; 1972, ch. 826, § 1; 1974, 
ch p48, 871 197 bch. Zod. ooh ee en. 
714, §§ 1-4; 1980, ch. 903, §§ 1-8, 10, 11; 1981, 
ch. 317, § 1; T.C.A., § 22-223 — 22-236, 22-238 
— 22-242, 22-244: Acts 1981, ch. 82, §§ 1-3; 
1983, ch. 108, §§ 1-3; 1984, ch. 649, § 1; 1984, 
ch. 650, § 1; 1984, ch. 716, § 1; 1985, ch. 348, 
§§ 1, 2; 1988, ch. 736, § 1; 1989, ch. 449, § 1; 
1989, ch. 591, §§ 1, 6; 1993, ch. 291, § 1; 1993, 
ch. 309, § 1; 1994, ch. 642, § 1; 2000, ch. 733, 


§ 1; 2005, ch. 254, .§.1; 2005, ch. 429) $o37 
concerning selection and attendance of jurors, 
was repealed by Acts 2008, ch. 1159, § 1, effec- 
tive January 1, 2009, except in certain counties. 
See this version of chapter 2 for provisions 
effective January 1, 2009, except in counties 
having a population of not less than 19,500, nor 
more than 19,775 and in counties having a 
population of not less than 28,350, nor more 
than 28,450, according to the 2000 federal 
census or any subsequent federal census. See 
chapter 5 of this title for provisions effective in 
counties having a population of not less than 
19,500, nor more than 19,775 and in counties 
having a population of not less than 28,350, nor 
more than 28,450, according to the 2000 federal 
census or any subsequent federal census. 

Acts 2011, ch. 209, § 1 deleted former § 22- 
2-101(b)(1) and (2), effective July 1, 2011. Since 
former § 22-2-101(b)(1) and (2) have been de- 
leted, this chapter is no longer only effective in 
certain counties, and jurors and jury panels for 
the counties formerly referenced in former 
§ 22-2-101(b)(1) shall no longer be selected in 
accordance with this chapter as it existed prior 
to January 1, 2009, which was formerly com- 
piled in title 22, ch. 5, which has been deleted. 


22-2-304. Automated selection of names for jury pool. 








(a) In any county in this state where the names of prospective jurors are 
obtained by automated means pursuant to § 22-2-301, the selection of names 
of prospective jurors to be summoned shall likewise be made by automated 
means in such a manner as to assure proportionate distribution of names 
selected without opportunity for the intervention of any human agency to 
select a particular name and in a manner that causes no prejudice to any 
person. It is the duty of the presiding judge of the judicial district to notify the 
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jury coordinator of the number of names to be selected from the jury list, and 
these names shall constitute the jury pool. 

(b) When the required number of names have been selected for the jury pool, 
the jury coordinator shall place a list of those names in an envelope, and with 
the list shall be enclosed a report prepared and signed by the jury coordinator. 
A copy of the list and report shall be retained by the jury coordinator for use 
under this chapter, and the report shall provide substantially as follows: 


To the Honorable 
the 
I 


Judicial District, at 


, Presiding Judge of 
LP soe Ns Sears Gounty: 
, the jury coordinator for such county, 


report that the enclosed names, which have been drawn according to law, 
constitute the jury pool for the upcoming jury service term: 


This the day of 


? 


Jury Coordinator 


History. 
Acts 2008, ch. 1159, § 1. 


Code Commission Notes. The version of 
this chapter 2 that is applicable in counties 
having a population of not less than 19,500, nor 
more than 19,775 and in counties having a 
population of not less than 28,350, nor more 
than 28,450, according to the 2000 federal 
census or any subsequent federal census, was 
transferred to chapter 5 of this title by the code 
commission in 2008. 


Compiler’s Notes. 

Former chapter 2, §§ 22-2-101 — 22-2-315 
(Acts 1959, ch. 8, §§ 1-16, 18, 19, 21; 1961, ch. 
124,§ 1; 1961, ch. 206, § 1; 1967, ch. 182, §§ 1, 
2, 1972, ch. 498, § 1; 1972) ch.,826,'8 1; 1974, 
ch. 548, § 1; 1975, ch. 254, §§ 1, 2; 1980, ch. 
714, §§ 1-4; 1980, ch. 903, §§ 1-8, 10, 11; 1981, 
ch. 317, § 1; T.C.A., § 22-223 — 22-236, 22-238 
— 22-242, 22-244: Acts 1981, ch. 82, §§ 1-3; 
1983, ch. 108, §§ 1-3; 1984, ch. 649, § 1; 1984, 
ch. 650, § 1; 1984, ch. 716, § 1; 1985, ch. 3438, 
8§ 1, 2; 1988, ch. 736, § 1; 1989, ch. 449, § 1; 
1989, ch. 591, §§ 1, 6; 1993, ch. 291, § 1; 1993, 
ch. 309, § 1; 1994, ch. 642, § 1; 2000, ch. 733, 
§ 1; 2005, ch. 254, § 1; 2005, ch. 429,-§ 3), 
concerning selection and attendance of jurors, 
was repealed by Acts 2008, ch. 1159, § 1, effec- 
tive January 1, 2009, except in certain counties. 
See this version of chapter 2 for provisions 
effective January 1, 2009, except in counties 
having a population of not less than 19,500, nor 
more than 19,775 and in counties having a 
population of not less than 28,350, nor more 
than 28,450, according to the 2000 federal 


census or any subsequent federal census. See 
chapter 5 of this title for provisions effective in 
counties having a population of not less than 
19,500, nor more than 19,775 and in counties 
having a population of not less than 28,350, nor 
more than 28,450, according to the 2000 federal 
census or any subsequent federal census. 

Acts 2011, ch. 209, § 1 deleted former § 22- 
2-101(b)(1) and (2), effective July 1, 2011. Since 
former § 22-2-101(b)(1) and (2) have been de- 
leted, this chapter is no longer only effective in 
certain counties, and jurors and jury panels for 
the counties formerly referenced in former 
§ 22-2-101(b)(1) shall no longer be selected in 
accordance with this chapter as it existed prior 
to January 1, 2009, which was formerly com- 
piled in title 22, ch. 5, which has been deleted. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), § 25.20. 

Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 3-6-6. 

Tennessee Jurisprudence, 14 Tenn. Juris., 
Grand Jury, § 6; 17 Tenn. Juris., Jury, § 15. 


Law Reviews. 

The Tennessee Court System — Criminal 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 319. 

The Tennessee Court Systems — The Jury 
System, 8 Mem. St. U.L. Rev. 489. 


Attorney General Opinions. 

Authority of jury coordinator to select pro- 
spective jurors to serve on jury panels. OAG 
10-125, 2010 Tenn. AG LEXIS 131 (12/30/10). 
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NOTES TO DECISIONS 


1. Burden of Proof. 

Defendant’s convictions for first-degree mur- 
der, attempted first-degree murder, and aggra- 
vated arson were proper because the burden 
was upon defendant to demonstrate any preju- 
dice that he suffered as a result of the deviation 
from T.C.A. § 22-2-304(e)’s requirement that 
the methodology employed utilize a procedure 
that assures a proportionate distribution of 


names selected. He failed to carry that burden. 
State v. Hester, 324 S.W.3d 1, 2010 Tenn. 
LEXIS 897 (Tenn. Oct. 5, 2010), cert. denied, 
Hester v. Tennessee, 179 L. Ed. 2d 896, 563 U.S. 
939, 131 S. Ct. 2096, 2011 U.S. LEXIS 3140 
(U.S. 2011), superseded by statute as stated in, 
State v. Wilson, — S.W.3d —, 2013 Tenn. Crim. 
App. LEXIS 126 (Tenn. Crim. App. Feb. 18, 
2013). 


22-2-305. Selection of names for jury pool by alternate manual means. 


In the event that any county of this state cannot obtain and select names for 
the jury pool by automated means pursuant to § 22-2-304, the county may 
utilize the alternate jury selection method set out in this section. 


(1) On Monday, two (2) weeks before each jury service term, the jury 
coordinator shall unlock the jury box and break the seal of the jury box, and 
after well shaking the jury box, cause to be drawn from the jury box, in the 
presence of the witness, that number of names that the presiding judge of 
the judicial district has directed to be drawn, to constitute the jury pool for 
the jury service term. If the Monday two (2) weeks before the jury service 
term begins is a legal holiday, the jury coordinator may perform this function 
on the following business day. 

(2) In the event the name is drawn of a person known by the jury 
coordinator to no longer be qualified or competent to serve pursuant to 
§ 22-1-101 or § 22-1-102, the name shall be put aside and not used, and 
another name shall be drawn instead. Should the jury coordinator, when 
drawing names from the jury box, overlook the names of persons who are 
incompetent or unqualified to serve, the presiding judge of the judicial 
district and the judge presiding over a trial in which those persons serve as 
jury panel members each shall have the authority to excuse those persons 
from jury service and direct that their names be withdrawn from the jury 
pool. 

(3)(A) Not more than five (5) days before the jury service term and not 

later than the first day of the jury service term, the jury coordinator and 

witness shall certify that the names drawn constitute the jury pool for the 

term by following the procedures in subdivision (3)(B). 

(B) When the required number of names have been drawn for the jury 
pool, the original tickets or cards on which they have been written shall be 
placed in an envelope and with the original tickets or cards shall be 
enclosed a report prepared and signed by the jury coordinator and witness, 
a copy of which shall be retained by the jury coordinator for use under this 
chapter, substantially as follows: 

To the Honorable , Presiding Judge 
of the Judicial District, at County: 

I, , the jury coordinator for such 
county, and , who witnessed the se- 
lection of names, respectfully report the following names, which have 
been drawn according to law, arranged alphabetically and numbered, as 
shown on the original tickets or cards enclosed with this report, as the 


esl 
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jury pool for the upcoming jury service term: 


Names 


We further report that in addition to the above list there were drawn 
from the jury box at the same time the following names of persons 
known to the jury coordinator to be unqualified or incompetent to serve 
(copying such names and numbers), and we enclose such original tickets 
or cards with this report separate from the other tickets or cards. 


This the day of 





Jury Coordinator 


Witness 


(C) The jury coordinator shall then seal the envelope containing the 
coordinator’s report and the original tickets or cards, address the envelope 
to the presiding judge of the judicial district, write the judge’s name across 
the sealing of the envelope, and deliver the envelope to the judge at the 


opening of the jury service term. 


History. 
Acts 2008, ch. 1159, § 1. 


Code Commission Notes. The version of 
this chapter 2 that is applicable in counties 
having a population of not less than 19,500, nor 
more than 19,775 and in counties having a 
population of not less than 28,350, nor more 
than 28,450, according to the 2000 federal 
census or any subsequent federal census, was 
transferred to chapter 5 of this title by the code 
commission in 2008. 


Compiler’s Notes. 

Former chapter 2, §§ 22-2-101 — 22-2-315 
(Acts 1959, ch. 8, §§ 1-16, 18, 19, 21; 1961, ch. 
124,§ 1; 1961, ch. 206, § 1; 1967, ch. 182, §§ 1, 
2; 1972, ch. 498, § 1; 1972, ch..826, § 1; 1974, 
ch. 548) $ 1; 1975, ch. 254, $$" 4 °2: 1980) ch. 
714, §§ 1-4; 1980, ch. 903, §§ 1-8, 10, 11; 1981, 
ch. 317, § 1; T.C.A., § 22-223 — 22-236, 22-238 
— 22-242, 22-244; Acts 1981, ch. 82, §§ 1-3; 
1983, ch. 108, §§ 1-8; 1984, ch. 649, § 1; 1984, 
ch. 650,'§ 1; 1984, ch. 716,°§ 1;°1985, ch. °343, 
§§ 1, 2; 1988, ch. 736, § 1; 1989, ch. 449, § 1; 
1989, ch. 591, §§ 1, 6; 1993, ch. 291, § 1; 1993, 
ch. 309, § 1; 1994, ch. 642, § 1; 2000, ch. 733, 
§ 1; 2005, ch. 254, § 1; 2005, ch. 429, § 3), 
concerning selection and attendance of jurors, 
was repealed by Acts 2008, ch. 1159, § 1, effec- 
tive January 1, 2009, except in certain counties. 
See this version of chapter 2 for provisions 
effective January 1, 2009, except in counties 


having a population of not less than 19,500, nor 
more than 19,775 and in counties having a 
population of not less than 28,350, nor more 
than 28,450, according to the 2000 federal 
census or any subsequent federal census. See 
chapter 5 of this title for provisions effective in 
counties having a population of not less than 
19,500, nor more than 19,775 and in counties 
having a population of not less than 28,350, nor 
more than 28,450, according to the 2000 federal 
census or any subsequent federal census. 

Acts 2011, ch. 209, § 1 deleted former § 22- 
2-101(b)(1) and (2), effective July 1, 2011. Since 
former § 22-2-101(b)(1) and (2) have been de- 
leted, this chapter is no longer only effective in 
certain counties, and jurors and jury panels for 
the counties formerly referenced in former 
§ 22-2-101(b)(1) shall no longer be selected in 
accordance with this chapter as it existed prior 
to January 1, 2009, which was formerly com- 
piled in title 22, ch. 5, which has been deleted. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), §§ 25.20, 24.32. 

Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 3-6-6. 

Tennessee Jurisprudence, 17 Tenn. Juris., 
Jury, § 18. 


Law Reviews. 
The Tennessee Court Systems — The Jury 
System, 8 Mem. St. U.L. Rev. 489. 
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22-2-306. Juror Summons — Contents. 


(a) Each juror summons shall include the following: 

(1) Name of the juror; 

(2) Address of the juror; 

(3) Date, time and place juror is required to appear in response to the 
summons or, in the alternative, date and method by which the juror is 
required to contact the jury coordinator or otherwise respond to the court 
regarding the juror’s service; 

(4) Penalty for juror’s failure to appear or otherwise respond to the 
summons in the prescribed manner; 

(5) Juror qualifications listed in §§ 22-1-101 and 22-1-102; 

(6) Process by which the juror may request to be excused due to age or a 
hardship pursuant to § 22-1-103, including the juror’s obligation to submit 
documentation or a declaration in support of the juror’s request and the 
availability of declaration forms; and 


(7) Process by which the juror may request a postponement of jury service 


pursuant to § 22-2-315. 


(b) The administrative office of the courts shall prepare a form juror 
summons that may be used by the jury coordinator in any county. 


History. 
Acts 2008, ch. 1159, § 1; 2021, ch. 544, § 2. 


Code Commission Notes. The version of 
this chapter 2 that is applicable in counties 
having a population of not less than 19,500, nor 
more than 19,775 and in counties having a 
population of not less than 28,350, nor more 
than 28,450, according to the 2000 federal 
census or any subsequent federal census, was 
transferred to chapter 5 of this title by the code 
commission in 2008. 


Compiler’s Notes. 

Former chapter 2, §§ 22-2-101 — 22-2-315 
(Acts 1959, ch. 8, §§ 1-16, 18, 19, 21; 1961, ch. 
124,§ 1; 1961, ch. 206, § 1; 1967, ch. 182, §§ 1, 
2; 1972; ch. 498,/$ 71; 1972; ch.’826. $1: 1974, 
ch. 548, § 1; 1975, ch. 254,'§$ 1, 2; 1980, ch. 
714, §§ 1-4; 1980, ch. 903, §§ 1-8, 10, 11; 1981, 
ch. 317, § 1; T.C.A., § 22-223 — 22-236, 22-238 
— 22-242, 22-244; Acts 1981, ch. 82, §§ 1-3; 
1983, ch. 108, §§ 1-8; 1984, ch. 649, § 1; 1984, 
ch. 650, § 1; 1984, ch. 716, § 1; 1985, ch. 343, 
8§ 1, 2; 1988, ch. 736, § 1;.1989, ch./449, § 1; 
1989, ch. 591, §§ 1, 6; 1993, ch. 291, § 1; 1993, 
ch. 309, § 1; 1994, ch. 642, § 1; 2000, ch. 733, 
§ 1; 2005) ch... 2548 (1) 2005,,chs 429.8 <3), 
concerning selection and attendance of jurors, 
was repealed by Acts 2008, ch. 1159, § 1, effec- 
tive January 1, 2009, except in certain counties. 
See this version of chapter 2 for provisions 
effective January 1, 2009, except in counties 
having a population of not less than 19,500, nor 
more than 19,775 and in counties having a 


population of not less than 28,350, nor more 
than 28,450, according to the 2000 federal 
census or any subsequent federal census. See 
chapter 5 of this title for provisions effective in 
counties having a population of not less than 
19,500, nor more than 19,775 and in counties 
having a population of not less than 28,350, nor 
more than 28,450, according to the 2000 federal 
census or any subsequent federal census. 

Acts 2011, ch. 209, § 1 deleted former § 22- 
2-101(b)(1) and (2), effective July 1, 2011. Since 
former § 22-2-101(b)(1) and (2) have been de- 
leted, this chapter is no longer only effective in 
certain counties, and jurors and jury panels for 
the counties formerly referenced in former 
§ 22-2-101(b)(1) shall no longer be selected in 
accordance with this chapter as it existed prior 
to January 1, 2009, which was formerly com- 
piled in title 22, ch. 5, which has been deleted. 


Amendments. 

The 2021 amendment rewrote (a)(6) which 
read “Process by which the juror may attempt 
to be excused due to a hardship pursuant to 
§ 22-1-103, including the juror’s obligation to 
submit documentation in support of the juror’s 
request; and”. 


Effective Dates. 
Acts 2021, ch. 544, § 3. July 1, 2021. 


Attorney General Opinions. 

Qualifying jurors and assigning jury-service 
dates online, OAG 14-64, 2014 Tenn. AG Lexis 
67 (6/25/14) 
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22-2-307. Summoning jurors. 


(a) The sheriff shall summon jurors by first class mail sent to the regular 
address of each member of the jury pool, giving notice of such person’s selection 
for jury duty. The summons shall be mailed to the regular address at least ten 
(10) days prior to the date fixed for such person’s appearance for jury service. 

(b) Notwithstanding subsection (a), the sheriff may summon jurors by 
personal service. 

(c) The jury coordinator shall provide sufficient information regarding the 
members of the jury pool to enable the sheriff to summon the jurors pursuant 
to this section. 

(d) Notwithstanding subsections (a)-(c), the jury coordinator may, at the 
coordinator’s discretion, summon the jurors by first class mail without the 


assistance of the sheriff. 


History. 
Acts 2008, ch. 1159, § 1. 


Code Commission Notes. The version of 
this chapter 2 that is applicable in counties 
having a population of not less than 19,500, nor 
more than 19,775 and in counties having a 
population of not less than 28,350, nor more 
than 28,450, according to the 2000 federal 
census or any subsequent federal census, was 
transferred to chapter 5 of this title by the code 
commission in 2008. 


Compiler’s Notes. 

Former chapter 2, §§ 22-2-101 — 22-2-315 
(Acts 1959, ch. 8, §§ 1-16, 18, 19, 21; 1961, ch. 
124,§ 1; 1961, ch. 206, § 1; 1967, ch. 182, §§ 1, 
2; 1972, ch. 498, § 1; 1972, ch. 826, § 1; 1974, 
ch. 548, § 1; 1975, ch. 254, §§ 1, 2; 1980, ch. 
714, §§ 1-4; 1980, ch. 903, §§ 1-8, 10, 11; 1981, 
ch. 317, § 1; T.C.A., § 22-223 — 22-236, 22-238 
— 22-242, 22-244; Acts 1981, ch. 82, §§ 1-3; 
1983, ch. 108, §§ 1-3; 1984, ch. 649, § 1; 1984, 
ch. 650, § 1; 1984, ch. 716, § 1; 1985, ch. 343, 
me 1, 2: 1988, ch. 736, § 1; 1989, ch. 449, °§ 11; 
1989, ch. 591, §§ 1, 6; 1993, ch. 291, § 1; 1993, 
ch. 309, § 1; 1994, ch. 642, § 1; 2000, ch. 7338, 


§152005,, ch. 254,.§) 1; 2005, (ch: 429,°§: 3), 
concerning selection and attendance of jurors, 
was repealed by Acts 2008, ch. 1159, § 1, effec- 
tive January 1, 2009, except in certain counties. 
See this version of chapter 2 for provisions 
effective January 1, 2009, except in counties 
having a population of not less than 19,500, nor 
more than 19,775 and in counties having a 
population of not less than 28,350, nor more 
than 28,450, according to the 2000 federal 
census or any subsequent federal census. See 
chapter 5 of this title for provisions effective in 
counties having a population of not less than 
19,500, nor more than 19,775 and in counties 
having a population of not less than 28,350, nor 
more than 28,450, according to the 2000 federal 
census or any subsequent federal census. 

Acts 2011, ch. 209, § 1 deleted former § 22- 
2-101(b)(1) and (2), effective July 1, 2011. Since 
former § 22-2-101(b)(1) and (2) have been de- 
leted, this chapter is no longer only effective in 
certain counties, and jurors and jury panels for 
the counties formerly referenced in former 
§ 22-2-101(b)(1) shall no longer be selected in 
accordance with this chapter as it existed prior 
to January 1, 2009, which was formerly com- 
piled in title 22, ch. 5, which has been deleted. 


22-2-308. Publication of jury list — Copies. 


Immediately after the jury pool has been summoned in accordance with 
§ 22-2-307, the jury coordinator shall create a list of the members of the jury 
pool, and a copy of the list of the members of the jury pool shall be posted in the 
clerk’s office for public inspection. In addition, the jury coordinator shall cause 
to be made a sufficient number of copies of the list of the members of the jury 
pool, which shall be placed in the clerk’s office and available for general 
distribution to the members of the bar and to all other interested persons. 


having a population of not less than 19,500, nor 
more than 19,775 and in counties having a 
population of not less than 28,350, nor more 
than 28,450, according to the 2000 federal 


History. 

Acts 2008, ch. 1159, § 1. 
Code Commission Notes. The version of 
this chapter 2 that is applicable in counties 


22-2-309 


census or any subsequent federal census, was 
transferred to chapter 5 of this title by the code 
commission in 2008. 


Compiler’s Notes. 

Former chapter 2, §§ 22-2-101 — 22-2-315 
(Acts 1959, ch. 8, §§ 1-16, 18, 19, 21; 1961, ch. 
124, § 1; 1961, ch. 206, § 1; 1967, ch. 182, §§ 1, 
2; 1972, ch. 498, § 1; 1972, ch. 826, § 1; 1974, 
ch. 548, § 1; 1975, ch. 254, $§ 1, 2; 1980, ch. 
714, §§ 1-4; 1980, ch. 908, §§ 1-8, 10, 11; 1981, 
ch. 317, § 1; T.C.A., § 22-223 — 22-236, 22-238 
— 22-242, 22-244; Acts 1981, ch. 82, §§ 1-3; 
1983, ch. 108, §§ 1-3; 1984, ch. 649, § 1; 1984, 
ch. 650, § 1; 1984, ch. 716, § 1; 1985, ch. 343, 
§§ 1, 2; 1988, ch. 736, § 1; 1989, ch. 449, § 1; 
1989, ch. 591, §§ 1, 6; 1993, ch. 291, § 1; 19938, 
ch. 309, § 1; 1994, ch. 642, § 1; 2000, ch. 7338, 
§ 1, 2005, ch; 254; $11; 2005, ch. 429)'§ 3), 
concerning selection and attendance of jurors, 
was repealed by Acts 2008, ch. 1159, § 1, effec- 
tive January 1, 2009, except in certain counties. 
See this version of chapter 2 for provisions 
effective January 1, 2009, except in counties 
having a population of not less than 19,500, nor 
more than 19,775 and in counties having a 
population of not less than 28,350, nor more 
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than 28,450, according to the 2000 federal 
census or any subsequent federal census. See 
chapter 5 of this title for provisions effective in 
counties having a population of not less than 
19,500, nor more than 19,775 and in counties 
having a population of not less than 28,350, nor 
more than 28,450, according to the 2000 federal 
census or any subsequent federal census. 

Acts 2011, ch. 209, § 1 deleted former § 22- 
2-101(b)(1) and (2), effective July 1, 2011. Since 
former § 22-2-101(b)(1) and (2) have been de- 
leted, this chapter is no longer only effective in 
certain counties, and jurors and jury panels for 
the counties formerly referenced in former 
§ 22-2-101(b)(1) shall no longer be selected in 
accordance with this chapter as it existed prior 
to January 1, 2009, which was formerly com- 
piled in title 22, ch. 5, which has been deleted. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), § 25.22. 

Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 3-6-6. 

Tennessee Jurisprudence, 17 Tenn. Juris., 
Jury, § 16. 


DECISIONS UNDER PRIOR LAW 


1. Failure to Publish List. 

Where the clerk, not the judge, opened the 
jury box, drew the names and resealed the box 
in the clerk’s office, not in open court before the 
judge as required by § 22-2-308(a)(2), and 
where the clerk failed to publish the names of 
the special panel as required by subsection (b), 
such deviations constituted prejudice to the 
administration of justice and defendant’s con- 
viction could not stand. State v. Lynn, 924 
S.W.2d 892, 1996 Tenn. LEXIS 379 (Tenn. 
1996). 

In defendant’s first degree murder case, the 
circuit court’s deviations from statutorily man- 


dated procedure in selecting the names for jury 
service did not result in prejudice to defendant 
because the circuit court properly found that 
the clerk was in substantial compliance with 
the requirements of forming the venire and 
gathering the names, and if there were errors, 
they were not material errors. State v. Ste- 
phens, 264 S.W.3d 719, 2007 Tenn. Crim. App. 
LEXIS 748 (Tenn. Crim. App. Sept. 21, 2007), 
appeal denied, — S.W.3d —, 2008 Tenn. LEXIS 
300 (Tenn. Apr. 14, 2008), overruled in part, 
State v. Beaty, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 842 (Tenn. Crim. App. Nov. 8, 
2016). 


22-2-309. Attendance of jurors — Excuse upon showing of sufficient 
cause. 


(a) All persons summoned as members of the jury pool shall attend at the 
time and place designated in the summons, or otherwise respond as specified 
in the summons, unless excused pursuant to § 22-1-103, granted a postpone- 
ment pursuant to § 22-2-315, or otherwise discharged in a manner authorized 
by this title or other binding legal authority. 

(b) If a person who has been summoned but not excused or discharged 
pursuant to subsection (a) fails to appear for service or otherwise respond as 
directed, a show cause order shall issue and be served upon the person, 
requiring the person to appear at a date certain and show cause why the 
person should not be held in civil contempt of court for the person’s failure to 
appear. 

(c) Upon the appearance of any person served with a show cause order, the 
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person may make the person’s excuse known. If the person was summoned and 
if the excuse is sufficient in the opinion of a judge of the court for which the 
individual was called to jury service, the person shall be excused; but the 
person shall pay the cost incident to issuance and service of the show cause 
order, unless waived by the judge. If the excuse is insufficient, the person shall 
be adjudged in civil contempt of court and shall be assessed a civil penalty of 
not more than five hundred dollars ($500) and the costs of the show cause 
order. The court shall suspend payment of that portion of the civil penalty in 
excess of fifty dollars ($50.00) upon the condition that the person complete the 
jury service term for which the person was summoned. The civil penalty 


authorized by this subsection (c) is remedial in nature. : 


History. 
Acts 2008, ch. 1159, § 1. 


Code Commission Notes. The version of 
this chapter 2 that is applicable in counties 
having a population of not less than 19,500, nor 
more than 19,775 and in counties having a 
population of not less than 28,350, nor more 
than 28,450, according to the 2000 federal 
census or any subsequent federal census, was 
transferred to chapter 5 of this title by the code 
commission in 2008. 


Compiler’s Notes. 

Former chapter 2, §§ 22-2-101 — 22-2-315 
(Acts 1959, ch. 8, §§ 1-16, 18, 19, 21; 1961, ch. 
124,§ 1; 1961, ch. 206, § 1; 1967, ch. 182, §§ 1, 
2,1972, ch. 498, § 1; 1972, ch. 826, § 1; 1974, 
ch. 548,°§ 1; 1975, ch. 254, §§ 1, 2; 1980, ch. 
714, §§ 1-4; 1980, ch. 903, §§ 1-8, 10, 11; 1981, 
ch. 317, § 1; T.C.A., § 22-223 — 22-236, 22-238 
— 22-242, 22-244; Acts 1981, ch. 82, §§ 1-3; 
1983, ch. 108, §§ 1-3; 1984, ch. 649, § 1; 1984, 
ch. 650, § 1; 1984, ch. 716, § 1; 1985, ch. 343, 
§§ 1, 2; 1988, ch. 736, § 1; 1989, ch. 449, § 1; 
1989, ch.'597) $$ 1,6: 1993, ch. 291, §' 1: 1993, 
ch. 309, § 1; 1994, ch. 642, § 1; 2000, ch. 733, 
el; 2005, ‘ch. 254, §-1;°2005; ch. 429, § 3), 
concerning selection and attendance of jurors, 
was repealed by Acts 2008, ch. 1159, § 1, effec- 
tive January 1, 2009, except in certain counties. 
See this version of chapter 2 for provisions 
effective January 1, 2009, except in counties 
having a population of not less than 19,500, nor 
more than 19,775 and in counties having a 
population of not less than 28,350, nor more 


than 28,450, according to the 2000 federal 
census or any subsequent federal census. See 
chapter 5 of this title for provisions effective in 
counties having a population of not less than 
19,500, nor more than 19,775 and in counties 
having a population of not less than 28,350, nor 
more than 28,450, according to the 2000 federal 
census or any subsequent federal census. 

Acts 2011, ch. 209, § 1 deleted former § 22- 
2-101(b)(1) and (2), effective July 1, 2011. Since 
former § 22-2-101(b)(1) and (2) have been de- 
leted, this chapter is no longer only effective in 
certain counties, and jurors and jury panels for 
the counties formerly referenced in former 
§ 22-2-101(b)(1) shall no longer be selected in 
accordance with this chapter as it existed prior 
to January 1, 2009, which was formerly com- 
piled in title 22, ch. 5, which has been deleted. 


Textbooks. 

Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 3-6-6. 

Tennessee Jurisprudence, 17 Tenn. Juris., 
Jury, § 18. 


Law Reviews. 

The Tennessee Court Systems — The Jury 
System, 8 Mem. St. U.L. Rev. 489. 

What Jurors Want to Know: Motivating Ju- 
ror Cognition to Increase Legal Knowledge & 
Improve Decisionmaking, 81 Tenn. L. Rev. 752 
(2014). 


Attorney General Opinions. 

Qualifying jurors and assigning jury-service 
dates online. OAG 14-64, 2014 Tenn. AG Lexis 
67 (6/25/14). 


22-2-310. Impaneling jurors — Additional jurors. 


(a) The members of the grand and petit juries shall be made up as provided 
by law from the jury pool. In the event the original jury pool does not include 
a sufficient number of jurors, courts shall follow the procedures in subsection 
(b) for securing additional jurors. These additional names shall supplement, 
not replace, the original jury pool. These procedures shall be repeated, as 
necessary, until the grand and petit juries are completed. 

(b)(1) Regardless of whether a county utilizes the automated or manual 
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method of jury selection, additional names shall be selected for the special 
jury pool in the same manner this part provides for the selection of the 
original jury pool. Likewise, these members of the special jury pool shall be 
summoned in the manner specified in § 22-2-307. 

(2) In the event the presiding judge of the judicial district is unavailable 

for good cause, any judge of the court for which the jury pool is being selected 
may perform the duties required of the presiding judge. 
(c)(1) If a judge presiding over a trial discovers that the number of jurors 
constituting the panel, or venire, assigned to the trial is not adequate to 
secure a petit jury and that the jury pool has been exhausted or contains an 
insufficient number of jurors, the judge shall direct the jury coordinator to 
comply with subsection (b) unless the trial is pending in a county that 
utilizes the manual method of jury selection. In that event, the judge shall 
direct the jury coordinator to produce the jury box in open court, the judge 
shall open the box, and there shall be drawn from the box, as directed by the 
judge, the number of names deemed by the judge to be sufficient to secure a 
petit jury for that trial. These prospective jurors shall be summoned by 
personal service pursuant to § 22-2-307(b) if time constraints preclude 
compliance with the notice requirement in § 22-2-307(a). 

(2) If a judge causes the jury box to be unlocked pursuant to subdivision 
(c)(1), the judge shall cause it to be relocked and sealed by the jury 
coordinator, and the judge shall write the judge’s own name across the seal. 
The box then shall be returned by the jury coordinator to its place of keeping. 
(d) In the event the names of jurors are selected pursuant to subsection (c) 


for service in a particular trial, the jury coordinator shall make a list of such 
names, but the names shall not be removed from the jury list and, in counties 
utilizing the manual method of jury selection, shall be returned to the jury box. 
Service on a jury pursuant to subsection (c) does not constitute jury service for 
purposes of § 22-2-314, and shall not disqualify or excuse any person from 
service on the regular juries if the person’s name is regularly drawn. 

(e) Jurors selected pursuant to this section may be excused for good cause. 


History. 
Acts 2008, ch. 1159, § 1. 


Code Commission Notes. The version of 
this chapter 2 that is applicable in counties 
having a population of not less than 19,500, nor 
more than 19,775 and in counties having a 
population of not less than 28,350, nor more 
than 28,450, according to the 2000 federal 
census or any subsequent federal census, was 
transferred to chapter 5 of this title by the code 
commission in 2008. 


Compiler’s Notes. 

Former chapter 2, §§ 22-2-101 — 22-2-315 
(Acts 1959, ch. 8, §§ 1-16, 18, 19, 21; 1961, ch. 
124,§ 1; 1961, ch. 206,§ 1; 1967, ch. 182, §§ 1, 
2; 1972, ch. 498, § 1; 1972, ch. 826, § 1; 1974, 
ch. 548, § 1; 1975, ch. 254, §§ 1, 2; 1980, ch. 
714, §§ 1-4; 1980, ch. 903, §§ 1-8, 10, 11; 1981, 
ch. 317, § 1; T.C.A., § 22-223 — 22-236, 22-238 
— 22-242, 22-244; Acts 1981, ch. 82, §§ 1-3; 
1983, ch. 108, §§ 1-3; 1984, ch. 649, § 1; 1984, 


ch. 650, § 1; 1984, ch. 716, § 1; 1985, ch. 343, 
§§ 1, 2; 1988, ch. 736, § 1; 1989, ch. 449, § 1; 
1989, ch. 591, §§ 1, 6; 1993, ch. 291, § 1; 1993, 
ch. 309, § 1; 1994, ch. 642, § 1; 2000, ch. 733, 
§ 1; 2005, ch. 254,),8.1; 2005;;ch:,429; $238 
concerning selection and attendance of jurors, 
was repealed by Acts 2008, ch. 1159, § 1, effec- 
tive January 1, 2009, except in certain counties. 
See this version of chapter 2 for provisions 
effective January 1, 2009, except in counties 
having a population of not less than 19,500, nor 
more than 19,775 and in counties having a 
population of not less than 28,350, nor more 
than 28,450, according to the 2000 federal 
census or any subsequent federal census. See 
chapter 5 of this title for provisions effective in 
counties having a population of not less than 
19,500, nor more than 19,775 and in counties 
having a population of not less than 28,350, nor 
more than 28,450, according to the 2000 federal 
census or any subsequent federal census. 

Acts 2011, ch. 209, § 1 deleted former § 22- 
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2-101(b)(1) and (2), effective July 1, 2011. Since 
former § 22-2-101(b)(1) and (2) have been de- 
leted, this chapter is no longer only effective in 
certain counties, and jurors and jury panels for 
the counties formerly referenced in former 
§ 22-2-101(b)(1) shall no longer be selected in 
accordance with this chapter as it existed prior 
to January 1, 2009, which was formerly com- 
piled in title 22, ch. 5, which has been deleted. 


Attorney General Opinions. 

Authority of jury coordinator to select pro- 
spective jurors to serve on jury panels. OAG 
10-125, 2010 Tenn. AG LEXIS 131 (12/30/10). 
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Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), §§ 25.21, 25.43. 

Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 3-6-6. 

Tennessee Jurisprudence, 17 Tenn. Juris., 
Jury, §§ 16, 18. 


Law Reviews. 

Six-Member Juries: Does Size Really Matter? 
67 Tenn. L. Rev. 743 (2000). 

The Tennessee Court Systems — The Jury 
System, 8 Mem. St. U.L. Rev. 489. 


22-2-311. Jury coordinator’s report in first day’s minutes — Investiga- 
tion of irregularities. 


(a) At the beginning of the jury service term, the presiding judge of a judicial 
district that utilizes the manual method of jury selection shall compare the 
jury coordinator’s report with the original tickets or cards contained in the 
sealed envelope. If they correspond, they shall constitute the jury pool for the 
jury service term, and the report shall be spread on record in the caption of the 
first day’s minutes. Absent any identifiable irregularities in the jury selection 
process, the presiding judge of a judicial district that utilizes the automated 
method of jury selection likewise shall spread the jury coordinator’s report on 
the first day’s minutes, and the names listed in the report shall constitute the 
jury pool for the jury service term. Nothing in this subsection (a) is intended to 
prevent a judge or jury coordinator from subsequently excusing, disqualifying, 
postponing the service of or otherwise discharging a member of the jury pool in 
a manner consistent with this title. 

(b) If the presiding judge of the judicial district at any time believes that the 
jury list has not been prepared or renewed as required by law, the jury box has 
been tampered with or any other provisions of this title have been violated, the 
judge shall have broad authority to investigate. Should the judge conclude that 
any provisions of this title have been violated, the judge shall correct any 


irregularities necessary to ensure that this title is duly enforced. 


History. 
Acts 2008, ch. 1159, § 1. 


Code Commission Notes. The version of 
this chapter 2 that is applicable in counties 
having a population of not less than 19,500, nor 
more than 19,775 and in counties having a 
population of not less than 28,350, nor more 
than 28,450, according to the 2000 federal 
census or any subsequent federal census, was 
transferred to chapter 5 of this title by the code 
commission in 2008. 


Compiler’s Notes. 

Former chapter 2, §§ 22-2-101 — 22-2-315 
(Acts 1959, ch. 8, §§ 1-16, 18, 19, 21; 1961, ch. 
124,§ 1; 1961, ch. 206, § 1; 1967, ch. 182, §§ 1, 
2; 1972, ch. 498, § 1; 1972, ch. 826, § 1; 1974, 
ch. 548, § 1; 1975, ch. 254, §§ 1, 2; 1980, ch. 
714, §§ 1-4; 1980, ch. 9038, §§ 1-8, 10, 11; 1981, 


ch. 317, § 1; T.C.A., § 22-223 — 22-236, 22-238 
— 22-242, 22-244; Acts 1981, ch. 82, §§ 1-3; 
1983, ch. 108, §§ 1-3; 1984, ch. 649, § 1; 1984, 
ch. 650, § 1; 1984, ch. 716,.§ 1; 1985, ch. 343, 
§§ 1, 2; 1988, ch. 736, § 1; 1989, ch. 449, § 1; 
1989, ch. 591, §§ 1, 6; 1993, ch. 291, § 1; 1993, 
ch. 309, § 1; 1994, ch. 642, § 1; 2000, ch. 733, 
$15) 2005s che 254, ¢§915;2005,, ch.°429,"§"°3), 
concerning selection and attendance of jurors, 
was repealed by Acts 2008, ch. 1159, § 1, effec- 
tive January 1, 2009, except in certain counties. 
See this version of chapter 2 for provisions 
effective January 1, 2009, except in counties 
having a population of not less than 19,500, nor 
more than 19,775 and in counties having a 
population of not less than 28,350, nor more 
than 28,450, according to the 2000 federal 
census or any subsequent federal census. See 
chapter 5 of this title for provisions effective in 
counties having a population of not less than 
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19,500, nor more than 19,775 and in counties 
having a population of not less than 28,350, nor 
more than 28,450, according to the 2000 federal 
census or any subsequent federal census. 

Acts 2011, ch. 209, § 1 deleted former § 22- 
2-101(b)(1) and (2), effective July 1, 2011. Since 
former § 22-2-101(b)(1) and (2) have been de- 
leted, this chapter is no longer only effective in 
certain counties, and jurors and jury panels for 


JURIES AND JURORS 


782 


the counties formerly referenced in former 
§ 22-2-101(b)(1) shall no longer be selected in 
accordance with this chapter as it existed prior 
to January 1, 2009, which was formerly com- 
piled in title 22, ch. 5, which has been deleted. 


Textbooks. 
Tennessee Jurisprudence, 17 Tenn. Juris., 
Jury, § 15. 


22-2-312. Selection and summons when no jury pool provided. 


(a) If for any reason a jury pool is not furnished at any jury service term as 
provided by this part, then the presiding judge of the judicial district shall have 
the right to select a jury pool as may be needed during the jury service term. 

(b) In all counties of this state, regardless of population, jurors required to 
try issues of fact in the chancery or other court, not supplied with regular 
jurors, may be summoned instanter, by order of the court, as in subsection (a). 


History. 
Acts 2008, ch. 1159, § 1. 


Code Commission Notes. The version of 
this chapter 2 that is applicable in counties 
having a population of not less than 19,500, nor 
more than 19,775 and in counties having a 
population of not less than 28,350, nor more 
than 28,450, according to the 2000 federal 
census or any subsequent federal census, was 
transferred to chapter 5 of this title by the code 
commission in 2008. 


Compiler’s Notes. 

Former chapter 2, §§ 22-2-101 — 22-2-315 
(Acts 1959, ch. 8, §§ 1-16, 18, 19, 21; 1961, ch. 
124,§ 1; 1961, ch. 206, § 1; 1967, ch. 182, §§ 1, 
2;:1972, ch, 498, § 1; 1972, ch: 826, § 1;,1974, 
ch. 548, §)1:1975, en: 2542 $8, 15°22, 1080, ich, 
714, §§ 1-4; 1980, ch. 903, §§ 1-8, 10, 11; 1981, 
ch. 317, § 1; T.C.A., § 22-223 — 22-236, 22-238 
— 22-242, 22-244; Acts 1981, ch. 82, 8§ 1-3; 
1983, ch. 108, §§ 1-3; 1984, ch. 649, § 1; 1984, 
ch. 650, § 1; 1984, ch. 716, § 1; 1985, ch. 343, 
§§ 1, 2; 1988, ch. 736, § 1; 1989, ch. 449, § 1; 
1989, ch. 591, §§ 1, 6; 1993, ch. 291,:$' 1; 1993, 
ch. 309, § 1; 1994, ch. 642, § 1; 2000, ch. 733, 
Sty 2005,..ch. 2545" 90 le 2005 sche A220 rel oy 
concerning selection and attendance of jurors, 


was repealed by Acts 2008, ch. 1159, § 1, effec- 
tive January 1, 2009, except in certain counties. 
See this version of chapter 2 for provisions 
effective January 1, 2009, except in counties 
having a population of not less than 19,500, nor 
more than 19,775 and in counties having a 
population of not less than 28,350, nor more 
than 28,450, according to the 2000 federal 
census or any subsequent federal census. See 
chapter 5 of this title for provisions effective in 
counties having a population of not less than 
19,500, nor more than 19,775 and in counties 
having a population of not less than 28,350, nor 
more than 28,450, according to the 2000 federal 
census or any subsequent federal census. 

Acts 2011, ch. 209, § 1 deleted former § 22- 
2-101(b)(1) and (2), effective July 1, 2011. Since 
former § 22-2-101(b)(1) and (2) have been de- 
leted, this chapter is no longer only effective in 
certain counties, and jurors and jury panels for 
the counties formerly referenced in former 
§ 22-2-101(b)(1) shall no longer be selected in 
accordance with this chapter as it existed prior 
to January 1, 2009, which was formerly com- 
piled in title 22, ch. 5, which has been deleted. 


Textbooks. 
Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 3-6-6. 


22-2-313. Objection required to affect validity of selection. 


In the absence of fraud, no irregularity with respect to this title or the 
procedure under this title shall affect the validity of the selection of any grand 
jury or the validity of any verdict rendered by a petit jury unless the 
irregularity has been objected to before the jury is sworn. 


History. 
Acts 2008, ch. 1159, § 1. 


Code Commission Notes. The version of 
this chapter 2 that is applicable in counties 


having a population of not less than 19,500, nor 
more than 19,775 and in counties having a 
population of not less than 28,350, nor more 
than 28,450, according to the 2000 federal 
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census or any subsequent federal census, was 
transferred to chapter 5 of this title by the code 
commission in 2008. 


Compiler’s Notes. 

Former chapter 2, §§ 22-2-101 — 22-2-315 
(Acts 1959, ch. 8, §§ 1-16, 18, 19, 21; 1961, ch. 
124,§ 1; 1961, ch. 206, § 1; 1967, ch. 182, §$ 1, 
2; 1972, ch. 498, § 1; 1972, ch. 826, § 1; 1974, 
eh. 548, § 1; .19'75, ch. 254, §§ 1, 2; 1980, ch. 
714, §§ 1-4; 1980, ch. 908, §§ 1-8, 10, 11; 1981, 
ch. 317, § 1; T.C.A., § 22-223 — 22-236, 22-238 
— 22-242, 22-244; Acts 1981, ch. 82, §§ 1-3; 
1983, ch. 108, §§ 1-3; 1984, ch. 649, § 1; 1984, 
ch. 650, § 1; 1984, ch. 716, § 1; 1985, ch. 343, 
Ss 1, 2; 1988, ch. 736, § 1; 1989, ch. 449,.§ 1; 
1989, ch.'591, §§ 1, 6; 1993, ch. 291, §, 1; 1993, 
Bago09, S. 1: 1994.ch,,642, §.1:.2000,-ch,.733, 
© 1; 2005, ch. 254, § 1; 2005, ch. 429, §. 3), 
concerning selection and attendance of jurors, 
was repealed by Acts 2008, ch. 1159, § 1, effec- 
tive January 1, 2009, except in certain counties. 
See this version of chapter 2 for provisions 
effective January 1, 2009, except in counties 
having a population of not less than 19,500, nor 
more than 19,775 and in counties having a 
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population of not less than 28,350, nor more 
than 28,450, according to the 2000 federal 
census or any subsequent federal census. See 
chapter 5 of this title for provisions effective in 
counties having a population of not less than 
19,500, nor more than 19,775 and in counties 
having a population of not less than 28,350, nor 
more than 28,450, according to the 2000 federal 
census or any subsequent federal census. 

Acts 2011, ch. 209, § 1 deleted former § 22- 
2-101(b)(1) and (2), effective July 1, 2011. Since 
former § 22-2-101(b)(1) and (2) have been de- 
leted, this chapter is no longer only effective in 
certain counties, and jurors and jury panels for 
the counties formerly referenced in former 
§ 22-2-101(b)(1) shall no longer be selected in 
accordance with this chapter as it existed prior 
to January 1, 2009, which was formerly com- 
piled in title 22, ch. 5, which has been deleted. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), §§ 16.26, 25.23. 


Law Reviews. 
The Tennessee Court Systems — The Jury 
System, 8 Mem. St. U.L. Rev. 489. 


DECISIONS UNDER PRIOR LAW 


Analysis 


1. Necessity for Objection. 
2. Waiver. 
3. Objection Properly Made. 


1. Necessity for Objection. 

| Either the pointing out of the alleged irregu- 
| larity and taking exception thereto before the 
} jury is sworn or the presence of fraud is indis- 
_ pensable for irregularities in selection of the 
| jury to affect the jury’s actions. Rutherford v. 
| State, 219 Tenn. 331, 409 S.W.2d 535, 1966 
Tenn. LEXIS 532 (1966). 


2. Waiver. 
Where provisions of former § 22-2-304 
(which was renumbered as § 22-5-304 but has 


since been repealed) relative to withdrawal of 
jurors’ names from jury box by child under 10 
years of age were not complied with and jury 
commissioners exceeded their authority by ex- 
cluding certain classes from jury without statu- 
tory authority but no objection was made 
thereto before jury was sworn and absence of 
fraud was admitted, proceedings were not in- 
validated. Rutherford v. State, 219 Tenn. 331, 
409 S.W.2d 535, 1966 Tenn. LEXIS 532 (1966). 


3. Objection Properly Made. 

Defense counsel properly objected to the de- 
viations prior to the time the jury was sworn, 
where the trial court substantially, flagrantly, 
and unnecessarily deviated from the statutory 
procedures. State v. Bondurant, 4 S.W.3d 662, 
1999 Tenn. LEXIS 420 (Tenn. 1999). 


| 22-2-314. Limitation on jury service. 


A juror who has completed a jury service term shall not be summoned to 
| serve another jury service term in any court of this state for a period of 
‘twenty-four (24) months following the last day of such service; however, the 
county legislative body of any county, may, by majority vote, extend the 


| twenty-four-month period. 


‘History. 

Acts 2008, ch. 1159, § 1. 
‘Code Commission Notes. 
this chapter 2 that is applicable in counties 


The version of 


having a population of not less than 19,500, nor 
more than 19,775 and in counties having a 
population of not less than 28,350, nor more 
than 28,450, according to the 2000 federal 


22-2-315 


census or any subsequent federal census, was 
transferred to chapter 5 of this title by the code 
commission in 2008. 


Compiler’s Notes. 

Former chapter 2, §§ 22-2-101 — 22-2-315 
(Acts 1959, ch. 8, 8§ 1-16, 18, 19, 21; 1961, ch. 
124,§ 1; 1961, ch. 206, § 1; 1967, ch. 182, §§ 1, 
2; 1972, ch. 498,.§ 1; 1972; ch. 826,.§ .1;.1974, 
ch: 548, $15 1975, ch, 254588 al, 2: 930: sch: 
714, §§ 1-4; 1980, ch. 908, §§ 1-8, 10, 11; 1981, 
ch. 317, § 1; T.C.A., § 22-223 — 22-236, 22-238 
— 22-242, 22-244; Acts 1981, ch. 82, §§ 1-3; 
1983, ch. 108, §§ 1-38; 1984, ch. 649, § 1; 1984, 
ch. 650, § 1; 1984, ch. 716, § 1; 1985, ch. 3438, 
8§ 1, 2; 1988, ch. 736, § 1; 1989, ch. 449, § 1; 
1989, ch. 591, §§ 1, 6; 1993, ch. 291, § 1; 1993, 
ch. 309, § 1;.1994, ch. 642, § 1; 2000, ch. 733, 
§..1; 2005, .ch. 254, .§ :1;.2005,.ch..429, §.,.3), 
concerning selection and attendance of jurors, 
was repealed by Acts 2008, ch. 1159, § 1, effec- 
tive January 1, 2009, except in certain counties. 
See this version of chapter 2 for provisions 
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effective January 1, 2009, except in counties 
having a population of not less than 19,500, nor 
more than 19,775 and in counties having a 
population of not less than 28,350, nor more 
than 28,450, according to the 2000 federal 
census or any subsequent federal census. See 
chapter 5 of this title for provisions effective in 
counties having a population of not less than 
19,500, nor more than 19,775 and in counties 
having a population of not less than 28,350, nor 
more than 28,450, according to the 2000 federal 
census or any subsequent federal census. 

Acts 2011, ch. 209, § 1 deleted former § 22- 
2-101(b)(1) and (2), effective July 1, 2011. Since 
former § 22-2-101(b)(1) and (2) have been de- 
leted, this chapter is no longer only effective in 
certain counties, and jurors and jury panels for 
the counties formerly referenced in former 
§ 22-2-101(b)(1) shall no longer be selected in 
accordance with this chapter as it existed prior 
to January 1, 2009, which was formerly com- 
piled in title 22, ch. 5, which has been deleted. 


22-2-315. Postponement of jury service. 


(a) Notwithstanding any of the foregoing provisions, individuals scheduled 
to appear for jury service may request a postponement of the date of their 
initial appearance for jury service. When requested, postponements shall be 
granted by the jury coordinator; provided, that: 

(1) The juror has not previously been granted a postponement; 
(2) The prospective juror appears in person or contacts the jury coordina- 

tor by telephone, electronic mail, facsimile, or in writing to request a 


postponement; and 


(3) Prior to the grant of a postponement and with the concurrence of the 


jury coordinator, the prospective juror fixes a date certain on which the juror 

will appear for jury service within twelve (12) months after the date on 

which the prospective juror originally was called to serve and on which date 
the court will be in session. 

(b) Notwithstanding subsection (a), if a judge holding court in the county 
finds good cause to postpone the jury service term for a juror, the judge shall 
notify the juror and the jury coordinator in writing designating an alternate 
date to which the juror’s service is postponed. 

(c) A subsequent request to postpone jury service may be approved by a 
judge only on the basis of an extraordinary event, such as a death in the 
prospective juror’s family, sudden grave illness or a natural disaster or 
national emergency in which the prospective juror is personally involved, that 
could not have been anticipated at the time the initial postponement was 
granted. Prior to the grant of a second postponement, the prospective juror 
must fix a date certain on which the juror will appear for jury service within 
twelve (12) months of the postponement and on which date the court will be in 
session. 

(d) A juror who is granted a postponement pursuant to this section shall 
remain under summons to appear on the alternate date without the necessity 


a 
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of the issuance of a new summons; however, the jury coordinator may, at the 
coordinator’s discretion, issue a new summons. 

(e) The jury coordinator shall maintain a list of members of the jury pool 
whose service was postponed pursuant to this section, and that information 


shall be made available upon request. 


History. 
Acts 2008, ch. 1159, § 1. 


Code Commission Notes. The version of 
this chapter 2 that is applicable in counties 
having a population of not less than 19,500, nor 
more than 19,775 and in counties having a 
population of not less than 28,350, nor more 
than 28,450, according to the 2000 federal 
census or any subsequent federal census, was 
transferred to chapter 5 of this title by the code 
commission in 2008. 


Compiler’s Notes. 

Former chapter 2, §§ 22-2-101 — 22-2-315 
(Acts 1959, ch. 8, §§ 1-16, 18, 19, 21; 1961, ch. 
124,§ 1; 1961, ch. 206, § 1; 1967, ch. 182, §§ 1, 
2; 1972, ch. 498, § 1; 1972, ch. 826, § 1; 1974, 
ch. 548, § 1; 1975, ch. 254, §§ 1, 2; 1980, ch. 
714, §§ 1-4; 1980, ch. 903, §§ 1-8, 10, 11; 1981, 
ch. 317, § 1; T.C.A., § 22-223 — 22-236, 22-238 
— 22-242, 22-244; Acts 1981, ch. 82, §§ 1-3; 
1983, ch. 108, §§ 1-3; 1984, ch. 649, § 1; 1984, 
ch. 650, § 1; 1984, ch. 716, § 1; 1985, ch. 343, 
§§ 1, 2; 1988, ch. 736, § 1; 1989, ch. 449, § 1; 
1989, ch. 591, §§ 1, 6; 1993, ch. 291, § 1; 1993, 
ch. 309, § 1; 1994, ch. 642, § 1; 2000, ch. 733, 


S017 2005,; chieoe, § 15° 2005, ch? 429, °§ 3), 
concerning selection and attendance of jurors, 
was repealed by Acts 2008, ch. 1159, § 1, effec- 
tive January 1, 2009, except in certain counties. 
See this version of chapter 2 for provisions 
effective January 1, 2009, except in counties 
having a population of not less than 19,500, nor 
more than 19,775 and in counties having a 
population of not less than 28,350, nor more 
than 28,450, according to the 2000 federal 
census or any subsequent federal census. See 
chapter 5 of this title for provisions effective in 
counties having a population of not less than 
19,500, nor more than 19,775 and in counties 
having a population of not less than 28,350, nor 
more than 28,450, according to the 2000 federal 
census or any subsequent federal census. 

Acts 2011, ch. 209, § 1 deleted former § 22- 
2-101(b)(1) and (2), effective July 1, 2011. Since 
former § 22-2-101(b)(1) and (2) have been de- 
leted, this chapter is no longer only effective in 
certain counties, and jurors and jury panels for 
the counties formerly referenced in former 
§ 22-2-101(b)(1) shall no longer be selected in 
accordance with this chapter as it existed prior 
to January 1, 2009, which was formerly com- 
piled in title 22, ch. 5, which has been deleted. 


22-2-316. Delegation of judge’s duties. 


The presiding judge may delegate any or all of the duties imposed upon the 
judge by this part to another chancellor or judge authorized to conduct jury 


trials. 


History. 
Acts 2008, ch. 1159, § 1. 


Code Commission Notes. The version of 
this chapter 2 that is applicable in counties 
having a population of not less than 19,500, nor 
more than 19,775 and in counties having a 
population of not less than 28,350, nor more 
than 28,450, according to the 2000 federal 
census or any subsequent federal census, was 
transferred to chapter 5 of this title by the code 
commission in 2008. 


Compiler’s Notes. 

Former chapter 2, §§ 22-2-101 — 22-2-315 
(Acts 1959, ch. 8, §§ 1-16, 18, 19, 21; 1961, ch. 
124,§ 1; 1961, ch. 206, § 1; 1967, ch. 182, §§ 1, 
2; 1972, -ch. 498, § 1; 1972; 'ch. 826, § 1;:1974, 
ch. 548, § 1; 1975, ch. 254, §§ 1, 2; 1980, ch. 
714, §§ 1-4; 1980, ch. 903, §§ 1-8, 10, 11; 1981, 
ch. 317, § 1; T.C.A., § 22-223 — 22-236, 22-238 


— 22-242, 22-244; Acts 1981, ch. 82, §§ 1-3; 
1983, ch. 108, §§ 1-3; 1984, ch. 649, § 1; 1984, 
ch. 650, § 1; 1984, ch. 716, § 1; 1985, ch. 343, 
§§ 1, 2; 1988, ch. 736, § 1; 1989, ch. 449, § 1; 
1989, ch. 591, §§ 1, 6; 1993, ch. 291, § 1; 1993, 
ch. 309, § 1; 1994, ch. 642, § 1; 2000, ch. 733, 
§ 1; 2005, ch. 254, § 1; 2005,’ ch. 429, § 3), 
concerning selection and attendance of jurors, 
was repealed by Acts 2008, ch. 1159, § 1, effec- 
tive January 1, 2009, except in certain counties. 
See this version of chapter 2 for provisions 
effective January 1, 2009, except in counties 
having a population of not less than 19,500, nor 
more than 19,775 and in counties having a 
population of not less than 28,350, nor more 
than 28,450, according to the 2000 federal 
census or any subsequent federal census. See 
chapter 5 of this title for provisions effective in 
counties having a population of not less than 
19,500, nor more than 19,775 and in counties 
having a population of not less than 28,350, nor 


22-2-317 


more than 28,450, according to the 2000 federal 
census or any subsequent federal census. 

Acts 2011, ch. 209, § 1 deleted former § 22- 
2-101(b)(1) and (2), effective July 1, 2011. Since 
former § 22-2-101(b)(1) and (2) have been de- 
leted, this chapter is no longer only effective in 
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certain counties, and jurors and jury panels for 
the counties formerly referenced in former 
§ 22-2-101(b)(1) shall no longer be selected in 
accordance with this chapter as it existed prior 
to January 1, 2009, which was formerly com- 
piled in title 22, ch. 5, which has been deleted. 


22-2-317. List of disqualified or potentially disqualified prospective 
jurors. 


(a) The jury coordinator shall prepare or cause to be prepared a list of all 
persons disqualified or potentially disqualified as a prospective juror from jury 
service due to being a non-United States citizen, convicted of a felony, 
deceased, not a resident of this state, or not a resident of the county. The list 
must be prepared and sent to the administrator of elections according to the 
jury summons cycle used by the court clerk. Nothing in this section prevents 
the list from being sent more frequently. The list may be provided by mail, 
facsimile transmission, or email. 

(b) The jury coordinator shall provide the administrator of elections with 
the following information about the disqualified juror: 

(1) The full name of the disqualified juror; 

(2) Current and prior addresses, if any; 

(3) Telephone number, if available; 

(4) Date of birth; and 

(5) The reason the prospective juror was disqualified. 

(c) After verifying that the person is a registered voter, the administrator of 
elections shall follow the procedures listed in § 2-2-106 or § 2-2-141. 

(d) In addition to the list of names, if the jury coordinator has documenta- 
tion showing the person’s disqualification under subsection (a), the documen- 
tation may be forwarded to the administrator of elections. 


History. 
Acts 2018, ch. 837, § 1. 


CHAPTER 3 
EXAMINATION AND CHALLENGE OF JURORS 


Section 

22-3-101. Absolute right of parties to examine. 

22-3-102. Challenge for general causes of incompetency. 

22-3-103. Challenge for adverse interest. 

22-3-104. Peremptory challenges — Effect of consolidation of cases. 


22-3-101. Absolute right of parties to examine. 


Parties in civil and criminal cases or their attorneys shall have an absolute 
right to examine prospective jurors in such cases, notwithstanding any rule of 
procedure or practice of court to the contrary. 


History. 
Acts 2008, ch. 1159, § 1. 


Compiler’s Notes. 
Former chapter 3, §§ 22-3-101 — 22-3-105 
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(Code 1858, §§ 4009 (deriv. Const. 1834, art. 1, 
§§ 6, 9), 4010 (deriv. Acts 1805, ch. 60, § 1; 
1843-1844, ch. 134, § 3), 4012 (deriv. Acts 1805, 
ch. 60, § 1); Acts 1879, ch. 108; impl. am. Acts 
1883, ch. 198, § 1; Shan., §§ 5820-5822, 5824; 
Code 1932, §§ 10015-10017, 10019; Acts 1955, 
ch. 281, § 1; 1965, ch. 31, §§ 1, 2; 1968, ch. 608, 
§ 1; T.C.A. (orig. ed.), §§ 22-301 — 22-304; Acts 
1977, ch. 100, § 1; T.C.A., § 22-501), concern- 
ing examination and challenge of furors, was 
repealed by Acts 2008, ch. 1159, § 1, effective 
January 1, 2009. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 25.47. 
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Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 1-47.01-1. 

Tennessee Jurisprudence, 17 Tenn. Juris., 
Jury, §§ 2, 21, 30. 


Law Reviews. 

A Survey of Civil Procedure in Tennessee — 
1977, V. Trial Procedure (John L. Sobieski, Jr.), 
46 Tenn. L. Rev. 347. 

What Jurors Want to Know: Motivating Ju- 
ror Cognition to Increase Legal Knowledge & 
Improve Decisionmaking, 81 Tenn. L. Rev. 752 
(2014). 


NOTES TO DECISIONS 


1. Constitutional Right to Trial by Jury. 
Defendant’s convictions for first-degree mur- 
der were proper because the record did not 
support a conclusion that the jurors impaneled 
were incompetent and that he did not received 
his guaranteed right to trial by an impartial 
jury. The record failed to also reveal the alloca- 
tion of the peremptory challenges; each side 


had 15 peremptory challenges, and only 22 
peremptory challenges were exercised at the 
time the final jury was empaneled. State v. 
Sexton, — S.W.3d —, 2010 Tenn. Crim. App. 
LEXIS 1035 (Tenn. Crim. App. Dec. 7, 2010), 
affd in part, rev'd in part, 368 S.W.3d 371, 2012 
Tenn. LEXIS 377 (Tenn. May 29, 2012). 


DECISIONS UNDER PRIOR LAW 


1. Constitutional Right to Trial by Jury. 
In a capital murder case, the trial court did 
not err by refusing to excuse two jurors for 
cause because the challenged jurors either 
stated during voir dire that they could be im- 
partial or were rehabilitated, and that the trial 
court did not err by refusing to excuse them; 
although one juror initially was skeptical that 
he could impose a sentence, he changed his 
position after being advised that a life sentence 
meant that defendant would serve at least 51 
years, and although the other juror initially 
stated that death was the only proper sentence 
in a first degree murder case, he later admitted 
that his view was based on his lack of knowl- 
edge about the capital sentencing law. State v. 


Kiser, — 8.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 890 (Tenn. Crim. App. Nov. 29, 2007), 
affd, 284 S.W.3d 227, 2009 Tenn. LEXIS 303 
(Tenn. 2009). 

Court rejected defendant’s argument that a 
juror was incompetent to serve because, of all of 
the prospective jurors, she was the juror whose 
individual voir dire was the most restricted by 
the trial court; the fact that defendant knew 
little about a juror was insufficient to establish 
her incompetence. State v. Schmeiderer, — 
S.W.3d —, 2009 Tenn. Crim. App. LEXIS 282 
(Tenn. Crim. App. Apr. 9, 2009), affd, 319 
S.W.3d 607, 2010 Tenn. LEXIS 865 (Tenn. 
2010). 


22-3-102. Challenge for general causes of incompetency. 


Hither party to an action may challenge for cause any person presented as a 
petit juror, in either a civil or criminal proceeding, who is incompetent to act as 
a juror under chapter 1 of this title or who has completed a jury service term 
in any court of this state within the previous twenty-four (24) months. 


History. 

Acts 2008, ch. 1159, § 1. 
Compiler’s Notes. 

Former chapter 3, §§ 22-3-101 — 22-3-105 
(Code 1858, §§ 4009 (deriv. Const. 1834, art. 1, 
§§ 6, 9), 4010 (deriv. Acts 1805, ch. 60, § 1; 
1843-1844, ch. 184, § 3), 4012 (deriv. Acts 1805, 


ch. 60, § 1); Acts 1879, ch. 108; impl. am. Acts 
1883, ch. 198, § 1; Shan., §§ 5820-5822, 5824; 
Code 1932, §§ 10015-10017, 10019; Acts 1955, 
ch. 281, § 1; 1965, ch. 31, §§ 1, 2; 1968, ch. 608, 
§ 1; T.C.A. (orig. ed.), §§ 22-301 — 22-304; Acts 
1977, ch. 100, § 1; T.C.A., § 22-501), concern- 
ing examination and challenge of furors, was 


22-3-103 


repealed by Acts 2008, ch. 1159, § 1, effective 
January 1, 2009. 


Textbooks. 
Tennessee Jurisprudence, 17 Tenn. Juris., 
Jury, §§ 20-23, 32. 


Law Reviews. 
The Tennessee Court System (Frederic S. Le 
Clercq), 8 Mem. St. U.L. Rev. 189. 
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Rethinking Independence: The Lack of an 
Effective Remedy for Improper For-Cause Re- 
movals (Tracey A. Hardin), 50 Vand. L. Rev. 197 
(1997). 


DECISIONS UNDER PRIOR LAW 


Analysis 


. Constitutional Right to Trial by Jury. 
. Purpose of Section. 

Officer Disqualified. 

. Procedure. 

—Submission of Question to Court. 
—Challenge to the Array. 
—Objection When Made. 


. Constitutional Right to Trial by Jury. 
Constitutional provision that jury trial shall 
remain inviolate protects the right as it existed 
at common law. Manning v. State, 155 Tenn. 
266, 292 S.W. 451, 1926 Tenn. LEXIS 45 (1927), 
superseded by statute as stated in, State v. 
Johnson, 692 S.W.2d 412, 1985 Tenn. LEXIS 
602 (Tenn. 1985). 

The constitutional right to a trial by jury 
applies to common law actions, and not to 
equitable actions. Hunt v. Hunt, 169 Tenn. 1, 80 
S.W.2d 666, 1934 Tenn. LEXIS 102 (1935). — 


2. Purpose of Section. 

The purpose was to procure integrity and 
intelligence in the exercise of the functions of 
jurors and to guard against extraneous influ- 
ences calculated to affect impartiality. Riley v. 
Bussell, 48 Tenn. 294, 1870 Tenn. LEXIS 50 
(1870). 


3. Officer Disqualified. 
Where defendant objected only to certain 


members of jury summoned by officers who 
were disqualified to summon them by reason of 
their interest in the result of the case, he was 
entitled to challenge such jurors for cause with- 
out challenge to the array or motion to quash 
panel in writing. A challenge to the array is not 
necessary, nor is a written motion to quash the 
panel. Oliphant v. State, 153 Tenn. 130, 282 
S.W. 206, 1925 Tenn. LEXIS 11 (1926). 


4. Procedure. 


5. —Submission of Question to Court. 

Where a person challenges a juror for cause, 
he must submit the question to the decision of 
the court, otherwise it will be held to be a 
peremptory challenge. Crider v. Lifsey, 57 Tenn. 
456, 1873 Tenn. LEXIS 236 (1873). 


6. —Challenge to the Array. 

Challenges to the array or motion to quash 
the panel must be made in the court below in 
writing and point out in particularity the 
grounds relied upon for setting the panel aside. 
Mahon v. State, 127 Tenn. 535, 156 S.W. 458, 
1913 Tenn. LEXIS 1 (1912), 


7. —Objection When Made. 

The objection that one of the jury was not of 
lawful age and was not a freeholder or house- 
holder, made after verdict, comes too late. 
Brewer v. Jacobs, 22 F. 217, 1884 U.S. App. 
LEXIS 2512 (C.C.D. Tenn. 1884). 


22-3-103. Challenge for adverse interest. 


Either party to an action may challenge for cause any person who has an ~ 
adverse interest in a similar suit involving like questions of facts or involving 


the same parties. 


History. 
Acts 2008, ch. 1159, § 1. 


Compiler’s Notes. 

Former chapter 3, §§ 22-3-101 — 22-3-105 
(Code 1858, §§ 4009 (deriv. Const. 1834, art. 1, 
§§ 6, 9), 4010 (deriv. Acts 1805, ch. 60, § 1; 
1843-1844, ch. 134, § 3), 4012 (deriv. Acts 1805, 
ch. 60, § 1); Acts 1879, ch. 108; impl. am. Acts 
1883, ch. 198, § 1; Shan., §§ 5820-5822, 5824; 
Code 1932, §§ 10015-10017, 10019; Acts 1955, 


ch. 281, § 1; 1965, ch. 31, §§ 1, 2; 1968, ch. 608, 
§ 1; T.C.A. (orig. ed.), §§ 22-301 — 22-304; Acts 
1977, ch. 100, § 1; T.C.A., § 22-501), concern- 
ing examination and challenge of furors, was 
repealed by Acts 2008, ch. 1159, § 1, effective 
January 1, 2009. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), §§ 25.45, 25.54. 

Tennessee Jurisprudence, 17 Tenn. Juris., 
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Jury, §§ 22-24, 32. 


Law Reviews. 
Selecting A Trial Jury In Tennessee, 22 Tenn. 
L. Rev. 220. 
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The Tennessee Court Systems — The Jury 
System, 8 Mem. St. U.L. Rev. 489. 


DECISIONS UNDER PRIOR LAW 


Analysis 


. Recent Prior Service. 

—False Statement on Voir Dire. 

. Juror in Case Involving Same Facts. 
. Pending Suit. 

Disqualification Propter Affectum. 
Other Causes. 


Pr AoRWNH 


. Recent Prior Service. 

Service within two years is made a ground of 
challenge for cause, by this section. Crider v. 
Lifsey, 57 Tenn. 456, 1873 Tenn. LEXIS 236 
(1873). 

A juror is not competent to serve in the 
criminal court of the county, if he has, within 
two years, served as a juror in the circuit court 
of that county. Smith v. State, 102 Tenn. 721, 52 
S.W. 182, 1899 Tenn. LEXIS 80 (1899). 


2. —False Statement on Voir Dire. 

Fact that a juror falsely stated on his voir 
dire examination, that he had not served on the 
regular panel within the last two years, and 
thereby deceived counsel and prevented his 
challenge for cause, is a sufficient ground for 
setting aside a verdict and granting a new trial, 
especially where this fact is fortified by such 
conduct of the jury, on and after the trial, as 
indicated that they were not fair and impartial. 
Knights Of Pythias v. Steele, 107 Tenn. 1, 63 
S.W. 1126, 1901 Tenn. LEXIS 53 (1901). 


3. Juror in Case Involving Same Facts. 
Where ten of the jurors had tried two other 

cases against the same defendant, and the 

proof in the third case consists, in part, of the 


same proof as in the other two cases, it was 
error to refuse a motion for a new panel. Ap- 
person v. Logwood, 59 Tenn. 262, 1873 Tenn. 
LEXIS 54 (1878). 


4, Pending Suit. 

It is a good cause of challenge that the juror 
has a suit pending, whether for trial or not at 
that term, or that he has been tried and acquit- 
ted of a criminal charge at that term. Riley v. 
Bussell, 48 Tenn. 294, 1870 Tenn. LEXIS 50 
(1870); Hunt v. State, 2 Shan. 395 (1877); 
Murphy v. State, 77 Tenn. 378, 1882 Tenn. 
LEXIS 68 (1882). 


5. Disqualification Propter Affectum. 

Defendant in rape case did not receive a fair 
trial by an impartial jury where a juror who 
was prosecutor on a rape case on the suspended 
docket on voir dire examination when ques- 
tioned as to his experience in court did not 
reveal that he was a prosecutor in undisposed 
rape case, and challenge to juror after verdict 
should have been granted since it was within 
the “propter affectum” class. Durham v. State, 
182 Tenn. 577, 188 S.W.2d 555, 1945 Tenn. 
LEXIS 256, 160 A.L.R. 746 (1945). 


6. Other Causes. 

It is, it Seems, a cause for challenge that the 
juror has been summoned as a witness for the 
accused. State v. Underwood, 2 Tenn. 91, 2 
Tenn. 92, 1806 Tenn. LEXIS 5 (1806). 

It is a cause for challenge that a juror sum- 
moned is an alien. Norfleet v. State, 36 Tenn. 
340, 1857 Tenn. LEXIS 7 (1857). 


22-3-104. Peremptory challenges — Effect of consolidation of cases. 


(a) Either party to a civil action may challenge four (4) jurors without 
assigning any cause. 

(b) In the event there is more than one (1) party plaintiff or more than one 
(1) party defendant in a civil action, four (4) additional challenges shall be 
allowed to such side or sides of the case; and the trial court shall, in its 
discretion, divide the aggregate number of challenges between the parties on 
the same side, which shall not exceed eight (8) challenges to the side, 
regardless of the number of parties. Even when two (2) or more cases are 
consolidated for trial purposes, the total challenges shall be eight (8), as 
provided in this subsection (b). 

(c) Ifa party is both a plaintiff and a defendant, that party is considered one 
(1) party for the purpose of this section. 


22-3-104 


History. 
Acts 2008, ch. 1159, § 1. 


Compiler’s Notes. 

Former chapter 3, §§ 22-3-101 — 22-3-105 
(Code 1858, §§ 4009 (deriv. Const. 1834, art. 1, 
§§ 6, 9), 4010 (deriv. Acts 1805, ch. 60, § 1; 
1843-1844, ch. 184, § 3), 4012 (deriv. Acts 1805, 
ch. 60, § 1); Acts 1879, ch. 108; impl. am. Acts 
1883, ch. 198, § 1; Shan., §§ 5820-5822, 5824; 
Code 1932, §§ 10015-10017, 10019; Acts 1955, 
ch. 281, § 1; 1965, ch. 31, §§ 1, 2; 1968, ch. 608, 
§ 1; T.C.A. (orig. ed.), §§ 22-301 — 22-304; Acts 
1977, ch. 100, § 1; T.C.A., § 22-501), concern- 
ing examination and challenge of furors, was 
repealed by Acts 2008, ch. 1159, § 1, effective 
January 1, 2009. 


Cross-References. 
Civil actions, right of trial by jury, Tenn. R. 
Cive PSs 
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Criminal actions, peremptory challenges, 
Tenn. R. Crim. P. 24. 


Textbooks. 
Tennessee Jurisprudence, 17 Tenn. Juris., 
Jury, § 35. 


Law Reviews. 

Cross-Sectionalism in Jury-Selection Proce- 
dures After Taylor v. Louisiana (Martha Craig 
Daughtrey), 48 Tenn. L. Rev. 1. 

Jury Reform in Tennessee, 34 U. Mem. L. 
Rev. 1 (2003). 

The All-New Civil Semi-Peremptory Jury 
Challenge (André Kahn Blumstein), 28 Tenn. 
B.J. 27 (1992). 


NOTES TO DECISIONS 


1. Multiple Parties. 

Circuit court erred in denying the parents’ 
request for additional peremptory challenges in 
their wrongful death action (of a child who died 
during birth) against a hospital, a treating 
physician, and a medical practice pursuant to 
the state supreme court’s decision in Beard v. 
Branson, 528 8.W.3d 487, 2017 Tenn. LEXIS 
540 (Tenn. 2017), upon the child’s death, the 
wrongful death action passed to the parents, 
who each asserted the wrongful death claim on 


his or her own behalf, they constituted two 
“party plaintiffs,” and the trial court’s failure to 
allow them to exercise all eight of the peremp- 
tory challenges granted to them by statute 
constituted prejudice to the judicial process 
that necessitated a new trial. O’Dneal v. Bap- 
tist Mem. Hospital-Tipton, 556 S.W.3d 759, 
2018 Tenn. App. LEXIS 63 (Tenn. Ct. App. Feb. 
6, 2018), appeal denied, O’Dneal v. Baptist 
Mem. Hospital-Tipton, — S.W.3d —, 2018 
Tenn. LEXIS 463 (Tenn. July 19, 2018). 


DECISIONS UNDER PRIOR LAW 


Analysis 


. “Party” defined. 

. Multiple Parties. 

. Additional Jurors. 

. Consolidated Cases. 

Number of Challenges Prior to Amendment. 
. Filling Vacancies Caused by Challenge. 
Discretion of Judge. 

Number of challenges after amendment. 


“Party” defined. 

Hither party” means the plaintiff or defen- 
dant, and each side, regardless of the number of 
parties thereon, is entitled to only two chal- 
lenges. Blackburn v. Hays, 44 Tenn. 227, 1867 
Tenn. LEXIS 35 (1867), superseded by statute 
as stated in, Walker v. Jackson, — S.W.2d —, 
1992 Tenn. App. LEXIS 626 (Tenn. Ct. App. 
July 24, 1992), overruled in part, Hunter v. 
Ura, 163 S.W.3d 686, 2005 Tenn. LEXIS 306 
(Tenn. 2005); Bruce v. Beall, 100 Tenn. 573, 47 
S.W. 204, 1898 Tenn. LEXIS 18 (1898). See Hill 
v. State, 10 Tenn. 246, 1829 Tenn. LEXIS 1 
(1829); Wiggins v. State, 69 Tenn. 738, 1878 
Tenn. LEXIS 171 (1878). 
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2. Multiple Parties. 

When there are two plaintiffs in one lawsuit, 
T.C.A. § 22-3-105 (now § 22-3-104) requires 
that each be afforded four peremptory chal- 
lenges; failure to allow the statutorily man- 
dated number of challenges is reversible error. 
Tuggle v. Allright Parking Sys., 922 S.W.2d 105, 
1996 Tenn. LEXIS 302 (Tenn. 1996). 


3. Additional Jurors. 

If peremptory challenges have been ex- 
hausted, the presentation of new proposed ju- 
rors will not extend or enlarge the right to such 
challenge. Bruce v. Beall, 100 Tenn. 573, 47 
S.W. 204, 1898 Tenn. LEXIS 18 (1898). 


4. Consolidated Cases. 

Consolidation of several jury cases under an 
agreement to try them together does not de- 
prive the respective parties of right to two 
peremptory challenges. Southern R.R. v. Ed- 
wards, 2 Tenn. Civ. App. (2 Higgins) 125 (1911). 

Where there is an agreed consolidation of 
three separate and distinct lawsuits for trial by 
jury, the plaintiffs are entitled to a total of eight 
peremptory challenges to their side to be di- 
vided among them as the trial judge deems 


“OT 


appropriate. Crawford v. Heaberg, 709 S.W.2d 
611, 1986 Tenn. App. LEXIS 2729 (Tenn. Ct. 
App. 1986). 


5. Number of Challenges Prior to Amend- 
ment. 

In civil cases each party to the suit whether 
consisting of one or more persons was entitled 
to but two peremptory challenges. Kunk v. 
Howell, 40 Tenn. App. 183, 289 S.W.2d 874, 
1956 Tenn. App. LEXIS 133, 73 A.L.R.2d 1304 
(Tenn. Ct. App. 1956). (Decision prior to 1955 
amendment.) 


6. Filling Vacancies Caused by Challenge. 

Action of court in requiring defendant to 
accept the panel or exercise second peremptory 
challenge before filling vacancy caused by first 
challenge did not constitute reversible error 
where there was no showing that the action of 
the court resulted in the acceptance of an 
incompetent juror. Kunk v. Howell, 40 Tenn. 
App. 183, 289 S.W.2d 874, 1956 Tenn. App. 
LEXIS 133, 73 A.L.R.2d 1304 (Tenn. Ct. App. 
1956). 
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7. Discretion of Judge. 

Method of exercising peremptory challenges 
is generally left to discretion of trial judge. 
State v. Simon, 635 S.W.2d 498, 1982 Tenn. 
LEXIS 413 (Tenn. 1982), cert. denied, Simon v. 
Tennessee, 459 U.S. 1055, 103 S. Ct. 473, 74 L. 
Ed. 2d 621 (1982). 


8. Number of challenges after amend- 
ment. 

In a wrongful death case, although the trial 
court erred in granting plaintiff eight peremp- 
tory challenges, the error did not harm the 
administration of justice and did not result in 
actual harm to defendants because they did not 
object to the trial court’s ruling on peremptory 
challenges and did not object to the competency 
of the jurors who were empaneled; like plain- 
tiff, defendants received eight peremptory chal- 
lenges, of which they exercised five. Hunter v. 
Ura, 163 S.W.3d 686, 2005 Tenn. LEXIS 306 
(Tenn. 2005), rehearing denied, — S.W.3d —, 
2005 Tenn. LEXIS 373 (Tenn. Apr. 27, 2005). 


CHAPTER 4 
COMPENSATION OF JURORS 


Section 

22-4-101. 
22-4-102. 
22-4-103. 
22-4-104. 
22-4-105. 
22-4-106. 


Per diem and travel allowance. 
Tales jurors. 

Reimbursement of jurors. 
Certification of list to county official. 
Issuance of warrants. 


Absence from employment — Amount of compensation. 


22-4-107. Donation of juror reimbursement to criminal injuries compensation fund. 


22-4-101. Per diem and travel allowance. 


(a) Every regular juror, including jurors on chancery court juries, is entitled 
to receive at least ten dollars ($10.00) for each day’s attendance. 

(b) The legislative body of any county or the legislative body of the 
metropolitan government of any county having a metropolitan form of govern- 
ment may by vote increase this rate to an amount in excess of ten dollars 
($10.00) for each day’s attendance and to allow all tolls necessarily incurred in 
going to and returning from court and mileage at the rate of ten cents (10¢) per 
mile on the way from the home of the juror to the courthouse of the county 
where the juror is summoned and attends. In the alternative, the county may 
pay each juror a flat rate of eleven dollars ($11.00) per day, or any county with 
a metropolitan or home rule type of government may, at its option, set the 
compensation for each juror in its county by ordinance, to be paid out of the 
county treasury. 

(c) This section shall not be intended or considered as repealing or rescind- 
ing any special or private act now in effect. 

(d) The amount of fees or compensation of juries serving in all criminal 
actions shall be equal to that of juries serving in felony cases. 
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(e) Notwithstanding this section, any juror who is sequestered is entitled to 
receive at least thirty dollars ($30.00) for each day’s attendance. 


History. 
Acts 2008, ch. 1159, § 1. 


Compiler’s Notes. 

Former chapter 4, §§ 22-4-101 — 22-4-109 
(Code 1858, §§ 4031 (deriv. Acts 1829, ch. 4, 
§ 1; 1835-1836, ch. 6, § 8), 4032, 4033 (deriv. 
Acts 1835-1836, ch. 6, § 8), 4035 (deriv. Acts 
1829, ch. 4, § 1), 4036 (deriv. Acts 1827, ch. 49, 
§ 18), 4037 (deriv. Acts 1835-1836, ch. 6, § 8; 
1835-1836, ch. 18, § 3); Acts 1866-1867, ch. 3, 
§ 1; 1867-1868, ch. 67, § 1; 1870-1871, ch. 120, 
SPSS, ch. 425-0015" 1875, ch. Siesta: 
1899, ch. 7; 1909, ch. 337, §§ 1, 3; 1915, ch. 70, 
§ 1; Shan., §§ 5843-5845, 5847, 5848, 5848a1, 
5849; Code 1932, §§ 10042, 10043, 10045- 
10049; Acts 1949, ch. 129, § 1; C. Supp. 1950, 
§ 10042; Acts 1951, ch. 184, § 1; 1959, ch. 163, 
§<15,1965; ch. 6 lye§: Ler lOF3ychtOi3s 84; 
modified; Acts 1978, ch. 522, § 1;impl. am. Acts 
1978, ch. 934, §§ 16, 22, 36; T.C.A. (orig. ed.), 
§§ 22-401 — 22-408; Acts 1982, ch. 784, § 1; 


22-4-102. Tales jurors. 


1985, ch. 43, § 1; 1986, ch. 583, § 1; 1986, ch. 
702, § 1; 1986, ch. 760, § 1; 1988, ch. 596, §§ 1, 
21989, ch 101, § 1; °1989)"ehy-591 Ss" 16; 
1992, ch. 894, § 1; 1998, ch. 959, § 1; 1999, ch. 
39, § 1; 2004, ch. 528, § 1; 2006, ch. 519, § 1), 
concerning compensation of jurors, was re- 
pealed by Acts 2008, ch. 1159, § 1, effective 
January 1, 2009. 


Cross-References. 
Liability of state or county, § 40-25-129. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), § 25.24. 

Tennessee Jurisprudence, 17 Tenn. Juris., 
Jury, § 2. 


Law Reviews. 

Jury Reform in Tennessee, 34 U. Mem. L. 
Rev. 1 (2003). 

The Tennessee Court System (Frederic S. Le 
Clercq), 8 Mem. St. U.L. Rev. 189. 


Tales jurors shall be compensated in the same manner as regular jurors. 


History. 
Acts 2008, ch. 1159, § 1. 


Compiler’s Notes. 

Former chapter 4, §§ 22-4-101 — 22-4-109 
(Code 1858, §§ 4031 (deriv. Acts 1829, ch. 4, 
§ 1; 1835-1836, ch. 6, § 8), 4032, 4033 (deriv. 
Acts 1835-1836, ch. 6, § 8), 4035 (deriv. Acts 
1829, ch. 4, § 1), 4086 (deriv. Acts 1827, ch. 49, 
§ 18), 4037 (deriv. Acts 1835-1836, ch. 6, § 8; 
1835-1836, ch. 18, § 3); Acts 1866-1867, ch. 3, 
§ 1; 1867-1868, ch. 67, § 1; 1870-1871, ch. 120, 
ST: 1875, ch 428" 1875. ch.x9t ss ba: 
1899, ch. 7; 1909, ch. 337, §§ 1, 3; 1915, ch. 70, 
§ 1; Shan., §§ 5843-5845, 5847, 5848, 5848a1, 


22-4-103. Reimbursement of jurors. 


5849; Code 1932, §§ 10042, 10043, 10045- 
10049; Acts 1949, ch. 129, § 1; C. Supp. 1950, 
§ 10042; Acts 1951, ch. 184, § 1; 1959, ch. 163, 
O°)" 1960, ‘ch. 63, 'S 13) 1973, eh tao. oe 
modified; Acts 1978, ch. 522, § 1; impl. am. Acts 
1978, ch. 934, §§ 16, 22, 36; T.C.A. (orig. ed.), 
8§ 22-401 — 22-408; Acts 1982, ch. 784, § 1; 
1985, ch. 43, § 1; 1986, ch. 583, § 1; 1986, ch. 
702, § 1; 1986, ch. 760,§ 1; 1988, ch. 596, §§ 1, 
2; 1989, ch. 101, § .1;°1989, ch. 591, $371.6: 
1992, ch. 894, § 1; 1998, ch. 959, § 1; 1999, ch. 
39, § 1; 2004, ch. 523, § 1; 2006, ch. 519, § 1), 
concerning compensation of jurors, was re- 
pealed by Acts 2008, ch. 1159, § 1, effective 
January 1, 2009. 


To qualify for reimbursement, jurors must prove, under oath, during the jury 
service term in which they serve and before the jury coordinator, the tolls 
necessarily incurred in going to or returning from their place of residence to 


the courthouse. 


History. 
Acts 2008, ch. 1159, § 1. 


Compiler’s Notes. 

Former chapter 4, §§ 22-4-101 — 22-4-109 
(Code 1858, §§ 4031 (deriv. Acts 1829, ch. 4, 
§ 1; 1835-1836, ch. 6, § 8), 4032, 4033 (deriv. 
Acts 1835-1836, ch. 6, § 8), 4035 (deriv. Acts 


1829, ch. 4, § 1), 4036 (deriv. Acts 1827, ch. 49, 
§ 18), 4037 (deriv. Acts 1835-1836, ch. 6, § 8; 
1835-1836, ch. 18, § 3); Acts 1866-1867, ch. 3, 
§ 1; 1867-1868, ch. 67, § 1; 1870-1871, ch. 120, 
§ 1; 1875, ch. 42, § 1; 1875, ch. 91, §§ 1, 3; 
1899, ch. 7; 1909, ch. 337, §§ 1, 3; 1915, ch. 70, 
§ 1; Shan., §§ 5843-5845, 5847, 5848, 5848al, 
5849; Code 1932, §§ 10042, 10043, 10045- 
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10049; Acts 1949, ch. 129, § 1; C. Supp. 1950, 
§ 10042; Acts 1951, ch. 184, § 1; 1959, ch. 163, 
em 1; 1960;5Ch.. GL, oS: 151973, "0b.* 138) $ 1; 
modified; Acts 1978, ch. 522,§ 1;impl. am. Acts 
1978, ch. 934, §§ 16, 22, 36; T.C.A. (orig. ed.), 
§§ 22-401 — 22-408; Acts 1982, ch. 784, § 1; 
1985, ch. 48, § 1; 1986, ch. 583, § 1; 1986, ch. 
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702,§ 1; 1986, ch. 760, § 1; 1988, ch. 596, §§ 1, 
Be1989 eh POMS 119089, eh bO1, 88 1. G; 
1992, ch. 894,'$ 1; 1998, ch, 959, § 1; 1999, ch. 
39, § 1; 2004, ch. 523, § 1; 2006, ch. 519, § 1), 
concerning compensation of jurors, was re- 
pealed by Acts 2008, ch. 1159, § 1, effective 
January 1, 2009. 


22-4-104. Certification of list to county official. 


The jury coordinator shall, when the jury pool is discharged, make out and 
certify a list of the jurors, with the number of days they have respectively 
served, and the amount due to each, and deliver the list to the appropriate 
county official, who shall compensate jurors in the amount due to each of them 


in accordance with applicable financial procedures in the county. 


History. 
Acts 2008, ch. 1159, § 1. 


Compiler’s Notes. 

Former chapter 4, §§ 22-4-101 — 22-4-109 
(Code 1858, §§ 4031 (deriv. Acts 1829, ch. 4, 
§ 1; 1835-1836, ch. 6, § 8), 4032, 4033 (deriv. 
Acts 1835-1836, ch. 6, § 8), 4035 (deriv. Acts 
1829, ch. 4, § 1), 4036 (deriv. Acts 1827, ch. 49, 
§ 18), 4037 (deriv. Acts 1835-1836, ch. 6, § 8 
1835-1836, ch. 18, § 3); Acts 1866-1867, ch, 3, 
§ 1; 1867- 1868, ch. 67, § 1; 1870-1871, ch. 120, 
§ 1: 18 /5,.cn 42), § 1; 1875, ch. 91, §§ 1, 3: 
1899, ch. 7; 1909, ch. 337, §§ 1, 3; 1915, ch. 70, 
§ 1; Shan., §§ 5843-5845, 5847, 5848, 5848al1, 
5849; Code 1932, §§ 10042, 100438, 10045- 
10049; Acts 1949, ch. 129, § 1; C. Supp. 1950, 


22-4-105. Issuance of warrants. 


§ 10042; Acts 1951, ch. 184, § 1; 1959, ch. 163, 
SL wOGa ch Gly Sil tO ar chi gss (§ 1; 
modified; Acts 1978, ch. 522, § 1;impl. am. Acts 
1978, ch. 934, §§ 16, 22, 36; T.C.A. (orig. ed.), 
8§ 22-401 — 22-408; Acts 1982, ch. 784, § 1; 
1985, ch. 48, § 1; 1986, ch. 583, § 1; 1986, ch. 
702, § 1; 1986, ch. 760, § 1; 1988, ch. 596, §§ 1, 
2: 1989,.'¢h.101;'8 1; 1989; ch.591; $$ 1, 6; 
1992, ch. 894, § 1; 1998, ch. 959, § 1; 1999, ch. 
39.8) 4;.2004,, ch) 523.8, 1: 2006, ch..519,,4:..1): 
concerning compensation of jurors, was re- 
pealed by Acts 2008, ch. 1159, § 1, effective 
January 1, 2009. 


Cross-References. 
Evidence of jurors’ claims, § 5-9-305. 


It is the duty of the county to issue a warrant in payment of jury service 
every thirty (30) days, for the full amount due up to that time, to each member 
of a regular, grand or petit jury, when the jury service term extends beyond 


thirty (30) days in length. 


History. 
Acts 2008, ch. 1159, § 1. 


Compiler’s Notes. 

Former chapter 4, §§ 22-4-101 — 22-4-109 
(Code 1858, §§ 4031 (deriv. Acts 1829, ch. 4, 
§ 1; 1835-1836, ch. 6, § 8), 4032, 4033 (deriv. 
Acts 1835-1836, ch. 6, § 8), 4035 (deriv. Acts 
1829, ch. 4, § 1), 4036 (deriv. Acts 1827, ch. 49, 
§ 18), 4037 (deriv. Acts 1835-1836, ch. 6, § 8; 
1835-1836, ch. 18, § 3); Acts 1866-1867, ch. 3, 
§ 1; 1867-1868, ch. 67, § 1; 1870-1871, ch. 120, 
elo ts 4a 8) Le Ole Ch. Oh SS Ly Os 
1899, ch. 7; 1909, ch. 337, §§ 1, 3; 1915, ch. 70, 
§ 1; Shan., §§ 5843-5845, 5847, 5848, 5848al, 


5849; Code 1932, §§ 10042, 10043, 10045- 
10049; Acts 1949, ch. 129, § 1; C. Supp. 1950, 
§ 10042; Acts 1951, ch. 184, § 1; 1959, ch. 163, 
COGS crv blaian bee oro.ich. Lag, 9 15 
modified; Acts 1978, ch. 522,§ 1;impl. am. Acts 
1978, ch. 934, §§ 16, 22, 36; T.C.A. (orig. ed.), 
§§ 22-401 — 22-408; Acts 1982, ch. 784, § 1; 
1985, ch. 48, § 1; 1986, ch. 583, § 1; 1986, ch. 
702,§ 1; 1986, ch. 760, § 1; 1988, ch. 596, §§ 1 
2.1989) "'eh: (101, °8* 13-1989) ch. \591,.§§ 1; 6; 
1992, ch. 894, § 1; 1998, ch. 959, § 1; 1999, ch. 
39, § 1; 2004, ch. 523, § 1; 2006, ch. 519, § 1), 
concerning compensation of jurors, was re- 
pealed by Acts 2008, ch. 1159, § 1, effective 
January 1, 2009. 


22-4-106. Absence from employment — Amount of compensation. 


(a)(1) Upon receiving a summons to report for jury duty, any employee shall, 
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on the next day the employee is engaged in the employee’s employment, 

exhibit the summons to the employee’s immediate superior, and the em- 

ployer shall thereupon excuse the employee from employment for each day 
the employee’s service as a juror in any court of the United States or this 
state exceeds three (3) hours. 

(2) If an employee summoned for jury duty is working a night shift or is 
working during hours preceding those in which court is normally held, the 
employee shall also be excused from employment as provided by this section 
for the shift immediately preceding the employee’s first day of service. After 
the first day of service, when the person’s responsibility for jury duty exceeds 
three (3) hours during a day, the person whose circumstances fall within the 
parameters of this subdivision (a)(2) shall be excused from the person’s next 
scheduled work period occurring within twenty-four (24) hours of that day of 
jury service. Any question concerning the application of this subdivision 
(a)(2) to a particular work shift or shifts shall be conclusively resolved by the 
trial judge of the court to which the employee has been summoned. 

(b) Notwithstanding the excused absence as provided in subsection (a), the 
employee shall be entitled to the employee’s usual compensation received from 
such employment; however, the employer has the discretion to deduct the 
amount of the fee or compensation the employee receives for serving as a juror. 
Moreover, no employer shall be required to compensate an employee for more 
time than was actually spent serving and traveling to and from jury duty. If an 
employer employs less than five (5) people on a regular basis or if the juror has 
been employed by an employer on a temporary basis for less than six (6) 
months, the employer is not required to compensate the juror during the period 
of jury service pursuant to this section. 

(c) It is the duty of all persons paying jurors their fee or compensation for 
jury service to issue to each juror a statement showing the daily fee or 
compensation and the total amount of fees or compensation received by the 
juror. The person also shall provide a juror with a statement showing the 
number of hours the juror spent serving each day if the juror or juror’s 
employer requests such a statement prior to the service at issue. 

(d)(1) No employer shall discharge or in any manner discriminate against 

an employee for serving on jury duty if the employee, prior to taking time off, 

gives the required notice pursuant to subsection (a). 

(2)(A) Any employee who is discharged, demoted or suspended because 

the employee has taken time off to serve on jury duty is entitled to 

reinstatement and reimbursement for lost wages and work benefits caused 
by such acts of the employer. 

(B) Any employer who willfully refuses to rehire or otherwise restore an 
employee or former employee commits a Class A misdemeanor. 

(e) Any employer who violates this section commits a Class A misdemeanor. 

(f) For the purposes of this section, “employer” includes, but is not limited to, 
the state of Tennessee or any local government. 


History. (Code 1858, §§ 4031 (deriv. Acts 1829, ch. 4, 
Acts 2008, ch. 1159, § 1. § 1; 1835-1836, ch. 6, § 8), 4032, 4033 (deriv. 
Compiler’s Notes. Acts 1835-1836, ch. 6, § 8), 4035 (deriv. Acts 
Former chapter 4, §§ 22-4-101 — 22-4-109 1829, ch. 4, § 1), 4036 (deriv. Acts 1827, ch. 49, 
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§ 18), 4037 (deriv. Acts 1835-1836, ch. 6, § 8; 
1835-1836, ch. 18, § 3); Acts 1866-1867, ch. 3, 
§ 1; 1867-1868, ch. 67, § 1; 1870-1871, ch. 120, 
Boley, 6h, 42. §. Pris 7h ei 81 So" 1) 3: 
1899, ch. 7; 1909, ch. 387, $$ 1, 3:.1915, ch. 70, 
§ 1; Shan., §§ 5843-5845, 5847, 5848, 5848a1, 
5849; Code 1932, §§ 10042, 100438, 10045- 
10049; Acts 1949, ch. 129, § 1; C. Supp. 1950, 
§ 10042; Acts 1951, ch. 184, § 1; 1959, ch. 168, 
eri: 1.965, ch: 61) $1) Lois) ch) 188)" $+ 1; 
modified; Acts 1978, ch. 522, § 1;impl. am. Acts 
1978, ch. 934, §§ 16, 22, 36; T.C.A. (orig. ed.), 
§§ 22-401 — 22-408; Acts 1982, ch. 784, § 1; 
1985, ch. 43, § 1; 1986, ch. 583, § 1; 1986, ch. 
702,§ 1; 1986, ch. 760, § 1; 1988, ch. 596, §§ 1, 
a 1os8Seh. 101, §. 1.91989, chy 591,/8S" FG; 
1992, 'ch; 894, § 1; 1998, ‘ch: 959, $1; 1999, ch. 
39, § 1; 2004, ch. 523, § 1; 2006, ch. 519, § 1), 
concerning compensation of jurors, was re- 
pealed by Acts 2008, ch. 1159, § 1, effective 
January 1, 2009. 


Cross-References. 
Penalty for Class A misdemeanor, § 40-35- 
111. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (4th ed., Phillips and Robinson), § 845. 
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Tennessee Criminal Practice and Procedure 
(Raybin), § 25.24. 


Law Reviews. 

Torts — Hodges v. S.C. Toof & Co.: New 
Substantive and Procedural Changes in the 
Awarding of Punitive Damages in Tennessee, 
23 Mem. St. U.L. Rev. 239 (1992). 

Tennessee Attempts to Tighten the Purse 
Strings on Punitive Damages: Hodges v. S.C. 
Toof & Co. (P. Steven Hacker), 60 Tenn. L. Rev. 
983 (1993). 

Workers’ Compensation — Anderson v. Stan- 
dard Register Co.: Tennessee Supreme Court 
Specifies Elements Required to Establish a 
Cause of Action for Retaliatory Discharge in 
Workers’ Compensation Cases, 24 Mem. St. 
U.L. Rev. 825 (1994). 

Revisiting the Tennessee Employment-At- 
Will Doctrine — What Is the Exception and 
What Is the Rule? (Frederick J. Lewis, Jeffery 
A. Jarratt), 19 Mem. St. U.L. Rev. 171 (1989). 


Attorney General Opinions. 

Contractor not required to pay temporary 
craftsmen during jury service, OAG 00-104, 
2000 Tenn. AG LEXIS 106 (1/27/99). 

Jury duty travel compensation. OAG 11-72, 
2011 Tenn. AG LEXIS 74 (10/10/11). 


DECISIONS UNDER PRIOR LAW 


Analysis 
1. Remedies. 
2. Punitive Damages. 
3. Retaliation. 
1. Remedies. 


The statutory remedy of reinstatement and 
reimbursement for lost wages and work ben- 
efits was not the sole and exclusive relief avail- 
able to an employee who had been discharged 
or discriminated against for performing jury 
duty, and the employee was free to pursue a 
common law remedy in damages. Hodges v. S. 
C. Toof & Co., 833 S.W.2d 896, 1992 Tenn. 
LEXIS 312 (Tenn. 1992), rehearing denied, — 
S.W.2d —, 1992 Tenn. LEXIS 362 (Tenn. May 
26, £992): 

Where a common law right exists, and a 
statutory remedy is subsequently created, the 
statutory remedy is cumulative unless ex- 
pressly stated otherwise. Hodges v. S. C. Toof & 
Co., 833 -S.W.2d 896, 1992 Tenn. LEXIS 312 
(Tenn. 1992), rehearing denied, — S.W.2d —, 
1992 Tenn. LEXIS 362 (Tenn. May 26, 1992). 


2. Punitive Damages. 
In Tennessee, a court may henceforth award 
punitive damages only if it finds a defendant 


has acted either: (1) Intentionally; (2) Fraudu- 
lently; (3) Maliciously; or (4) Recklessly. Hodges 
v. S. C. Toof & Co., 833 S.W.2d 896, 1992 Tenn. 
LEXIS 312 (Tenn. 1992), rehearing denied, — 
S.W.2d —, 1992 Tenn. LEXIS 362 (Tenn. May 
26, 1992). 

Because punitive damages are to be awarded 
only in the most egregious of cases, a plaintiff 
must prove the defendant’s intentional, fraudu- 
lent, malicious, or reckless conduct by clear and 
convincing evidence. Hodges v. 8. C. Toof & Co., 
833 S.W.2d 896, 1992 Tenn. LEXIS 312 (Tenn. 
1992), rehearing denied, — S.W.2d —, 1992 
Tenn. LEXIS 362 (Tenn. May 26, 1992). 


3. Retaliation. 

Employer was entitled to Fed. R. Civ. P. 
12(b)(6) dismissal of an employee’s common law 
claim for retaliation in violation of Tennessee 
public policy, because the employee had not 
been discharged, a necessary element of the 
claim; the employee, however, stated a claim 
under T.C.A. § 22-4-108 (now § 22-4-106), be- 
cause the prohibition against discriminating in 
any manner encompassed a wider range of 
possible behaviors than discharge, suspension, 
and demotion. Turner v. Liberty Nat’l Life Ins. 
Co., 488 F. Supp. 2d 672, 2007 U.S. Dist. LEXIS 
36367 (M.D. Tenn. May 16, 2007). 
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22-4-107. Donation of juror reimbursement to criminal injuries com- 


pensation fund. 


(a) Each prospective juror reporting for jury service shall be provided a form 
letter that, when signed by the prospective juror, directs the county treasurer 
to donate all of the prospective juror’s reimbursement for jury service to the 
criminal injuries compensation fund provided for in title 29, chapter 13. 

(b) The county treasurer shall send all donations made under subsection (a) 
to the state department of the treasury for deposit to the credit of the criminal 


injuries compensation fund. 


History. 
Acts 2008, ch. 1159, § 1. 


Compiler’s Notes. 

Former chapter 4, §§ 22-4-101 — 22-4-109 
(Code 1858, §§ 4031 (deriv. Acts 1829, ch. 4, 
§ 1; 1835-1836, ch. 6, § 8), 4032, 4033 (deriv. 
Acts 1835-1836, ch. 6, § 8), 4035 (deriv. Acts 
1829, ch. 4, § 1), 4036 (deriv. Acts 1827, ch. 49, 
§ 18), 4037 (deriv. Acts 1835-1836, ch. 6, § 8; 
1835-1836, ch. 18, § 3); Acts 1866-1867, ch. 3, 
§ 1; 1867-1868, ch. 67, § 1; 1870-1871, ch. 120, 
Subni87oveh, 42/9 1s LST enol tse) Lae: 
1899, ch. 7; 1909, ch. 337, §§ 1, 3; 1915, ch. 70, 
§ 1; Shan., §§ 5843-5845, 5847, 5848, 5848a1, 


5849; Code 1932, §§ 10042, 10043, 10045- 
10049; Acts 1949, ch. 129, § 1; C. Supp. 1950, 
§ 10042; Acts 1951, ch. 184, § 1; 1959, ch. 163, 
Ste 1965, sehr 6h $ 1st 9738 chvisee is wie 
modified; Acts 1978, ch. 522, § 1;impl. am. Acts 
1978, ch. 934, §§ 16, 22, 36; T.C.A. (orig. ed.), 
§§ 22-401 — 22-408; Acts 1982, ch. 784, § 1; 
1985, ch. 43, § 1; 1986, ch. 583, § 1; 1986, ch. 
702, § 1; 1986, ch. 760, § 1; 1988, ch. 596, §§ 1, 
2; 1989, ch. 101, § 1; 1989, ch. 591, §§ 1, 6; 
1992, ch. 894, § 1; 1998, ch. 959, § 1; 1999, ch. 
39, § 1; 2004, ch. 523, § 1; 2006, ch. 519, § 1), 
concerning compensation of jurors, was re- 
pealed by Acts 2008, ch. 1159, § 1, effective 
January 1, 2009. 


TITLE 23 
ATTORNEYS-AT-LAW 


Chapter 

1. Qualification and Admission to Practice. 

2. Rights and Duties. 

3. Unauthorized Practice and Improper Conduct. 
4. Lawyers’ Assistance Programs. 


CHAPTER 1 
QUALIFICATION AND ADMISSION TO PRACTICE 


Section 

23-1-101. 
23-1-102: 
23-1-103. 
23-1-104. 
23-1-105. 
23-1-106. 
23-1-107. 
23-1-108. 
23-1-109. 


Board of law examiners. 

[Reserved.] 

Examination of applicants. 

Certification and admission of successful applicants. 

Admission on foreign license. 

Fees — Accounting. 

Women admitted to practice. 

License and compliance with Tennessee Supreme Court Rule 6 required — Exception. 
Party acting as own attorney. 


23-1-101. Board of law examiners. 


(a) Astate board of law examiners is created, to consist of not more than five 
(5) members of the state bar, who shall be appointed from time to time by the 
supreme court, and shall hold office. 

(b)(1) The compensation of each member of the board shall be fixed by the 

administrative director of the courts, with the approval of the chief justice of 

the supreme court, and shall include travel expenses. 

(2) All reimbursement for travel expenses shall be pursuant to policies 
and guidelines promulgated by the supreme court. 

(3) From the receipts from fees, the board shall pay its compensation and 
expenses, and any excess of receipts over disbursements shall be paid over to 
the state treasurer for the use of the state; it being the purpose that the 
board and its administration shall not be a charge upon, or an expense to the 
state, that compensation and expenses shall come only from the board’s 
income, and that any excess of income over compensation and expenses shall 
go into the state treasury. 


429,§ 1; 2001, ch. 146,§ 1; 2013, ch. 236,§ 47; 
2016, eh." 797, §. 12. 


History. 
Acts 1903, ch. 247, §§ 2,3; Shan., §§ 5777a2, 
5777a3; Acts 1919, ch. 154, § 1; mod. Code 


1932, §§ 7113, 7113a; Acts 1963, ch. 285, § 1; Compiler’s Notes. 


1976, ch. 806, § 1(138); T.C.A. (orig. ed.), § 29- 
101; Acts 1982, ch. 743, § 1; 1987, ch. 51, § 1; 
1993, ch. 66, § 43; 1993, ch. 196, § 9; 1997, ch. 


The board of law examiners, created by this 
section, terminates June 30, 2028. See §§ 4-29- 
112, 4-29-249. 


Wat 


23-1-102 


Cross-References. 
Legal insurance, title 56, ch. 43. 
Licensing of attorneys, Tenn. R. Sup. Ct. 7. 
Maximum age limit appointments to state 
boards and commissions, § 4-1-4083. 


Textbooks. 
Tennessee Jurisprudence, 3 Tenn. Juris., At- 
torney and Client, § 2. 


Law Reviews. 

Attorney v. Client — Privity, Malpractice, 
and the Lack of Respect for the Primacy of the 
Attorney-Client Relationship in Estate Plan- 
ning, 68 Tenn. L. Rev. 261 (2001). 

Equal Numbers Don’t Add Up to Equal Op- 
portunities for Many Women Lawyers, ABA 
Report Finds, 37 No. 7 Tenn. B.J. 17 (2001). 

Essay: A Brief History of the Tennessee 
Board of Law Examiners and the Standards for 
Bar Admissions in Tennessee (Lewis R. Ha- 
good), 71 Tenn. L. Rev. 571 (2004). 

Regulation of the Bar in Tennessee (Walter P. 
Armstrong, Jr.), 53 Tenn. L. Rev. 723 (1986). 

50 Years of Pioneers: Early Women in Ten- 
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nessee Law (Suzanne Craig Robertson), 37 No. 
7 Tenn. B.J. 14 (2001). 


Attorney General Opinions. 

Even though administrative law judges have 
already limited nonlawyer corporate represen- 
tatives to giving an oral statement on the 
record, the nonlawyer representative of a cor- 
poration should exercise caution when provid- 
ing an oral statement as this practice would 
appear to present the potential for the unau- 
thorized practice of law that could only be 
resolved on a case-by-case basis, OAG 04-160, 
2004 Tenn. AG LEXIS 172 (11/10/04). 

A nonlawyer corporate agent cannot initiate 
a contested case hearing by filing an initial 
pleading as this action would be in a “represen- 
tative capacity,” would constitute the “practice 
of law” under this section and T.C.A. § 23-3- 
103, and would be considered the unauthorized 
practice of law if any aspect of the undertaking 
or conduct requires the “professional judgment 
of a lawyer,” OAG 04-160, 2004 Tenn. AG 
LEXIS 172 (11/10/04). 


NOTES TO DECISIONS 


1. Constitutionality. 

Board of law examiners was established to 
assist the judiciary and was part of the judicial 
branch of government subject to judicial and 
not legislative rule-making, therefore § 4-19- 
102 allowing licensing applicants to take an 


23-1-102. [Reserved. | 


unlimited number of examinations is unconsti- 
tutional as applied to the bar examination and 
R.S.C. 37, § 7 (now Tenn. Sup. Ct. R. 7). Bel- 
mont v. Board of Law Examiners, 511 S.W.2d 
461, 1974 Tenn. LEXIS 494 (Tenn. 1974). 


23-1-103. Examination of applicants. 


There shall be an examination of persons applying for a license to practice as 
attorneys and counselors at law at the cities of Knoxville, Nashville, and 
Memphis, respectively, and at such other places and times as the supreme 
court may direct. The supreme court shall prescribe rules to regulate the 
admission of persons to practice law and provide for a uniform system of 
examinations that will govern and control admission to practice law and to 
regulate the board in the performance of its duties. 


Law Reviews. 

Legal Education in Tennessee (Panel: Wil- 
liam Wicker, John W. Wade), 29 Tenn. L. Rev. 
B20. 


History. 

Acts 19038, ch. 247, § 3; 1903, ch. 465; Shan., 
§ 5777a3; Acts 1919, ch. 154, § 1; mod. Code 
1932, § 7113a; modified; T.C.A. (orig. ed.), 
§ 29-103. 


Textbooks. 
Tennessee Jurisprudence, 3 Tenn. Juris., At- 
torney and Client, § 5. 
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23-1-104 


NOTES TO DECISIONS 


Analysis 


1. Board’s Power Derived from Court. 
2. Judicial Immunity. 


1. Board’s Power Derived from Court. 
This section codified the supreme court’s in- 
herent constitutional authority to regulate the 
courts which included the licensing of attor- 
neys, a function assisted by the board of law 
examiners which remains a judicial agency 
immune from legislative rule-making as at- 
tempted by § 4-19-102 permitting applicants to 
take unlimited number of bar examinations 
contrary to R.S.C. 37, § 7 (now Tenn. Sup. Ct. 


R. 7). Belmont v. Board of Law Examiners, 511 
S.W.2d 461, 1974 Tenn. LEXIS 494 (Tenn. 
1974). 


2. Judicial Immunity. 

The action of considering an application for 
admission to the bar, particularly when that 
duty is imposed upon the judiciary by constitu- 
tion, is a judicial act, and when it is performed 
by a judge, he is entitled to absolute judicial 
immunity. Hampton v. Tennessee Bd. of Law 
Examiners, 770 S.W.2d 755, 1988 Tenn. App. 
LEXIS 739 (Tenn. Ct. App. 1988), cert. denied, 
493 U.S. 975, 110 S. Ct. 498, 107 L. Ed. 2d 501, 
1989 U.S. LEXIS 5642 (1989). 


23-1-104. Certification and admission of successful applicants. 


(a) The board of law examiners shall certify to the supreme court the names 
of all applicants who have passed the required examination and who are 
determined by the board to be of full age and of such reputation and character 
as to be likely to contribute to upholding the high standards of the legal 
profession. 

(b) Upon certification, if the supreme court finds that the person is of full 
age and good moral character and otherwise qualified, it shall enter an order 
licensing and admitting the person to practice as an attorney, solicitor and 
counselor in all the courts of the state, which license, if procured by fraud, may 


be revoked at any time within two (2) years. 


History. 

Acts, 1903, .chi.247. $6: shane: $ .b/7/ab; 
mod. Code 1932, § 7115; Acts 1963, ch. 285, 
§ 1; modified; T.C.A. (orig. ed.), § 29-104. 


Cross-References. 
Admission of attorneys, Tenn. R. Sup. Ct. 6. 


Textbooks. 
Tennessee Jurisprudence, 3 Tenn. Juris., At- 
torney and Client, § 5. 


Law Reviews. 

Sherman Antitrust Act — State Action Im- 
munity — Bar Examiners’ Liability, 52 Tenn. L. 
Rev. 525 (1985). 


NOTES TO DECISIONS 


Analysis 


Basis for Court’s Decision. 

License by Private Act. 

Corporation. 

Unethical Conduct as Bar to License. 

Petition to Prevent Grant — Reference to 
Board. 

. Fraudulently Procured License. 

. Finality of Board’s Action. 

. Statute of Limitation. 

. Judicial Immunity. 


Se cai ae 


me © C}O~ 10 


. Basis for Court’s Decision. 

The certificate of the board is the thing upon 
which the supreme court must determine the 
right of the applicant to be admitted. In re 


Bowers, 137 Tenn. 193, 192 S.W. 919, 1916 
Tenn. LEXIS 70 (1917); In re Bowers, 138 Tenn. 
662, 200 S.W. 821, 1917 Tenn. LEXIS 73 (1918). 


2. License by Private Act. 

Public Acts 1933, ch. 180 purporting to per- 
mit an individual to practice law without hav- 
ing complied with the requirements of the gen- 
eral law was’ unconstitutional as in 
contravention of Tenn. Const. art. XI,§ 8. Line- 
berger v. State, 174 Tenn. 538, 129 S.W.2d 198, 
1938 Tenn. LEXIS 118 (1939). 


3. Corporation. 
A corporation may not lawfully engage in the 
practice of law. State v. Retail Credit Men’s 


23-1-105 


Ass’n, 163 Tenn. 450, 43 S.W.2d 918, 1931 Tenn. 
LEXIS 136 (1931). 


4. Unethical Conduct as Bar to License. 
A man of mature years, though of good gen- 
eral reputation, but who, as found by the board, 
has failed to conceive the nature of the duties of 
an attorney, and has no proper conception of the 
ethics of the profession, should not be licensed 
to practice law. In re Bowers, 138 Tenn. 662, 
200 S.W. 821, 1917 Tenn. LEXIS 73 (1918). 


5. Petition to Prevent Grant — Reference 
to Board. 

Whether an applicant is a fit person to be 
admitted is a question determinable by the 
state board, and upon a petition to prevent the 
supreme court from issuing a license to an 
applicant upon the certificate of such board, 
based upon the ground that he had been en- 
gaged in the practice of soliciting suits, the 
supreme court will refer the matter to the 
board. In re Bowers, 187 Tenn. 189, 194 S.W. 
1093, 1916 Tenn. LEXIS 69 (1917); In re Bow- 
ers, 138 Tenn. 662, 200 S.W. 821, 1917 Tenn. 
LEXIS 73 (1918). 


6. Fraudulently Procured License. 

License may be revoked when procured by 
fraud, as by fraudulently suppressing a previ- 
ous disbarment of the applicant in another 
state. State Board of Law Examiners v. Wil- 
liams, 116 Tenn. 51, 92 S.W. 521, 1905 Tenn. 
LEXIS 5 (1906). 

Where the applicant presented a license to 
practice in another state, but did not inform the 
board that he had there been convicted of 
obtaining money under false pretenses and 
served a sentence therefor, and that he had 
been disbarred from practice in the state, 
though, in defense to the petition for the revo- 
cation of his license here, he claimed that when 
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he applied for the license he had no knowledge 
of a proceeding disbarring him in the other 
state, such licensee had fraudulently withheld 
information which he was bound to disclose to 
the board, and his license was canceled. State 
Board of Law Examiners v. Shimer, 131 Tenn. 
343, 174 S.W. 1142, 1914 Tenn. LEXIS 111 
(1915). 


7. Finality of Board’s Action. 

When the board refuses to make a certificate, 
or certifies that the applicant is an unfit person 
to be admitted to the practice of law, that ends 
the matter in the absence of an allegation and 
proof of fraud, corruption, or oppression upon 
the part of the board, and where the matters 
complained of are mere considerations of judg- 
ment or opinion upon the part of the board, the 
supreme court will not undertake to revise its 
action. In re Bowers, 138 Tenn. 662, 200 S.W. 
821, 1917 Tenn. LEXIS 73 (1918). 


8. Statute of Limitation. 

It was not the intention that the statute of 
limitation of two years against fraud in the 
procurement of a license should begin to run 
until knowledge of the fraud had been brought 
home to the board petitioning for a revocation 
of the license. State Board of Law Examiners v. 
Shimer, 131 Tenn. 343, 174 S.W. 1142, 1914 
Tenn. LEXIS 111 (1915). 


9. Judicial Immunity. 

The action of considering an application for 
admission to the bar, particularly when. that 
duty is imposed upon the judiciary by constitu- 
tion, is a judicial act, and when it is performed 
by a judge, he is entitled to absolute judicial 
immunity. Hampton v. Tennessee Bd. of Law 
Examiners, 770 S.W.2d 755, 1988 Tenn. App. 
LEXIS 739 (Tenn. Ct. App. 1988), cert. denied, 
493 U.S. 975, 110 S. Ct. 498, 107 L. Ed. 2d 501, 
1989 U.S. LEXIS 5642 (1989). 


23-1-105. Admission on foreign license. 


The supreme court may make provisions, rules and regulations it deems 
proper for the admission of persons who have been licensed to practice law in 


other states or countries. 


History. 

Acts 1908, ch. 247, § 6; Shan., § 5777a6; 
mod. Code 1932, § 7116; T.C.A. (orig. ed.), 
§ 29-105. 


23-1-106. Fees — Accounting. 


Cross-References. 
Nonresident attorneys, Tenn. R. Sup. Ct. 6, 7. 


Every person, at the time of applying for examination, shall pay a fee as 
specified by the rules of the supreme court, and the supreme court is 
authorized to delegate the fixing of the fees to the board of law examiners. The 
board shall render to the secretary of state an annual account of receipts and 
disbursements on December 31 of each year. 
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Cross-References. 
Occupation tax on attorneys, title 67, ch. 4, 
part 17. 


History. 

Acts 1903, ch. 247, § 4; Shan., § 5777a4; 
Acts 1919, ch. 154, § 2; mod. Code 1932, 
§ 7114; Acts 1963, ch. 285, § 1; T.C.A. (orig. 
ed), § 29-106. 


23-1-107. Women admitted to practice. 


Any women eighteen (18) years of age or older and otherwise possessing the 
necessary qualifications, may be granted a license to practice law in the courts 
of this state. 


History. 

Acts 1907, ch. 69, § 1; Shan., § 5772a1; Code 
1932, § 9971; Acts 1972, ch. 612, § 2; T.C.A. 
(orig. ed.), § 29-107. 


portunities for Many Women Lawyers, ABA 

Report Finds, 37 No. 7 Tenn. B.J. 17 (2001). 
50 Years of Pioneers: Early Women in Ten- 

nessee Law (Suzanne Craig Robertson), 37 No. 


Pee Reviaws. 7 Tenn. B.J. 14 (2001). 


Equal Numbers Don’t Add Up to Equal Op- 


23-1-108. License and compliance with Tennessee Supreme Court 
Rule 6 required — Exception. 


No person shall practice law in this state without first receiving a license 
issued by the Tennessee supreme court and complying with Tennessee Su- 
preme Court Rule 6 concerning admission to the practice of law, except that 
nothing in this section precludes the pro hac vice admission of persons licensed 
in other jurisdictions in accordance with Tennessee Supreme Court Rule 19. 


History. 

Code 1858, § 3965 (deriv. Acts 1798, ch. 2, 
§§ 2, 3; 1809 (Sept.), ch. 6, § 1); Shan., § 5772; 
mod. Code 1932, § 9970; T.C.A. (orig. ed.), 
§ 29-108; Acts 1987, ch. 328, § 1; 2009, ch. 485, 
Sel. 


Compiler’s Notes. 

Acts 1997, ch. 345, § 1 provided that the 
supreme court be encouraged to study the fea- 
sibility of creating an inactive license category 
that allows attorneys to perform pro bono ser- 
vice only for those persons receiving service 
from organizations that have received a deter- 
mination of exemption under 26 U.S.C. 


§ 501(c)(3). The inactive license category shall 
not authorize any other practice of law. 


Cross-References. 
Admission of attorneys, Tenn. Sup. Ct. R. 6. 


Textbooks. 
Tennessee Jurisprudence, 3 Tenn. Juris., At- 
torney and Client, § 5. 


Law Reviews. 

Note, Professional Ethics of Criminal De- 
fense Lawyers: Is There a Single Solution to the 
Issues Raised by a Perjuring Client?, 16 Mem. 
St. U.L. Rev. 531 (1986). 


NOTES TO DECISIONS 


Analysis 


1. Intent and Purpose of Statute. 

2. Courts — Lack of Power to Impose Condi- 
tions. 

3. Practice in Municipal Courts Governed. 

4. Practice Without License Through Licensed 
Lawyer Prohibited. 

5. Corporations. 

6. Injunction Against Practice Without Li- 
cense. 

7. Taxation. 


1. Intent and Purpose of Statute. 

The intent is to make the practice of law in 
any court a privilege. Gregory v. Memphis, 157 
Tenn. 68, 6 S.W.2d 332, 1927 Tenn. LEXIS 50 
(1928). 


2. Courts — Lack of Power to Impose Con- 
ditions. 

No court has the right or power to affix other 
conditions than those imposed by law upon 
which licensed attorneys shall appear and prac- 
tice in the courts of this state. Champion v. 


23-1-109 


State, 43 Tenn. 111, 1866 Tenn. LEXIS 23 
(1866); Ingersoll v. Howard, 48 Tenn. 247, 1870 
Tenn. LEXIS 45 (1870). 


3. Practice in Municipal Courts Gov- 
erned. 

Statute regulating the admission to practice 
law is applicable to person practicing in a 
municipal court. Gregory v. Memphis, 157 
Tenn. 68, 6 S.W.2d 332, 1927 Tenn. LEXIS 50 
(1928). 


4, Practice Without License Through Li- 
censed Lawyer Prohibited. 

No corporation nor an individual, bureau or 
partnership composed of individuals not li- 
censed to practice law, may perform any of the 
functions of a lawyer, through a retained law- 
yer to represent it or them, and collect fees 
therefor. Grocers & Merchants’ Bureau v. Gray, 
6 Tenn. Civ. App. (6 Higgins) 87 (1915). 

Contract of incorporated collection agency 
agreeing to furnish free legal advice regarding 
commercial matters was illegal and not en- 
forceable. Grocers & Merchants’ Bureau v. 
Gray, 6 Tenn. Civ. App. (6 Higgins) 87 (1915). 


5. Corporations. 
Under this provision, since a corporation can- 
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not be licensed to practice law, an effort by a 
corporation to practice must be regarded as 
forbidden. State v. Retail Credit Men’s Ass’n, 
163 Tenn. 450, 48 S.W.2d 918, 1931 Tenn. 
LEXIS 186 (1931). 


6. Injunction Against Practice Without Li- 
cense. 

The fact that § 23-3-103 provides that the 
practice of law without a license is a misde- 
meanor does not deprive a court of chancery of 
the right to enjoin such unlawful practice since 
§ 29-3-113 expressly provides for injunctive 
relief where a person engages in a profession, 
business or occupation requiring a license with- 
out holding such a license. Lamb v. Whitaker, 
171 Tenn. 485, 105 S.W.2d 105, 1937 Tenn. 
LEXIS 128 (1937). 


7. Taxation. 

The practice of law is a privilege and is 
subject to taxation along with the exercise of 
any other privileges and occupations as deter- 
mined by the legislature. Cox v. Huddleston, 
914 S.W.2d 501, 1995 Tenn. App. LEXIS 297 
(Tenn. Ct. App. 1995). 


23-1-109. Party acting as own attorney. 


Any person may conduct and manage the person’s own case in any court of 


this state. 


History. 
Code 1858, § 3979; Shan., § 5791; Code 
1932, § 9982; T.C.A. (orig. ed.), § 29-109. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§ 146. 


Attorney General Opinions. 

Interpleader actions by real estate brokers as 
unauthorized practice of law. OAG 14-08, 2014 
Tenn. AG LEXIS 8 (1/14/14). 


NOTES TO DECISIONS 


Analysis 


at 


. Applicability. 

2. Criminal Case — Hearing of Accused and 
Counsel. 

3. Civil Case — Limiting Number and Time of 
Counsel. 

4. Pro Se Complaint. 


1. Applicability. 

T.C.A. § 23-1-109 is not applicable to corpo- 
rations, even when the person undertaking to 
act for the corporation is an officer or share- 
holder. Old Hickory Eng’g & Mach. Co. v. 
Henry, 937 S.W.2d 782, 1996 Tenn. LEXIS 515 
(Tenn. 1996); B & G Constr. v. Polk, 37 S.W.3d 
462, 2000 Tenn. App. LEXIS 249 (Tenn. Ct. 
App. 2000), rehearing denied, B & G Constr., 
Inc. v. Polk, — S.W.3d —, 2000 Tenn. App. 
LEXIS 312 (Tenn. Ct. App. May 12, 2000). 


2. Criminal Case — Hearing of Accused 
and Counsel. 

In a criminal prosecution, accused may be 
heard both by himself and by his counsel. Grace 
v. Curley, 3 Tenn. App. 1, —S.W. —, 1926 Tenn. 
App. LEXIS 66 (Tenn. Ct. App. 1926). 


3. Civil Case — Limiting Number and 
Time of Counsel. 

In a civil action the trial court has a right to 
fix reasonable rules in the conduct of trials for 
the dispatch of business, and may in his sound 
discretion limit the number of counsel and the 
time to be heard; but where he abuses his 
discretion a party should object and except to 
the ruling and save his exception in a motion 
for a new trial. Grace v. Curley, 3 Tenn. App. 1, 
—§S.W. —, 1926 Tenn. App. LEXIS 66 (Tenn. Ct. 
App. 1926). 

In a divorce case, the trial court acted within 
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its discretion in prohibiting a spouse from self- 
representation where the spouse physically at- 
tacked the other spouse’s attorney. Wright v. 
Quillen, 909 S.W.2d 804, 1995 Tenn. App. 
LEXIS 195 (Tenn. Ct. App. 1995). 


4. Pro Se Complaint. 

Because a surviving spouse’s pro se wrongful 
death complaint asserted claims on behalf of 
another individual and was not signed by a 
licensed attorney, the filing of that complaint 
was a nullity; the surviving spouse was not a 


RIGHTS AND DUTIES 


23-2-101 


licensed attorney and could not file a valid 
complaint that asserted claims on behalf of 
another individual without it being signed by a 
licensed attorney, and since the complaint was 
a nullity and had no legal effect, it did not 
operate to toll the statute of limitations. Beard 
v. Branson, — S.W.3d —, 2016 Tenn. App. 
LEXIS 233 (Tenn. Ct. App. Mar. 31, 2016), 
rehearing denied, — S.W.3d —, 2016 Tenn. 
App. LEXIS 287 (Tenn. Ct. App. Apr. 26, 2016), 
rev'd, 528 S.W.3d 487, 2017 Tenn. LEXIS 540 
(Tenn. Aug. 30, 2017). 


CHAPTER 2 
RIGHTS AND DUTIES 


Section 

23-2-101. 
23-2-102. 
23-2-103. 
23-2-104. 
23-2-105. 
23-2-106. 


Counsel assigned to paupers. 
Lien on right of action. 


Power of attorney to execute papers. 
Service of subpoenas. 


Lien on action begun before employment. 


Tennessee attorney as counsel overseas — Foreign counsel in state. 


23-2-101. Counsel assigned to paupers. 


At the return term of the process, the court may appoint counsel for the 
plaintiff in actions prosecuted in the manner prescribed for paupers, and also 
for the defendant, if the defendant makes an oath that, owing to the 
defendant’s poverty, the defendant cannot employ counsel. 


History. 

Code 1858, § 3980 (deriv. Acts 1821, ch. 22, 
§ 3; 1857-1858, ch. 58); Shan., § 5792; mod. 
Code 1932, § 9983; T.C.A. (orig. ed.), § 29-201. 


Cross-References. 

Attorney not obligated to act as sheriff, § 8- 
8-101. 

District attorneys prohibited from practicing, 
§ 8-7-104. 


Exemption of attorney from jury service, 
§ 22-1-108. 
Pauper’s oath, § 20-12-127. 


Law Reviews. 
Contempt — Refusal to Accept Appointment 
as Attorney, 18 Tenn. L. Rev. 772. 


NOTES TO DECISIONS 


Analysis 


. Constitutionality. 

. Service Without Pay — Type of Cases. 

. Compensation of Attorneys — Rights Gener- 
ally. 

4, —Guardians Ad Litem. 

5. Contract Between Attorney and Client — 

Rights Generally. 


wWNwre 


1. Constitutionality. 

The principle of the organic law, Tenn. Const. 
art. I, § 21, which forbids the demand of any 
man’s particular services, without just compen- 
sation, has no application to cases of counsel 
assigned for poor persons. House vy. Whitis, 64 
Tenn. 690, 1875 Tenn. LEXIS 159 (1875); State 


v. Henley, 98 Tenn. 665, 41 S.W. 352, 1897 Tenn. 
LEXIS 156 (1897). 


2. Service Without Pay — Type of Cases. 

The court has a right to command the ser- 
vices of counsel for persons unable to pay, in 
civil as well as criminal cases, for a lawyer 
takes his license burdened with these honorary 
obligations, and when commanded by court, he 
must perform these services, though he receive 
no compensation therefor. Wright v. State, 50 
Tenn. 256, 1871 Tenn. LEXIS 89 (1871); House 
v. Whitis, 64 Tenn. 690, 1875 Tenn. LEXIS 159 
(1875). 

The fee of the guardian ad litem cannot be 
taxed as costs or otherwise against the success- 
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ful opposite party, although the ward may be 
without funds to pay it. Attorneys are required 
to serve without compensation in such cases. 
Patton v. Dixon, 105 Tenn. 97, 58 S.W. 299, 
1900 Tenn. LEXIS 57 (1900). 


3. Compensation of Attorneys — Rights 
Generally. 

The attorney claiming compensation must 
look to the party whom he serves and not to the 
county or state nor to the adverse party. House 
v. Whitis, 64 Tenn. 690, 1875 Tenn. LEXIS 159 
(1875); State v. Henley, 98 Tenn. 665, 41 S.W. 
352, 1897 Tenn. LEXIS 156 (1897). 


4, —Guardians Ad Litem. 

A guardian ad litem is entitled to compensa- 
tion for his services in conducting the suit for 
his ward, and he is entitled to a lien for the 
same upon the property protected in the suit 
against his ward, whether it be realty or per- 
sonalty. Kerbaugh v. Vance, 73 Tenn. 113, 1880 
Tenn. LEXIS 92 (1880); Persons v. Young, 75 
Tenn. 293, 1881 Tenn. LEXIS 117 (1881). 

While the guardian ad litem is entitled to 
compensation for his services and to a lien 
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therefor on property protected by his services, 
whether it be realty or personalty, the court, in 
all cases where it can be done, should preserve 
the corpus of the estate, if realty, and should 
have it rented out, and the rents applied to the 
payment of the fee. Persons v. Young, 75 Tenn. 
293, 1881 Tenn. LEXIS 117 (1881). 


5. Contract Between Attorney and Client 
— Rights Generally. 

Generally, clients have the right to change 
attorneys at any time, and to substitute other 
counsel during the further progress of the liti- 
gation, which right does not preclude the dis- 
charged counsel from recovering compensation. 
Spofford v. Rose, 145 Tenn. 583, 237 S.W. 68, 
1921 Tenn. LEXIS 96 (1922). 

Nothing could justify the discharge of the 
attorney in the face of his contract, except the 
fact of disbarment, soliciting business or im- 
proper conduct of the suit instituted. No infor- 
mation concerning him, however plausible and 
misleading it might be, if not true, could excuse 
a breach of his contract of employment. Brown- 
low v. Payne, 2 Tenn. App. 154, — 8.W. —, 1925 
Tenn. App. LEXIS 98 (Tenn. Ct. App. 1925). 


Attorneys and solicitors of record who begin a suit shall have a lien upon the 
plaintiffs or complainant’s right of action from the date of the filing of the suit. 


History. 

Acts 1899, ch. 243, § 1; Shan., § 3592a1; 
mod. Code 1932, § 8035; Acts 1969, ch. 310, 
§ 1; T.C.A. (orig. ed.), § 29-202. 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
§ 471. 

Tennessee Jurisprudence, 3 Tenn. Juris., At- 
torney and Client, §§ 9-18. 


Law Reviews. 

Attorney’s Fees: Where Shall the Ultimate 
Burden Lie?, 20 Vand. L. Rev. 1216. 

Attorney vs. Client: Lien Rights and Rem- 
edies in Tennessee (Margret H. Tucker), 7 
Mem. St. U.L. Rev. 435. 
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. Jurisdiction to Grant Lien. 

. Recital in Decree. 

. Time of Attaching of Lien. 

Notice. 

. Presumption of Notice. 

. Extent of Lien. 

Minors and Persons Under Disability — 

Rights of Attorneys as to. 

. Client’s Power to Control Suit. 

0. Compromise of Suit — Lien and Enforce- 
ment. 

11. Dismissal of Cause — Effect. 

12. Setoff and Recoupment — Relation to Lien. 

13. Separate Proceeding to Enforce Lien. 

14. Construction With Other Statutes and 

Rules. 
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15. Lien Properly Imposed. 
16. Lien Improperly Imposed. 


1. Validity of Section. 

The code section extending attorney’s lien in 
certain cases in not invalid as unduly depriving 
the client of control of his action. Illinois Cent. 
R.R. v. Wells, 104 Tenn. 706, 59 S.W. 1041, 1900 
Tenn. LEXIS 47 (1900); Tompkins v. Railroad, 
110 Tenn. 157, 72 S.W. 116, 1902 Tenn. LEXIS 
49, 100 Am. St. Rep. 795, 61 L.R.A. 340 (1902). 


2. Jurisdiction to Grant Lien. 

The lien may be granted either by a court of 
law or of equity. Roberts v. Vaughn, 142 Tenn. 
361, 219 S.W. 1034, 1919 Tenn. LEXIS 65, 9 
A.L.R. 1528 (1920). 

The legislature evidently intended to except 
actions brought in a justice’s court from this 
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attorney’s lien as it has been recognized in this 
jurisdiction from an early day that the court of 
a justice of the peace was not a court of record. 
Chrisman v. Metropolitan Life Ins. Co., 178 
Tenn. 321, 157 S.W.2d 831, 1941 Tenn. LEXIS 
62 (1942). 

Where court of general sessions of Davidson 
County was created to take over the judicial 
powers and functions of the justices of the peace 
of that county and the jurisdiction conferred on 
that court was the same as that formerly exer- 
cised by the justices of the peace, such court 
was not a court of record within the contempla- 
tion of this section or § 23-2-103 so as to permit 
application of the provisions of such sections 
with reference to liens on the plaintiffs cause of 
action. Chrisman v. Metropolitan Life Ins. Co., 
178 Tenn. 321, 157 S.W.2d 831, 1941 Tenn. 
LEXIS 62 (1942). 

In a suit for breach of trust, the chancellor 
properly declared a lien on the recovery to 
secure the payment of solicitors’ fees, where, 
under the decree, all the trust property was to 
be paid to the clerk and master, who was 
directed to pay the solicitors’ fees allowed. Hail 
v. Nashville Trust Co., 31 Tenn. App. 39, 212 
S.W.2d 51, 1948 Tenn. App. LEXIS 72 (Tenn. 
Ct. App. 1948). 


3. Recital in Decree. 

In order for a solicitor to have the benefit of 
his lien it is necessary that it should be set up 
in the decree in which the service was rendered 
as otherwise there would be no notice to the 
public or a subsequent purchaser. Chumbley v. 
Thomas, 184 Tenn. 258, 198 S.W.2d 551, 1947 
Tenn. LEXIS 374 (1947), overruled in part, 
Schmitt v. Smith, 118 S.W.3d 348, 2003 Tenn. 
LEXIS 1019 (Tenn. 2003), overruled in part, 
Levy Wrecking Co. v. Centex Rodgers, Inc., — 
S.W.3d —, 2006 Tenn. App. LEXIS 657 (Tenn. 
Ct. App. Oct. 6, 2006); In re King, 47 B.R. 1, 
1985 Bankr. LEXIS 6567 (Bankr. W.D. Tenn. 
1984). 

Where decree did not provide for lien on 
property awarded to client, attorney was not 
entitled to enforce lien against purchaser of 
such property even though such purchaser had 
been told of the existence of a lien at the time of 
the sale. Chumbley v. Thomas, 184 Tenn. 258, 
198 S.W.2d 551, 1947 Tenn. LEXIS 374 (1947), 
overruled in part, Schmitt v. Smith, 118 S.W.3d 
348, 2003 Tenn. LEXIS 1019 (Tenn. 2003), 
overruled in part, Levy Wrecking Co. v. Centex 
Rodgers, Inc., — S.W.3d —, 2006 Tenn. App. 
LEXIS 657 (Tenn. Ct. App. Oct. 6, 2006). 

In order for an attorney who represents a 
client in divorce proceedings, which client sub- 
sequently declares bankruptcy, to have a lien 
on the alimony award which secures the attor- 
ney’s right to payment for services, the divorce 
decree must mention the attorney’s fees; other- 
wise the attorney is merely an unsecured credi- 
tor. In re King, 47 B.R. 1, 1985 Bankr. LEXIS 
6567 (Bankr. W.D. Tenn. 1984). 
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4. Time of Attaching of Lien. 

Until service of summons or some other no- 
tice of institution of suit, attorney of plaintiff 
could have no lien to assert against defendant. 
Mungovan v. Clay, 9 Tenn. App. 13, — S.W.2d 
—, 1928 Tenn. App. LEXIS 208 (Tenn. Ct. App. 
1928). 

By memorializing the plaintiffs’ attorneys’ 
lien in the final judgment, the trial court 
merely ensured that the lien would continue 
after entry of the judgment. Walsh v. BA, Inc., 
37 S.W.3d 911, 2000 Tenn. App. LEXIS 264 
(Tenn. Ct. App. 2000). 


5. Notice. 

So long as adequate notice of the lien is 
provided to the public and to future purchasers, 
the requirements of T.C.A. §§ 23-2-102 and 
23-2-103 are satisfied. Chumbley v. Thomas, 
184 Tenn. 258, 198 S.W.2d 551, 1947 Tenn. 
LEXIS 374 (Tenn. 1947) is overruled to the 
extent that it requires an attorney’s lien to be 
noted in the final judgment. Schmitt v. Smith, 
118 S.W.3d 348, 2003 Tenn. LEXIS 1019 (Tenn. 
2003). 


6. Presumption of Notice. 

In action to enforce lien, if the agent of 
insurance company settled claim with sufficient 
knowledge to put him on inquiry and to render 
his inaction unconscientious, the presumption 
of notice is conclusive. Mungovan v. Clay, 9 
Tenn. App. 18, — S.W.2d —, 1928 Tenn. App. 
LEXIS 208 (Tenn. Ct. App. 1928). 


7. Extent of Lien. 

This statute, extending the lien of attorneys, 
has not the effect to render defendants liable 
for the fees of plaintiffs attorneys. The attor- 
ney’s right in all cases is limited by the amount 
that his client recovers or receives upon verdict, 
or good faith compromise. Illinois Cent. R.R. v. 
Wells, 104 Tenn. 706, 59 S.W. 1041, 1900 Tenn. 
LEXIS 47 (1900). 

In the absence of a contract therefor, a solici- 
tor is not entitled to a lien for services to be 
declared on his client’s land successfully de- 
fended by him against attack, but not recov- 
ered. Butler v. Givens, 137 Tenn. 438, 193 S.W. 
1063, 1916 Tenn. LEXIS 88 (1917). 

Except by express agreement, an attorney 
has a lien only for services in asserting some 
affirmative cause of action for his client by 
claim, or counterclaim, and cannot claim a lien, 
under this section, for services rendered in 
defeating the claim of client’s adversary to a 
fund admittedly due client under an insurance 
policy, but a client may make a valid agreement 
to give his attorney a lien on a fund or decree in 
controversy, for services rendered. John Weis, 
Inc. v. Reed, 22 Tenn. App. 90, 118 S.W.2d 677, 
1938 Tenn. App. LEXIS 9 (Tenn. Ct. App. 1938). 

An attorney for defendant was not entitled to 
a lien. Chumbley v. Thomas, 184 Tenn. 258, 198 
S.W.2d 551, 1947 Tenn. LEXIS 374 (1947), 
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overruled in part, Schmitt v. Smith, 118 S.W.3d 
348, 2003 Tenn. LEXIS 1019 (Tenn. 2003), 
overruled in part, Levy Wrecking Co. v. Centex 
Rodgers, Inc., — S.W.3d —, 2006 Tenn. App. 
LEXIS 657 (Tenn. Ct. App. Oct. 6, 2006). 

Attorneys for the plaintiff in a divorce action 
where the attorneys’ fees were apportioned 
between the plaintiff and the defendant do not 
have a lien on property which the plaintiff 
received as a result of the action for the portion 
of the attorneys’ fees to be paid by the defen- 
dant. Palmer v. Palmer, 562 S.W.2d 833, 1977 
Tenn. App. LEXIS 261 (Tenn. Ct. App. 1977). 

An attorney’s lien against either his client’s 
cause of action or judgment is not the func- 
tional equivalent of an indebtedness owing to 
the attorney by the client’s obligor. In re Hill, 26 
B.R. 52, 1982 Bankr. LEXIS 5287 (Bankr. E.D. 
Tenn. 1982). 

Expenses directly incurred by an attorney in 
the prosecution of his client’s claim are entitled 
to lien status under this section where ex- 
penses are expressly provided for in the con- 
tract with the client. Peoples Nat Bank v. 
King, 697 S.W.2d 344, 1985 Tenn. LEXIS 554 
(Tenn. 1985). 

As long as the lawyer worked to secure the 
judgment for the client, a lien could attach to 
any proceeds flowing from the judgment. 
Starks v. Browning, 20 S.W.3d 645, 1999 Tenn. 
App. LEXIS 528 (Tenn. Ct. App. 1999). 

While a “charging” lien serves to secure an 
attorney’s fees, it does not function as an adju- 
dication of the rights between the lawyer and 
the client. A charging lien is based on a lawyer’s 
equitable right to have the fees and costs due 
for the lawyer’s services in a particular action 
secured by the judgment or recovery in that 
action. Starks v. Browning, 20 S.W.3d 645, 1999 
Tenn. App. LEXIS 528 (Tenn. Ct. App. 1999). 

A notation on the final judgment memorial- 
izing plaintiffs’ attorneys’ len did not consti- 
tute a judgment for attorney’s fees, and more 
particularly, it did not constitute a judgment 
ordering the defendants to pay the plaintiffs’ 
attorney’s fees. Walsh v. BA, Inc., 37 S.W.3d 
911, 2000 Tenn. App. LEXIS 264 (Tenn. Ct. App. 
2000). 

T.C.A. § 23-2-102 simply gives an attorney a 
lien pending the litigation on anything in- 
volved, i.e., land or money paid in court; the 
attorney may continue the lien after judgment 
by so providing in the order of judgment, but 
failure to do so results in the loss of the lien. In 
re Pass, 258 B.R. 170, 2001 Bankr. LEXIS 171 
(Bankr. E.D. Tenn. 2001). 


8. Minors and Persons Under Disability — 
Rights of Attorneys as to. 

Attorneys who brought a suit for an insane 
person by his next friend have a lien upon the 
cause of action for their fees. Williams v. 
Gaither, 1389 Tenn. 587, 202 S.W. 917, 1918 
Tenn. LEXIS 9 (1918). 
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In a contest of a will by an infant, the circuit 
court properly declared a lien to secure fees of 
counsel, engaged by the infant’s next friend, on 
that part of the estate secured to the infant by 
a compromise judgment. Roberts v. Vaughn, 
142 Tenn. 361, 219 S.W. 1034, 1919 Tenn. 
LEXIS 65, 9 A.L.R. 1528 (1920). 

The relationship of an attorney is antagonis- 
tic in the matter of determining amount of fee 
to be paid attorney of a minor, and a next friend 
may not bind minor in that regard. Nashville v. 
Williams, 169 Tenn. 38, 82 S.W.2d 541, 1935 
Tenn. LEXIS 12 (1935). 

In a case where an infant defendant is rep- 
resented by a guardian ad litem, who employed 
an attorney to defend the infant, the amount of 
compensation of the attorney so employed is to 
be fixed by reference, and the supreme court 
has no jurisdiction to fix the attorney’s fee. 
Nashville v. Williams, 169 Tenn. 38, 82 S.W.2d 
541, 1935 Tenn. LEXIS 12 (1935). 


9. Client’s Power to Control Suit. 

Where the plaintiff in a bill for divorce con- 
cludes to withdraw her complaint and to be- 
come reconciled to her husband, her attorney 
cannot prevent the dismissal of her suit, nor 
will he be permitted to become coplaintiff with 
her in the prosecution of her suit because, by 
attachment, he has impounded the property of 
the husband to secure her alimony. Payne v. 
Payne, 106 Tenn. 467, 61 S.W. 767, 1900 Tenn. 
LEXIS 183 (1901); Tompkins v. Railroad, 110 
Tenn. 157, 72 S.W. 116, 1902 Tenn. LEXIS 49, 
100 Am. St. Rep. 795, 61 L.R.A. 340 (1902). 

Plaintiffs may prosecute, compromise, or dis- 
miss their suits at will, where no property has 
been impounded by injunction, attachment, or 
other judicial process, giving their attorneys a 
lien thereon, and defendants, in case of such a 
compromise or dismissal, in the absence of 
fraud or collusion, would be liable only for the 
satisfaction of the lien of the attorneys attach- 
ing to the compromise sum adjudged or stipu- 
lated in the plaintiffs’ favor. Tompkins v. Rail- 
road, 110 Tenn. 157, 72 S.W. 116, 1902 Tenn. 
LEXIS 49, 100 Am. St. Rep. 795, 61 L.R.A. 340 
(1902). 

The attorney of record for the plaintiff in an 
action for personal injuries, who, under the 
terms of his contract of employment, is entitled 
to a percentage of the recovery by compromise 
or final judgment in lieu of fees for his services, 
cannot prevent the plaintiffs dismissal of the 
suit, nor is he entitled to prosecute the suit toa 
termination, but the plaintiff may dismiss his 
suit without the intervention and over the 
objection of his attorney. Tompkins v. Railroad, 
110 Tenn. 157, 72 S.W. 116, 1902 Tenn. LEXIS 
49, 100 Am. St. Rep. 795, 61 L.R.A. 340 (1902). 

The statute set out in T.C.A. §§ 23-2-102 and 
23-2-103 does not give a lien against the prop- 
erty of the defendant nor undertake to deprive 
complainant of control over his case, nor autho- 
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rize continued prosecution by attorneys to ef- 
fectuate a lien, even where they have a stipu- 
lated interest in the recovery. Wood v. Winslow, 
1 Tenn. App. 582, — S.W. —, 1925 Tenn. App. 
LEXIS 78 (Tenn. Ct. App. 1925). 

Where an attorney is employed to institute a 
suit on a contingent fee and renders legal 
services in connection with the contract of em- 
ployment and the client without the consent of 
the attorney abandons the suit or makes a 
settlement thereof, nothing more appearing, 
the attorney is entitled to recover the reason- 
able value of the service rendered on a quan- 
tum meruit. Spears v. Polk, 17 Tenn. App. 556, 
69 S.W.2d 239, 1933 Tenn. App. LEXIS 89 
(Tenn. Ct. App. 1933). 


10. Compromise of Suit — Lien and En- 
forcement. 

Plaintiffs right of action is merged in his 
judgment when one is rendered, and in the 
compromise when one is made; and the amount 
specified in the one or in the other is the 
measure of the defendant’s liability. The lien in 
favor of the plaintiffs attorney follows the tran- 
sition without interruption, and simply at- 
taches to that into which the right of action is 
merged. If a judicial recovery is obtained, the 
lien attaches to that; if a compromise agree- 
ment is made, the lien attaches to that; and in 
each case, the attorney’s interest is such that it 
cannot be defeated or satisfied by a voluntary 
payment to his client without his consent. Illi- 
nois Cent. R.R. v. Wells, 104 Tenn. 706, 59 S.W. 
1041, 1900 Tenn. LEXIS 47 (1900); Tompkins v. 
Railroad, 110 Tenn. 157, 72 S.W. 116, 1902 
Tenn. LEXIS 49, 100 Am. St. Rep. 795, 61 
L.R.A. 340 (1902); Sidoway v. Jones, 125 Tenn. 
322, 143 S.W. 893, 1911 Tenn. LEXIS 29 (1912). 

Where an action, in which plaintiffs attorney 
has a lien, is compromised and dismissed, with- 
out the consent of the attorney, upon the defen- 
dant’s payment, or agreement to pay the plain- 
tiff a fixed sum, the proper practice is to enter 
judgment for the compromise amount, to be 
satisfied by the payment of the fee of the 
plaintiffs attorney, when the amount of such 
fee shall be fixed by agreement or other appro- 
priate legal proceedings. Illinois Cent. R.R. v. 
Wells, 104 Tenn. 706, 59 S.W. 1041, 1900 Tenn. 
LEXIS 47 (1900); Tompkins v. Railroad, 110 
Tenn. 157, 72 S.W. 116, 1902 Tenn. LEXIS 49, 
100 Am. St. Rep. 795, 61 L.R.A. 340 (1902). 

Where defendant paid $75.00 to the plaintiff 
in compromise, but, upon the refusal of the 
plaintiff to allow any part of this sum to be 
appropriated to the payment of the fees of his 
attorneys, the defendant paid an additional 
sum of $75.00 into court under agreement for 
the benefit of the plaintiffs attorneys, not as a 
part of the compromise sum paid to plaintiff in 
satisfaction of his right of action, but as a 
recognition and provision for the legal rights of 
the plaintiffs attorneys, which they might have 
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enforced, if it had not been voluntarily paid, 
such voluntary payment does not entitle plain- 
tiffs attorneys to a lien enforceable against the 
defendant, on the theory that the suit was in 
fact compromised for $150. Sidoway v. Jones, 
125 Tenn. 322, 143 S.W. 893, 1911 Tenn. LEXIS 
29 (1912). 

Attorney’s claim for attorney’s fees in the 
amount of $10,000 stemming from settlement 
of a lawsuit was secured because: (1) the attor- 
ney was a creditor of the debtor, having per- 
formed legal services on her behalf in prosecu- 
tion of the lawsuit; (2) the settlement proceeds 
of the lawsuit were $30,000, and pursuant to 
his contract with the debtor, the attorney was 
entitled to a claim of one-third of that amount, 
or $10,000; and (3) on the date the debtor filed 
her bankruptcy case, while the trustee suc- 
ceeded to the rights of the debtor in all property 
of her bankruptcy estate, including her inter- 
ests in the lawsuit, under 11 U.S.C. § 541(a), 
the attorney held a valid attorney’s lien under 
T.C.A. § 28-2-102 for one-third of any settle- 
ment proceeds plus reimbursement of ex- 
penses, notice of which was conferred upon 
both the debtor and the trustee via the con- 
tract. In re Orrick, — B.R. —, 2008 Bankr. 
LEXIS 4954 (Bankr. E.D. Tenn. Jan. 18, 2008). 


11. Dismissal of Cause — Effect. 

If attorneys, who filed a divorce bill for the 
wife, attaching the husband’s property, had any 
lien at all for services upon the attached prop- 
erty after the wife’s voluntary dismissal of her 
suit (which the court did not concede), such lien 
could not be enforced by petition filed in the 
original cause, without attachment of property, 
six months after final decree upon such volun- 
tary dismissal, and after the term of court at 
which such final decree was rendered had 
passed. Payne v. Payne, 106 Tenn. 467, 61 S.W. 
767, 1900 Tenn. LEXIS 183 (1901). 

Dismissal of cause, by parties in accordance 
with agreement between them, did not pre- 
clude attorney’s right to file petition to have 
court investigate and declare attorney’s lien on 
property obtained by client in the compromise. 
The court would have no jurisdiction to deter- 
mine the amount of fees, but only jurisdiction to 
declare a lien upon the recovery. Wood v. Win- 
slow, 1 Tenn. App. 582, — S.W. —, 1925 Tenn. 
App. LEXIS 78 (Tenn. Ct. App. 1925). 


12. Setoff and Recoupment — Relation to 
Lien. 

Defendant’s right of recoupment is superior 
to lien of complainant’s solicitor, but setoff of 
separately based judgment is not. Mack v. Hug- 
ger Bros. Constr. Co., 10 Tenn. App. 402, — 
S.W.2d —, 1929 Tenn. App. LEXIS 47 (Tenn. Ct. 
App. 1929). 

In a divorce action, a court properly con- 
cluded that an attorney’s fee lien was lower in 
priority to the various off-sets against his cli- 
ent’s judgment where the expenses arose out of 
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the same lawsuit and were related to the same 
matter. Glassell v. Glassell, 152 S.W.3d 5, 2004 
Tenn. App. LEXIS 366 (Tenn. Ct. App. 2004), 
rehearing denied, 152 S.W.3d 5, 2004 Tenn. 
App. LEXIS 901 (Tenn. ct. App. 2006), appeal 
denied, — S.W.3d —, 2004 Tenn. LEXIS 931 
(Tenn. Nov. 8, 2004). 


13. Separate Proceeding to Enforce Lien. 

A separate proceeding to enforce an attor- 
ney’s contractual right to a fee offers the client, 
now in the posture of a defendant, an opportu- 
nity to present defenses to the attorney’s claim 
for a fee, including defenses that the attorney is 
not entitled to a fee because of professional 
negligence or some other basis. Starks v. 
Browning, 20 S.W.3d 645, 1999 Tenn. App. 
LEXIS 528 (Tenn. Ct. App. 1999). 

One exception to the rule requiring an attor- 
ney to file a separate proceeding to collect an 
unpaid fee from a client applies to cases in 
which the money or property upon which the 
lien is to be enforced comes within the control of 
the court in the case in which the services were 
rendered; when the court is able to exert juris- 
diction directly over the funds or property, the 
attorney need not resort to a separate suit to 
enforce the attorney’s lien. Starks v. Browning, 
20 S.W.3d 645, 1999 Tenn. App. LEXIS 528 
(Tenn. Ct. App. 1999). 


14. Construction With Other Statutes and 
Rules. 

T.C.A. §§ 23-2-102 and 23-2-103 are mutu- 
ally exclusive, as one applies to attorneys who 
begin a suit and the other applies to attorneys 
hired after a suit has already been brought. In 
re Pass, 258 B.R. 170, 2001 Bankr. LEXIS 171 
(Bankr. E.D. Tenn. 2001). 


15. Lien Properly Imposed. 

Attorney’s charging lien was properly im- 
posed on a nephew’s share as beneficiary of the 
nephew’s improper transfer of a decedent’s 
funds because: (1) the nephew at no time pre- 
sented evidence to negate the representation 
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agreement or the itemized charges presented 
by the attorney; (2) the attorney disputed the 
nephew’s breach of fiduciary duty claim, based 
on the attorney’s consent to the court holding 
the disputed funds; (3) the court acted within 
the court’s authority to order the funds held 
without the nephew’s consent; and (4) it was 
not error to find the fees were reasonable. 
Johnston v. Johnston, — S.W.3d —, 2014 Tenn. 
App. LEXIS 124 (Tenn. Ct. App. Mar. 6, 2014), 
appeal denied, — S.W.3d —, 2014 Tenn. LEXIS 
506 (Tenn. June 20, 2014), cert. denied, 190 L. 
Ed. 2d 365, 135 S. Ct. 482, — U.S. —, 2014 U.S. 
LEXIS 7451 (U.S. 2014). 

Trial court, which found an attorney’s lien in 
a divorce action was valid and enforceable 
because neither party performed their respec- 
tive obligations under the divorce decree, cor- 
rectly found that the wife’s former attorneys 
secured for the wife the equity in two proper- 
ties, and that neither the husband nor his 
estate paid the equity in the properties to the 
wife. Baker-Brunkhorst v. Brunkhorst, — 
S.W.3d —, 2021 Tenn. App. LEXIS 62 (Tenn. Ct. 
App. Feb. 23, 2021). 


16. Lien Improperly Imposed. 

Sanctions were warranted because there was 
no legal basis for filing a lien to secure the 
quantum meruit claim and thereby requiring 
the estate to seek a court order requiring ap- 
pellant to release the lien as the quantum 
meruit claim appellant asserted was for ser- 
vices rendered in a life insurance proceeds 
matter that had nothing to do with the property 
she alleged was hers based on a quitclaim deed; 
the insurance matter was not a right of action 
to which an attorney’s lien would apply; and, to 
the extent appellant sought payment for ser- 
vices rendered in representing the decedent, 
her mother, in the life insurance matter, she 
should have done so as a creditor of the estate. 
In re Estate of Lloyd, — S.W.3d —, 2020 Tenn. 
App. LEXIS 6 (Tenn. Ct. App. Jan. 8, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
380 (Tenn. June 3, 2020). 


23-2-103. Lien on action begun before employment. 


Any attorney or solicitor who is employed to prosecute a suit that has 
already been brought in any court of record shall have a lien upon the 
plaintiffs right of action from the date of the attorney’s or solicitor’s employ- 
ment in the case; provided, that the record of the case shall first be made to 
show such employment by notice upon the rule docket of such court, by a 
written memorandum filed with the papers in the case or by notice served upon 


the defendant in the case. 


History. 
Acts 1899, ch. 243, § 2; Shan., § 3592a2; 


mod. Code 1932, § 8036; T.C.A. (orig. ed.), 
§ 29-203. 
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Textbooks. 
Tennessee Jurisprudence, 3 Tenn. Juris., At- 
torney and Client, §§ 9-18. 


Law Reviews. 
Attorney vs. Client: Lien Rights and Rem- 
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edies in Tennessee (Margret H. Tucker), 7 
Mem. St. U.L. Rev. 435. 


NOTES TO DECISIONS 


Analysis 


1. Construction. 
2. Setoff and Recoupment — Relation to Lien. 
3. Lien Improperly Imposed. 


1. Construction. 

T.C.A. §§ 23-2-103 and 23-2-102 are mutu- 
ally exclusive, as one applies to attorneys who 
begin a suit and the other applies to attorneys 
hired after a suit has already been brought. In 
re Pass, 258 B.R. 170, 2001 Bankr. LEXIS 171 
(Bankr. E.D. Tenn. 2001). 

So long as adequate notice of the lien is 
provided to the public and to future purchasers, 
the requirements of T.C.A. §§ 23-2-102 and 
23-2-103 are satisfied. Chumbley v. Thomas, 
184 Tenn. 258, 198 S.W.2d 551, 1947 Tenn. 
LEXIS 374 (Tenn. 1947) are overruled to the 
extent that it requires an attorney’s lien to be 
noted in the final judgment. Schmitt v. Smith, 
118 S.W.3d 348, 2003 Tenn. LEXIS 1019 (Tenn. 
2003). 

Second attorney who timely filed a notice of 
an attorney’s lien in the court where his client’s 
divorce action was pending did not lose his lien 
rights simply because the trial court judge did 
not mention the second attorney’s lien in the 
final judgment. Schmitt v. Smith, 118 S.W.3d 
348, 2003 Tenn. LEXIS 1019 (Tenn. 2003). 


2. Setoff and Recoupment — Relation to 
Lien. 
In a divorce action, a court properly con- 


cluded that an attorney’s fee lien was lower in 
priority to the various off-sets against his cli- 
ent’s judgment where the expenses arose out of 
the same lawsuit and were related to the same 
matter. Glassell v. Glassell, 152 S.W.3d 5, 2004 
Tenn. App. LEXIS 366 (Tenn. Ct. App. 2004), 
rehearing denied, 152 S.W.3d 5, 2004 Tenn. 
App. LEXIS 901 (Tenn. ct. App. 2006), appeal 
denied, — S.W.3d —, 2004 Tenn. LEXIS 931 
(Tenn. Nov. 8, 2004). 


3. Lien Improperly Imposed. 

Sanctions were warranted because there was 
no legal basis for filing a lien to secure the 
quantum meruit claim and thereby requiring 
the estate to seek a court order requiring ap- 
pellant to release the lien as the quantum 
meruit claim appellant asserted was for ser- 
vices rendered in a life insurance proceeds 
matter that had nothing to do with the property 
she alleged was hers based on a quitclaim deed; 
the insurance matter was not a right of action 
to which an attorney’s lien would apply; and, to 
the extent appellant sought payment for ser- 
vices rendered in representing the decedent, 
her mother, in the life insurance matter, she 
should have done so as a creditor of the estate. 
In re Estate of Lloyd, — S.W.3d —, 2020 Tenn. 
App. LEXIS 6 (Tenn. Ct. App. Jan. 8, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
380 (Tenn. June 3, 2020). 


23-2-104. Power of attorney to execute papers. 


An attorney or solicitor has power to execute, in the name of the attorney’s 
or solicitor’s client, all bonds or other papers necessary and proper for the 
prosecution of the suit at any stage of its progress. 


History. 
Code 1858, § 3978; Shan., § 5790; mod. Code 
1932, § 9981; T.C.A. (orig. ed.), § 29-204. 


Cross-References. 
Fees with reference to cemetery corporations, 
8§ 46-1-305, 46-1-310. 


NOTES TO DECISIONS 


Analysis 


1. Appeal and Bond by Attorney. 
2. Cost Bond. 


1. Appeal and Bond by Attorney. 
An absent party may appeal by his attorney, 


on giving the security required; and the attor- 
ney may execute the bond, and himself become 
surety, or he may procure others to become 
sureties on the appeal bond. Fine’s Lessee v. 
Pitner, 1 Tenn. 299, 1808 Tenn. LEXIS 22 
(1808); Foster v. Blount, 1 Tenn. 348, 1808 
Tenn. LEXIS 43 (1808). 
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2. Cost Bond. rel. Randolph v. Ross, 298 F. 64, 1924 U.S. App. 
In the absence of any law to the contrary, itis LEXIS 2608, 33 A.L.R. 728 (6th Cir. Tenn. 

not unethical for an attorney to execute acost 1924), 

bond on behalf of his client. United States ex 


23-2-105. Service of subpoenas. 


(a) Notwithstanding any other law or rule of court to the contrary, an 
attorney licensed to practice law in this state or the attorney’s agent shall be 
authorized to serve subpoenas on witnesses in any civil or criminal case if 
service is effectuated in accordance with subsection (b) and if the attorney or 
any member of the attorney’s firm is involved in the case for which the 
subpoenas are issued. 

(b) In order for service under this section to be effective, the name of both 
the attorney and the attorney’s agent, if any, shall be written on the subpoena 
and both persons shall sign the subpoena. The subpoena shall be served in 
person by either the attorney or the agent whose name appears on the 
subpoena, and the person effectuating service shall file with the issuing clerk 
an affidavit of return stating that the subpoena was served, the identity of the 
person served and the date, place and manner of service. An agent may serve 
a subpoena under this section only if the agent is eighteen (18) years of age or 
older. The attorney shall be responsible for the actions of the attorney’s agent 
serving the subpoena in accordance with generally accepted principles of 
agency law. 


History. Tennessee Forms (Robinson, Ramsey and 
Acts 1982, ch. 650, §§ 1, 2; 1984, ch. 711, Harwell), No. 23-2-105. 

SSuilen2, | 

Textbooks. 


Tennessee Criminal Practice and Procedure 
(Raybin), §§ 1.22, 23.13. 


NOTES TO DECISIONS 


1. Improper Use of Subpoena. attorney general’s office. State v. Schaaf, 727 
It was prosecutorial misconduct for the dis- S.W.2d 255, 1896 Tenn. Crim. App. LEXIS 


trict attorney general to obtain and serve a 2804, 1986 Tenn. Crim. App. LEXIS 2804 
subpoena on a defense witness to obtain medi- (Tenn. Crim. App. 1986). 
cal records which were returned to the district 


23-2-106. Tennessee attorney as counsel overseas — Foreign counsel 
in state. 


(a) Any attorney duly licensed to practice law in this state may serve as 
counsel overseas for the purpose of providing counsel and opinions on Tennes- 
see law. 

(b)(1) Any foreign attorney duly licensed to practice law in the attorney’s 

country may serve as counsel in this state for the purpose of providing 

counsel and opinions on that foreign country’s law. 
(2) If the foreign counsel wants to appear in court, that attorney must 

then comply with Tenn. Sup. Ct. R. 19. 
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History. 
Acts 1988, ch. 518, §§ 1, 2. 
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CHAPTER 3 


UNAUTHORIZED PRACTICE AND IMPROPER 
CONDUCT 


Section 

23-3-101. 
23-3-102. 
23-3-103. 
23-3-104. 
23-3-105. 
23-3-106. 
23-3-107. 
23-3-108. 
23-3-109. 
23-3-110. 
23-3-111. 
23-3-112. 
23-3-113. 


Chapter definitions. 


Privileged communications. 


Penalty for improper testimony. 
Falsely representing self as a lawyer. 


[Reserved.] 


23-3-101. Chapter definitions. 


Public officers prohibited from practicing. 
Unlawful practice prohibited — Penalty. 
Unlawful division of fees — Penalties. 


Testimony as to interests transferred pending action. 


Advertised fee as basis for court award for services. 


Delinquency in student loan repayment — Exception for medical hardship. 
Action to recover damages for loss as a result of unlawful action or conduct. 
Practice before administrative boards and agencies excepted. 


As used in this chapter, unless the context otherwise requires: 
(1) “Law business” means the advising or counseling for valuable consid- 


eration of any person as to any secular law, the drawing or the procuring of 
or assisting in the drawing for valuable consideration of any paper, docu- 
ment or instrument affecting or relating to secular rights, the doing of any 
act for valuable consideration in a representative capacity, obtaining or 
tending to secure for any person any property or property rights whatsoever, 
or the soliciting of clients directly or indirectly to provide such services; 

(2) “Person” means a natural person, individual, governmental agency, 
partnership, corporation, trust, estate, incorporated or unincorporated asso- 
ciation, and any other legal or commercial entity however organized; and 

(3) “Practice of law” means the appearance as an advocate in a represen- 
tative capacity or the drawing of papers, pleadings or documents or the 
performance of any act in such capacity in connection with proceedings 
pending or prospective before any court, commissioner, referee or any body, 
board, committee or commission constituted by law or having authority to 
settle controversies, or the soliciting of clients directly or indirectly to 
provide such services. 


History. . 

Acts 1935, “ch: 30,°$ 1" Cy Supp. "1950, 
§ 9983.1 (Williams, § 7116.1); T.C.A. (orig. 
ed.), § 29-302; Acts 1996, ch. 781, §§ 1, 2; 2006, 
ery, 945, $$ "1; 2. 


Cross-References. 

Liability of professional societies, §§ 62-50- 
101 — 62-50-103. 

Unauthorized practice of law, Tenn. Sup. Ct. 
HAS RPC 6.5! 


Law Reviews. 

Beyond Borders: Can the legal system’s juris- 
dictional structure adjust to the new economy’s 
borderless behavior? (Barry Kolar), 38 No. 1 
Tenn. B.J. 12 (2002). 

Professional Responsibilities of Lobbyists 
(William R. Bruce), 23 Mem. St. U.L. 547 
(1993). 

The Law: Business or Profession? (Walter P. 
Armstrong, Jr.), 18 Mem. St. U.L. Rev. 81 
(1987). 


23-3-101 


The Pre-Hearing Stage of Contested Cases 
under the Tennessee Uniform Administrative 
Procedures Act (L. Harold Levinson), 13 Mem. 
St. U.L. Rev. 465 (1984). 

The Professional Responsibility of the Law 
Professor: Three Neglected Questions (Monroe 
H. Freedman), 39 Vand. L. Rev. 275 (1986). 

The Proper Scope of Nonlawyer Representa- 
tion in State Administrative Proceedings: A 
State Specific Balancing Approach, 43 Vand. L. 
Rev. 245 (1990). 

The Unauthorized Practice of Law and the 
Federal Bankruptcy Section 341(a) Meeting of 
Creditors, 23 Mem. St. U.L. Rev. 629 (1993). 

Treating the UPL Epidemic (William C. Bov- 
ender), 42 Tenn B.J. 26 (2006). 


Attorney General Opinions. 

Unauthorized practice of law, OAG 94-101, 
1994 Tenn. AG LEXIS 107 (9/9/94). 

Representation of the state in criminal and 
juvenile proceedings in general sessions courts, 
OAG 00-042, 2000 Tenn. AG LEXIS 42 
(3/13/00). 

A personal representative of an estate may 
prepare and file petitions, orders, and similar 
documents without the assistance of an attor- 
ney; however, because the preparation of such a 
form to be used before a probate court calls for 
the professional judgment of a lawyer and, 
therefore, constitutes the “practice of law,” it is 
not appropriate for a non-attorney member of 
the clerk and master’s office to prepare and 
distribute form petitions for use by persons 
seeking to administer an estate without the 
assistance of an attorney, OAG 01-071, 2001 
Tenn. AG LEXIS 62 (5/7/01). 

An act which is alleged to constitute the 
unauthorized practice of law may not automati- 
cally establish a violation of the Tennessee 
Consumer Protection Act, T.C.A. § 47-18-101 et 
seq., OAG 02-078, 2002 Tenn. AG LEXIS 83 
(7/3/02). 

There is no particular court which has exclu- 
sive original jurisdiction over unauthorized 
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practice of law questions; courts generally have 
the inherent authority to address such ques- 
tions, OAG 02-078, 2002 Tenn. AG LEXIS 83 
(7/3/02). 

A non-lawyer’s conduct in filling in the 
blanks of a form contract for the sale, financing, 
or leasing of tangible personal property does 
not constitute the unauthorized practice of law, 
assuming the decision concerning what infor- 
mation to place on the form does not require the 
exercise of legal training, skill, or judgment, 
OAG 02-078, 2002 Tenn. AG LEXIS 83 (7/3/02). 

It is not the unauthorized practice of law for 
a court to develop form petitions and orders and 
to direct non-attorney members of the clerk’s 
office to make petitions available for use by pro 
se litigants seeking to have their driving privi- 
leges restored, OAG 04-071, 2004 Tenn. AG 
LEXIS 74 (4/21/04). 

Conduct of “public adjuster” may constitute 
unauthorized practice of law, OAG 05-076, 2005 
Tenn. AG LEXIS 80 (5/10/05). 

A lobbyist who is not licensed as an attorney 
is engaged in the unauthorized practice of law 
only if he or she, in the course of lobbying, is 
rendering services that call for the professional 
judgment of a lawyer, OAG 05-132, 2005 Tenn. 
AG LEXIS 134 (8/25/05). 

Attorney General Opinion No. 05-076 does 
not conclude that the practice of public adjust- 
ing per se constitutes the unauthorized practice 
of law in Tennessee, OAG 05-133, 2005 Tenn. 
AG LEXIS 135 (8/26/05). 

Mediation does not involve the practice of 
law, OAG 06-079, 2006 Tenn. AG LEXIS 88 
(4/27/06). 

Preparation of petitions for orders of protec- 
tion, OAG 06-108, 2006 Tenn. AG LEXIS 117 
(7/5/06). 

Whether the preparation by non-lawyers of 
certain real estate documents would constitute 
unauthorized practice depends on whether the 
preparation of the documents would require the 
professional judgment of a lawyer, OAG 07-88, 
2007 Tenn. AG LEXIS 88 (6/6/07). 


NOTES TO DECISIONS 


Analysis 


. Constitutionality. 
. —Statute Applicable Only to Single Indi- 
vidual. 
. Purpose. 
. Effect of Statute. 
. Practice of Law or Doing Law Business. 
. “Appearance as Advocate” — Meaning and 
Application. 
7. “Representative Capacity” — Meaning and 
Application. 
8. Collection Agency. 
9. Agreement of Insurer to Defend Actions 
Against Insured. 
10. Enjoining Practice of Law Without License. 


Ne 


> Or CO 


11. Activities of Title Companies. 
12. Proceedings in Bankruptcy. 


1. Constitutionality. 

This section and §§ 23-3-103 and 23-3-104 
were not violative of Tenn. Const. art. I, § 21 as 
depriving defendant alleged to be practicing 
law without a license of his property without 
just compensation therefor, since such sections 
did not prohibit defendant from practicing law 
but merely required that defendant comply 
with valid police rules and regulations relating 
thereto as prescribed by the legislature. Lamb 
v. Whitaker, 171 Tenn. 485, 105 S.W.2d 105, 
1937 Tenn. LEXIS 128 (1937). 

The body of Acts 1935, ch. 185 (now this 
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section and §§ 23-3-103, 23-3-104) was not 
broader than its caption since the body dealt 
with only one subject, the practice of law, and 
that subject is adequately set forth in the title. 
Lamb v. Whitaker, 171 Tenn. 485, 105 S.W.2d 
105, 19387 Tenn. LEXIS 128 (1937). 

Where defendant assailed the classification 
of this section and §§ 23-3-103 and 23-3-104 
relating to the practice of law but did not show 
the basis of his assertion that the act was 
arbitrary and unreasonable such contention 
failed since the burden is on the person attack- 
ing a law to show that such law rests on an 
unreasonable basis. Lamb v. Whitaker, 171 
Tenn. 485, 105 S.W.2d 105, 1937 Tenn. LEXIS 
128 (1937). 


2. —Statute Applicable Only to Single In- 
dividual. 

Public Acts 1933, ch. 180 purporting to per- 
mit an individual to practice law without hav- 
ing complied with the requirements of the gen- 
eral law was unconstitutional as in 
contravention of Tenn. Const. art. I, § 8. Line- 
berger v. State, 174 Tenn. 538, 129 S.W.2d 198, 
1938 Tenn. LEXIS 118 (1989). 


3. Purpose. 

The purpose of this section was to prevent 
the public from being preyed upon by those who 
for a valuable consideration seek to perform 
services which require skill, training and char- 
acter, without adequate qualifications. Haverty 
Furniture Co. v. Foust, 174 Tenn. 203, 124 
S.W.2d 694, 1938 Tenn. LEXIS 81 (1939); Union 
City & Obion County Bar Ass’n v. Waddell, 30 
Tenn. App. 263, 205 S.W.2d 573, 1947 Tenn. 
App. LEXIS 84 (Tenn. Ct. App. 1947). 


4, Effect of Statute. 

Prior to the passage of this section and §§ 23- 
3-103 and 23-3-104, the state had no statute 
defining the “practice of law” and the “doing of 
law business.” Haverty Furniture Co. v. Foust, 
174 Tenn. 208, 124 S.W.2d 694, 1938 Tenn. 
LEXIS 81 (1939). 


5. Practice of Law or Doing Law Business. 

Where credit manager of corporation filled in 
blanks of writ of replevin and received no 
valuable consideration therefor, it was held 
that such conduct was not the “law business,” 
since, in repeated and unmistakable language, 
it is provided that no act may be so classed 
unless done for “a valuable consideration.” 
Haverty Furniture Co. v. Foust, 174 Tenn. 203, 
124 S.W.2d 694, 1938 Tenn. LEXIS 81 (1939). 

Neither the credit manager of a corporation 
who filled in the blanks of a writ of replevin nor 
the corporation was engaged in the practice of 
law or doing law business as a result of such act 
by the credit manager. Haverty Furniture Co. v. 
Foust, 174 Tenn. 203, 124 S.W.2d 694, 1938 
Tenn. LEXIS 81 (1939). 

Where evidence showed that defendant had 
examined titles and rendered opinions thereon, 
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and had drawn legal instruments, she was 
engaged in the illegal law business as defined 
in this section. Union City & Obion County Bar 
Ass’n v. Waddell, 30 Tenn. App. 263, 205 S.W.2d 
573, 1947 Tenn. App. LEXIS 84 (Tenn. Ct. App. 
1947). 

Definitions of “law business” and “practice of 
law” must be read in conjunction with former 
Tenn. Sup. Ct. R. 8, EC 3-5 (now Tenn. Sup. Ct. 
R. 8, RPC 5.5); thus, the acts enumerated in the 
definitions, if performed by a non-attorney, con- 
stitute the unauthorized practice of law only if 
the doing of those acts requires the “profes- 
sional judgment of a lawyer.” In re Burson, 909 
S.W.2d 768, 1995 Tenn. LEXIS 509 (Tenn. 
1995). 

Receipt and review of notices may constitute 
the practice of law. In re Buck, 219 B.R. 996, 
1998 Bankr. LEXIS 492 (Bankr. W.D. Tenn. 
1998). 

Whether the law firm was practicing law or 
collecting a debt when it sent the notice to 
Plaintiff, it was not engaged in trade or com- 
merce, and the Tennessee Consumer Protection 
Act (TCPA) does not reach its activities. Wright 
v. Linebarger Googan Blair & Sampson, LLP, 
782 F. Supp. 2d 593, 2011 U.S. Dist. LEXIS 
29628 (W.D. Tenn. Mar. 22, 2011). 

Non-attorney engaged in the unauthorized 
practice of law because the non-attorney offered 
legal assistance to members of the public as the 
non-attorney advertised on social media web- 
sites that, for a fee, the non-attorney would 
prepare various legal documents for customers 
and that the non-attorney’s work was reviewed 
by an attorney. The non-attorney’s representa- 
tions implied that the non-attorney had the 
requisite qualifications to decide which docu- 
ments were to be used and could successfully 
draft these documents to suit customers’ legal 
needs. State v. Trotter, — S.W.3d —, 2019 Tenn. 
App. LEXIS 38 (Tenn. Ct. App. Jan. 28, 2019). 


6. “Appearance as Advocate” — Meaning 
and Application. 

The filling in the blanks in a skeleton writ of 
replevin by the credit manager of corporation 
did not amount to the “appearance as an advo- 
cate” within the meaning of this section. 
Haverty Furniture Co. v. Foust, 174 Tenn. 2038, 
124 S.W.2d 694, 1938 Tenn. LEXIS 81 (1939). 


7. “Representative Capacity” — Meaning 
and Application. 

The phrase “as an advocate in a representa- 
tive capacity” implies a representation distinct 
from officer or other regular administrative 
corporate employee representation. Haverty 
Furniture Co. v. Foust, 174 Tenn. 203, 124 
S.W.2d 694, 1938 Tenn. LEXIS 81 (1939). 

The credit manager of a corporation who 
filled in the blanks in a writ of replevin for the 
corporation was not acting in “a representative 
capacity” within the meaning of this section 
where there was no evidence that it was the 
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purpose of such manager to act for the corpora- 
tion independently of his regular employment 
or other than as a detail of such employment 
and where there was nothing to show that it 
was the intention of the corporation to have or 
authorize him to act other than in the perfor- 
mance of a corporate act. Haverty Furniture 
Co. v. Foust, 174 Tenn. 208, 124 S.W.2d 694, 
1938 Tenn. LEXIS 81 (1939). 

Even if an agent was “drawing papers,” un- 
der this section, he was not engaging in the 
practice of law, unless he was doing so in “a 
representative capacity.” Haverty Furniture 
Co. v. Foust, 174 Tenn. 203, 124 S.W.2d 694, 
1938 Tenn. LEXIS 81 (1939). 

Because a surviving spouse’s pro se wrongful 
death complaint asserted claims on behalf of 
another individual and was not signed by a 
licensed attorney, the filing of that complaint 
was a nullity; the surviving spouse was not a 
licensed attorney and could not file a valid 
complaint that asserted claims on behalf of 
another individual without it being signed by a 
licensed attorney, and since the complaint was 
a nullity and had no legal effect, it did not 
operate to toll the statute of limitations. Beard 
v. Branson, — S.W.3d —, 2016 Tenn. App. 
LEXIS 233 (Tenn. Ct. App. Mar. 31, 2016), 
rehearing denied, — S.W.3d —, 2016 Tenn. 
App. LEXIS 287 (Tenn. Ct. App. Apr. 26, 2016), 
rev'd, 528 S.W.3d 487, 2017 Tenn. LEXIS 540 
(Tenn. Aug. 30, 2017). 


8. Collection Agency. 

A collection agency, when authorized by its 
principal, may on behalf of its principal employ 
attorneys, agree upon the compensation to be 
paid, demand execution on judgments, and aid 
the officer in finding property from which pay- 
ment could be enforced, since none of these acts 
involves the practice of law. State ex rel. Dis- 
trict Attorney v. Lytton, 172 Tenn. 91, 110 
S.W.2d 313, 1937 Tenn. LEXIS 55 (1937). 


9. Agreement of Insurer to Defend Actions 
Against Insured. 

A provision in an automobile liability policy 
that the insurer agreed to defend actions 
against the insured was not invalid as render- 
ing insurer illegally engaged in the practice of 
law. Hardware Mut. Casualty Co. v. Higgason, 
175 Tenn. 357, 134 S.W.2d 169, 1939 Tenn. 
LEXIS 49 (1939). 


10. Enjoining Practice of Law Without Li- 
cense. 

Under former § 23-3-202 authorizing attor- 
neys to bring disbarment proceedings, attor- 
neys are authorized to bring suit to enjoin one 
from practicing law without being licensed so to 
do. Lamb v. Whitaker, 171 Tenn. 485, 105 
S.W.2d 105, 1937 Tenn. LEXIS 128 (1937). 

The unauthorized practice of law may be 
enjoined as a public nuisance. Lineberger v. 
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State, 174 Tenn. 538, 129 S.W.2d 198, 1938 
Tenn. LEXIS 118 (1939). 

A suit by the state on the relation of the 
attorney general and members of the Tennessee 
Bar acting on behalf of the Bar Association of 
Tennessee may be maintained to enjoin one 
from practicing law on the ground that he had 
not received a license. Lineberger v. State, 174 
Tenn. 538, 129 S.W.2d 198, 1938 Tenn. LEXIS 
118 (1939). 


11. Activities of Title Companies. 

Activities of title guaranty companies which 
were legitimately incidental to main or princi- 
pal business of title insurance would not be 
adjudged to be unlawful practice of law and 
enjoined even though they constitute “practice 
of law” or doing of “law business.” Barr Ass’n of 
Tennessee v. Union Planters Title Guaranty 
Co., 46 Tenn. App. 100, 326 S.W.2d 767, 1959 
Tenn. App. LEXIS 90 (Tenn. Ct. App. 1959). 

In determining whether injunction should 
issue to prohibit title guaranty companies from 
engaging in activities alleged to constitute un- 
lawful practice of law, the test was not whether 
the activities constituted unfair competition 
with lawyers, but whether they affected the 
rights and interests of the public in such a 
manner as to be contrary to the public policy of 
the state. Barr Ass’n of Tennessee vy. Union 
Planters Title Guaranty Co., 46 Tenn. App. 100, 
326 S.W.2d 767, 1959 Tenn. App. LEXIS 90 
(Tenn. Ct. App. 1959). 

Title insurance companies were not only en- 
titled to ascertain condition of title as a condi- 
tion precedent to the issuance of a title guar- 
anty policy or a commitment for such policy and 
to employ staff lawyers or outside lawyers for 
such purpose but could, through their attor- 
neys, draft or procure the execution of instru- 
ments necessary for the correction of defects in 
titles or the making of such titles insurable and 
could participate in escrow agreements legiti- 
mately incidental to their main or principal 
business. Barr Ass’n of Tennessee v. Union 
Planters Title Guaranty Co., 46 Tenn. App. 100, 
326 S.W.2d 767, 1959 Tenn. App. LEXIS 90 
(Tenn. Ct. App. 1959). 


12. Proceedings in Bankruptcy. 

A nonlawyer regularly employed by a corpo- 
rate-creditor may appear on behalf of his or her 
employer at a 11 U.S.C. § 341(a) meeting of 
creditors held under the laws of congress relat- 
ing to bankruptcy and question the debtors 
without engaging in the unauthorized practice 
of law. In re Kincaid, 146 B.R. 387, 1992 Bankr. 
LEXIS 2435 (Bankr. W.D. Tenn. 1992); In re 
Clemmons, 151 B.R. 860, 1993 Bankr. LEXIS 
399 (Bankr. M.D. Tenn. 1993). 

A bankruptcy petition preparer engaged in 
the unauthorized practice of law where she: (1) 
Provided “generic” explanations; and (2) Dis- 
seminated a customer packet, advising custom- 
ers about exemptions and the availability of a 
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supervising attorney. In re Rose, 314 B.R. 663, 
2004 Bankr. LEXIS 1338 (Bankr. E.D. Tenn. 
2004). 


23-3-102. Public officers prohibited from practicing. 


Judges and chancellors are prohibited from practicing law in any of the 
courts of this state. A newly elected or appointed judge or chancellor can 
practice law only in an effort to wind up the judge or chancellor’s practice, 
ceasing to practice as soon as reasonably possible and in no event longer than 
one hundred eighty (180) days after assuming office. The clerks of the several 
courts and their deputies are also prohibited from practicing in their own 
courts, or in any causes commenced, brought to or carried from their courts, or 
commenced in any court from which an appeal lies to their court. Sheriffs and 
other executive officers shall not practice law in the county for which they were 
elected, or in any cause, originating or pending in the courts of that county. 
With the exception of judges, chancellors and justices, nothing in this section 
or any other law shall be construed to prohibit employees of the executive and 
judicial branches of the government of this state who are licensed to practice 
law in this state from voluntarily providing pro bono legal services through an 
organized program of pro bono legal services that receives funding pursuant to 
§ 16-3-808 and that provides professional liability insurance for losses sus- 
tained by clients of lawyers participating in the program. 


History. Law Reviews. 
Code 1858, § 3969 (deriv. Acts 1817, ch. 51, Illegal Practice of Law by Laymen, 20 Tenn. 
§ 2; 1827, ch. 63, § 1); Shan., § 5780; Code  L. Rev. 278. 
1932, § 9973; T.C.A. (orig. ed.), § 29-301; Acts 
209, ch: 7, § 2; 2012,.chi. 789, § 6. 


Cross-References. 
Sheriff prohibited from appearing as attor- 
ney, § 8-8-205. 


NOTES TO DECISIONS 


1. Clerk and Master as Party Litigant. dismissal of the suit. Walsh v. Rose, 29 Tenn. 
Where clerk and master signed bill as party App. 78, 193 S.W.2d 118, 1945 Tenn. App. 

litigant and not as attorney such fact although LEXIS 111 (Tenn. Ct. App. 1945). 

grounds for his removal was not grounds for 


23-3-103. Unlawful practice prohibited — Penalty. 


(a) No person shall engage in the practice of law or do law business, or both, 
as defined in § 23-3-101, unless the person has been duly licensed and while 
the person’s license is in full force and effect, nor shall any association or 
corporation engage in the practice of the law or do law business, or both. 
However, nonresident attorneys associated with attorneys in this state in any 
case pending in this state who do not practice regularly in this state shall be 
allowed, as a matter of courtesy, to appear in the case in which they may be 
thus employed without procuring a license, if properly authorized in accor- 
dance with applicable rules of court, and when introduced to the court by a 
member in good standing of the Tennessee bar, if all the courts of the resident 
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state of the nonresident attorney grant a similar courtesy to attorneys licensed 
in this state. 
(b) Any person who violates the prohibition in subsection (a) commits a 
Class A misdemeanor. 
(c)(1) The attorney general and reporter may bring an action in the name of 
the state to restrain by temporary restraining order, temporary injunction or 
permanent injunction any violation of this chapter; to obtain a civil penalty 
in an amount not to exceed ten thousand dollars ($10,000) per violation, and 
to obtain restitution for any person who has suffered an ascertainable loss by 
reason of the violation of this chapter. The attorney general and reporter 
shall be entitled to be reimbursed for the reasonable costs and expenses of 
investigation and prosecution of acts under this chapter, including, but not 
limited to, reasonable attorney fees as well as expert and other witness fees. 

(2) The action may be brought in a court of competent jurisdiction: 

(A) In the county where the alleged violation took place or is about to 
take place; 

(B) In the county in which the defendant resides, has a principal place 
of business or conducts, transacts or has conducted business; or 

(C) If the defendant cannot be found in any of the locations in subdivi- 
sions (c)(2)(A) and (B), in the county in which the defendant can be found. 

(3) The courts are authorized to issue orders and injunctions to restrain, 
prevent and remedy violations of this chapter, and the orders and injunc- 
tions shall be issued without bond. 

(4) Any knowing violation of the terms of an injunction or order issued 

pursuant to this chapter shall be punishable by a civil penalty of not more 
than twenty thousand dollars ($20,000) per violation, in addition to any 
other appropriate relief. 
(d)(1) Any organized bar association of a municipality, county, except any 
county having a metropolitan form of government, or multi-county region in 
which a violation occurs may bring a civil action seeking relief, as provided 
in this chapter, against any person that violates this chapter. Any organized 
statewide bar association, primarily representing plaintiff attorneys and 
having no locally-based affiliate associations, may bring a civil action in the 
municipality or county in which a violation occurs seeking relief, as provided 
in this chapter, against any person that violates this chapter. Upon the 
commencement of any action brought under this section by any bar associa- 
tion, the bar association shall provide a copy of the complaint or other initial 
pleading to the attorney general and reporter, who, in the public interest, 
may intervene and prosecute the action. The pleadings shall be provided to 
the attorney general and reporter simultaneously with the initial service to 
the defendant or defendants. Additionally, all subsequent filings shall be 
provided to the attorney general and reporter, including any judgments or 
notices of appeal by the initiating bar association. 

(2) Any bar association bringing suit under this section is presumed to be 
acting in good faith and is granted a qualified immunity for the suit and the ~ 
consequences of the suit. The presumption of good faith is rebuttable upon a 
showing by a preponderance of the evidence that the suit was brought for a 
malicious purpose. 
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History. 

Acts 1935, ch. 30, § 2; C. Supp. 1950, 
§ 9983.2 (Williams, § 7116.2); Acts 1974, ch. 
604, § 1; 1974, ch. 640, § 1; T.C.A. (orig. ed.), 
§ 29-303; Acts 1989, ch. 591, § 111; 1996, ch. 
781, §§ 3, 4; 1999, ch. 128, §§ 1, 2; 2001, ch. 
189, §§ 1, 2; 2006, ch. 945, § 3; 2007, ch. 236, 
Oy el 


Cross-References. 

Acts prohibited to professional bondsmen, 
§§ 40-11-307 — 40-11-312. 

Penalty for Class A misdemeanor, § 40-35- 
“bee 

Revocation or suspension of real estate 
agent’s license for unauthorized practice, § 62- 
13-311. 


Textbooks. 
Tennessee Jurisprudence, 3 Tenn. Juris., At- 
torney and Client, §§ 4, 26. 


Law Reviews. 

Beyond Borders: Can the legal system’s juris- 
dictional structure adjust to the new economy’s 
borderless behavior? (Barry Kolar), 38 No. 1 
Tenn. B.J. 12 (2002). 

Professional Responsibilities of Lobbyists 
(William R. Bruce), 23 Mem. St. U.L. 547 
(1993). 

The Proper Scope of Nonlawyer Representa- 
tion in State Administrative Proceedings: A 
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State Specific Balancing Approach, 43 Vand. L. 
Rev. 245 (1990). 


Attorney General Opinions. 

Unauthorized practice of law, OAG 94-101, 
1994 Tenn. AG LEXIS 107 (9/9/94). 

Nonattorney agents of bonding companies 
organized as either corporations or LLC’s may 
not represent those entities on petitions for 
surrender or exoneration in court proceedings, 
OAG 05-036, 2005 Tenn. AG LEXIS 36 
(3/29/05). 

A nonlawyer corporate agent cannot initiate 
a contested case hearing by filing an initial 
pleading as this action would be in a “represen- 
tative capacity,” would constitute the “practice 
of law” under this section and T.C.A. § 23-3- 
101, and would be considered the unauthorized 
practice of law if any aspect of the undertaking 
or conduct requires the “professional judgment 
of a lawyer,” OAG 04-160, 2004 Tenn. AG 
LEXIS 172 (11/10/04). 

“Public adjuster” who engages in “law busi- 
ness” may be lable for treble damages, OAG 
05-076, 2005 Tenn. AG LEXIS 80 (5/10/05). 

Non-attorney representing or acting as a 
“spokesman” for a Medicaid recipient or appli- 
cant, OAG 07-166, 2007 Tenn. AG LEXIS 166 
(12/18/07). 

Interpleader actions by real estate brokers as 
unauthorized practice of law. OAG 14-08, 2014 
Tenn. AG LEXIS 8 (1/14/14). 


NOTES TO DECISIONS 


Analysis 


. Application. 

. Test of Qualifications to Practice Law. 

. Effect of Section on Right to Injunction. 
. Proceedings in Bankruptcy. 

. Time Limitations. 


=e OP CONE 


. Application. 

Although a parent may sue or defend on 
behalf of their minor child, a parent who is not 
“duly licensed” may not engage in the “practice 
of law” on behalf of their minor child. A claim 
asserted in a pleading by a person who is not 
entitled to practice law is a nullity. Vandergriff 
v. Parkridge E. Hosp., 482 S.W.3d 545, 2015 
Tenn. App. LEXIS 671 (Tenn. Ct. App. Aug. 21, 
2015), appeal denied, Vandergriff v. Parkridge 
East Hosp., — S.W.3d —, 2015 Tenn. LEXIS 
1014 (Tenn. Dec. 11, 2015). 

Because a surviving spouse’s pro se wrongful 
death complaint asserted claims on behalf of 
another individual and was not signed by a 
licensed attorney, the filing of that complaint 
was a nullity; the surviving spouse was not a 
licensed attorney and could not file a valid 
complaint that asserted claims on behalf of 
another individual without it being signed by a 
licensed attorney, and since the complaint was 
a nullity and had no legal effect, it did not 


operate to toll the statute of limitations. Beard 
v. Branson, — S.W.3d —, 2016 Tenn. App. 
LEXIS 233 (Tenn. Ct. App. Mar. 31, 2016), 
rehearing denied, — S.W.3d —, 2016 Tenn. 
App. LEXIS 287 (Tenn. Ct. App. Apr. 26, 2016), 
rev d, 528 S.W.3d 487, 2017 Tenn. LEXIS 540 
(Tenn. Aug. 30, 2017). 


2. Test of Qualifications to Practice Law. 

There is but one test for adequate qualifica- 
tions for the practice of law, which is defined in 
this section forbidding any person to engage in 
the practice of law or do law business unless 
such person shall have been duly licensed 
therefor. Union City & Obion County Bar Ass’n 
v. Waddell, 30 Tenn. App. 263, 205 S.W.2d 573, 
1947 Tenn. App. LEXIS 84 (Tenn. Ct. App. 
1947). 


3. Effect of Section on Right to Injunction. 

The fact that this section provides that the 
practice of law without a license is a misde- 
meanor does not deprive a court of chancery of 
the right to enjoin such unlawful practice since 
§ 29-8-113 expressly provides for injunctive 
relief where a person engages in a profession, 
business or occupation requiring a license with- 
out holding such a license. Lamb v. Whitaker, 
171 Tenn. 485, 105 S.W.2d 105, 1937 Tenn. 
LEXIS 128 (1937). 


23-3-104 


4, Proceedings in Bankruptcy. 

The examination of a debtor at a meeting of 
creditors (held pursuant to 11 U.S.C. § 341) by 
a person who is not a lawyer is permitted under 
the bankruptcy code and does not constitute 
the unauthorized practice of law under Tennes- 
see law. In re Clemmons, 151 B.R. 860, 1993 
Bankr. LEXIS 399 (Bankr. M.D. Tenn. 1993). 

Bankruptcy court had in personam jurisdic- 
tion under Fed. R. Bankr. P. 7004 to hear a 
Chapter 7 trustee’s adversary proceeding alleg- 
ing that a consultant who worked for an Illinois 
LLC engaged in the unauthorized practice of 
law, in violation of T.C.A. § 23-3-103, when he 
fielded a telephone call from a Tennessee debtor 
and answered questions the debtor asked about 
bankruptcy; the trustee had standing to pursue 
claims alleging that the consultant violated 
§ 23-3-103 and committed negligence per se 
when he gave the debtor erroneous legal advice 
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because the debtor was in the class of persons 
who were protected by § 23-3-103 and the 
trustee was a successor in interest under 11 
U.S.C. §§ 323 and 704 to the debtor’s causes of 
action. Farinash v. Upright Law, LLC (In re 
Elrod), — B.R. —, 2017 Bankr. LEXIS 3911 
(Bankr. E.D. Tenn. Nov. 14, 2017). 


5. Time Limitations. 

Where a party delayed almost six years be- 
fore commencing her claim based upon the 
alleged unauthorized practice of law, her claim 
that a law firm aided and abetted the unauthor- 
ized practice of law by an accounting firm, was 
time barred. Akins v. Edmondson, 207 S.W.3d 
300, 2006 Tenn. App. LEXIS 397 (Tenn. Ct. 
App. 2006), appeal denied, Akins v. Edmonson, 
— S.W.3d —, 2006 Tenn. LEXIS 1038 (Tenn. 
2006). 


23-3-104. Unlawful division of fees — Penalties. 


(a) Except as provided in the Tennessee rules of professional conduct, it is 
unlawful for any licensed attorney in the state to divide any fees or compen- 
sation received in the practice of law or in doing law business with any person 


not a licensed attorney. 


(b) A violation of this section is a Class C misdemeanor. 


History. 

Acts 1935, ch. 30, § 3; C. Supp. 1950, 
§ 9983.3 (Williams, § 7116.3); T.C.A. (orig. 
ed.), § 29-304; Acts 1989, ch. 591, § 118; 2006, 
ch. 945, § 4. 


Cross-References. 
Penalty for Class C misdemeanor, § 40-35- 
111. 


Law Reviews. 
Tennessee Bar Proceedings — Report of Un- 


authorized Practice of Law Committee, 24 
Tenn. L. Rev. 91. 


Attorney General Opinions. 

An attorney or law firm is prohibited from 
splitting fees with a non-lawyer, but the full or 
part-time employment of a licensed real estate 
appraiser or registered taxpayer’s agent by an 
attorney or law firm is not prohibited if that 
person is compensated on a basis other than fee 
splitting, OAG 02-029, 2002 Tenn. AG LEXIS 
30 (3/14/02). 


23-3-105. Privileged communications. 


No attorney, solicitor or counselor shall be permitted, in giving testimony 
against a client or person who consulted the attorney, solicitor or counselor 
professionally, to disclose any communication made to the attorney, solicitor or 
counselor as such by such person during the pendency of the suit, before or 


afterward, to the person’s injury. 


History. 

Code 1858, § 3973 (deriv. Acts 1821, ch. 66, 
§ 3); Shan., § 5785; mod. Code 1932, § 9978; 
T.C.A. (orig. ed.), § 29-305. 


Cross-References. 
Preserving confidences and secrets of client, 
Tenn. Sup. Ct. R. 8, RPC 1.6. 


Rule Reference. 
This section is referred to in the Advisory 


Commission Comments under Tenn. R. Evid. 
501. 


Textbooks. 

Tennessee Criminal Practice and Procedure 
(Raybin), § 27.74. 

Tennessee Jurisprudence, 21 Tenn. Juris., 
Privileged Communications, § 3; 25 Tenn. Ju- 
ris., Witnesses, § 54. 

Tennessee Law of Evidence (2nd ed., Cohen, 
Paine and Sheppeard), Rule 501; § 501.4. 
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Law Reviews. 

ESI Tennessee: At the Intersection of Privi- 
lege and E-Discovery (M. James Thomas), 44 
No. 12 Tenn. B.J. 14 (2008). 

Privileged and Confidential Information (J. 
Houston Gordon), 23 Mem. St. U.L. Rev. 565 
(1993). 

Toward a Unified Approach to Privileges and 
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Relevancy (Thomas F. Guernsey), 17 Mem. St. 
U.L. Rev. 1 (1986). 


Attorney General Opinions. 

Identification and notice requirement for ac- 
cess to public information under § 2-10-111, 
OAG 98-040, 1998 Tenn. AG LEXIS 40 (2/9/98). 


NOTES TO DECISIONS 


Analysis 


. Courts Covered. 

Embodiment of Common Law. 

. Requisites of Confidential Communications. 
. Extent of Privilege. 

—Communications in Presence of Others. 
Joint Defense. 

. —Abstract Legal Questions. 

—Matters Distinct from Legal Matter. 

. —Corporations. 

10. —Guilty Plea Knowingly Entered. 

11. No Cause of Action Created. 

12. Communication Not Privileged. 

13. Functional Equivalent Analysis. 


OONAMAWNHE 


1. Courts Covered. 

This provision applies to one licensed to prac- 
tice before justices of the peace or county court. 
Scales v. Kelley, 70 Tenn. 706, 1879 Tenn. 
LEXIS 226 (1879). 


2. Embodiment of Common Law. 

This section embodies the common law prin- 
ciple. Johnson v. Patterson, 81 Tenn. 626, 1884 
Tenn. LEXIS 81 (1884). 

T.C.A. § 23-3-105 is an embodiment of the 
common law principles of the attorney client 
privilege. Royal Surplus Lines Ins. Co. v. So- 
famor Danek Group, Inc., 190 F.R.D. 463, 1998 
U.S. Dist. LEXIS 22616 (W.D. Tenn. 1998), 
affd, 190 F.R.D. 463, 1999 U.S. Dist. LEXIS 
23632 (W.D. Tenn. 1999). 


3. Requisites of Confidential Communica- 
tions. 

Communications between a client and his 
attorney are under the seal of confidence, and 
cannot be disclosed in proof. It is not necessary 
to the application of this rule that a suit should 
be pending or anticipated, nor that there 
should be a regular retainer, or the payment of 
a fee, but the communication must be in a 
professional character, in relation to some past 
act, or right or interest in existence. McMannus 
v. State, 39 Tenn. 213, 1858 Tenn. LEXIS 282 
(1858). — 

This section does not apply to transactions 
between attorney and client where they have 
no element of confidence in them. The attorney 
is competent to testify about them. For in- 
stance, he may prove his client’s handwriting, 
what money was collected by him, when paid 


over, and to whom paid. Johnson v. Patterson, 
81 Tenn. 626, 1884 Tenn. LEXIS 81 (1884). 

The privilege assumes, of course, that the 
communications are made with the intention of 
confidentiality, and the reason for prohibiting 
disclosure ceases when the client does not ap- 
pear to have been desirous of secrecy. Hazlett v. 
Bryant, 192 Tenn. 251, 241 S.W.2d 121, 1951 
Tenn. LEXIS 399 (1951). 

There is no evidence of attempted perpetra- 
tion of fraud found in the attorney-client dis- 
cussions the defendant sought to have admitted 
into evidence and, therefore, the attorney-client 
privilege will bar the admission into evidence of 
such discussions. Galland—Henning Mfg. Co. v. 
Dempster Bros., Inc., 315 F. Supp. 68, 1970 
U.S. Dist. LEXIS 13119 (E.D. Tenn. 1970). 

The attorney-client privilege is not absolute, 
nor does it encompass all communications be- 
tween the client and the attorney. For the 
privilege to apply, the client has the burden of 
showing that the communications were made 
in the confidence of the attorney-client relation- 
ship and with the intention of confidentiality. 
Bryan v. State, 848 S.W.2d 72, 1992 Tenn. 
Crim. App. LEXIS 679 (Tenn. Crim. App. 1992). 

The requirements for the privilege to apply 
are: (1) The asserted holder of the privilege is or 
sought to become a client or is a member of the 
bar or the member’s subordinate; (2) The com- 
munication relates to a fact of which the attor- 
ney was informed by the client without the 
presence of strangers, for the purpose of secur- 
ing primarily either an opinion on law or legal 
services or assistance in some legal proceeding 
and not for the purpose of committing a crime 
or tort; and (3) The privilege has been claimed 
and not waived by the client. Royal Surplus 
Lines Ins. Co. v. Sofamor Danek Group, Inc., 
190 F.R.D. 463, 1998 U.S. Dist. LEXIS 22616 
(W.D. Tenn. 1998), affd, 190 F.R.D. 463, 1999 
U.S. Dist. LEXIS 23632 (W.D. Tenn. 1999). 


4, Extent of Privilege. 

The attorney-client privilege rule does not 
apply to the identity of an attorney’s client. 
State v. Bobo, 724 S.W.2d 760, 1981 Tenn. Crim. 
App. LEXIS 434 (Tenn. Crim. App. 1981). 

Where a party was induced to make commu- 
nications because he had retained the attorney 
to “aid in having the deed made to his wife in 
lieu of himself,” the retainer for this purpose 
was sufficient to seal the lips of the attorney as 
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to any communications on the subject of the 
client’s motives. Lockhard v. Brodie, 1 Tenn. 
Ch. 384 (1873). 

The attorney-client privilege codified in this 
section does not exclude all communications 
between an attorney and his client. Hum- 
phreys, Hutcheson & Moseley v. Donovan, 568 
F. Supp. 161, 1983 U.S. Dist. LEXIS 16081 
(M.D. Tenn. 1983), affd, 755 F.2d 1211, 1985 
U.S. App. LEXIS 29481 (6th Cir. Tenn. 1985). 

Absent special circumstances, the attorney- 
client privilege does not prohibit disclosure of 
the fact or the existence of an attorney-client 
relationship or the dates that services were 
rendered. Nor does the privilege, absent special 
circumstances, foreclose disclosure of the 
amount of money paid by a client for services. 
Humphreys, Hutcheson & Moseley v. Donovan, 
568 F. Supp. 161, 1983 U.S. Dist. LEXIS 16081 
(M.D. Tenn. 1983), affd, 755 F.2d 1211, 1985 
U.S. App. LEXIS 29481 (6th Cir. Tenn. 1985). 

Where a textile company facing a union elec- 
tion had its corporate attorney speak to the 
employees prior to the election regarding the 
dangers of unionizing, the attorney-client privi- 
lege did not bar the attorney from disclosing 
and reporting the information required by the 
Labor Management Reporting and disclosure 
Act of 1959 (29 U.S.C. § 401 et seq.) from every 
person involved in labor persuader activities, 
because the attorney was not acting as an 
attorney when he engaged in those speeches 
but as a labor persuader. Humphreys, Hutche- 
son & Moseley v. Donovan, 568 F. Supp. 161, 
1983 U.S. Dist. LEXIS 16081 (M.D. Tenn. 
1983), affd, 755 F.2d 1211, 1985 U.S. App. 
LEXIS 29481 (6th Cir. Tenn. 1985). 

The evidentiary privilege afforded by this 
section was waived by the passage of the Open 
Meetings Act (§§ 8-44-101 — 8-44-106); how- 
ever, because of the attorney’s ethical duty not 
to betray the confidences of his client, discus- 
sions between a public body and its attorney 
concerning pending litigation may be held in 
private and are not subject to the Open Meet- 
ings Act. Smith County Education Asso. v. An- 
derson, 676 S.W.2d 328, 1984 Tenn. LEXIS 936 
(Tenn. 1984). 

Affidavit that a former client claimed was 
unnecessarily prejudicial to him which stated 
that his previous attorney was the third of 
eight attorneys to represent the client during 
his divorce and that the client’s adultery went 
unabated despite an attempt at reconciliation, 
did not constitute privileged communications 
between the client and his attorney because 
they were statements of fact that were already 
public record prior to the filing of the attorney’s 
affidavit. Hartman v. Cunningham, 217 S.W.3d 
408, 2006 Tenn. App. LEXIS 709 (Tenn. Ct. 
App. 2006), appeal denied, — S.W.3d —, 2007 
Tenn. LEXIS 186 (Tenn. 2007). 

Trial court had not erred in granting sum- 
mary judgment to an attorney who was accused 
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by his client in another proceeding of commit- 
ting malpractice because the attorney had filed 
the affidavit in response to that accusation; 
even if the affidavit had contained privileged 
information, the communication was permis- 
sible pursuant to Tenn. Sup. Ct. R. Prof. Con- 
duct 8, RPC 1.6(b) because the attorney reason- 
ably believed that disclosure was necessary to 
defend against the allegations and T.C.A. § 28- 
3-105 did not provide the client a private right 
of action. Hartman v. Cunningham, 217 S.W.3d 
408, 2006 Tenn. App. LEXIS 709 (Tenn. Ct. 
App. 2006), appeal denied, — S.W.3d —, 2007 
Tenn. LEXIS 186 (Tenn. 2007). 


5. —Communications in Presence of Oth- 
ers. 

Conversations and communications between 
attorney and client which have taken place in 
the presence of third persons are not privileged. 
Hazlett v. Bryant, 192 Tenn. 251, 241 S.W.2d 
121, 1951 Tenn. LEXIS 399 (1951); Van Kirk v. 
Board of Mayor & Aldermen, 668 S.W.2d 299, 
1983 Tenn. App. LEXIS 717 (Tenn. Ct. App. 
1983). 

Where deceased signed deed in her hospital 
room in presence of her attorney, husband and 
niece, the attorney was entitled to testify con- 
cerning events in hospital room since there was 
no attempt at secrecy. Hazlett v. Bryant, 192 
Tenn. 251, 241 S.W.2d 121, 1951 Tenn. LEXIS 
399 (1951). 

A statement made by a client in public is not 
privileged and his attorney may testify thereto. 
Van Kirk v. Board of Mayor & Aldermen, 668 
S.W.2d 299, 1983 Tenn. App. LEXIS 717 (Tenn. 
Ct. App. 1983). 

When the third party in whose presence such 
communication takes place is an agent of the 
client, the confidentiality is not destroyed. 
Royal Surplus Lines Ins. Co. v. Sofamor Danek 
Group, Inc., 190 F.R.D. 463, 1998 U.S. Dist. 
LEXIS 22616 (W.D. Tenn. 1998), affd, 190 
F.R.D. 463, 1999 U.S. Dist. LEXIS 23632 (W.D. 
Tenn. 1999). 

Trial court properly allowed defendant’s trial 
counsel to testify during defendant’s perjury 
trial because defendant waived the attorney- 
client privilege by voluntarily divulging during 
his prior sentencing hearing on murder charges 
that his attorney had advised him to lie that he 
had killed the victims in self-defense. State v. 
Buford, 216 S.W.3d 323, 2007 Tenn. LEXIS 315 
(Tenn. 2007). 


6. Joint Defense. 

The joint defense privilege provides that the 
attorney client privilege may be extended to 
provide protection to confidential communica- 
tions shared among persons with a common or 
similar interest in order to set up a common 
defense strategy. Royal Surplus Lines Ins. Co. 
v. Sofamor Danek Group, Inc., 190 F.R.D. 463, 
1998 U.S. Dist. LEXIS 22616 (W.D. Tenn. 
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1998), affd, 190 FR.D. 463, 1999 U.S. Dist. 
LEXIS 23632 (W.D. Tenn. 1999). 


7. —Abstract Legal Questions. 

The rule does not apply to abstract legal 
questions, because, in such cases, no facts are 
or need be disclosed, implicating the client, and 
there is nothing of a confidential character to 
conceal. McMannus v. State, 39 Tenn. 213, 1858 
Tenn. LEXIS 282 (1858); Jackson v. State, 155 
Tenn. 371, 293 S.W. 539, 1926 Tenn. LEXIS 56 
(1927). 


8. —Matters Distinct from Legal Matter. 
Where client consulted attorney about a legal 
matter and made remarks about another mat- 
ter, separate and distinct from and uncon- 
nected with such legal matter, those remarks 
were not privileged. Jackson v. State, 155 Tenn. 
371, 293 S.W. 539, 1926 Tenn. LEXIS 56 (1927). 


9. —Corporations. 

Information pertaining to the identities of 
former officers and shareholders is outside the 
scope of confidential information ordinarily 
protected by a corporation’s attorney-client 
privilege and is discoverable. In re Southern 
Industrial Banking Corp., 35 B.R. 6438, 1983 
B.R. LEXIS 4855 (Bankr. E.D. Tenn. 1983). 

The involvement of an attorney in the com- 
mercial endeavors of a corporation does not per 
se vitiate the attorney-client privilege; how- 
ever, the participation of general counsel in the 
business of a corporation likewise does not 
automatically cloak the business activity with 
the protection of the attorney-client privilege. 
In re Southern Industrial Banking Corp., 35 
B.R. 648, 1983 B.R. LEXIS 4855 (Bankr. E.D. 
Tenn. 1983). 


10. —Guilty Plea Knowingly Entered. 

In a post-conviction hearing, where peti- 
tioner asserts that his guilty pleas were not 
voluntarily, knowingly and understandingly 
entered, the attorney-client privilege should be 
waived as to that issue; a client may not use his 
or her version of the events involving the attor- 
ney as a sword while raising the privilege as a 
shield to prevent the attorney from being used 
in responding to the attack. Bryan v. State, 848 
S.W.2d 72, 1992 Tenn. Crim. App. LEXIS 679 
(Tenn. Crim. App. 1992). 


11. No Cause of Action Created. 

This section does not embody a common law 
or statutory cause of action. Quarles v. Suther- 
land, 215 Tenn. 651, 389 S.W.2d 249, 1965 
Tenn. LEXIS 640, 20 A.L.R.3d 1103 (1965). 


12. Communication Not Privileged. 
Communications that defendant had with 
the victim’s best friend, an attorney, were not 
subject to the attorney-client privilege, because 
the attorney informed both defendant and the 
officers that she did not represent defendant 
and was at the crime scene as a friend. State v. 
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Jackson, — 8.W.3d —, 2012 Tenn. Crim. App. 
LEXIS 1003 (Tenn. Crim. App. Dec. 10, 2012), 
modified, 444 S.W.3d 554, 2014 Tenn. LEXIS 
619 (Tenn. Aug. 22, 2014). 

Because of an attorney’s repeated statements 
to defendant that the attorney was not acting 
as defendant’s attorney, but was present at the 
scene because of the attorney’s friendship with 
the victim, the trial court’s finding that the 
attorney could testify, as defendant had no 
reasonable belief or expectation that the attor- 
ney had assented to the formation of an attor- 
ney-client relationship, was not clearly errone- 
ous. State v. Jackson, 444 S.W.3d 554, 2014 
Tenn. LEXIS 619 (Tenn. Aug. 22, 2014). 

Counsel was not licensed to practice law 
prior to the filing of the suit, thereby establish- 
ing that her discussions with plaintiffs prior to 
her licensure were not subject to the attorney- 
client privilege; defendants intended to illicit 
testimony from counsel concerning the main 
issue at trial, namely when the construction 
defects were discovered, and the court upheld 
the disqualification of counsel. Diemoz v. 
Huneycutt, — S.W.3d —, 2020 Tenn. App. 
LEXIS 204 (Tenn. Ct. App. May 6, 2020). 

Attorney-client privilege did not protect com- 
munications between the wife and her divorce 
attorney and a criminal defense attorney be- 
cause the wife had not met her burden of proof 
to establish that the privilege applied to any 
specific communication at issue; the wife did 
not show which meeting or meetings her friend 
was present for and which she was not. Pagli- 
ara v. Pagliara, — S.W.3d —, 2020 Tenn. App. 
LEXIS 299 (Tenn. Ct. App. June 29, 2020). 


13. Functional Equivalent Analysis. 

Attorney-client privilege applies to communi- 
cations between an entity’s legal counsel and a 
third-party nonemployee of the entity if the 
nonemployee is the functional equivalent of the 
entity's employee and when the communica- 
tions relate to the subject matter of legal coun- 
sel’s representation of the entity and the com- 
munications were made with the intention that 
they would be kept confidential. Dialysis Clinic, 
Inc. v. Medley, 567 S.W.3d 314, 2019 Tenn. 
LEXIS 17 (Tenn. Jan. 25, 2019). 

Court may find that a third-party nonem- 
ployee is the functional equivalent of an em- 
ployee after considering the following non-ex- 
clusive factors: whether the nonemployee 
performs a specific role on behalf of the entity, 
whether the nonemployee acts as a representa- 
tive of the entity, whether the nonemployee 
possesses information no one else has, whether 
the nonemployee is authorized by the entity to 
communicate with its attorneys, and whether 
the nonemployee’s communications with the 
entity’s attorneys are treated as confidential. 
Dialysis Clinic, Inc. v. Medley, 567 S.W.3d 314, 
2019 Tenn. LEXIS 17 (Tenn. Jan. 25, 2019). 

If a court determines that the nonemployee’s 
communications qualify for the attorney-client 


23-3-106 


privilege because the nonemployee is the func- 
tional equivalent of an employee, then the court 
should use the standard already in place in 
Tennessee to determine whether the privilege 
attaches. Dialysis Clinic, Inc. v. Medley, 567 
S.W.3d 314, 2019 Tenn. LEXIS 17 (Tenn. Jan. 
25, 2019). 

Property management company was the 
functional equivalent of an employee of the 
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corporation, the communications related to the 
subject matter of counsel’s representation of 
the corporation, and the communications were 
made with the intent that they would be kept 
confidential; the trial court properly found the 
documents in question were protected by the 
attorney-client privilege. Dialysis Clinic, Inc. v. 
Medley, 567 S.W.3d 314, 2019 Tenn. LEXIS 17 
(Tenn. Jan. 25, 2019). 


23-3-106. Testimony as to interests transferred pending action. 


No attorney, solicitor or other person, under the pretext of having trans- 
ferred an interest in real estate, obligations for the performance of contracts or 
notes for money, during the pendency of any suit at law, shall be permitted to 
give testimony in favor of those who held a joint interest with the attorney, 
solicitor or other person at the commencement of such suits, or by which the 
attorney, solicitor or other person would be released from any liability to 


perform contracts or pay money. 


History. 

Code 1858, § 3974 (deriv. Acts 1821, ch. 66, 
§ 3); Shan., § 5786; mod. Code 1932, § 9979; 
modified; T.C.A. (orig. ed.), § 29-306. 


Cross-References. 
Husband and wife as competent witnesses, 
§ 24-1-201. 


23-3-107. Penalty for improper testimony. 


Any attorney offering to give testimony in any of the cases provided for in 
§§ 23-3-105 and 23-3-106 shall be rejected by the court, and the attorney 
commits a Class C misdemeanor, for which, on conviction, the attorney shall 
also be stricken from the rolls, if a practicing attorney. 


History. 

Code 1858, § 3975 (deriv. Acts 1821, ch. 66, 
§ 3); Shan., § 5787; Code 1932, § 9980; T.C.A. 
(orig. ed.), § 29-307; Acts 1989, ch. 591, § 113. 


Cross-References. 
Penalty for Class C misdemeanor, § 40-35- 
111. 


Rule Reference. 

This section is referred to in the Advisory 
Commission Comments under Tenn. R. Evid. 
501. 

This section is referred to in Tenn. Sup. Ct. R. 
8, RPC 1.6-1.10; 5.1. 


Textbooks. 
Tennessee Law of Evidence (2nd ed., Cohen, 
Paine and Sheppeard), Rule 501; § 501.4. 


Law Reviews. 

ESI Tennessee: At the Intersection of Privi- 
lege and E-Discovery (M. James Thomas), 44 
No. 12 Tenn. B.J. 14 (2008). 

Privileged and Confidential Information (J. 
Houston Gordon), 23 Mem. St. U.L. Rev. 565 
(1993). 


23-3-108. Falsely representing self as a lawyer. 


(a) It is unlawful for any person, either directly or indirectly, falsely to 
advertise the person as, or hold the person out as, a lawyer. 
(b) A violation of this section is a Class E felony. 
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History. Textbooks. 
Acts 1955, ch. 259, § 1; T.C.A., § 29-312; Tennessee Criminal Practice and Procedure 
Acts 1989, ch. 591, § 27. (Raybin), § 27.194. 


Cross-References. 
Penalty for Class E felony, § 40-35-111. 


23-3-109. Advertised fee as basis for court award for services. 


Notwithstanding any the law to the contrary, whenever an attorney adver- 
tises a fee for a legal service, the advertisement shall be prima facie evidence 
of the reasonableness of the fee; and no court shall award a fee in excess of the 
advertised amount unless the attorney proves additional compensation is 
reasonable under the facts and circumstances of the legal service provided. 


History. 
Acts 1980, ch. 684, § 1; T-C.A., § 29-313. 


23-3-110. [Reserved.] 


23-3-111. Delinquency in student loan repayment — Exception for 
medical hardship. 


The supreme court is encouraged to establish guidelines to suspend, deny or 
revoke the license of an attorney who is delinquent or in default on a 
repayment or service obligation under a guaranteed student loan identified in 
§ 63-1-141(a) or when the attorney has failed to enter into a payment plan or 
comply with a payment plan previously approved by TSAC or a guarantee 
agency. The supreme court is further encouraged to establish guidelines that 
would not suspend, deny, or revoke the license of an attorney if the default or 
delinquency is the result of a medical hardship that prevented the person from 
working in the person’s licensed field and the medical hardship significantly 
contributed to the default or delinquency. 


History. 
Acts 1999, ch. 476, § 4; 2018, ch. 744, § 3. 


23-3-112. Action to recover damages for loss as a result of unlawful 
action or conduct. 


(a)(1) Any person who suffers a loss of money or property, real, personal or 
mixed, or any other article, commodity or thing of value wherever situated, 
as a result of an action or conduct by any person that is declared to be 
unlawful under § 23-3-103, § 23-3-104 or § 23-3-108, may bring an action 
to recover an amount equal to the sum of treble any actual damages 
sustained by the person and treble any amount paid by the person, and may 
be afforded such other relief as the court considers necessary and proper. 

(2) The action may be brought in a court of competent jurisdiction in the 
county where the alleged acts or conduct took place or is taking place, in the 
county in which the defendant resides, has a principal place of business, 
conducts, transacts or has transacted business, or, if the defendant cannot be 
found in any of those locations, the action may be brought in the county in 
which the defendant can be found. 
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(3) Ifthe court finds that the defendant knowingly or willfully engaged in 
unlawful acts or conduct under § 23-3-103, § 23-3-104 or § 23-3-108, the 
court may award treble the actual damages sustained and treble the amount 
paid, and may provide such other relief as it considers necessary and proper. 

(4)(A) Any person who has been affected by an act or conduct declared to 

be a violation of § 23-3-103, § 23-3-104 or § 23-3-108 may accept any 

written reasonable offer of settlement made by the person or persons 
considered to have violated this chapter; provided, that the tender of 
acceptance of a settlement offer shall not abate any proceeding com- 
menced by the attorney general and reporter under this chapter. 

(B) The settlement may be set aside by a court of competent jurisdiction 

at the request of the affected person, if the request is made within one (1) 
year from the date of the settlement agreement and if the court finds the 
settlement to be unreasonable. If the person was not represented by legal 
counsel at the time of the offer of settlement, the person claiming the 
benefit of the settlement shall have the burden of establishing that it is 
reasonable. 

(5) Any permanent injunction, judgment or final court order made pursu- 
ant to § 23-3-103(c)(1) that has not been complied with shall be prima facie 
evidence of the violation of this chapter in any action brought pursuant to 
this section. 

(6) Upon a finding by the court that a provision of § 23-3-103, § 23-3-104 
or § 23-3-108 has been violated, the person bringing the action shall be 
entitled to be reimbursed for the reasonable costs and expenses of investi- 
gation and prosecution of acts under this chapter, including, but not limited 
to, reasonable attorney fees, as well as expert and other witness fees. 

(b) This section shall not apply to an action initiated by the attorney general 
and reporter, any district attorney general or bar association as defined in 
§ 23-3-103(d). 

(c)(1) Upon the commencement of any action brought under this section, the 
plaintiff shall mail a copy of the complaint or other initial pleading to the 
attorney general and reporter, who, in the public interest, may intervene in 
the case. If the attorney general and reporter does not intervene, the plaintiff 
shall mail a copy of the judgment, order or decree to the attorney general and 
reporter upon the entry of any judgment, order or decree in the action. 

(2) Ifa party to an action under this section appeals a judgment, order or 
decree concluding this action, a copy of the notice of appeal shall be served 
by the appellant upon the attorney general and reporter, who, in the public 
interest, may intervene on appeal. 

(d) Any private action commenced pursuant to this section shall be brought 
within three (3) years from the person’s discovery of the unlawful act or 
conduct. 


History. 
Acts 2006, ch. 945, § 5. 
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23-3-113. Practice before administrative boards and agencies ex- 
cepted. 


The enforcement provisions of this chapter shall not apply to any person 
while practicing before state administrative boards and agencies who is 
authorized by statute to practice and act in a representative capacity before 
the state or local administrative boards and agencies. 


History. 
Acts 2006, ch. 945, § 7. 


CHAPTER 4 
LAWYERS’ ASSISTANCE PROGRAMS 


Section 

23-4-101. Civil immunity. 

23-4-102. Presumption of good faith. 

23-4-103. Persons entitled to immunity. 

23-4-104. Information subject to attorney-client privilege. 

23-4-105. Confidentiality of records, proceedings and communications. 


23-4-101. Civil immunity. 


A person who in good faith reports information or takes action in connection 
with a lawyers’ assistance program, or a person who receives information in 
connection with a lawyers’ assistance program, is immune from civil liability 
for reporting the information, taking the action or taking no action; provided, 
that the person has acted in good faith and without malice. 


History. 
Acts 1993, ch. 359, § 1. 


Rule Reference. 
This section is referred to in Tenn. Sup. Ct. R. 
33. 


23-4-102. Presumption of good faith. 


A member of a lawyers’ assistance program, or person reporting information 
to a lawyers’ assistance program, is presumed to have acted in good faith and 
without malice. A person alleging lack of good faith has the burden of proving 
bad faith and malice. 


History. 
Acts 1993, ch. 359, § 1. 


Rule Reference. 
This section is referred to in Tenn. Sup. Ct. R. 
33. 


23-4-103. Persons entitled to immunity. 


The civil immunity provided in this chapter shall be liberally construed to 
accomplish the purposes of this chapter. The persons entitled to immunity 
under this chapter include: 
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(1) A lawyers assistance program approved by the Tennessee supreme 
court that provides assistance to attorneys suspected of having an impaired 
ability to practice law because of abuse of alcohol or other drugs, or because 
of any other physical or mental infirmity causing impairment; 

(2) Amember, employee or agent of the program, association or nonprofit — 
corporation; and 

(3) A person who reports or provides information concerning an impaired 
professional, including, but not limited to, persons designated to monitor or 
supervise the course of treatment or rehabilitation of an impaired profes- 
sional. 


History. 
Acts 1993, ch. 359, § 1. 


Rule Reference. 
This section is referred to in Tenn. Sup. Ct. R. 
33. 


23-4-104. Information subject to attorney-client privilege. 


All information, in any form whatsoever, furnished to the lawyers’ assistance 
program shall be a privileged communication and shall be governed by the 
laws pertaining to the attorney-client privilege. 


History. 
Acts 1993, ch. 359, § 1. 


23-4-105. Confidentiality of records, proceedings and communica- 
tions. 


The records, proceedings and all communications of any lawyers’ assistance 
program shall be deemed confidential and shall not be available for court 
subpoena. This section shall not prevent the subpoena of business records that 
are otherwise available through subpoena. Such records are not to be con- 
strued as privileged merely because they have been provided to a lawyers’ 
assistance committee. 


History. Cross-References. 
Acts 1993, ch. 359, §- 1. Confidentiality of public records, § 10-7-504. 


Index 


A 


ABATEMENT, REVIVAL AND SURVIVAL 
OF ACTIONS. 
Contracts. 


Actions surviving death of party, §20-5-102. 


Courts of general sessions, §16-15-711. 
Death. 


Actions surviving death of party, §20-5-102. 


Beneficiary. 

Death before action, §20-5-111. 
Death during action, §20-5-112. 

Executor or administrator, §20-5-114. 

Injury resulting in death. 

Succession to cause of action, §20-5-106. 

Nominal plaintiff, §20-5-117. 

Torts. 

Causes surviving death of tort-feasor, 
§20-5-103. 
Decedents’ estates. 
Revival. 
By or against heirs, §20-5-104. 
By or against successor in interest, 
§20-5-105. 
Executors and administrators. 

Death of executor or administrator, 

§20-5-114. 
Fetuses. 

Injury resulting in death. 

Succession to cause of action, §20-5-106. 
Husband and wife. 

Wrongful death. 

Action for death of spouse, §20-5-110. 
Insurance. 

Automobile liability insurance carrier 
negligent in failing to settle claim 
against insured. 

Assignment of right of action for benefit 
of creditors, §20-5-118. 
Actions not abated because of 
assignment, §20-5-118. 
Survival of action, §20-5-118. 
No abatement where cause survives, 
§20-5-101. 
Substitution of parties in revivor, 
§20-5-116. 
Torts. 

Causes surviving death of tort-feasor, 

§20-5-103. 
Unborn children. 

Injury resulting in death. 

Succession to cause of action, §20-5-106. 


ABORTION. 
Court of appeals. 
Parental consent for abortion. 
Exception to appellate jurisdiction, 
§16-4-108. 


ABORTION —Cont’d 
Minors. 
Parental consent for abortion by minor. 
Court of appeals. 
Exception to appellate jurisdiction, 
§16-4-108. 


ACCOUNTS AND ACCOUNTING. 
Clerks of court. 
Generally, §§18-2-101 to 18-2-104. 


ACTIONS. 
Abatement, revival and survival of 
actions, §§$20-5-101 to 20-5-118. 
Chancery courts. 
Chancery proceedings generally, §§21-1-101 
to 21-1-811. 
Constitutionality constitutionality of 
state statutes, orders or rules. 
Actions challenging constitutionality, 
seeking declaratory or injunctive relief 
and against state, three judge panel to 
hear and determine, §§20-18-101 to 
20-18-105. 
Dismissal of actions. 
Costs, §§20-12-110, 20-12-112. 
Part of defendants, §20-9-401. 
Equal access to justice. 
Civil legal representation, $16-3-808. 
Indigent persons. 
Civil legal representation of indigents fund, 
§16-3-808. 
Pauper’s oath, §20-12-127. 
Lien on right of action. 
Attorneys at law, §§23-2-102, 23-2-103. 
Limited liability companies. 
Venue where defendant not natural person, 
§20-4-104. 
Limited partnerships (2017). 
Venue where defendant not natural person, 
§20-4-104. 
Oaths. 
Pauper’s oath, §20-12-127. 
Opioid settlement agreements, statewide, 
§§20-13-201 to 20-13-205. 
Partnerships. 
Venue of action where defendant not 
natural person, §20-4-104. 
Personal property. 
Recovery of personalty. 
Courts of general sessions. 
Jurisdiction, §16-15-502. 
Public participation act, §§20-17-101 to 
20-17-110. 
Revival of actions, §§20-5-101 to 20-5-118. 
State of Tennessee. 
General provisions, §§20-13-101 to 
20-13-110. 
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ACTIONS —Cont’d 
State of Tennessee —Cont’d 
Opioid settlement agreements, statewide, 
§§20-13-201 to 20-13-205. 
States. 
Tax recovery by other states in courts of 
Tennessee. 
Reciprocity required, §20-13-109. 
Survival of actions. 
Abatement, revival and survival of actions, 
$§20-5-101 to 20-5-118. 
Taxation. 
Foreign states. 
Reciprocity as prerequisite, §20-13-109. 
Tennessee public participation act, 
§§20-17-101 to 20-17-110. 
Transfer of actions, §16-1-116. 
Transitory actions. 
Venue, §20-4-101. 
Violence in the workplace. 
Temporary restraining order, §§20-14-101 to 
20-14-108. 
Workplace violence. 
Temporary restraining order, §§20-14-101 to 
20-14-108. 


ADDICTS. 
Attorneys at law. 
Lawyers assistance program, §§23-4-101 to 
23-4-105. 
Drug courts, §§16-22-101 to 16-22-114. 


ADDITUR. 
Inadequate verdict. 
Suggestion of additur, §20-10-101. 


ADMINISTRATION OF ESTATES. 
Chancery courts. 
Jurisdiction, §16-16-201. 


ADMINISTRATIVE OFFICE OF THE 
COURTS, §§16-3-801 to 16-3-821. 
Automated court information system, 

§16-1-117. 
Electronic filing system. 

Office to authorize system providers and 
establish technical standards, 
§16-1-118. 

Firearms and other weapons. 

FBI-NICS index. 

Information reported to index. 
Administrative office of courts making 
reports on behalf of court clerks, 
information to be provided for, 
§16-1-117. 
Indigent persons. 
Civil representation. 
Voluntary fund for indigent civil 
representation, §16-3-821. 
Integrated criminal justice steering 
committee, §§16-3-814 to 16-3-820. 

Advisory council appointments, §16-3-818. 

Compensation, §16-3-819. 

Composition, §16-3-818. 

Duties, §16-3-816. 

Established, §16-3-815. 
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ADMINISTRATIVE OFFICE OF THE 
COURTS —Cont’d 
Integrated criminal justice steering 
committee —Cont’d 
Goals of integrated criminal justice system, 
§16-3-817. 
Internal operating procedures of committee, 
§16-3-818. 
Purpose, §16-3-815. 
Short title of provisions, §16-3-814. 
Staffing for integrated criminal justice 
projects, §16-3-820. 
Mental health commitments. 
FBI-NICS index. 
Information reported to index. 
Administrative office of courts making 
reports on behalf of court clerks, 
information to be provided for, 
§16-1-117. 
Statistical information on caseloads. 
Duties as to, §16-1-117. 
Tennessee bureau of investigation. 
Providing bureau with information 
regarding case disposition and 
reporting compliance, §16-3-812. 
Trial court vacancy commission. 
Records of commission, maintenance, 
§17-4-311. 


ADMINISTRATIVE PROCEDURE. 
General assembly. 
Member of general assembly as witness, 
party or attorney. 


Continuance, postponement, etc., 
authorized, §20-7-106. 


ADOPTION. 
Chancery courts. 
Jurisdiction, §16-11-110. 
Circuit courts. 
Jurisdiction, §16-10-108. 
Jurisdiction. 
Chancery courts, §16-11-110. 
Circuit courts, §16-10-108. 


ADVERTISING. 
Attorneys at law. 
Fees. 
Advertised fee as basis for court award 
for services, §23-3-109. 


AFFIDAVITS. 
County clerks. 
Power to take affidavits, §18-6-114. 
Courts of general sessions. 
Removal of actions. 
Filing of affidavit with application, 
§16-15-732. 
Violence in the workplace. 
Injunction or TRO, §20-14-103. 
Workplace violence. 
Injunction or TRO, §20-14-103. 


AGE. 
Judges, §17-1-101. 
Court of appeals, §16-4-102. 
Court of criminal appeals, §16-5-102. 
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AGE —Cont’d 
Judges —Cont’d 

Supreme court, §§16-3-101, 17-1-101. 
Jury. 

Qualifications of jurors, §22-1-101. 


AGED PERSONS. 
Attorneys at law. 
Tennessee lawyer assistance program 
(TLAP), §§23-4-101 to 23-4-105. 
Jury. 
Exemptions from service. 
75 or older and incapable of service due 


to mental or physical condition, 
§22-1-103. 


ALCOHOLIC BEVERAGES. 
Abuse of alcohol. 

Attorneys at law, §§23-4-101 to 23-4-105. 
Attorneys at law. 


Tennessee lawyer assistance program 
(TLAP), §§23-4-101 to 23-4-105. 


ALCOHOLISM. 
Attorneys at law. 
Lawyers assistance program, §§23-4-101 to 
23-4-105. 


ALIENS. 
Court reporters. 
Licensing and regulation. 
Board of court reporting. 
Citizenship, qualification of members, 
§20-9-604. 
Jury. 
Disqualified or potentially disqualified 
jurors. 
List prepared by jury coordinator and 
sent to administrator of elections, 
§22-2-317. 


ALIMONY. 
Long-arm statute, §20-2-214. 


ANNULMENT OF MARRIAGE. 
Long-arm statute. 

Classes of action to which applicable, 

§20-2-214. 

Service of process. 

Long arm statute. 

Classes of actions to which applicable, 
§20-2-214. 


APPEALS. 
Bonds, surety. 
Municipal court judgments, §16-18-307. 
Chancery court. 
Court of appeals to have jurisdiction, 
§16-16-201. 
Chancery proceedings. 
Notice of appellate decree, §21-1-811. 
Remand. 
Reinstatement of remanded cases, 
§21-1-810. 
Circuit courts. 
Jurisdiction, §16-10-112. 
City courts. 
Appeals, §16-18-307. 


APPEALS —Cont’d 


Constitutionality of state statutes, orders 
or rules. 

Actions challenging constitutionality, 
seeking declaratory or injunctive relief 
and against state, three judge panel to 
hear and determine. 

Appeals from panel. 
Jurisdiction, §20-18-104. 
Costs. 
Bill of costs on appeal, §20-12-139. 
Courts of general sessions. 
Appeals from, §20-12-111. 
Security. 
Plaintiff to give, §20-12-123. 

Payments by clerk of trial court, 
§20-12-141. 

Payments from appellate to trial court, 
§20-12-140. 

Court of appeals. 

Jurisdiction, §16-4-108. 

Reversal of court of appeals on remittitur, 
§20-10-103. 

Rules of appellate procedure. 

Rules governing procedure on appeal, 
§16-4-115. 
Summons and process, §16-4-110. 
Court of criminal appeals. 

Docketing, §16-5-110. 

Fees and costs, §16-5-109. 

Jurisdiction, §16-5-108. 

Place of filing, §16-5-110. 

Reversal of court of appeals on remittitur, 
§20-10-103. 


Defects in appeals. 


Courts of general sessions. 
Circuit court to supply defects, 
§20-11-102. 


E-filing. 


Administrative office of the courts to 
authorize system providers and 
establish technical standards, 
§16-1-118. 

Filing of papers. 

E-filing. 

Administrative office of the courts to 
authorize system providers and 
establish technical standards, 
§16-1-118. 

Inadequate verdict, §20-10-101. 
Interlocutory appeals. 

Supreme court. 

Jurisdiction, §16-3-201. 


Judges of appellate courts. 


Appointment, §§17-4-101 to 17-4-106. 


Judicial conduct (board). 


Supreme court. 
Aggrieved judge may appeal to supreme 
court, §17-5-309. 
Mental health. 
Judges. 
Insanity of judge pending appeal, 
§17-1-306. 
Municipal court judgments, §16-18-307. 
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APPEALS —Cont’d 
Public participation act. 
Dismissal of action filed in response to 
exercise of first amendment rights. 
Appeal of decision on petition, 
§20-17-106. 
Remittitur. 
Courts of general sessions. 
Civil procedure, §16-15-726. 
Reversal. 


Reversal of court of appeals on remittitur, 


§20-10-108. 
Reversal on protested remittitur, 
§20-10-102. 
Reversal. 
Remittitur. 


Reversal of court of appeals on remittitur, 


§20-10-103. 
Reversal on protested remittitur, 
§20-10-102. 
Rules of appellate procedure. 
Court of appeals. 
Rules governing procedure on appeal, 
§16-4-115. 
Supersedeas. 
Supreme court. 
Judges may grant, §16-3-205. 
Supreme court. 
Interlocutory appeals. 
Jurisdiction, §16-3-201. 
Jurisdiction, §16-3-201. 
Appellate jurisdiction, §16-4-108. 
Terms of court. 
During term, §16-3-209. 
Taken before term, §16-3-208. 
Tennessee public participation act. 
Dismissal of action filed in response to 
exercise of first amendment rights. 
Appeal of decision on petition, 
§20-17-106. 
Transfer, §16-1-116. 


APPEARANCES. 
Pro hac vice, §23-1-108. 


APPOINTMENT OF ATTORNEY FOR 
ACCUSED, §23-2-101. 


APPORTIONMENT. 


Constitutionality of state statutes, orders 


or rules. 
Actions challenging constitutionality, 


seeking declaratory or injunctive relief 


and against state, three judge panel to 
hear and determine. 
Apportionment or redistricting of state 
legislative or congressional districts. 


Substitute plans by courts, restrictions, 


§20-18-105. 


ARBITRATION. 

Chancery courts. 
Jurisdiction, §16-11-112. 

Circuit courts. 
Jurisdiction, §16-10-105. 
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ARBITRATION —Cont’d 
Jurisdiction. 
Chancery courts, §16-11-112. 
Circuit courts, §16-10-105. 


ASSAULT. 
Domestic assault. 
Shelby county. 
Domestic violence court for Shelby 
county, §16-15-5014. 


ASSEMBLY. 
Right of assembly. 
Tennessee public participation act, 
§§20-17-101 to 20-17-110. 


ASSOCIATIONS. 
Actions against unincorporated 
associations, §20-2-202. 
Service of process. 
Courts of general sessions, §16-15-903. 
Long-arm statute. 
Service of process upon association in 
foreign country, §20-2-113. 
Service of process. 
Long-arm statute. 
Service upon association in foreign 
country, §20-2-113. 
Personal service against unincorporated 
associations. 
Courts of general sessions, §16-15-903. 


ATTACHMENT. 
Chancery proceedings. 
Constructive service. 
Attachment without service of decree, 
§21-1-806. 
Enforcement of orders and decrees 
generally, §21-1-804. 
Issuance of attachment, §21-1-805. 
Nonperformance of decree. 
Commitment, §21-1-807. 
Sequestration, §21-1-801. 
Court of general sessions. 
Powers, §16-15-713. 
Jurisdiction. 
Courts of general sessions. 
Power to issue attachments, §16-15-713. 


ATTORNEY ASSISTANCE PROGRAM, 
§§23-4-101 to 23-4-105. 


ATTORNEY GENERAL. 
Compromise of litigation. 
Power, §20-13-103. 
Judicial conference. 
Ex officio member and legal advisor, 
§17-3-102. 
Litigation compromises. 
Power, §20-13-103. 
Opioid settlement agreements. 
Claims regarding opioids, authority, 
§20-13-203. 
Statutory construction. 
Powers of attorney general not restricted 
or limited by provisions, §20-13-205. 
Practice of law. 
Enforcement of unlawful practice of law 
provisions, §23-3-103. 
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ATTORNEY GENERAL —Cont’d 
Settlement of litigation. 
Power, §20-13-103. 


ATTORNEY LIENS, §§23-2-102, 23-2-103. 


ATTORNEYS AT LAW. 
Admission to practice law. 
Applications. 
Examination of applicants, §23-1-103. 
Fee, §23-1-106. 
Accounting for fees, §23-1-106. 
Bar examination, §§23-1-103, 23-1-104. 
Foreign license. 
Admission on foreign license, §23-1-105. 
License required, §23-1-108. 
Women, §23-1-107. 
Advertising. 
Fees. 
Advertised fee as basis for court award 
for services, §23-3-109. 
Aged persons. 
Tennessee lawyer assistance program 
(TLAP), §§23-4-101 to 23-4-105. 
Alcoholic beverages. 
Tennessee lawyer assistance program 
(TLAP), §§23-4-101 to 23-4-105. 
Appearances. 
Pro hac vice, §23-1-108. 
Attorney assistance program, §§23-4-101 
to 23-4-105. 
Bar examination, §23-1-103. 
Certification and admission of successful 
applicants, §23-1-104. 
Board of law examiners. 
Appointment of members, §23-1-101. 
Compensation of members, §23-1-101. 
Composition, §23-1-101. 
Creation, §23-1-101. 
Expenses of members. 
Travel expenses, §23-1-101. 
Generally, §23-1-101. 
Number of members, §23-1-101. 
Bonds, surety. 
Execution of papers. 
Power of attorney to execute papers, 
§23-2-104. 
Clerks of court. 
Practice of law, §18-1-110. 
Prohibited, §23-3-102. 
Criminal law and procedure. 
Division of fees. 
Unlawful division, §23-3-104. 
Falsely representing self as lawyer, 
§23-3-108. 
Privileged communications. 
Improper testimony, §23-3-107. 
Unlawful practice, §23-3-103. 
Definitions. 
Practice of law, §23-3-101. 
Disabled persons. 
Lawyers assistance program, §§$23-4-101 to 
23-4-105. 
Execution of papers. 
Power of attorney to execute papers, 
§23-2-104. 


ATTORNEYS AT LAW —Cont’d 
Execution of papers —Cont’d 
Subpoenas. 
Service of subpoenas, §23-2-105. 
Felonies. 
Falsely representing self as lawyer, 
§23-3-108. 
Foreign attorneys. 
Counsel and opinions on foreign country’s 
law. 
Service in state for purpose of, §23-2-106. 
Pro hac vice appearances, §23-1-108. 
Fraud. 
Falsely representing self as lawyer, 
§23-3-108. 
Damages, action for, §23-3-112. 
General assembly. 

Member of general assembly as attorney. 
Grounds for continuance, §20-7-106. 
Impaired lawyers or judge, §§23-4-101 to 

23-4-105. 

Incapacitated persons. 
Lawyers assistance program, §§23-4-101 to 
23-4-105. 
Indigent persons. 
Appointment of counsel, §23-2-101. 
Civil representation. 

Voluntary fund for indigent civil 
representation, §16-3-821. 
Lawyers assistance program, §§23-4-101 

to 238-4-105. 

Lien on right of action, §23-2-102. 
Actions begun before employment, 
§23-2-103. 
Mental health. 
Tennessee lawyer assistance program 
(TLAP), §§23-4-101 to 23-4-105. 
Misdemeanors. 
Division of fees. 
Unlawful division, §23-3-104. 
Privileged communications. 
Improper testimony, $23-3-107. 
Unlawful practice, §23-3-103. 
Nonresidents. 
Pro hac vice appearances of nonresident 
attorneys, §23-1-108. 
Out of state attorneys. 
Pro hac vice appearances, §23-1-108. 
Overseas counsel. 
Service by Tennessee attorney as, 
§23-2-106. 
Party acting as own attorney, §23-1-109. 
Power of attorney. 
Execution of papers. 

Power of attorney to execute papers, 

§23-2-104. 
Practice of law. 
Chancellors. 

Prohibited from practicing, exception for 
purposes of winding up practice, 
§23-3-102. 

Clerks of court, §18-1-110. 
Prohibited from practicing, §23-3-102. 
Defined, §23-3-101. 
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ATTORNEYS AT LAW —Cont’d 
Practice of law —Cont’d 
Judges, §17-1-105. 

Prohibited from practicing, exception for 
purposes of winding up practice, 
§23-3-102. 

Public officers prohibited from practicing, 
§23-3-102. 
Sheriffs. 
Prohibited from practicing, §23-3-102. 
Unlicensed practice. 

Damages, action for, §23-3-112. 

Penalty, §23-3-103. 

Prohibited, §§23-1-108, 23-3-103. 
Privileged communications, §23-3-105. 
Interests transferred pending action. 

Testimony as to, §23-3-106. 

Penalty for improper testimony, §23-3-107. 
Pro bono legal services. 
Public employees not prohibited from 
voluntarily providing, §23-3-102. 
Pro hac vice, §23-1-108. 
Pro se representation, §23-1-109. 
Public officers and employees. 
Practice of law. 
Prohibited from practicing, §23-3-102. 
Pro bono legal services. 
Public employees not prohibited from 
voluntarily providing, §23-3-102. 
Service of process. 
Subpoenas. 
Service of subpoenas, §23-2-105. 
Student loans. 
Delinquency in repayment. 

Suspension, denial or revocation of 

license. 
Supreme Court encouraged to establish 
guidelines, §23-3-111. 
Subpoenas. 
Service of subpoenas, §23-2-105. 
Substance abuse. 
Tennessee lawyer assistance program 
(TLAP), §§23-4-101 to 23-4-105. 
Tennessee lawyer assistance program 
(TLAP), §§23-4-101 to 23-4-105. 
Unauthorized practice of law, §§23-1-108, 
23-3-103. 
Administrative practice exception, 
§23-3-113. 
Damages. 
Actions for damages, §23-3-112. 
Witnesses. 
Subpoenas. 
Service of subpoenas, §23-2-105. 
Women. 
Admission to practice law, §23-1-107. 


ATTORNEYS’ FEES. 

Advertised fee as basis for court award 
for services, §23-3-109. 

Contractual attorney fees, claim for, 
§20-6-301. 
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ATTORNEYS’ FEES —Cont’d 
Dismissal of action for failure to state a 
claim. 

Assessment of costs and fees, §20-12-119. 

Division of fees. 

Unlawful division, §23-3-104. 
Damages, action for, §23-3-112. 
Penalty, §23-3-104. 

Indigent persons. 

Civil representation. 

Voluntary fund for indigent civil 
representation, §16-3-821. 
Practice of law. 
Unlawful practice. 
Damages, action for, §23-3-112. 
Enforcement of provision by attorney 
general and reporter, §23-3-103. 
Public participation act. 
Dismissal of action filed in response to 
exercise of first amendment rights. 
Award of costs and fees, §20-17-107. 
Tennessee public participation act. 
Dismissal of action filed in response to 
exercise of first amendment rights. 
Award of costs and fees, §20-17-107. 


AUTOMATED COURT SYSTEM 
HARDWARE REPLACEMENT LOAN 
FUND, §16-3-1001. 


B 


BAIL AND RECOGNIZANCE. 
Contempt. 
Chancery proceedings. 
Contempt on failure to appear, §21-1-302. 
Supreme court. 
Judgment on recognizances, §16-3-204. 


BAR EXAMINATION, §§23-1-103, 23-1-104. 


BILLS IN CHANCERY. 
Copy of bill on demand, §21-1-201. 
Oaths, §21-1-102. 


BLIND PERSONS. 
Jury. 
Exemption from service, §22-1-103. 


BOARDS AND COMMISSIONS. 
Attorneys at law. 

Board of law examiners, §23-1-101. 
Judges. 

Trial court vacancy commission, §§17-4-301 

to 17-4-311. 
Law examiners, §23-1-101. 
Trial court vacancy commission, 
§§17-4-301 to 17-4-311. 


BOATS. 
Long arm statute. 
Civil procedure. 
Appointment of secretary of state as 
agent for process. 
Operation of watercraft in state 

constitutes appointment, 
§§20-2-209 to 20-2-213. 
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BOATS —Cont’d C 
Service of process. 
Civil procedure. CHALLENGES 
Operation of watercraft in state 3 
constitutes appointment of secretary Pe eet ee 
of state as agent for process, CHANCERY COURTS. 
§20-2-209. Actions. 
Continuances, §20-2-212. Chancery proceedings generally, §§21-1-101 
Death of party after appointment, to 21-1-811. 


§20-2-210. 

Manner of service on secretary of state, 
§20-2-211. 

Other methods of service unaffected, 
§20-2-213. 

Steamboats. 
Civil procedure. 
Actions against owners, §20-2-208. 


BONDS, SURETY. 
Appeals. 
Municipal court judgments, §16-18-307. 
Attorneys at law. 
Execution of papers. 
Power of attorney to execute papers, 
§23-2-104. 
Civil procedure. 
Actions on bonds, §20-6-202. 
Parties. 
Action on official bond, §20-1-103. 
Setoff by surety or comaker, §20-6-401. 
Municipal courts. 
Appeals of judgments, §16-18-307. 
Supreme court. 
Judgments on bonds, §16-3-204. 


BOUNDARIES. 
Chancery courts. 
Boundary disputes. 
Jurisdiction, §16-11-106. 
Proof, §16-11-106. 


BUILDINGS. 
Supreme court building. 
Commissions to control, §§16-3-701 to 
16-3-703. 
Jackson. 
Commission to control court building at 
Jackson, §16-3-703. 
Knoxville. 
Commission to control court building at 
Knoxville, §16-3-702. 
Nashville. 
Commission to control supreme court 
building at Nashville, §16-3-701. 


BURDEN OF PROOF. 
Public participation act. 
Dismissal of action filed in response to 
exercise of first amendment rights. 
Burden of proof of petitioning party, 
§20-17-105. 
Summary judgment motions, §20-16-101. 
Tennessee public participation act. 
Dismissal of action filed in response to 
exercise of first amendment rights. 
Burden of proof of petitioning party, 
§20-17-105. 


Adjournment of court. 
Clerks of court, §18-5-104. 
Administration of estates. 
Jurisdiction, §16-16-201. 
Adoption. 
Jurisdiction, §16-11-110. 
Agreed cases. 
Jurisdiction, §16-11-112. 
Appeals. 
Court of appeals to have jurisdiction, 
§16-16-201. 
Arbitration. 
Jurisdiction, §16-11-112. 
Boundary disputes. 
Jurisdiction, §16-11-106. 
Proof, §16-11-106. 
Chancery proceedings generally, 
$§21-1-101 to 21-1-811. 
Change of name. 
Jurisdiction, §16-10-107. 
Clerks of court. 
Adjournment of court, §18-5-104. 
Appointment, §18-5-101. 
Duties, §18-5-102. 
Investment of funds of minors and 
incompetents, §18-5-105. 
Masters. 
Power of clerk to perform functions of 
master in chancery, §18-5-103. 
Probate of wills and administration of 
estates. 
Powers and duties, §16-16-201. 
Term of office, §18-5-101. 
Contracts. 
Enforcement. 
Jurisdiction and venue, §16-11-115. 
Court of appeals. 
Jurisdiction of appeals from decision of 
chancery court, §16-16-201. 
Death cases. 
Report to administrative office of the courts, 
§16-21-111. 
Decedents’ estates. 
Administration of estates, §16-16-201. 
Clerks of court. 
Powers and duties, §16-16-201. 
Infants. 
Jurisdiction, §16-11-109. 
Partition. 
Jurisdiction, §16-11-111. 
Probate of wills. 
Construction of former statutes, 
§16-16-202. 
Divorce. 
Jurisdiction, §16-11-110. 
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CHANCERY COURTS —Cont’d 
Elections. 
Chancellors. 
Form of election, §17-1-103. 
Equity jurisdiction, §16-11-103. 
Executions. 


Proceedings in aid of execution, §16-11-104. 


Executors and administrators. 
Administration of estates. 
Jurisdiction, §16-16-201. 


Appointment of administrators, §16-11-113. 


Firearms and other weapons. 
FBI-NICS index. 

Information reported to index, 
§16-11-206. 

Administrative office of courts making 
reports on behalf of court clerks, 
information to be provided for, 
§16-1-117. 

Mental defective or judicial commitment to 
mental institution. 

Relief from firearm disabilities imposed 
upon discharge from commitment or 
adjudication order, §16-11-202. 

Guardian and ward. 
Jurisdiction, §16-11-109. 
Incompetent. 
Jurisdiction over persons adjudicated and 
estates, §16-11-108. 
Judges. 
Chancellors, form of election, §17-1-103. 
Incompetency of judge. 

Transfer of cases, §21-1-501. 

Senior justices and judges, §§17-2-301 to 

17-2-309. 

Judgments and decrees. 
Foreign judgments. 

Suits on foreign judgments. 

Jurisdiction, §16-11-107. 

Jurisdiction, §16-16-201. 
Administration of estates, §16-16-201. 
Adoption, §16-11-110. 

Arbitration and agreed cases, §16-11-112. 
Boundary disputes, §16-11-106. 

Change of name, §16-10-107. 

Civil causes, §16-11-102. 

Contract enforcement, §16-11-115. 
Divorce, §16-11-110. 

Equity causes, §16-11-103. 

Executions. 

Proceedings in aid of execution, 
§16-11-104. 

Executors and administrators, §16-16-201. 
Foreign judgments. 

Suits on foreign judgments, §16-11-107. 
Guardian and ward, §16-11-109. 
Infants, §16-11-109. 
Liens. 

Enforcement of small liens, §16-16-112. 
Partition, §16-11-111. 
Persons adjudicated incompetents and 

estates, §16-11-108. 

Probate of wills, §16-16-201. 


CHANCERY COURTS —Cont’d 
Jurisdiction —Cont’d 
Suits by state against corporations, 
§16-11-105. 
Masters. 
Clerks of court. 
Power of clerk to perform functions of 
master in chancery, §18-5-103. 
Mentally ill. 
Jurisdiction over persons adjudicated 
incompetent and estates, §16-11-108. 
Metropolitan government. 
Salaries of court officers in metropolitan 
government counties, §16-15-302. 
Partition. 
Jurisdiction, §16-11-111. 
Personal injury cases. 
Report to administrative office of the courts, 
§16-21-111. 
Powers. 
Generally, §16-11-101. 
Probate of wills, §16-16-201. 
Clerks of court. 
Powers and duties, §16-16-201. 
Construction of former statutes, §16-16-202. 
Procedure. 
Chancery proceedings generally, §§21-1-101 
to 21-1-811. 
Reorganization of courts, §§16-2-501 to 
16-2-521. 
Reports. 
Personal injury or death cases. 
Report to administrative office of the 
courts, §16-21-111. 
Summons and process. 
Counterpart summons, §16-11-204. 
Counties. 
Process to other counties in general, 
§16-11-205. 
Transfer of cases, §16-11-201. 
Action filed in improper court or division of 
court, §16-2-106. 
Venue, §16-11-114. 
Contract enforcement, §16-11-115. 


CHANCERY PROCEEDINGS. 
Answer. 
Evidential value of answer in discovery and 
where oath not waived, §21-1-602. 
Oath to answer, §21-1-601. 
Appeals. 
Notice of appellate decree, §21-1-811. 
Remand. 
Reinstatement of remanded cases, 
§21-1-810. 
Attachment. 
Constructive service. 
Attachment without service of decree, 
§21-1-806. 
Enforcement of orders and decrees 
generally, §21-1-804. 
Issuance of attachment, §21-1-805. 
Nonperformance of decree. 
Commitment, §21-1-807. 
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CHANCERY PROCEEDINGS —Cont’d 
Attachment —Cont’d 
Sequestration, §21-1-801. 
Bills in chancery. 
Copy of bill on demand, §21-1-201. 
Oaths to bills, §21-1-102. 
Clerks of court. 
Rules and orders. 

Alteration. 

Notice, §21-1-707. 

Docket. 

Insertion in rule docket, §21-1-704. 
Entry of rules and orders, §21-1-702. 
Notice, §21-1-706. 

Alteration of rules and orders, 

§21-1-707. 

Powers, §21-1-701. 

Rule days, §21-1-705. 

Time of rules and orders, §21-1-703. 

Common law. 
Writs, §21-1-802. 
Contempt. 
Failure to appear. 

Attachment. 

Issuance, §21-1-302. 

Pleading after attachment, §21-1-302. 

Return day, §21-1-302. 

Second attachment on default, 

§21-1-302. 

Bail, §21-1-302. 

Commitment to jail. 

Refusal to answer fully, §21-1-303. 

Procedure after commitment, 
§21-1-304. 

Extension of time to answer. 

Power of court to grant. 

Not affected, §21-1-305. 

Procedure on defendant’s failure to 
appear, §21-1-301. 

Refusal to answer fully. 

Commitment to jail, §21-1-303. 

Procedure after commitment, 
§21-1-304. 
Decrees pro confesso. 
Death of defendant after decree, §21-1-403. 
Original attachment. 

Effect of decree, §21-1-401. 

Security from complainant on decree, 

§21-1-405. 

Setting aside. 

Execution before setting aside. 

Effect, §21-1-406. 

Time. 

Decree becomes absolute without 
attachment, §21-1-402. 

Defenses. 

Time defense allowed, §21-1-404. 

Evidence. 
Answer. 

Evidential value of answer in discovery 
and where oath not waived, 
§21-1-602. 

Habeas corpus, §21-1-808. 
Hearing, §21-1-809. 


CHANCERY PROCEEDINGS —Cont’d 
Incompetency of chancellor. 
Vacation matters, §21-1-107. 
Judges. 
Incompetency of judge. 
Transfer of cases, §21-1-501. 
Judicial sales. 
Foreclosure sale, §21-1-803. 
Jury. 
Right to trial by jury, §21-1-103. 
Masters. 
Appointment of commissioners by 
chancellors, §21-1-104. 
Regulation of master’s proceedings by 
chancellor, §21-1-106. 
Memorandum book for process, §21-1-206. 
Mortgages and deeds of trust. 
Foreclosure sale, §21-1-803. 
Oaths. 
Answers, §21-1-601. 
Bills in chancery. 
Oaths to bills, §21-1-102. 
Publication. 
Service of process by publication, §21-1-204. 
Referees. 
Appointment by chancellors, §21-1-104. 
Reorganization of courts, §§16-2-501 to 
16-2-521. 
Service of process. 
Appointments to serve process, §21-1-105. 
Constructive service. 
Attachment without service of decree, 
§21-1-806. 
Contempt on failure to appear, §§21-1-301 
to 21-1-305. 
Order to appear when service not required, 
§21-1-204. 
Publication, §21-1-204. 
Actual notice to nonresidents, 
§21-1-205. 
Evidence of publication, §21-1-204. 
Order of publication, §21-1-204. 
Unknown party. 
Publication against, §21-1-204. 
Personal service dispensed with, §21-1-203. 
Order to appear when service not 
required, §21-1-204. 
Publication, §§21-1-204, 21-1-205. 
Suits related to actions in other courts, 
§21-1-502. 
Summons and process. 
Mesne and final process, §21-1-802. 
Names included in process, §21-1-202. 
Publication, §21-1-204. 
Transfer of cases. 
Incompetency of judge, §21-1-501. 
Writs. 
Common law writs, §21-1-802. 


CHANGE OF NAME. 

Chancery courts. 
Jurisdiction, §16-10-107. 

Circuit courts. 
Jurisdiction, §16-10-107. 
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CHANGE OF NAME —Cont’d 
County courts. 

Original jurisdiction, §16-16-107. 
Jurisdiction, §16-10-107. 


CHANGE OF VENUE. 
Civil procedure, §§20-4-201 to 20-4-211. 


CHILD SUPPORT. 
Judgments, orders or decrees. 
Refusal or neglect to pay. 
Wrongful death. 

Nonpaying parents not entitled to 
recover in wrongful death, 
§20-5-107. 

Wrongful death. 
Nonpaying parents not entitled to recover 

in wrongful death, §20-5-107. 


CHOICE OF LAW. 
International or foreign country law. 
Comity. 
Policy on granting comity to foreign laws 
or legal systems, §§20-15-101 to 
20-15-106. 


CIRCUIT COURTS. 
Adjournment. 
Trial. 
Adjournment during trial, §16-10-204. 
Adoption. 
Jurisdiction, §16-10-108. 
Agreed cases. 
Jurisdiction, §16-10-105. 
Appeals. 
Jurisdiction, §16-10-112. 
Arbitration. 
Jurisdiction, §16-10-105. 
Business of court. 
Duration, §16-10-203. 
Change of name. 
Jurisdiction, §16-10-107. 
Clerks of court. 
Adjournment of court, §§16-10-201, 
18-4-104. 
Recognizances on adjournment, 
§18-4-105. 
Proceedings on forfeitures, §18-4-107. 
Refusal to give new recognizance, 
$18-4-106. 
Applicability of provisions. 
Criminal and special courts, §18-4-102. 
Costs. 
Collection of costs in default by clerks in 
certain counties having metropolitan 
form of government, §20-12-144. 
Duties, §18-4-103. 
Election, §18-4-101. 
Fines. 
Collection of fines in default by clerks in 
certain counties having metropolitan 
form of government, §20-12-144. 
Jury coordinator, §22-2-201. 
Term of office, §18-4-101. 
Continuances. 
Absence of judge, §16-10-207. 


CIRCUIT COURTS —Cont’d 
Contracts. 
Jurisdiction. 
Contractual debts and demands, 
§16-10-106. 
Criminal procedure. 
Jurisdiction, §16-10-102. 
Days court not held, §16-10-202. 
Death cases. 
Report to administrative office of the courts, 

§16-21-111. 

Discontinuances. 

Days court not held, §16-10-202. 
Divorce. 

Interchange of judges in certain divorce 

actions, §17-2-209. 

Jurisdiction, §16-10-108. 
Equity. 

Powers of court, §16-10-111. 
Firearms and other weapons. 

FBI-NICS index. 

Information reported to index, 
§16-10-213. 

Administrative office of courts making 
reports on behalf of court clerks, 
information to be provided for, 
§16-1-117. 

Mental defective or judicial commitment to 
mental institution. 

Relief from firearm disabilities imposed 
upon discharge from commitment or 
adjudication order, §16-10-205. 

Judges. 
Absence. 

Continuance in absence of judge, 
§16-10-207. 

Pleadings in absence of judge, §16-10-206. 

Attendance. 
Duty to attend, §16-10-201. 
Residence, §17-1-102. 
Senior justices and judges, §$17-2-301 to 

17-2-309. 

Trial court vacancy commission, §§17-4-301 

to 17-4-311. 

Judicial districts. 
Supreme court. 
Order of counties in districts, §16-3-211. 
Scheduling of districts, §16-3-210. 
Jurisdiction, §16-10-101. 
Adoption, §16-10-108. 
Appellate jurisdiction, §16-10-112. 
Arbitration and agreed cases, §16-10-105. 
Change of name, §16-10-107. 
Contractual debts and demands, 
§16-10-106. 
Criminal jurisdiction, §16-10-102. 
Divorce, §16-10-108. 
Equity, §16-10-111. 
Legitimation, §16-10-107. 
Nuisances. 
Abatement, §16-10-110. 
Partition, §16-10-109. 
Restoration of citizenship, §16-10-104. 
Trusts and trustees, §16-10-108. 
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CIRCUIT COURTS —Cont’d 
Jurisdiction —Cont’d 
Will contests, §16-10-103. 
Metropolitan government. 
Salaries of court officers in metropolitan 
government counties, §16-15-302. 
Money paid into court. 
Power of disposition, §16-10-212. 
Nuisances. 
Abatement of nuisances, §16-10-110. 
Partition. 
Jurisdiction, §16-10-109. 
Personal injury cases. 
Report to administrative office of the courts, 
§16-21-111. 
Reorganization of courts, §§16-2-501 to 
16-2-521. 
Reports. 
Personal injury or death cases. 
Report to administrative office of the 
courts, §16-21-111. 
Restoration of citizenship. 
Exclusive jurisdiction, §16-10-104. 
Transfer of cause of action. 
Action filed in improper court or division of 
court, §16-2-106. 
Trusts and trustees. 
Jurisdiction, §16-10-108. 
Vacancies in judgeships. 
Trial court vacancy commission, §§17-4-301 
to 17-4-311. 
Wills. 
Contest of wills. 
Exclusive jurisdiction, §16-10-103. 


CITIZENSHIP. 
Court reporters. 
Licensing and regulation. 
Board of court reporting. 
Qualification of members, §20-9-604. 
Judges. 
Trial court vacancy commission. 
Qualifications of members, §17-4-302. 
Jury. 
Disqualified or potentially disqualified 
jurors. 
List prepared by jury coordinator and 
sent to administrator of elections, 
§22-2-317. 


CITY COURTS. 

Appeals, §16-18-307. 

Clerks of municipal court, §16-18-310. 
Continuing education, §16-18-309. 
Judges. 

Elected judges, §16-18-207. 

Contempt of court. 

Fines, §16-18-306. 
Costs, §16-18-304. 
Home-rule municipalities. 
Limitation, §16-17-105. 
Court data to administrative office of 
courts, §16-1-117. 
Definition of municipal court, §16-18-301. 
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CITY COURTS —Cont’d 
Fines. 
Contempt of court, §16-18-306. 
Home-rule municipalities. 
Costs. 
Limitation, §16-17-105. 
Divisions. 
Increase, §16-17-104. 
Establishment, §16-17-101. 
Judges. 
Appointment, §16-17-102. 
Election, §16-17-102. 
Judges, §§16-18-201 to 16-18-312. 
Appointment, §§16-18-101, 16-18-102. 
Home-rule municipalities, §16-17-102. 
Compensation, §16-18-205. 
Concurrent holding of other office or 
employment, §16-18-308. 
Conference of municipal judges, §17-3-301. 
Continuing education, §16-18-309. 
Election ordinances, §16-18-201. 
Holding of other office or municipal 
employment by judge, §16-18-308. 
Home-rule municipalities, §16-17-102. 
Appointment, §16-17-102. 
Election, §16-17-102. 
Interchange of judges to sit for municipal 
court judges, §16-18-312. 
Qualifications. 
Elected judges, §16-18-202. 
Senior justices and judges, §$17-2-301 to 
17-2-309. 
Substitute judges. 
Special substitute judges, §16-18-312. 
Term of office. 
Elected judges, §16-18-203. 
Vacancies, §16-18-204. 
Jurisdiction, §16-18-302. 
Concurrent general sessions jurisdiction, 
§16-18-311. 
Litigation taxes. 
Privilege tax on litigation, §16-18-305. 
Municipal court reform act of 2004, 
§§16-18-301 to 16-18-312. 
Appeal of judgments, §16-18-307. 
Clerk of the municipal court, §16-18-310. 
Contempt of court fine, §16-18-306. 
Court costs, §16-18-304. 
Definitions, §16-18-301. 
Judges. 
Conference of municipal judges, 
§17-3-301. 
Continuing education, §16-18-309. 
Holding of other office or municipal 
employment by judge, §16-18-308. 
Jurisdiction, §16-18-302. 
Concurrent general sessions jurisdiction, 
§16-18-311. 
Oaths, administration of, §16-18-303. 
Privilege tax on litigation, §16-18-305. 
Short title, §16-18-301. 
Oaths. 
Judges administering, §16-18-303. 
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CITY COURTS —Cont’d 
Reorganization of courts, §$16-2-501 to 
16-2-521. 


CIVIL LEGAL REPRESENTATION OF 
INDIGENTS FUND. 

Advisory panel, §16-3-808. 

Establishment and funding, §16-3-808. 


CIVIL PROCEDURE. 

Abatement, revival and survival of 
actions, §§20-5-101 to 20-5-118. 

Additur. 

Inadequate verdict. 

Suggestion of additur, §20-10-101. 
Appeals. 
Costs. 
Bill of costs on appeal, §20-12-139. 
Courts of general sessions. 
Appeals from, §20-12-111. 
Security. 
Plaintiff to give, §20-12-123. 
Payments by clerk of trial court, 
§20-12-141. 
Payments from appellate to trial court, 
§20-12-140. 
Defective appeals. 
Courts of general sessions. 
Circuit court to supply defects, 
§20-11-102. 
Inadequate verdict, §20-10-101. 
Associations. 

Actions against unincorporated 

associations, §20-2-202. 
Bonds, surety. 

Actions on bonds, §20-6-202. 

Parties. 

Action on official bond, §20-1-103. 

Setoff by surety or comaker, §20-6-401. 

Case data report to administrative of 
office of courts, §16-1-117. 

Change of venue, §§20-4-201 to 20-4-211. 

Compromise. 

Costs, §20-12-106. 

Constitutionality of state statutes, orders 
or rules. 

Actions challenging constitutionality, 
seeking declaratory or injunctive relief 
and against state, three judge panel to 
hear and determine, §§20-18-101 to 
20-18-105. 

Continuances. 

Consent of parties, §20-7-102. 

Costs. 

Judgment for costs, §20-7-104. 

Death of party during continuance, 
§20-7-105. 

General assembly. 

Member as attorney, party or witness in 

case, §20-7-106. 
Grounds, §20-7-101. 
Terms on which granted, §20-7-103. 
Corporations. 

Foreign corporations. 

Long-arm statute. 

Service upon corporation in foreign 
country, §20-2-113. 
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CIVIL PROCEDURE —Cont’d 
Corporations —Cont’d 
Foreign corporations —Cont’d 
Subject to actions, §20-2-201. 
Costs. 
Abatement of action, §§20-12-110, 
20-12-1138. 
Appeals. 

Bill of costs on appeal, §20-12-139. 

Courts of general sessions, §20-12-111. 

Security. 

Plaintiff to give, §20-12-123. 

Payments by clerk of trial court, 
§20-12-141. 

Payments from appellate to trial court, 
§20-12-140. 

Cases not expressly covered, §20-12-118. 
Change of venue, §20-4-207. 

Transmitting records, §20-4-210. 
Collection of costs in default. 

Circuit court clerks in certain counties 
having metropolitan form of 
government, §20-12-144. 

Compromise, §20-12-106. 
Construction of provisions as remedial, 

§20-12-142. 

Continuances. 

Judgment for costs, §20-7-104. 
Copies of records, §20-12-103. 
Courts of general sessions. 

Collection of costs, §20-12-143. 
Default. 

Collection of costs in default. 

Circuit court clerks in certain counties 
having metropolitan form of 
government, §20-12-144. 

Defendants. 

Taxation between defendants, §20-12-117. 
Discretion of judge, §§20-12-118, 20-12-119. 
Dismissal of actions, §20-12-110. 

Failure to state a claim, §20-12-119. 

Jurisdictional defects, §20-12-112. 

Transfer. 

Irregular transfer, §20-12-112. 

Erroneous taxation of costs. 

Correction, §20-12-108. 

Failure to state a claim, dismissal for, 

§20-12-119. 

Litigation tax, §20-12-102. 
Maximum amount of costs to be paid by 

party, §20-12-119. 

Nominal damages recovered, §20-12-114. 
Omitted costs, §20-12-107. 
Overflow of water. 
Actions for, §20-12-115. 
Postage, §20-12-104. 
Real plaintiff. 
Charging of costs against real plaintiff, 
§20-12-109. 
Recovery. 

Recovery from successful party, 
§20-12-137. 

Notice of motion against successful 
party, §20-12-138. 
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CIVIL PROCEDURE —Cont’d 
Costs —Cont’d 
Recovery —Cont’d 
Successful party, §20-12-101. 
Security. 
Divorce actions, §20-12-127. 
Execution against principal and surety, 
§20-12-136. 
Guardian’s oath, §20-12-128. 
Judgment against surety, §20-12-135. 
Next friend’s oath, §20-12-129. 
Omission of provisions from bond, 
§20-12-126. 
Pauper’s oath, §20-12-127. 
Duties of officers and witnesses in cases 
in forma pauperis, §20-12-131. 
False or frivolous oath, §20-12-132. 
Judgment against pauper, §20-12-133. 
Personal representative’s oath, 
§20-12-130. 
Plaintiff to give, §20-12-120. 
Actions commenced by petition or 
motion, §20-12-122. 
Appeals from courts of general sessions, 
§20-12-123. 
Failure by clerk to take security, 
§20-12-121. 
Rule to give security, §20-12-124. 
Terms of bond, §20-12-125. 
Setoff. 
Costs on equal demands, §20-6-402. 
State of Tennessee. 
Payment by state, §20-12-134. 
Usury. 
Actions for, §20-12-116. 
Witnesses. 
Number of witnesses who may be taxed 
in bill of cost, §20-12-105. 
Defects in proceedings. 
Appeals. 
Courts of general sessions. 
Circuit court to supply defects, 
§20-11-102. 
Lost paper. 
Copy, §20-11-104. 
Penal actions. 
Applicability of provisions, §20-11-101. 
Verdicts, §20-11-103. 
Dismissal of actions. 
Costs, §20-12-110. 
Jurisdictional defects, §20-12-112. 
Transfer. 
Irregular transfer, §20-12-112. 
Part of defendants. 
Plaintiff may dismiss against, §20-9-401. 
Docket number. 
Each civil action assigned, §16-1-117. 
Dockets. 
Apportionment of causes, §20-8-104. 
Number. 
Each civil action assigned, §16-1-117. 
Order of trial, §20-8-103. 
Priority of causes, §20-8-101. 
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CIVIL PROCEDURE —Cont’d 
Dockets —Cont’d 
Public causes advanced on docket, 
§20-8-105. 
State of Tennessee. 
Time for trial of cases involving state, 
§20-8-106. 
Style of case. 
Clerk of court not to change, §20-8-102. 
Electronic filing, signature and 
verification of pleadings and papers. 
Administrative office of the courts to 
authorize system providers and 
establish technical standards, 
§16-1-118. 
Exhibits. 
Submission to jury, §20-9-510. 
Indemnification. 
Parties. 
Nominal plaintiff, §20-1-102. 
In rem actions. 
Venue, §20-4-103. 
Joinder. 
Joint and several obligations. 
Joinder of defendants, §20-1-108. 
Jury. 
Calling names of jurors, §20-9-201. 
Challenges. 
Peremptory challenges, §22-3-104. 
Change of venue. 
Fees on change, §20-4-211. 
Charge to jury in writing, §20-9-501. 
Disability of juror, §20-9-203. 
Exhibits. 
Submission to jury, §20-9-510. 
Peremptory challenges, §22-3-104. 
Poll of jury. 
Persons present at, §20-9-509. 
Request, §20-9-508. 
Special venire, §§20-4-201, 20-4-206. 
Liens. 
Lis pendens, §§20-3-101 to 20-3-105. 
Lis pendens, §§20-3-101 to 20-3-105. 
Litigation taxes. 
Costs, §20-12-102. 
Local actions. 
Venue, §20-4-103. 
Long-arm statute, §§20-2-201 to 20-2-226. 
Motor vehicles. 
Service of process. 
Use of highways constitutes appointment 
of secretary of state as agent for 
process, §20-2-203. 
Continuances after service by agent, 
§20-2-207. 
Death of party after appointment, 
§20-2-204. 
Discovery and depositions, §20-2-203. 
Service on secretary of state, §20-2-205. 
Evidence of service, §20-2-206. 
Pain and suffering. 
Monetary value permitted in argument to 
jury, §20-9-304. 
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CIVIL PROCEDURE —Cont’d 
Parties. 
Addition of parties, §20-1-114. 
Bonds, surety. 
Action on official bond, §20-1-103. 
Comparative fault. 
Joinder of third party defendants, 
§20-1-119. 
Defendants. 
Joint defendants. 

Failure of recovery against, §20-1-110. 
Deserted wife as party, §20-1-104. 
Executors and administrators. 

Maintaining action after executor or 
administrator removes from 
jurisdiction, §20-1-111. 

Defenses of executors sued separately, 

§20-1-112. 
Separate judgments against executors, 
§20-1-113. 
Husband and wife. 
Deserted wife as party, §20-1-104. 
Intervention. 

Property actions, §20-1-115. 

Joint and several obligations, §20-1-107. 

Joinder of defendants, §20-1-108. 

Levying officer. 
Default judgment against, §20-1-118. 
Substitution for, §20-1-117. 

Parent and child. 
Actions for expenses and loss of service 


incident to injury to child, §20-1-105. 


Plaintiff. 
Nominal plaintiff. 
Indemnification, §20-1-102. 
Substitution. 
Property actions. 
Substitution for levying officer, 
§20-1-117. 
Substitution of defendant, §20-1-116. 
Written instruments. 
Action in name used in instrument, 
§20-1-109. 
Partnerships. 
_ Nonresident partnerships. 
Actions against, §20-2-202. 
Pleadings. 
Attorneys’ fees. 
Claims for contractual attorney fees, 
§20-6-301. 
Personal identifying information, privacy 
protections, §20-6-102. 
Scope of provisions, §20-6-101. 
Public participation act, §§20-17-101 to 
20-17-110. 
Revival of actions, §§20-5-101 to 20-5-118. 
Rules of civil procedure. 
Electronic filing, signature and verification 
of pleadings and papers. 
Administrative office of the courts to 
authorize system providers and 
establish technical standards, 
§16-1-118. 


CIVIL PROCEDURE —Cont’d 

Service of process. 
Counterpart process, §20-2-108. 
Long-arm statute, §§20-2-201 to 20-2-226. 
Motor vehicles. 

Use of highways constitutes appointment 
of secretary of state as agent for 
process, §20-2-203. 

Continuances after service by agent, 
§20-2-207. 

Death of party after appointment, 
§20-2-204. 

Service on secretary of state, §20-2-205. 

Evidence of service through secretary 
of state, §20-2-206. 
Negotiable instruments. 

Service on joint obligor on negotiable 

paper, §20-2-109. 
Return, §20-2-111. 
Secretary of state. 

Deputy and assistant secretaries of state. 

Authority, §20-2-220. 

Long-arm statute. 

General provisions, §§20-2-201 to 
20-2-226. 

Motor vehicles. 

Use of highways constitutes 
appointment of secretary of state 
as agent for process, §§20-2-203 to 
20-2-207. 

Steamboats. 

Actions against steamboat owners, 

§20-2-208. 
Sunday. 

Issuance of process on Sunday, §20-2-104. 

Parties leaving jurisdiction. 

Service on Sunday to, §20-2-105. 

Prohibited on Sunday, §20-2-106. 

Watercraft. 

Operation in state constitutes 
appointment of secretary of state as 
agent for process, §20-2-209. 

Continuances, §20-2-212. 

Death of party after appointment, 
§20-2-210. 

Manner of service on secretary of state, 
§20-2-211. 

Other methods of service unaffected by 
provisions, §20-2-213. 

Wrongful death. 

Action by other than personal 
representative. 

Decedent’s estate as party, §20-2-112. 

Setoff. 
Costs on equal demands, §20-6-402. 
Judgment molded to facts, §20-6-403. 
Surety or comaker, $20-6-401. 

State of Tennessee. 
Actions by and against state, §§20-13-101 to 

20-13-110. 

Steamboats. 
Actions against steamboat owners, 

§20-2-208. 

Successive actions, §20-6-201. 
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CIVIL PROCEDURE —Cont’d 
Summary judgments. 
Motion. 
Burden of proof, §20-16-101. 
Summons and process. 
Counterpart summons, §20-2-108. 
Courts of general sessions, §20-2-101. 
Date of process to be shown, §20-2-103. 
Penalty for violation, §20-2-103. 
Other counties. 
Process to other counties, §20-2-107. 
Security for costs and damages as 
prerequisite to issuance, §20-2-102. 
Sunday. 
Issuance on Sunday, §20-2-104. 
Survival of actions. 
Abatement and survival of actions, 
§§20-5-101 to 20-5-118. 
Tennessee public participation act, 
§§20-17-101 to 20-17-110. 
Three-judge panel. 


Constitutionality of state statutes, orders or 


rules. 

Actions challenging constitutionality, 
seeking declaratory or injunctive 
relief and against state, three judge 
panel to hear and determine, 
§§20-18-101 to 20-18-105. 

Transitory actions. 
Venue, §20-4-101. 
Trial. 
Argument to jury. 

Declaration may be read to jury, 
§20-9-302. 

Demonstrative evidence permitted in 
argument, §20-9-303. 

Pain and suffering. 

Monetary value. 

Permitted in argument, §20-9-304. 
Delays in trial. 
Other business, §20-9-202. 
Dismissal of actions. 

Part of defendants. 

Plaintiff may dismiss against, 

§20-9-401. 
Opening statements. 
Right of parties to make, §20-9-301. 
Stenographer. 
Appointment, §20-9-101. 
Compensation, §20-9-103. 
Tape recording of proceedings, §20-9-104. 
Time for decision. 
Nonjury cases, §20-9-506. 
Venue. — 
Change of venue. 

Allowance of change, §20-4-204. 

Application for change, §20-4-203. 

Costs, §20-4-207. 

Transmitting records, §20-4-210. 
Court to which changed, §20-4-206. 
Good cause shown, §20-4-201. 
Incompetency of judge, §20-4-208. 
Jury. 

Fees on change, §20-4-211. 
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CIVIL PROCEDURE —Cont’d 
Venue —Cont’d 
Change of venue —Cont’d 
One change for each side, §20-4-202. 
Records. 
Transmission, §20-4-209. 
Expenses, §20-4-210. 

Defendant not natural person, §20-4-104. 

In rem actions, §20-4-103. 

Local actions, §20-4-103. 

Objection to venue, §20-4-105. 

Real property. 

State or agency of state a party, 
§20-4-107. 

Statutory construction against implicit 
repeal of specific venue provisions, 
§20-4-108. 

Torts. 

District in which tort arose, §20-4-102. 

Transitory actions, §20-4-101. 

Verdict. 
Defective verdict, §20-11-103. 
General verdict. 
Scope, §20-9-503. 

Good count. 

Verdict applied to, §20-9-502. 

Inadequate verdict. 

Additur. 
Suggestion of additur, §20-10-101. 
New trial, §20-10-101. 
Part of property. 
Verdict for, §20-9-505. 

Value of personal property. 

Omission from verdict, §20-9-504. 
Violence in the workplace. 

Temporary restraining order, §§20-14-101 to 

20-14-108. 
Witnesses. 

Costs. 

Number of witnesses who may be taxed 
in bill of cost, §20-12-105. 
Workplace violence. 

Temporary restraining order, §§20-14-101 to 

20-14-108. 


CLERKS OF COURT. 
Accounts and accounting. 
Cash book, §18-2-101. 
Payment of money to parties, §18-2-102. 
Report to court of money or assets held, 
§18-2-103. 
False report, §18-2-104. 
Bonds, surety. 
Clerk not to become security on bond, 
§18-1-110. 
Commissioner and receiver bond, §18-2-202. 
Failure to give bond. 
Effect, §18-2-203. 
Entry of bonds, §18-2-205. 
Examination of bonds, §18-2-207. 
Courts, §18-2-210. 
Grand jury, §18-2-212. 
Order to execute new bond, §18-2-212. 
Removal for failure to execute, 
§18-2-213. 
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CLERKS OF COURT —Cont’d 
Bonds, surety —Cont’d 
Examination of bonds —Cont’d 
Orders to correct deficiencies, §18-2-209. 
Records. 
Examination, §18-2-208. 
Time for, §18-2-211. 
Witnesses, §18-2-208. 
Liability. 
Scope of liability on bonds, §18-2-206. 
Official bond, §18-2-201. 
Recordation of bonds, §18-2-205. 
Special bonds, §18-2-204. 
Case data. 
Report to administrative office of the courts, 
§16-1-117. 
Chancery courts, §§18-5-101 to 18-5-105. 
Chancery proceedings, §§21-1-101 to 
21-1-811. 
Circuit courts, §§18-4-101 to 18-4-107. 
City court clerk, §16-18-207. 
Continuing education, §16-18-309. 
Reform of municipal courts, §16-18-310. 
Computers. 
Recordkeeping in computer printout format, 
§18-1-105. 
Copies. 
Debtor, copy of judgment and receipt for 
amount paid, §18-1-111. 
Court of criminal appeals, §16-5-109. 
Courts of general sessions, §§16-15-301, 
16-15-303. 
Compensation, §18-4-201. 
Court fees, §16-15-718. 
Firearms and other weapons. 
FBI-NICS index. 
Information reported to index, 
§16-15-303. 

Administrative office of courts 
making reports on behalf of court 
clerks, information to be 
provided for, §16-1-117. 

Powers, §18-4-203. 
Reports. 
Financial report of court filed by clerk, 

§18-4-202. 

Criminal law and procedure. 
False entries to affect causes, §18-1-306. 
False report of money held, §18-2-104. 
Misdemeanor in office, §18-1-305. 
Payment of money to parties. 
Failure to pay, §18-2-102. 
Unlawful use or disposal of money or 
property, §18-2-105. 
Data processing. 
Records. 
Computer printout may be used for 
recordkeeping, §18-1-105. 
Debtors. 
Clerk to provide copy of judgment and 
receipt for amount paid, §18-1-111. 
Deputies. 
Oath of office, §18-1-104. 
Power to appoint, §18-1-108. 
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CLERKS OF COURT —Cont’d 
Deputies —Cont’d 
Vacancies in office. 
Filling, §18-1-401. 
Disposition of documents. 
Authorized, §18-1-201. 
Documents disposable, §18-1-202. 
Historical records. 
Preservation, §18-1-204. 
Minute order, §18-1-208. 
Period disposal of documents, §18-1-205. 
Disposition of physical evidence, 
§18-1-206. 
Dockets. 
Duties as to, §18-1-105. 
Duties. 
Generally, §§18-1-101, 18-1-105. 
Judgment index, §18-1-106. 
Judgments affecting city or county taxes. 
Furnishing to tax collecting officials, 
§18-1-113. 
Embezzlement. 
Unlawful use or disposal of money or 
property, §18-2-105. 
Evidence. 
Misconduct in office. 
Proof of misconduct in office, §18-1-303. 
Physical evidence. 
Disposal, §18-1-206. 
Felonies. 
Unlawful use or disposal of money or 
property, §18-2-105. 
Grand jury. 
Bonds of clerks. 
Examination of bonds by grand jury, 
§§18-2-212, 18-2-213. 
Judgment index, §18-1-106. 
Judgments and decrees. 
Debtor, copy of judgment and receipt for 
amount paid, §18-1-111. 
Jury selection. 
Clerk of circuit court. 
Jury coordinator, §22-2-201. 
Masters. 
Acting as masters in chancery, §18-1-109. 
Misconduct in office. 
Proof, §18-1-303. 
Misdemeanors. 
False entries to affect causes, §18-1-306. 
False report of moneys held, §18-2-104. 
Payment of money to parties. 
Failure to pay, §18-2-102. 
Penalty, §18-1-305. 
Municipal court clerks. 
Continuing education, §16-18-309. 
Powers and duties, §16-18-310. 
Oaths. 
Administration of oaths, §18-1-108. 
Oath of office, §18-1-103. 
Deputies, §18-1-104. 
Offices. 
Location, §18-1-102. 
Passport applications, clerk processing, 
§16-1-120. 
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CLERKS OF COURT —Cont’d 
Powers. 


Acting as masters in chancery, §18-1-109. 


Disposition of documents, §§18-1-201 to 
18-1-206. 
Generally, §18-1-108. 
Practice of law, §18-1-110. 
Prohibited, §23-3-102. 
Records. 
Computer printout may be used for 
recordkeeping, §18-1-105. 
Record retention plan, §18-3-111. 
Removal from office. 


Delivery of record to successor, §18-1-112. 


Suspension from office. 
Delivery of records to successor, 
§18-1-112. 
Removal from office. 
Grounds, §18-1-301. 
Records. 


Delivery of record to successor, §18-1-112. 


Reorganization of courts, §§16-2-501 to 
16-2-521. 
Reports. 
Case statistics, §16-1-117. 
Money or assets held, §18-2-103. 
False report, §18-2-104. 
Property sold, §18-2-106. 
Decree on report, §18-2-107. 
Residence, §18-1-102. 
State court clerks’ conference. 
Attendance. 
County clerk’s office. 
Additional clerks to obtain maximum 


number of individuals, §18-1-504. 


Maximum number of individuals 
attending from, §18-1-504. 
Requirements, §18-1-507. 
Bylaws, §18-1-502. 
Committees. 
Drafting and monitoring legislation, 
§18-1-508. 
Creation, §18-1-501. 
Educational seminars, §18-1-503. 
Legislation. 
Committee on drafting and monitoring, 
§18-1-508. 
Meetings. 
Annual meeting, §18-1-503. 
Attendance requirements, §18-1-507. 
Calling of meetings, §18-1-503. 
Purposes, §18-1-507. 
Membership, §18-1-501. 
Rules and regulations, §18-1-502. 
Seminars. 
Administration, §18-1-506. 
Educational seminars, §18-1-503. 
Summons and process. 
Notation as to party requesting process, 
§18-1-107. 
Suspension from office. 
Indictment for felony or misdemeanor in 
office. 
Suspension on indictment, §18-1-302. 
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CLERKS OF COURT —Cont’d 
Suspension from office —Cont’d 
Records. 
Delivery of records to successor, 
§18-1-112. 
Taxation. 
Failure to collect or turn over municipal 
court taxes, §16-18-305. 
Judgments affecting city or county taxes. 
Furnishing to tax collecting officials, 
§18-1-113. 
Vacancies in office. 
Deputy filling, §18-1-401. 
Temporary appointment, §18-1-402. 


CODE COMMISSION. 
Courts of general sessions. 
Jurisdiction of court. 
Index of acts pertaining to. 
Publication, §16-15-5010. 
Tabulation. 
Compilation by code commission, 
§16-15-5010. 


COMITY. 
Policy on granting comity to foreign laws 
or legal systems, §§20-15-101 to 
20-15-106. 
Applicability to actual or foreseeable rights, 
§20-15-106. 
Constitutional rights as primary factor in 
determining, §20-15-102. 
Applicability to actual or foreseeable 
rights, §20-15-106. 
Choice of venue or forum, §20-15-104. 
Contracts or agreements, §20-15-103. 
Definitions, §20-15-101. 
Forum non conveniens, §20-15-104. 
Inapplicability to certain business entities, 
§20-15-105. 
State public policy, §20-15-102. 
Waiver of rights, limitations, §20-15-103. 


COMMON LAW. 
Chancery proceedings. 
Writs, §21-1-802. 


COMPARATIVE FAULT OR 
NEGLIGENCE. 
Joinder. 
Third party defendants, §20-1-119. 
Joinder of third party defendants. 
Tolling of statute of limitations, §20-1-119. 
Limitation of actions. 
Joinder of third party defendants, 
§20-1-119. 
Statute of limitations. 
Joinder of third party defendants, 
§20-1-119. 
Third parties. 
Joinder, §20-1-119. 


COMPROMISE AND SETTLEMENT. 
Attorney general. 

Authority to settle litigation, §20-13-103. 
Civil procedure. 

Costs, §20-12-106. 
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COMPROMISE AND SETTLEMENT 
—Cont’d 
Opioid settlement agreements, statewide, 
§§20-13-201 to 20-13-205. 
State of Tennessee. 
Actions by and against state. 
Compromise of litigation, §20-13-103. 


COMPTROLLER. 
Compromise of litigation. 
Approval, §20-13-103. 
Judges. 
Formula determining need for additional 
judges. 

Weighted caseload formula, §16-2-513. 
Litigation compromises, §20-13-103. 
Settlement of litigation. 

Approval, §20-13-103. 


COMPUTERS. 
Automated court system hardware 
replacement loan fund, §16-3-1001. 
Clerks of court. 
Recordkeeping in computer printout format, 
§18-1-105. 
Records. 
Clerks of court. 
Authority to keep records in computer 
printout format, §18-1-105. 


CONFIDENTIALITY OF INFORMATION. 
Firearms and other weapons. 
FBI-NICS index. 
Information reported to index, 
§16-10-213. . 
Lawyers assistance program, §23-4-105. 
Mental health commitments. 
Firearms and other weapons. 
FBI-NICS index. 
Circuit court information reported to 
index, §16-10-213. 


CONFLICT OF LAWS. 
Comity. 

Policy on granting comity to foreign laws or 
legal systems, §§20-15-101 to 
20-15-106. 

International or foreign country law. 

Comity. 

Policy on granting comity to foreign laws 
or legal systems, $§20-15-101 to 
20-15-106. 


CONFLICTS OF INTEREST. 
City courts. 
Judges. 
Concurrent holding of other office or 
employment, §16-18-308. 
Courts of general sessions. 
Judges. 
Practice of law or other employment, 
§16-15-5002. 
Judges. 
Incompetency. 
Grounds, §17-2-101. 
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CONFLICTS OF INTEREST —Cont’d 
Judges —Cont’d 
Municipal judges. 
Concurrent holding of other office or 
employment, §16-18-308. 
Trial court vacancy commission. 
Exclusions from membership, §17-4-303. 
Jury. 
Challenge for interest, §22-3-103. 
Disqualification as juror by interest or 
relationship, §22-1-104. 
Municipal court judges. 
Concurrent holding of other office or 
employment, §16-18-308. 


CONGRESS. 
Apportionment. 
Constitutionality of state statutes, orders or 
rules. 

Actions challenging constitutionality, 
seeking declaratory or injunctive 
relief and against state, three judge 
panel to hear and determine. 

Apportionment or redistricting of state 
legislative or congressional 
districts. 

Substitute plans by courts, 
restrictions, §20-18-105. 


CONSERVATORS. 
Affidavit of indigency. 
Conservator for incompetent filing, 
§20-12-128. 
County courts. 
Original jurisdiction, §16-16-107. 
Mental health. 
Affidavit of indigency. 
Conservator for incompetent filing, 
§20-12-128. 
County court original jurisdiction. 
Conservators for persons adjudicated 
incompetent, §16-16-107. 


CONSERVATORS FOR PERSONS WITH 
DISABILITIES. 
Affidavit of indigency. 
Conservator for incompetent filing on 
incompetent’s behalf, §20-12-128. 
Costs. 
Affidavit of indigency. 
Conservator for incompetent filing on 
incompetent’s behalf, §20-12-128. 
County courts. 
Original jurisdiction. 
Conservators for persons adjudicated 
incompetent, §16-16-107. 
Jurisdiction. 
County courts. 
Original jurisdiction. 
Conservators for persons adjudicated 
incompetent, §16-16-107. 


CONSTABLES. 
Courts of general sessions. 
Summary proceedings against officers. 
Generally, §§16-15-733, 16-15-734. 


845 


CONSTITUTIONALITY OF STATE 
STATUTES, ORDERS OR RULES. 
Actions challenging constitutionality, 
seeking declaratory or injunctive 
relief and against state, three judge 
panel to hear and determine, 
§§20-18-101 to 20-18-105. 
Appeals from panel. 
Jurisdiction, §20-18-104. 
Apportionment or redistricting of state 
legislative or congressional districts. 
Substitute plans by courts, restrictions, 
§20-18-105. 
Notice of complaint, §20-18-101. 
Requirement of three judge panel hearing 
and determination, §20-18-101. 
Statutory construction. 
Cause of action not created, §20-18-103. 
Taxpayer remedies for disputed taxes, 
procedures not affected, §20-18-103. 
Venue, §20-18-102. 


CONSTRUCTION AND 
INTERPRETATION. 

Constitutionality of state statutes, orders 
or rules. 

Actions challenging constitutionality, 
seeking declaratory or injunctive relief 
and against state, three judge panel to 
hear and determine. 

Cause of action not created, §20-18-103. 
Taxpayer remedies for disputed taxes, 
procedures not affected, §20-18-103. 
Drug courts. 

Local programs not preempted, $16-22-112. 

Right to treatment. 

No right to treatment conferred by 
provisions, §16-22-111. 
Judicial conduct (board). 

Liberal construction of provisions, 

§17-5-103. 
Long-arm statute. 

Liberal construction of provisions, 
§20-2-219. 

Process under other laws not affected, 
§20-2-219. 

Opioid settlement agreements. 

Attorney general. 

Powers of attorney general not restricted 
or limited by provisions, §20-13-205. 


CONTEMPT. 
Bail and recognizance. 

Chancery proceedings. 

Contempt on failure to appear, §21-1-302. 

Chancery proceedings. 

Failure to appear, §§21-1-301 to 21-1-305. 
City courts. 

Fines, §16-18-306. 
Court of appeals. 

Appellate jurisdiction, §16-4-108. 
Court of criminal appeals. 

Appellate jurisdiction, §16-5-108. 
Courts of general sessions. 

Power to inflict punishment for contempt, 

§16-15-713. 
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CONTEMPT —Cont’d 
Jurisdiction. 
Appellate jurisdiction, §§16-4-108, 16-5-108. 
Jury. 
Failure to appear for service, §22-2-309. 
Selection of jurors. 
Prohibited acts, §22-2-102. 
Municipal courts. 
Fine, §16-18-306. 
Power to punish for contempt. 
Courts, §16-1-103. 


CONTINUANCES. 
Circuit courts. 
Absence of judge, §16-10-207. 
Consent of parties, §20-7-102. 
Costs. 
Judgment for costs, §20-7-104. 
Death of party during continuance, 
§20-7-105. 
General assembly. 
Member as attorney, party or witness in 
case, §20-7-106. 
Grounds, §20-7-101. 
Terms on which granted, §20-7-103. 


CONTINUING EDUCATION. 
City court judges and clerks, §16-18-309. 
Court reporters. 
Licensing and regulation. 
Renewal, condition of, §20-9-612. 
Municipal court judges and clerks, 
§16-18-309. 


CONTRACTS. 
Abatement, revival and survival of 
actions. 
Actions surviving death of party, §20-5-102. 
Attorneys’ fees. 
Claim for contractual attorney fees, 
§20-6-301. 
Chancery courts. 
Enforcement. 
Jurisdiction and venue, §16-11-115. 
Circuit courts. 
Contract enforcement, §16-10-113. 
Jurisdiction. 
Contractual debts and demands, 
§16-10-106. 
Jurisdiction. 
Contract enforcement. 
Circuit courts, §16-10-113. 
Long-arm statute. 
Actions subjecting persons to jurisdiction, 
§20-2-214. 
Probation. 
Private probation services council. 
Contracts with private entities, §16-3-911. 


CONVICTIONS. 
Jury. 
Disqualified or potentially disqualified 
jurors. 
List prepared by jury coordinator and 
sent to administrator of elections, 
§22-2-317. 


INDEX 


CONVICTIONS —Cont’d 
Jury —Cont’d 
Qualifications of jurors. 
Persons convicted of certain crimes 


incompetent to serve as jurors, 
§22-1-102. 


CORONERS. 
Courts of general sessions. 
Summary proceedings against officers. 
Generally, §§16-15-733, 16-15-734. 


CORPORATIONS. 
Actions. 
Venue of action where defendant not 
natural person, §20-4-104. 
Comity, policy on granting to foreign 
laws or legal systems. 
Inapplicability of provisions, §20-15-105. 
Courts of general sessions. 
Service of process on, §16-15-903. 
Service of process. 
Courts of general sessions, §16-15-903. 
Long-arm statute. 
Service upon corporation in foreign 
country, §20-2-113. 
Venue. 
Action where defendant not natural person, 
§20-4-104. 


COSTS. 
Actions. 
Civil procedure, §§20-12-101 to 20-12-144. 
City courts, §16-18-304. 
Home-rule municipalities. 
Limitation, §16-17-105. 
Civil procedure, §§20-12-101 to 20-12-144. 
Conservators for persons with 
disabilities. 
Affidavit of indigency. 
Conservator for incompetent filing on 
incompetent’s behalf, §20-12-128. 
Counties. 
Victim-offender mediation centers. 
Litigation tax to fund and support, 
§16-20-106. 
Courts of general sessions. 
Collection of costs, §20-12-143. 
Decedents’ estates. 
Executors and administrators. 
Security. 
Personal representative’s oath, 
§20-12-130. 
Divorce. 
Security for costs. 
Divorce actions, §20-12-127. 
Executors and administrators. 
Security. 
Personal representative’s oath, 
§20-12-130. 
Guardian and ward. 
Security. 
Guardian’s oath, §20-12-128. 
Municipal court costs, §16-18-304. 
Home-rule municipalities. 
Limitation, §16-17-105. 
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COSTS —Cont’d 
Next friend. 
Security. 
Next friend’s oath, §20-12-129. 
Oaths. 
Pauper’s oath, §20-12-127. 
Public participation act. 
Dismissal of action filed in response to 
exercise of first amendment rights. 
Award of costs and fees, §20-17-107. 
Tennessee public participation act. 
Dismissal of action filed in response to 
exercise of first amendment rights. 
Award of costs and fees, §20-17-107. 
Usury. 
Actions for usury, §20-12-116. 
Victim-offender mediation centers. 
Litigation tax to fund and support, 
§16-20-106. 


COUNTERCLAIMS. 
Attorneys’ fees. 
Contractual attorney fees. 
Dismissal of action by plaintiff while 
counterclaim is pending, §20-6-301. 


COUNTIES. 
Buildings. 
County seats. 
Court proceedings in facility outside of 
county seat, §16-1-105. 
Costs. 
Victim-offender mediation centers. 
Litigation tax to fund and support, 
§16-20-106. 
County clerks. 
Affidavits. 
Power to take, §18-6-114. 
Board of commissioners authorized to 
employ own clerk, §18-6-103. 
County court clerk. 
Name changed to county clerk, §18-6-102. 
County courts. 
County clerks as clerks of county court, 
§16-16-116. 
Reference of questions of fact to clerk, 
§16-16-119. 
Decedents’ estates. 
Duties as to administration of estates, 
§18-6-106. 
Depositions. 
Power to take, §18-6-113. 
Duties. 
Administration of estates, §18-6-106. 
Court clerk. 
Duties as, §18-6-104. 
Decedents’ estates. 
Duties as to administration of estates, 
§18-6-106. 
Generally, §18-6-111. 
Guardians. 
Duties as to, §18-6-107. 
Marriages, §18-6-109. 
Probate of instruments, §18-6-108. 
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COUNTIES —Cont’d 
County clerks —Cont’d 
Duties —Cont’d 
Record of appointments and settlements, 
§18-6-110. 

Revenue. 

Duties as to, §18-6-105. 
Election, §§18-6-101 to 18-6-103. 
Guardian and ward. 

Duties as to guardians, §18-6-107. 
Incompetency, §18-6-112. 
Marriages. 

Duties as to, §18-6-109. 

Oaths. 

Power to administer, §18-6-114. 

Records. 


Appointments and settlements, §18-6-110. 


Term of office, §18-6-101. 
Vacancies, §§18-6-101, 18-6-115. 
County seats. 
Buildings. 
Court proceedings in facility outside of 
county seat, §16-1-105. 

Courts. 

Courts of general sessions, §§16-15-101 to 
16-15-712. 

Courts of general sessions. 

Service of process, §16-15-903. 

Elections. 

County clerks, §§18-6-101 to 18-6-103. 

Legislative bodies. 

County clerk. 
Board of commissioners authorized to 
employ own clerk, §18-6-103. 

Service of process. 

Courts of general sessions, §16-15-903. 

Taxation. 

Victim-offender mediation centers. 
Litigation tax to fund and support, 
§16-20-106. 

Victim-offender mediation centers. 
Generally, §§16-20-101 to 16-20-106. 
Litigation tax to fund and support, 

§16-20-106. 


COUNTY COURTS. 
Always open, §16-16-105. 
Change of name. 
Original jurisdiction, §16-16-107. 
Conservators for persons adjudicated 
incompetent. 
Original jurisdiction, §16-16-107. 
Decedents’ estates, §16-16-108. 
Concurrent jurisdiction. 
Distribution, partition and sale of realty, 
§16-16-108. 
Original jurisdiction, §16-16-107. 
Establishment, §16-16-101. 
Executors and administrators. 
Original jurisdiction, §16-16-107. 


INDEX 


COUNTY COURTS —Cont’d 
Firearms and other weapons. 
FBI-NICS index. 

Information reported to index, 
§16-16-120. 

Administrative office of courts making 
reports on behalf of court clerks, 
information to be provided for, 
§16-1-117. 

Mental defective or judicial commitment to 
mental institution. 

Relief from firearm disabilities imposed 
upon discharge from commitment or 
adjudication order, §16-16-121. 

Guardian and ward. 
Original jurisdiction, §16-16-107. 
Illegitimacy. 
Jurisdiction, §16-16-114. 
Judges. 
Attendance at court, §16-16-103. 
Incompetency. 
Applicability of provisions, §17-2-107. 
Practice of law, §16-16-106. 
Senior justices and judges, §§17-2-301 to 
17-2-309. 
Vacancies in office, §17-1-303. 
Jurisdiction. 
Change of name, §16-10-107. 
Concurrent jurisdiction. 
Powers to exercise, §16-16-115. 
Procedure in exercising, §16-16-117. 
Illegitimacy, §16-16-114. 
Original jurisdiction, §16-16-107. 
Powers necessary to jurisdiction, 
§16-16-109. 
Probate of wills. 

Construction of former statutes, 
§16-16-202. 

Special laws continued, §16-16-102. 
Liens. 

Enforcement of small liens, §16-16-112. 
Partition. 

Concurrent jurisdiction, §16-16-108. 

Original jurisdiction, §16-16-107. 
Probate of wills. 

Construction of former statutes, §16-16-202. 
Reorganization of courts, §$16-2-501 to 

16-2-521. 

Sale of property. 

Powers after confirmation of sale, 

§16-16-111. 

Powers in sale of property, §16-16-110. 
Service of process. 

Return of process, §16-16-118. 
Special laws. 

Continued, §16-16-102. 
Terms of court, §16-16-104. 
Wills. 

Original jurisdiction. 

Probate of wills, §16-16-107. 


INDEX 


COUNTY COURTS —Cont’d 
Writs of possession. 
Power to issue, §16-16-113. 


COUNTY SEATS. 
Buildings. 
Court proceedings in facility outside of 
county seat, §16-1-105. | 
Court proceedings in facility outside of 
county seat, §16-1-105. 


COURT INTERPRETERS. 
Credentialed court interpreters. 
Fingerprints, criminal history records 
check, §16-3-813. 
Registry of foreign language interpreters, 
§$16-3-813. 


COURT OF APPEALS. 
Abortion. 

Parental consent for abortion. 

Exception to appellate jurisdiction, 
§16-4-108. 
Appeals. 
Remittitur. 
Reversal of court of appeals on remittitur, 
§20-10-103. 
Summons and process, §16-4-110. 
Chancery courts. 

Jurisdiction of appeals from decision of 
chancery court, §16-16-201. 

Clerks of court, §16-4-106. 
Constitutionality of state statutes, orders 
or rules. 

Actions challenging constitutionality, 
seeking declaratory or injunctive relief 
and against state, three judge panel to 
hear and determine. 

Appeals from panel. 
Jurisdiction, §20-18-104. 
Contempt. 

Appellate jurisdiction, §16-4-108. 
Elections. 

Judges, §16-4-102. 
Establishment, §16-4-101. 
Expenses, §16-4-107. 

Judges. 

Age, §16-4-102. 

Appointment, §§17-4-101 to 17-4-106. 

Compensation, §16-4-103. 

Concurrence necessary for decision, 
§16-4-109. 

Election, §16-4-102. 

Number, §16-4-101. 

Organizational meeting, §16-4-104. 

Presiding judge, §16-4-105. 

Qualifications, §16-4-102. 

Sections. 

Assignment of judges, §16-4-113. 

Senior justices and judges, §§17-2-301 to 
17-2-309. 

Special judges, §17-2-105. 

Tenure of office, §16-4-103. 

Vacancies in office. 

Special elections, §17-1-301. 
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COURT OF APPEALS —Cont’d 

Judgments and decrees. 

Effect of judgments, §16-4-111. 

Jurisdiction, §16-4-108. 

Probate of wills. 
Appeals from chancery court, §16-16-201. 

Marshals, §16-4-106. 

Probate of wills. 

Appeals from chancery court, §16-16-201. 

Reorganization of courts, §§16-2-501 to 

16-2-521. 

Rules of appellate procedure. 
Governing procedure on appeal, §16-4-115. 
Rules governing, §16-4-115. 

Sessions. 

Concurrent sessions, §16-4-112. 
Judges. 

Assignment of judges, §16-4-113. 
Sitting in sections, §16-4-113. 

Style, §16-4-101. 

Summons and process, §16-4-110. 

Transfer of cases. 

Transfers between grand divisions, 
§16-4-114. 

Venue, §16-4-108. 

Workers’ compensation. 

Exception to jurisdiction, §16-4-108. 


COURT OF CRIMINAL APPEALS. 
Appeals. 

Docketing, §16-5-110. 

Fees and costs, §16-5-109. 

Jurisdiction, §16-5-108. 

Place of filing, §16-5-110. 

Clerks of court, §16-5-109. 
Contempt. 

Appellate jurisdiction, §16-5-108. 
Court of record, §16-5-111. 
Elections. 

Judges, §16-5-103. 

Established, §16-5-101. 
Governor. 

Appointment of first judges, §16-5-103. 
Judges. 

Age, §16-5-102. 

Appointment, §§17-4-101 to 17-4-106. 

Appointment of first judges, §16-5-103. 

Compensation, §16-5-105. 

Concurrence required for decisions, 

§16-5-107. 

Election, §16-5-103. 

Expenses, §16-5-105. 

Travel expenses, §16-5-113. 
Inability to serve, §16-5-105. 
Limitation of requirements for office, 

§16-5-104. 

Number, §16-5-102. 

Oath of office, §16-5-103. 

Office space, §16-5-113. 

Presiding judge, §16-5-106. 

Qualifications, §16-5-102. 

Salaries, §16-5-113. 

Secretaries, §16-5-113. 

Senior justices and judges, §§17-2-301 to 

17-2-309. 
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COURT OF CRIMINAL APPEALS —Cont’d COURT REPORTERS —Cont’d 


Judges —Cont’d 
Vacancies in office. 
Special elections, §17-1-301. 
Judgments and decrees. 
Effect of orders and judgments, §16-5-111. 
Finality. 
When judgments final, §16-5-111. 
Manner of execution, §16-5-111. 
Jurisdiction, §16-5-108. 
Marshals, §16-5-109. 
Oaths. 
Judges. 
Oath of office, §16-5-103. 
Panels, §16-5-107. 
Place of sitting, §16-5-107. 
Rehearings. 
Time for filing petition for rehearing, 
§16-5-111. 
Reorganization of courts, §§16-2-501 to 
16-2-521. 
Style, §16-5-101. 
Terms of court, §16-5-107. 
Out of term sittings, §16-5-107. 
Transfer of cases. 
Cases filed in wrong court, §16-5-110. 
Transfer between divisions, §16-5-110. 


COURT OF THE JUDICIARY. 
Reorganization of courts, §§16-2-501 to 
16-2-521. 


COURT REPORTERS. 
Appointment, §20-9-101. 
Compensation, §20-9-103. 
Complaints about reporters, §20-9-606. 
Ethics of reporters. 
Board of court reporters. 
Duties, §20-9-605. 
Inactive status, §20-9-615. 
Licensing and regulation, §§20-9-601 to 
20-9-616. 
Application process, §20-9-609. 
Grandfathering of current licensees, 
§20-9-613. 
Board of court reporting. 
Attached to division of regulatory boards, 
§20-9-604. 
Composition, §20-9-604. 
Definition of board, §20-9-602. 
Duties, §20-9-605. 
Established, §20-9-604. 
Fund, §20-9-616. 
Officers, §20-9-604. 
Qualifications of members, §20-9-604. 
Reimbursement of expenses, §20-9-604. 
Terms of members, §20-9-604. 
Change of address. 
Notification to board, §20-9-612. 
Complaints, §20-9-606. 
Continuing education, §20-9-612. 
Definitions, §20-9-602. 
Discipline of licensees. 
Grounds, §20-9-609. 
Duration of license, §20-9-609. 


Licensing and regulation —Cont’d 

Examinations, §20-9-605. 

Qualifications for licensure, §20-9-609. 
Fees, §20-9-611. 

Grandfathering of current licensees, 
§20-9-613. 

Inactive status, §20-9-615. 

Issuance of license, §20-9-609. 

Legislative intent, §20-9-601. 

Nonresident licenses, §20-9-610. 

No requirement of court reporter at 
proceedings, §20-9-603. 

Practice without a license. 

Fine, §20-9-608. 

Qualifications for licensure, §20-9-609. 

Reciprocity, §20-9-610. 

Registry of licensed reporters, §20-9-605. 

Renewal, §20-9-612. 

When license renewed, §20-9-611. 
Requirement for licensure, §20-9-603. 
Rulemaking to implement provisions, 

§20-9-607. 

Short title of provisions, §20-9-601. 

Temporary license, §20-9-614. 

Unauthorized use of license number. 

Grounds for discipline, §20-9-609. 

Notary public services not required, 

§20-9-603. 

Practice without a license, §20-9-608. 
Requirement of reporter at court 
proceedings. 

Licensing provisions do not create 
requirement of reporter at proceedings, 
§20-9-603. 

Temporary license, §20-9-614. 

Transcript reimbursement fund, 
$20-9-605. 

Transcripts not to be notarized, §20-9-603. 


COURTROOM SECURITY, §16-2-505. 


COURTS. 
Automated court system hardware 
replacement loan fund, §16-3-1001. 
Chancery proceedings. 
General provisions, §§21-1-101 to 21-1-811. 
Clerks of court. 
State court clerks’ conference, §$18-1-501 to 
18-1-508. 
Comptroller. 
Cost accountant and budget officer. 
Appointment by comptroller, §16-16-102. 
Court of the judiciary. 
Judicial conduct (board), §§17-5-101 to 
17-5-311. 
Court reporters. 
Appointment, §20-9-101. 
Compensation, §20-9-103. 
Courtroom. 
Conflicts in use of courtroom, §16-1-104. 
Holding court outside courtroom, §16-1-105. 
Domestic violence court for Shelby 
county, §16-15-5014. 
Drug courts, §§16-22-101 to 16-22-114. 


INDEX 850 


COURTS —Cont’d 
Electronic signatures, §16-1-115. 
Facsimile transmissions. 

Court business and filings, §16-1-113. 
Interpreters. 

Credentialed court interpreters. 

Fingerprints, criminal history records 
check, §16-3-813. 

Registry of foreign language interpreters, 
§16-3-813. 

Judges. 
Reorganization, §§16-2-501 to 16-2-521. 
Senior justices and judges, §§17-2-301 to 
17-2-309. 
Judicial conduct (board), §§17-5-101 to 
17-5-311. 
Mental health courts. 

Courts of general sessions. 

Division of court in certain counties 
designated as mental health court, 
§16-15-5013. 

Metropolitan government. 

Salaries, §16-15-302. 
Minutes, §16-1-106. 

Unsigned minutes, §16-1-106. 
Oaths. 

Power to administer oaths, §16-1-102. 
Passport applications, clerk processing, 

§16-1-120. 

Powers. 

Contempt. 

Power to punish for contempt, §16-1-103. 
Generally, §16-1-102. 
Sale of land, §16-1-107. 

Implied covenants in sales of land, 

§16-1-110. 

Vesting title by decree or clerk’s deed, 
§16-1-108. 

Registration of decree or clerk’s deed, 
§16-1-109. 

Vesting of judicial power, §16-1-101. 
Presiding judges, §16-2-509. 
Reorganization, §$16-2-501 to 16-2-521. 

Actions. 

Filing, §16-2-503. 

Processing, §16-2-503. 

Applicability of act. 

Jurisdictions unaffected, §16-2-517. 
Assistant district attorneys general, 

§16-2-506. 

Chancellors. 

Trial court judge as chancellor, §16-2-504. 
Chancery courts, §16-2-506. 

Circuits. 

References to judicial circuits or divisions 
deemed to judicial districts, 
§16-2-515. 

Clerks. 

Incumbent clerks, §16-2-514. 

Selection, §16-2-504. 

Construction of act, §16-2-509. 

Jurisdiction unaffected, §16-2-517. 
Criminal investigators, §§16-2-506, 

16-2-521. 


COURTS —Cont’d 
Reorganization —Cont’d 


District attorneys general. 

Assistant district attorneys general, 
§§16-2-506, 16-2-508. 

Criminal investigators, §$16-2-506, 
16-2-508, 16-2-521. 

Districts. 

Presiding judges, §16-2-509. 

References to judicial circuits or divisions 
deemed to judicial districts, 
§16-2-515. 

Equity and law courts, §16-2-506. 
Existing courts, §16-2-501. 
Grand juries, §16-2-510. 

Holding of court. 

Generally, §16-2-510. 

Terms abolished, §16-2-510. 
Incumbent clerks, §16-2-514. 
Incumbent judges, §16-2-507. 
Incumbent masters, §16-2-514. 
Judges. 

Additional judges. 

Formula determining need for 
additional judges, §16-2-513. 
Recommendations classifying elected 
additional judges, §16-2-512. 

Cooperation between judges, §16-2-507. 

Designation of court by certain types of 
cases, §16-2-511. 

Election of additional judges, §16-2-505. 

Security committee report, §16-2-505. 

Formula determining needs for additional 
judges, §16-2-513. 

Incumbent judges, §16-2-507. 

Judicial candidates, §16-2-505. 

Security committee report, §16-2-505. 

Judicial districts generally, §16-2-506. 

Composition of judicial districts. 
Advisory task force to review 
composition of judicial districts, 
§16-1-119. 

Jurisdiction, §16-2-502. 

Names, §16-2-502. 

Presiding judges, §16-2-509. 
Recommendations classifying elected 
additional judges, §16-2-512. 

Secretaries, §16-2-505. 

Judicial districts. 
Composition of judicial districts. 
Advisory task force to review 
composition of judicial districts, 
§16-1-119. 
Establishment, §16-2-506. 
Juries. 

Grand juries, §16-2-510. 
Jurisdiction. 

Unaffected jurisdictions, §16-2-517. 
Legislative purpose, §16-2-501. 
Masters. 

Incumbent masters, §16-2-514. 

Selection, §16-2-504. 

Names of judges, §16-2-502. 
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COURTS —Cont’d 
Reorganization —Cont’d 
Pending cases. 
Applicability of local rules, §16-2-516. 
Process, §16-2-516. 
Surety bonds, §16-2-516. 
Presiding judges, §16-2-509. 
Public defenders. 
Increase of positions or funding to office, 
§16-2-518. 
Recommendations classifying elected 
additional judges, §16-2-512. 
Rules of practice. 
Promulgation of uniform rules, §16-2-511. 
Secretary. 
Creation of position, §16-2-505. 
Surety bonds. 
Pending cases, §16-2-516. 
Terms of court. 
Abolished, §16-2-510. 
Uniform rules of practice. 
Promulgation, §16-2-511. 
Secretarial assistance provided to 
judges, §17-1-401. 
Salaries, §17-1-402. 
Sole authority authorizing assistance, 
§17-1-403. 
Security, §16-2-505. 
Signatures. 
Electronic signatures, §16-1-115. 
State court clerks’ conference, §§18-1-501 
to 18-1-508. 
Transfer of actions or appeals, §16-1-116. 
Trial courts. 
Reorganization, §§16-2-501 to 16-2-521. 
United States. 
Removal of cases to federal courts. 
Use of papers filed in federal courts, 
§16-1-111. 
Vesting of judicial power, §16-1-101. 
Veterans treatment court programs. 
Criminal justice veterans compensation act, 
§§16-6-101 to 16-6-106. 


COURTS OF GENERAL SESSIONS. 
Affidavits. 
Removal of actions. 
Filing of affidavit with application, 
§16-15-732. 
Appeal bonds, §16-15-719. 
Appeals. 
Civil procedure, §16-15-729. 
De novo trial, §16-15-729. 
Costs. 
Security. 
Plaintiff to give, §20-12-123. 
Defects in proceedings. 
Circuit court to supply, §20-11-102. 
Executions. 
Compromise after appeal, §16-15-802. 
Attachment. 
Civil procedure. 
Jurisdictional amount, §16-15-722. 
Power to attach, §§16-15-713, 16-15-722. 
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COURTS OF GENERAL SESSIONS 

—Cont’d 

Attachment —Cont’d 
Civil procedure —Cont’d 

Proceedings after attachment, §16-15-723. 
Generally, §16-15-722. 

Issuance and service, §16-15-901. 
Limitations, §16-15-722. 

Bonds, surety. 
Reorganization of courts. 

Pending cases, §16-2-516. 

Summary proceedings against officers. 

Copy of bond, §16-15-733. 

Motion by surety or stayor, §16-15-734. 

Civil action commencement, §16-15-716. 
Issuance and service of process, §16-15-901. 
Civil procedure. 
Appeals, §16-15-729. 
De novo trial, §16-15-729. 
Attachment. 

Proceedings after attachment, §16-15-723. 
Correction of judgment, §16-15-727. 
Cross actions by defendants, §16-15-724. 
Judgments and decrees. 

Correction of judgment, §16-15-727. 

Setoff. 

Judgment for defendant on setoff, 
§16-15-725. 
Presumptions. 

Executions. 

Regularity, §16-15-730. 

Validity of proceedings, §16-15-728. 
Remittitur, §16-15-726. 

Setoff. 

Exceeding jurisdiction, §16-15-725. 

Judgment for defendant on setoff, 

§16-15-725. 

Civil warrants, §16-15-716. 
Issuance and service, §16-15-901. 
Clerks of court, §§$16-15-301, 16-15-303. 
Compensation, §18-4-201. 
Court fees, §16-15-718. 
Firearms and other weapons. 

FBI-NICS index. 

Reporting information to index, 
§16-15-303. 

Administrative office of courts 
making reports on behalf of court 
clerks, information to be 
provided for, §16-1-117. 

Powers, §18-4-203. 
Reports. 

Financial report of court filed by clerk, 

§18-4-202. 

Service and issuance of civil warrants, writs 
and other papers. 

Duties, §16-15-901. 

Code commission. 
Jurisdiction of court. 
Index of acts pertaining to. 
Publication, §16-15-5010. 

Tabulation. 

Compilation by code commission, 
§16-15-5010. 


INDEX 


COURTS OF GENERAL SESSIONS 
—Cont’d 
Commencement of actions, §16-15-710. 
Conflicts of interest. 
Judges. 
Practice of law or other employment, 
§16-15-5002. 
Constables. 
Summary proceedings against officers. 
Generally, §§16-15-733, 16-15-734. 
Contempt. 


Power to inflict punishment for, §16-15-713. 


Continuances, §16-15-720. 
Coroners. 

Summary proceedings against officers. 

Generally, §§16-15-733, 16-15-734. 

Costs. 

Collection of costs, §20-12-143. 

Court data to administrative office of 

courts, §16-1-117. 

Courtrooms. 

Counties to supply, §16-15-102. 
Default judgments. 

Service by mail upon defendants out of 

state. 

Circumstances justifying default, 

§16-15-904. 
Service of process on corporation refused as 
grounds for default, §16-15-903. 
Defendants. 
Notice to plaintiff of possible additional 
defendants, §16-15-735. 
Dismissal of actions. 

Right of plaintiff, §16-15-707. 
Dockets. 

Civil dockets. 

Contents, §16-15-304. 

Domestic relations. 

Jurisdiction. 

Concurrent jurisdiction, §16-15-5004. 

Domestic violence court for Shelby 

county, §16-15-5014. 

Elections. 
Judges, §16-15-202. 
Trial court vacancy commission, §§17-4-301 
to 17-4-311. 
Electronic filing. 

Local rules may authorize, §16-15-701. 
Equity jurisdiction, §16-15-501. 
Establishment, §16-15-101. 
Executions. 

Appeals. 

Compromise after appeal, §16-15-802. 
Compromise after appeal, §16-15-802. 
Enforceable in all counties, §16-15-806. 
Issuance. 

Authorized, §16-15-801. 

Destruction of records. 

Issuance after, §16-15-803. 

Lien. 

Continuation of lien after return day, 

§16-15-805. 

Multiple executions. 

Judgment combining executions, 

§16-15-804. 
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COURTS OF GENERAL SESSIONS 

—Cont’d 

Executions —Cont’d 
Other counties. 

Executions enforceable in all counties, 

§16-15-806. 
Personal property. 
Sale. 
Advertisement, §16-15-805. 
Presumptions. 
Regularity of execution, §16-15-730. 
Priority of time, §16-15-807. 
Real estate levy. 
Balance after levy, §16-15-804. 
Execution for unsatisfied balance in 
other counties, §16-15-804. 
Condemnation of real estate, §16-15-804. 
Entries after, §16-15-804. 

Records forwarded to circuit court, 
§16-15-804. 

Return of execution on, §16-15-804. 

Time of filing, §16-15-804. 

Fees to clerk, §16-15-718. 
Firearms and other weapons. 
Mental defective or judicial commitment to 
mental institution. 

Relief from firearm disabilities imposed 
upon discharge from commitment or 
adjudication order, §16-15-405. 

Forcible entry and detainer. 
Jurisdiction, §16-15-501. 
Guardian ad litem. 
Appointment for infant or incompetent 
person, §16-15-706. 
Interpleader. 
Actions in nature of. 
Jurisdiction, §16-15-731. 
Judges. 
Attendance. 

Failure to attend. 

Selection of special judge, §16-15-209. 
Conference. 

Bylaws. 

Power to adopt, §17-3-202. 

Creation, §17-3-201. 

Meetings. 

Annual meeting, §17-3-203. 
Duty to attend, §17-3-204. 
Expenses in attending, §17-3-204. 

Membership, §17-3-201. 

Officers, §17-3-202. 

Rules and regulations. 

Power to adopt, §17-3-202. 

Staff. 

Employment by executive secretary, 
§16-15-5007. 
Conflicts of interest. 

Practice of law or other employment, 
§16-15-5002. 

Conservators of the peace, §16-15-403. 
Divorce. 

Interchange in certain divorce actions, 

§17-2-209. 


853 


COURTS OF GENERAL SESSIONS 
—Cont’d 
Judges —Cont’d 
Duties. 
Generally, §16-15-402. 
Election, §16-15-202. 
Hearing causes. 
Hearing causes at any time, §16-15-404. 
Interchange, §17-2-208. 
Municipal courts. 
Interchange of judges to sit for 


municipal court judges, §16-18-312. 


Travel expense reimbursement, 
§16-15-209. 
Licensed to practice law. 
Required, §16-15-5005. 
Number, §16-15-201. 
Oaths. 
Oath of office, §16-15-208. 
Power to administer, §16-15-408. 
Powers, §16-15-401. 
Generally, §16-15-401. 
Practice of law. 
License to practice law. 
Required, §16-15-5005. 
Restrictions, §16-15-5002. 
Qualifications, §16-15-201. 
Salaries, §§16-15-5001, 16-15-5003. 
Annual supplement, §16-15-5003. 
Base salaries, §16-15-5003. 
Classification of counties for determining 
compensation, §16-15-5001. 
Payment of compensation. 
Financial responsibility of counties, 
§16-15-5006. 


Litigation tax for counties, §16-15-5006. 


Seminars. 
Required attendance at seminars, 
§16-15-211. 
Senior justices and judges, §§17-2-301 to 
17-2-309. 
Terms of office, §16-15-202. 
Time devoted to office, §16-15-5002. 
Travel expense reimbursement. 
Interchange, service of judge by, 
§16-15-209. 
Trial court vacancy commission, §§17-4-301 
to 17-4-311. 
Vacancies in office. 
Filling, §§16-15-210, 16-15-5005. 
Judgments and decrees. 
Civil procedure. 
Correction of judgment, §16-15-727. 
Setoff. 
Judgment for defendant on setoff, 
-§16-15-725. 
Enforcement of judgments, §16-15-712. 
Jurisdiction, §16-15-501. 
Actions to recover personalty, §16-15-502. 
Acts pertaining to. 
Index. 
Code commission to publish, 
§16-15-5010. 
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COURTS OF GENERAL SESSIONS 
—Cont’d 
Jurisdiction —Cont’d 
Additional jurisdiction. 
Restrictions on adding jurisdiction, 
§16-15-5003. 
Attachments and contempts, §16-15-713. 
Civil cases, §16-15-501. 
Domestic relations. 
Concurrent jurisdiction, §16-15-5004. 
Equity, §16-15-501. 
Forcible entry and detainer, §16-15-501. 
Geographical jurisdiction, §16-15-503. 
Interpleader. 
Actions in nature of, §16-15-731. 
Municipal courts. 
Concurrent jurisdiction conferred upon, 
§16-18-311. 
Objections to jurisdiction, §16-15-505. 
Private acts. 
Jurisdiction added by, §16-15-5009. 
Removal of actions, §16-15-732. 
Replevin, §16-15-502. 
Tabulation of jurisdiction. 
Code commission to compile, §16-15-5010. 
Workers’ compensation. 
Concurrent jurisdiction, §16-15-5004. 
Limitation of actions. 
Actions commenced but process not served. 
New process required to bar running of 
limitations, §16-15-710. 
Local rules of court. 
Electronic filing. 
Local rules may authorize, §16-15-701. 
Long arm statute. 
Service on defendants residing outside 
state, §16-15-904. 
Mentally ill. 
Mental health courts. 
Division of courts of general sessions 
designated as mental health court in 
certain counties, §16-15-5013. 
Representation of incompetents, §16-15-706. 
Metropolitan government. 
Salaries of court officers in metropolitan 
government counties, §16-15-302. 
Minors. 
Representation of infants, §16-15-706. 
Next friend. 
Representation of infants and incompetent 
persons, §16-15-706. 
Nonsuit. 
Right of plaintiff to take voluntary nonsuit, 
§16-15-707. 
Notice. 
Possible additional defendants, §16-15-735. 
Oaths. 
Judges. 
Oath of office, §16-15-208. 
Parties. 
Infants or incompetent persons. 
Representation, §16-15-706. 
Substitution of parties, §16-15-711. 
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COURTS OF GENERAL SESSIONS 
—Cont’d 
Place of holding. 
Holding court at places other than county 
seat, §16-15-103. 
Pleadings, §16-15-714. 
Practice, §16-15-714. 
Presumptions. 
Executions. 
Regularity, §16-15-730. 
Private acts. 
Effect of provisions on courts created by 
private act, §16-15-501. 
Jurisdiction. 
Jurisdiction added by, §16-15-5009. 
Remittitur. 
Civil procedure, §16-15-726. 
Removal of actions, §16-15-732. 
Reorganization of courts, §§16-2-501 to 
16-2-521. 
Replevin. 
Jurisdiction, §16-15-502. 
Rules of court, §16-15-406. 
Rules of evidence. 
Application, §16-15-721. 
Generally, §16-15-721. 
Seminars for judges, §16-15-211. 
Service of process. 
Constructive service, §16-15-905. 
Copies, plaintiff providing persons making, 
§16-15-903. 
Corporations and foreign corporations, 
§16-15-903. 
County, service upon, §16-15-903. 
Default judgments. 
Service by mail on defendant residing out 
of state. 
Circumstances justifying default, 
§16-15-904. 
Service of process on corporation refused 
as grounds for default, §16-15-903. 
Government or quasi-government entity, 
§16-15-903. 
Individuals, service on, §16-15-903. 
Infants or incompetents, service on, 
§16-15-903. 
Issuance and service of civil warrants, writs 
and other papers, §16-15-901. 
Mail, §§16-15-902, 16-15-9038. 
Methods of service, §16-15-903. 
Municipality, service upon, §16-15-903. 
New process when not served, §16-15-710. 
Nonresidents. 
Defendants residing outside of state, 
§16-15-904. 
Individuals transacting business through 
state agency or office, §16-15-903. 
Partnerships or unincorporated 
associations, service on, §16-15-903. 
Prompt service, §16-15-902. 
Return of process, §16-15-902. 
Return unserved, §16-15-710. 
State or state agency, service upon, 
§16-15-903. 
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COURTS OF GENERAL SESSIONS 
—Cont’d 
Service of process —Cont’d 

Subpoenas, §16-15-708. 

Time for service, §16-15-902. 

Transacting business through office or 

agency of state or county. 
Nonresident or resident individuals, 
§16-15-903. 
Shelby county. 
Domestic violence court for Shelby county, 
§16-15-5014. 
Sheriffs. 

Bailiff coverage, §16-15-715. 

Service of process, §16-15-201. 

Summary proceedings against officers. 

Generally, §§16-15-733, 16-15-734. 
Statutes of limitation. 
Actions commenced but process not served. 
New process required to bar running of 
statute, §16-15-710. 
Subpoenas. 
Issuance and service, §16-15-901. 
Witnesses, §16-15-708. 
Substitution of parties, §16-15-711. 
Summary proceedings against officers. 
Bonds, surety. 
Copy of bond, §16-15-733. 
Motion by surety or stayor, §16-15-734. 

Excuse, §16-15-734. 

Generally, §16-15-733. 

Motion, §16-15-733. 

Notice, §16-15-733. 
Summons, §20-2-101. 

Issuance and service, §16-15-901. 

Return unserved, §16-15-710. 
Supplies and equipment. 

Counties to supply, §16-15-102. 
Survival of actions, §16-15-711. 
Taxation. 

Litigation taxes. 

Counties. 
Payment of compensation of judges, 
§16-15-5006. 
State, §$16-15-5007, 16-15-5008. 
Applicability to certain counties, 
§16-15-5011. 
Time. 
Actions commenced but process unserved. 
New process when not served, 
§16-15-710. 
Warrants. 
Uniform general sessions court warrant, 
§16-15-5012. 
Witnesses. 
Subpoenas, §16-15-708. 
Workers’ compensation. 

Jurisdiction. 

Concurrent jurisdiction, §16-15-5004. 


CREDENTIALED COURT 
INTERPRETERS. 

Fingerprints, criminal history records 
check, §16-3-813. 
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CREDENTIALED COURT 
INTERPRETERS —Cont’d 

Registry of foreign language 
interpreters, §16-3-813. 


CRIMINAL HISTORY RECORDS 
CHECKS. 
Administrative office of the courts. 
Employment of persons with office, 
§16-3-804. 
Credentialed court interpreters, 
§16-3-813. 
Judges of appellate courts. 
Appointment. 
Criminal background checks of 
appointees, $17-4-102. 
Judges of trial courts. 
Trial court vacancy commission. 
Background investigations of candidates, 
§17-4-308. 
Probation. 
Private probation services council, 
§16-3-909. 


CRIMINAL INJURIES COMPENSATION. 
Criminal injuries compensation fund. 
Donation to fund, §22-4-107. 
Victim-offender mediation center, 
§§16-20-101 to 16-20-106. 


CRIMINAL JUSTICE VETERANS 
COMPENSATION ACT (CJVC) OF 
2015. 

Veterans treatment court programs, 
§§16-6-101 to 16-6-106. 


CRIMINAL LAW AND PROCEDURE. 
Administrative office of the courts. 
Integrated criminal justice steering 
committee, §§16-3-814 to 16-3-820. 
Attorneys at law. 
Division of fees. 
Unlawful division, §23-3-104. 
Falsely representing self as lawyer, 
§23-3-108. 
Privileged communications. 
Improper testimony, §23-3-107. 
Unlawful practice, §23-3-103. 
Case data report to administrative office 
of the courts, §16-1-117. 
Circuit courts. 
Jurisdiction, §16-10-102. 
Clerks of court. 
False entries to affect causes, §18-1-306. 
False report of money held, §18-2-104. 
Misdemeanor in office, §18-1-305. 
Payment of money to parties. 
Failure to pay, §18-2-102. 
Unlawful use or disposal of money or 
property, §18-2-105. 
Dismissal. 
Completion of diversion program, §16-3-810. 
Diversion. 
Dismissal of charges upon completion of 
program, §16-3-810. 
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CRIMINAL LAW AND PROCEDURE 
—Cont’d 

Diversion —Cont’d 

Drug cases. 
Fee to fund drug courts, §16-22-109. 

Docket number. 

Each case assigned, §16-1-117. 

Expunction of records. 

Diversion program. 
Completion, §16-3-810. 

Integrated criminal justice system and 
steering committee, §$16-3-814 to 
16-3-820. 

Jurisdiction. 

Circuit courts, §16-10-102. 
Jury. 
Selection of jurors. 
Unlawful acts, §22-2-102. 
Separation of jurors. 
Compensation of sequestered jurors, 
§22-4-101. 
Sequestration of jurors. 
Compensation of sequestered jurors, 
§22-4-101. 
Special venire, §§20-4-201, 20-4-206. 
Pretrial diversion. 
Drug cases. 
Fee to fund drug courts, §16-22-109. 

Supreme court. 

Powers over criminal defendants, §16-3-203. 
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DAMAGES. 
Attorneys at law. 
Unauthorized practice of law. 
Actions for damages, §23-3-112. 
Punitive damages. 
Additur, §20-10-101. 
Treble damages. 
Attorneys at law. 
Unauthorized practice of law, §23-3-112. 


DEAF PERSONS. 
Jury. 
Exemption from jury service, §22-1-103. 


DEATH. 

Abatement and survival of actions. 
Actions surviving death of party, §20-5-102. 
Beneficiary. 

Death before action, §20-5-111. 

Death during action, §20-5-112. 
Executor and administrator, §20-5-114. 
Injury resulting in death. 

Succession to cause of action, §20-5-106. 
Nominal plaintiff, §20-5-117. 

Torts. 
Causes surviving death of tortfeasor, 
§20-5-103. 
Executors and administrators. 
Abatement and survival of actions, 
§20-5-114. 
Judges. 
Appeals. 
Death pending appeal, §17-1-306. 
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DEATH —Cont’d 
Judges —Cont’d 
New trial after vacancy in office of trial 
judge by death, §17-1-305. 
Jury. 
Disqualified or potentially disqualified 
jurors. 
List prepared by jury coordinator and 
sent to administrator of elections, 
§22-2-317. 


DEATH PENALTY. 
Capital cases. 
Expedition of post-conviction proceedings. 
Special supreme court personnel 
authorized, §16-3-212. 


DECEDENTS’ ESTATES. 
Abatement and survival of actions. 
Revival. 
By or against heirs, §20-5-104. 
By or against successor in interest, 
§20-5-105. 
Administration of estates. 
Chancery courts. 
Jurisdiction, §16-16-201. 
Chancery courts. 
Administration of estates, §16-16-201. 
Infants. 
Jurisdiction, §16-11-109. 
Partition. 
Jurisdiction, §16-11-111. 
Probate of wills. 
Construction of former statutes, 
§16-16-102. 
Costs. 
Executors and administrators. 
Security. 
Personal representative’s oath, 
§20-12-130. 
County courts, §16-16-108. 
Concurrent jurisdiction. 
Distribution, partition and sale of realty, 
§16-16-108. 
Original jurisdiction, §16-16-107. 
Jurisdiction. 
Wills. 
Contests, §16-10-103. 
Probate, §§16-16-201, 16-16-202. 


DECLARATORY JUDGMENTS. 
Constitutionality of state statutes, orders 
or rules. 

Actions challenging constitutionality, 
seeking declaratory or injunctive relief 
and against state, three judge panel to 
hear and determine, §§20-18-101 to 
20-18-105. 


DEFAULT JUDGMENTS. 
Courts of general sessions. 
Service by mail upon defendants out of 
state. 


Circumstances justifying default, 
§16-15-904. 
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DEFAULT JUDGMENTS —Cont’d 
Courts of general sessions —Cont’d 
Service of process on corporation refused as 
grounds for default, §16-15-903. 
Levying officer. 
Default judgment against, §20-1-118. 


DEFINED TERMS. 
Adjudication as mental defective or 
adjudicated as mental defective. 

FBI-NICS index, chancery court 
information reported to index, 
§16-11-206. 

FBI-NICS index, circuit court information 
reported to index, §16-10-213. 

FBI-NICS index, county court information 
reported to index, §16-16-120. 

FBI-NICS index, general sessions clerk 
reporting information to index, 
§16-15-303. 

Chemically dependent. 

Drug courts, §16-22-103. 
Communication. 

Public participation act, §20-17-103. 
Counties. 

Municipal court reform act, §16-18-311. 
Course of conduct. 

Violence in the workplace, §20-14-101. 
Court reporting. 

Court reporters, licensing and regulation, 

§20-9-602. 

Credible threat of violence. 

Violence in the workplace, §20-14-101. 
Deferred discipline agreement. 

Judicial conduct (board), §17-5-301. 
District. 

Opioid settlement agreements, §20-13-202. 
Documents. 

Recycled paper, §20-6-103. 

Drug court treatment program. 

Drug courts, §16-22-103. 

Employers. 

Violence in the workplace, §20-14-101. 
Exercise of the right of association. 
Public participation act, §20-17-103. 
Exercise of the right of free speech. 
Public participation act, §20-17-103. 

Exercise of the right to petition. 
Public participation act, §20-17-103. 
Foreign law, legal code or system. 
Policy on granting comity to foreign laws or 
legal systems, §20-15-101. 
Governmental entity. 
Opioid settlement agreements, §20-13-202. 
Judicial commitment to a mental 
institution. 

FBI-NICS index, chancery court 
information reported to index, 
§16-11-206. 

FBI-NICS index, circuit court information 
reported to index, §16-10-213. 

FBI-NICS index, county court information 
reported to index, §16-16-120. 

FBI-NICS index, general sessions clerk 
reporting information to index, 
§16-15-303. 
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DEFINED TERMS —Cont’d 
Law business. 

Unauthorized practice, §23-3-101. 
LCR. 

Court reporters, licensing and regulation, 

§20-9-602. 
Legal action. 
Public participation act, §20-17-103. 
Licensed court reporters. 
Court reporters, licensing and regulation, 
§20-9-602. 
Matter of public concern. 
Public participation act, §20-17-103. 
Mental institutions. 

FBI-NICS index, chancery court 
information reported to index, 
§16-11-206. 

FBI-NICS index, circuit court information 
reported to index, §16-10-213. 

FBI-NICS index, county court information 
reported to index, §16-16-120. 

FBI-NICS index, general sessions clerk 
reporting information to index, 
§16-15-303. 

Non-adversarial approach. 

Drug courts, §16-22-103. 

Veterans treatment court programs, 
§16-6-101. 

Parties. 
Public participation act, §20-17-103. 
Person. 

Attorneys, unauthorized practice, 
§23-3-101. 

Civil procedure. 

Abatement and survival of actions, 
§20-5-106. 

Service of process, §20-2-221. 
Post-consumer waste. 

Recycled paper, §20-6-103. 
Practice of law. 

Unauthorized practice, §23-3-101. 
Private entity. 

Private probation services council, 
§16-3-903. 

Private reprimand. 

Judicial conduct (board), §17-5-301. 
Public reprimand. 

Judicial conduct (board), §17-5-301. 
Recycled paper, §20-6-103. 
Suitable facility. 

County clerks, §18-6-109. 
Treatment resource. 

FBI-NICS index, chancery court 
information reported to index, 
§16-11-206. 

FBI-NICS index, circuit court information 
reported to index, §16-10-213. 

FBI-NICS index, county court. information 
reported to index, §16-16-120. 

FBI-NICS index, general sessions clerk 
reporting information to index, 
§16-15-303. 

Undue or extreme physical or financial 
hardship. 

Jury service, §22-1-103. 
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DEFINED TERMS —Cont’d 
Unlawful violence. 
Violence in the workplace, §20-14-101. 
Veterans treatment court program, 
§16-6-101. 
Violent offender. 
Drug courts, §16-22-103. 


DEPOSITIONS. 
County clerks. 
Power to take depositions, §18-6-113. 
Motor vehicles. 
Service of process. 
Use of highways as appointment of 
secretary of state as agent for 
process, §20-2-203. 


DESERTION AND NONSUPPORT. 
Parties. 
Deserted wife as party, §20-1-104. 


DIGITAL SIGNATURES. 
Courts, §16-1-115. 


DISABILITIES, PERSONS WITH. 
Attorneys at law. 
Lawyers assistance program, §§23-4-101 to 
23-4-105. 
Jury. 
Exemptions from service. 
Aged persons. 
75 or older and incapable of service due 
to mental or physical condition, 
§22-1-103. 


DISCOVERY. 
Motor vehicles. 
Service of process. 
Secretary of state as agent for service of 
process, §20-2-203. 
Public participation act. 
Dismissal of action filed in response to 
exercise of first amendment rights. 
Stay of discovery in legal action upon 
petition for dismissal, §20-17-104. 
Tennessee public participation act. 
Dismissal of action filed in response to 
exercise of first amendment rights. 
Stay of discovery in legal action upon 
petition for dismissal, §20-17-104. 


DISMISSAL OF ACTIONS. 
Criminal prosecutions. 
Completion of diversion program, §16-3-810. 
Failure to state a claim. 
Assessment of costs and fees, §20-12-119. 
Part of defendants. 
Plaintiff may dismiss against, §20-9-401. 
Public participation act, §§20-17-101 to 
20-17-110. 
Tennessee public participation act, 
§§20-17-101 to 20-17-110. 


DISTRICT ATTORNEYS GENERAL. 
Assistant district attorneys general. 
First judicial district. 
Number of assistants entitled, §16-2-506. 


INDEX 


DISTRICT ATTORNEYS GENERAL 

—Cont’d 

Assistant district attorneys general 

—Cont’d 
Judicial districts. 

Number of assistants entitled to per 

district, §16-2-506. 

Powers and duties, §16-2-508. 
Number per district, $16-2-506. 
Positions created, §§16-2-519, 16-2-520. 

Criminal investigators. 

Judicial districts. 

Number of investigators per judicial 

district, §§16-2-506, 16-2-521. 
Powers and duties, §16-2-508. 
Number per district, §§16-2-506, 16-2-521. 
District attorneys general conference. 
Recommendations for assistant district 
attorney general positions, §§$16-2-519, 
16-2-520. 
Judicial districts. 

Assistant district attorneys general. 
Number per district, §16-2-506. 
Powers and duties, §16-2-508. 

Courts. 

Reorganization. 

Assistant district attorneys general, 
§16-2-508. 
Criminal investigators, §16-2-508. 

Criminal investigators. 

Number per district, §§16-2-506, 

16-2-521. 
Powers and duties, §16-2-508. 


Number of positions in district, §16-2- 520. 


Powers and duties, §16-2-508. 
DISTRICT PUBLIC DEFENDERS. 


Increase in positions or funding to office, 


§16-2-518. 


DIVORCE. 
Alimony. 

Long-arm statute, §20-2-214. 
Chancery courts. 

Jurisdiction, §16-11-110. 
Circuit courts. 

Interchange of judges in certain divorce 

actions, §17-2-209. 

Jurisdiction, §16-10-108. 
Costs. 

Security. 

Divorce actions, §20-12-127. 

Courts of general sessions. 

Judges. 

Interchange in certain divorce actions, 
§17-2-209. 

Deposits. 

Cash deposit in lieu of bond, §20-12-127. 
In forma pauperis. 

Suits for divorce from bed and board, 

§20-12-127. 

Interchange of judges, §17-2-209. 
Jurisdiction. 

Chancery courts, §16-11-110. 

Circuit courts, §16-10-108. 
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DIVORCE —Cont’d 
Jurisdiction —Cont’d 
Courts of general sessions. 
Concurrent jurisdiction of domestic 
relations cases, §16-15-5004. 
Long-arm statute. 
Alimony, §20-2-214. 
Classes of actions to which applicable, 
§20-2-214. 
Service of process. 
Long-arm statute. 
Classes of actions to which applicable, 
§20-2-214. 


DOCKETS. 
Civil procedure. 
Apportionment of causes, §20-8-104. 
Numbers. 
Each civil action assigned docket number, 
§16-1-117. 
Order of trial, §20-8-103. 
Priority of causes, §20-8-101. 
Public causes advanced on docket, 
§20-8-105. 
State of Tennessee. 
Time for trial of cases involving state, 
§20-8-106. 
Style of case. 
Clerk of court not to change, §20-8-102. 
Clerks of court. 
Duties as to, §18-1-105. 
Criminal law and procedure. 
Each case assigned docket number, 
§16-1-117. 
Separate dockets for civil and criminal 
cases, §16-15-304. 


DOMESTIC ABUSE. 
Protection orders. 

Shelby county. 

Domestic violence court for Shelby 
county, §16-15-5014. 

Shelby county. 

Domestic violence court for Shelby county, 

§16-15-5014. 


DOMESTIC ASSAULT. 
Shelby county. 
Domestic violence court for Shelby county, 
§16-15-5014. 


DOMESTIC RELATIONS. 
Courts of general sessions. 
Jurisdiction. 
Concurrent jurisdiction, §16-15-5004. 
Jurisdiction. 
Courts of general sessions. 
Concurrent jurisdiction, §16-15-5004. 


DRUG COURTS, §§16-22-101 to 16-22-114. 
Administration of program, §16-22-105. 
Advisory committee, §16-22-108. 
Construction and interpretation. 

Local programs not preempted, §16-22-112. 

Right to treatment. 

No right conferred by provisions, 
§16-22-111. 
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DRUG COURTS —Cont’d 
Definitions, §16-22-103. 
Drug Court Treatment Act of 2003. 

Short title, §16-22-101. 

Drug court treatment program resources 
fund, §16-22-110. 

Eligibility to participate, §16-22-113. 

Fees. 

Funding of drug courts, §16-22-109. 
General principles under which courts 

operate, §16-22-104. 
Grants. 
Application for grant funds, §16-22-106. 
Restrictions on use of funds, §16-22-107. 
Juvenile court drug court treatment 
programs, §16-22-114. 

Legislative intent, §16-22-102. 

Local programs not preempted, 
§16-22-112. 

Mental health and substance abuse 
services department. 

Administration of program, §16-22-105. 

Advisory committee, §16-22-108. 
Operating principles, §16-22-104. 
Participants. 

Eligibility to participate, §16-22-113. 
Purpose of provisions, §16-22-102. 
Right to treatment. 

No right conferred by provisions, 

§16-22-111. 
Short title of act, §16-22-101. 
Veterans treatment court programs. 
Criminal justice veterans compensation act, 
§§16-6-101 to 16-6-106. 
Fee to fund drug courts, §16-22-109. 


DRUGS. 
Attorneys at law. 
Lawyers assistance program, §§23-4-101 to 
23-4-105. 
Courts, §§16-22-101 to 16-22-114. 
Criminal law and procedure. 
Guilty pleas. 
Fee to fund drug courts, §16-22-109. 
Nolo contendere. 
Fee to fund drug courts, §16-22-109. 
Diversionary sentencing programs. 
Fee for funding drug courts, §16-22-109. 
Drug control act. 
Diversionary sentencing programs. 
Fee for funding drug courts, §16-22-109. 
Guilty pleas. 
Fee to fund drug courts, §16-22-109. 
Nolo contendere. 
Fee to fund drug courts, §16-22-109. 
Guilty pleas. 
Fee to fund drug courts, §16-22-109. 
Nolo contendere. 
Fee to fund drug courts, §16-22-109. 


INDEX 
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E-FILING FOR APPEALS. 

Administrative office of the courts to 
authorize system providers and 
establish technical standards, 
§16-1-118. 


ELECTIONS. 
Chancery courts. 
Chancellors. 
Form of election, §17-1-103. 
City court judges. 
Generally, §§16-18-201 to 16-18-312. 
Court of appeals. 
Judges, §16-4-102. 
Retention elections, §17-1-103. 
Declaration of candidacy required, 
§17-4-106. 
Required at end of term, §17-4-105. 
Court of criminal appeals. 
Judges, §16-5-103. 
Retention elections, §17-1-103. 
Declaration of candidacy required, 
§17-4-106. 
Required at end of term, §17-4-105. 
Courts of general sessions. 
Judges, §16-15-202. 
Form of election, §17-1-103. 
Trial court vacancy commission, §§17-4-301 
to 17-4-311. 
Judges. 
Chancellors. 
Form of election, §17-1-103. 
City courts in home-rule municipalities, 
§16-17-102. 
City judges. 
Election ordinances, §$16-18-201. 
Home-rule municipalities, §16-17-102. 
Contested elections. 
Temporary judge, §17-2-119. 
Court of appeals, §16-4-102. 
Retention elections, §17-1-103. 
Declaration of candidacy required, 
§17-4-106. 
Required at end of term, §17-4-105. 
Court of criminal appeals, §16-5-103. 
Retention elections, §17-1-103. 
Declaration of candidacy required, 
§17-4-106. 
Required at end of term, §17-4-105. 
Courts of general sessions, §16-15-202. 
Form of election, §17-1-103. 
Trial court vacancy commission, 
§§17-4-301 to 17-4-311. 
Supreme court justices, §16-3-101. 
Retention elections, §17-1-103. 
Declaration of candidacy required, 
§17-4-106. 
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ELECTIONS —Cont’d 
Judges —Cont’d 
Supreme court justices —Cont’d 
Retention elections —Cont’d 
Required at end of term, §17-4-105. 
Trial court vacancy commission, §§17-4-301 
to 17-4-311. 
Vacancies in office. 
Special elections, §17-1-301. 
Supreme court. 
Judges, §16-3-101. 
Retention elections, §17-1-103. 
Declaration of candidacy required, 
§17-4-106. 
Required at end of term, §17-4-105. 


ELECTRONIC FILING. 
Administrative office of the courts to 
authorize system providers and 
establish technical standards, 
§16-1-118. 
Courts of general sessions. 
Local rules may authorize, §16-15-701. 


ELECTRONIC FILING, SIGNATURE AND 
VERIFICATION OF PLEADINGS 
AND PAPERS. 

Administrative office of the courts to 
authorize system providers and 
establish technical standards, 
§16-1-118. 


ELECTRONIC SIGNATURES. 
Courts, §16-1-115. 


EMBEZZLEMENT. 
Clerks of court, §18-2-105. 
Unlawful use or disposal of money or 
property, §18-2-105. 


EMPLOYERS AND EMPLOYEES. 
Definitions. 
Violence in the workplace, §20-14-101. 
Injunctions. 
Violence in the workplace. 
Temporary restraining orders, 
§§20-14-101 to 20-14-108. 
Jury. 
Absence from employment for service, 
§22-4-106. 
Leaves of absence. 
Jury service, §22-4-106. 
Protection orders. 
Violence in the workplace. 
Temporary restraining orders, 
$§20-14-101 to 20-14-108. 
Temporary restraining orders. 
Violence in the workplace, §§20-14-101 to 
20-14-108. 
Violence in the workplace, §§20-14-101 to 
20-14-108. 
Construction of chapter, §20-14-108. 
Definitions, §20-14-101. 
Duty of employer to provide safe workplace. 
Not diminished, §20-14-108. 
Organization that individual affiliated with. 
Temporary restraining order or injunction 
against, §20-14-102. 
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EMPLOYERS AND EMPLOYEES —Cont’d 
Violence in the workplace —Cont’d 
Temporary restraining order or injunction, 
§20-14-102. 
Affidavit of petitioner, §20-14-104. 
Clear and convincing evidence required, 
§20-14-105. 
Duration of injunction, §20-14-105. 
Duration of TRO, §20-14-104. 
Employer or employee may seek, 
§20-14-102. 
Grounds for seeking, §20-14-102. 
Hearing on petition, §20-14-105. 
Law enforcement agencies. 
Delivery of order to, availability of 
information to, §20-14-107. 
Nonresident respondents. 
Venue, §20-14-103. 
Petition, §20-14-104. 
Response to petition, §20-14-105. 
Service of petition, TRO or notice of 
hearing, §20-14-106. 
Time for hearing on petition, §20-14-105. 
Venue, §20-14-103. 
Workplace violence. 
Temporary restraining orders, §§20-14-101 
to 20-14-108. 


ENDURING RELATIONSHIP. 
Personal jurisdiction based upon, 
§20-2-222. 


EQUITY JURISDICTION OF COURTS. 
Chancery courts, §16-11-103. 

Circuit courts, §16-10-111. 

Courts of general session, §16-15-501. 


EVIDENCE. 
Chancery proceedings. 
Answer. 

Evidential value of answer in discovery 
and where oath not waived, 
§21-1-602. 

Clerks of court. 
Disposal of physical evidence, §18-1-206. 
Evidence. 

Misconduct in office. 

Proof of misconduct in office, §18-1-308. 
Disposal of physical evidence. 
Clerks of court, §18-1-206. 


EXAMINATIONS. 
Court reporters. 
Licensing and regulation, §20-9-605. 
Qualifications for licensure, §20-9-609. 
Jury. 
Examination of jurors. 
Absolute right of parties to examine, 
§22-3-101. 


EXECUTIONS. 
Chancery courts. 
Proceedings in aid of execution, §16-11-104. 
Courts of general sessions, §§16-15-801 to 
16-15-807. 
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EXECUTORS AND ADMINISTRATORS. 
Abatement, revival and survival of 
actions. 
Death of executor or administrator, 
§20-5-114. 
Chancery courts. 
Administration of estates and probate of 
wills. 
Jurisdiction, §16-16-201. 
Appointment of administrator, §16-11-113. 
Claims against estate. 
Insolvent estates administered in chancery, 
§16-16-201. 
Costs. 
Security. 
Personal representative’s oath, 
§20-12-130. 
County courts. 
Original jurisdiction, §16-16-107. 
Jurisdiction. 
Chancery courts. 
Administration of estates and probate of 
wills, §16-16-201. 


EXPUNCTION OF RECORDS. 
Criminal law and procedure. 
Pretrial diversion. 
Completion of diversion program, 
§16-3-810. 


F 


FACSIMILE TRANSMISSIONS. 
Court business and filings, §16-1-113. 
Supreme court rules promulgation, 
§16-3-408. 


FAX MACHINES. 
Court business and filing, §16-1-113. 
Supreme court, §16-3-408. 


FEES. 
Court reporters. 

Licensing and regulation. 

Fees for licensing, §20-9-611. 

Courts of general sessions. 

Fees to clerk, §16-15-718. 
Drug courts. 

Funding of drug courts, §16-22-109. 


FELONIES. 
Attorneys at law. 
Falsely representing self as lawyer, 
§23-3-108. 
Clerks of court. 
Unlawful use or disposal of money or 
property, §18-2-105. 
Jury. 
Disqualified or potentially disqualified 
jurors. 
List prepared by jury coordinator and 
sent to administrator of elections, 
§22-2-317. 
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FETUSES. 
Injury resulting in death. 
Succession to cause of action, §20-5-106. 


FINES. 
City courts. 

Contempt of court fine, §16-18-306. 
Collection of fines in default. 

Circuit court clerks in certain counties 
having metropolitan form of 
government, §20-12-144. 

Contempt. 
Municipal court, contempt in a, §16-18-306. 
Court reporters. 

Licensing and regulation. 

Practice without a license, §20-9-608. 
Default. 

Collection by circuit court clerks in certain 
counties having metropolitan form of 
government, §20-12-144. 

Jury. 

Failure to appear for service, §22-2-309. 
Municipal courts. 

Contempt of court, §16-18-306. 
Practice of law. 

Unlawful practice, §23-3-103. 


FINGERPRINTS. 
Credentialed court interpreters, 
§16-3-813. 


FIREARMS AND OTHER WEAPONS. 
Administrative office of the courts. 
FBI-NICS index. 

Information reported to index. 

Office making reports on behalf of court 
clerks, information to be provided 
for, §16-1-117. 

Chancery courts. 
FBI-NICS index. 

Information reported to index, 
§16-11-206. 

Administrative office of courts making 
reports on behalf of court clerks, 
information to be provided for, 
§16-1-117. 

Mental defective or judicial commitment to 
mental institution. 

Relief from firearm disabilities imposed 
upon discharge from commitment or 
adjudication order, §16-11-202. 

Circuit courts. 
FBI-NICS index. 

Information reported to index, 
§16-10-213. 

Administrative office of courts making 
reports on behalf of court clerks, 
information to be provided for, 
§16-1-117. 

Mental defective or judicial commitment to 
mental institution. 

Relief from firearm disabilities imposed 
upon discharge from commitment or 
adjudication order, §16-10-205. 


INDEX 


FIREARMS AND OTHER WEAPONS 

—Cont’d 

Clerk of general sessions court. 

FBI-NICS index. 

Information reported to index, 
§16-15-303. 

Administrative office of courts making 
reports on behalf of court clerks, 
information to be provided for, 
§16-1-117. 

County courts. 

FBI-NICS index. 

Information reported to index, 
§16-16-120. 

Administrative office of courts making 
reports on behalf of court clerks, 
information to be provided for, 
§16-1-117. 

Mental defective or judicial commitment to 
mental institution. 

Relief from firearm disabilities imposed 
upon discharge from commitment or 
adjudication order, §16-16-121. 

Courts of general sessions. 

Mental defective or judicial commitment to 
mental institution. 

Relief from firearm disabilities imposed 
upon discharge from commitment or 
adjudication order, §16-15-405. 

FBI-NICS index. 

Information reported to index, §§16-10-213, 
16-11-206, 16-15-303, 16-16-120. 

Administrative office of courts making 
reports on behalf of court clerks, 
information to be provided for, 
§16-1-117. 

Mental defective or judicial commitment 
to mental institution. 

Relief from firearm disabilities imposed 
upon discharge from commitment or 
adjudication order. 

Chancery courts, §16-11-202. 

Circuit courts, §16-10-205. 

County courts, §16-16-121. 

Courts of general sessions, §16-15-405. 


FORCIBLE ENTRY AND DETAINER. 
Courts of general sessions. 
Jurisdiction, §16-15-501. 


FOREIGN ATTORNEYS. 
Counsel and opinions on foreign 
country’s law. 
Service in state for purpose of, §23-2-106. 
Pro hac vice appearances, §23-1-108. 


FOREIGN CORPORATIONS. 
Civil procedure. 
Subject to actions, §20-2-201. 
Courts of general sessions. 
Service of process on, §16-15-903. 
Service of process. 
Courts of general sessions, §16-15-903. 
Long-arm statute. 
Service upon corporation in foreign 
country, §20-2-113. 
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FOREIGN COUNTRIES OR STATES. 
Long-arm statute. 
Service upon person in foreign country, 
§20-2-1138. 


FOREIGN JUDGMENTS. 
Comity. 
Policy on granting comity to foreign laws or 
legal systems, §§20-15-101 to 
20-15-106. 


FORUM NON CONVENIENS. 
Comity, policy on granting to foreign 
laws or legal systems. 
Choice of venue or forum, §20-15-104. 


FRAUD. 
Attorneys at law. 
Falsely representing self as lawyer, 
§23-3-108. 
Damages, action for, §23-3-112. 
Courts of general sessions. 
Correction of judgment. 
Mistakes, inadvertence, excusable 
neglect, and fraud, §16-15-727. 


FREEDOM OF ASSOCIATION. 
Tennessee public participation act, 
§§20-17-101 to 20-17-110. 


FREEDOM OF SPEECH. 
Tennessee public participation act, 
§§20-17-101 to 20-17-110. 


FREE SPEECH CLAUSE. 
Tennessee public participation act, 
§§20-17-101 to 20-17-110. 


FRIVOLOUS ACTIONS. 
Tennessee public participation act, 
§§20-17-101 to 20-17-110. 


FRIVOLOUS PLEADINGS. 
Judicial conduct (board). 
Frivolous complaints, §17-5-304. 


FULL FAITH AND CREDIT. 
International or foreign country law. 
Comity. 
Policy on granting comity to foreign laws 
or legal systems, §§20-15-101 to 
20-15-106. 


FUNDS. 
Automated court system hardware 
replacement loan fund, §16-3-1001. 
Board of court reporting fund, §20-9-616. 
Civil legal representation of indigents 
fund, §16-3-808. 
Court reporters. 
Licensing and regulation. 
Board of court reporting fund, §20-9-616. 
Transcript reimbursement fund, 
§20-9-616. 
Drug court treatment program resources 
fund, §16-22-110. 
Judicial information system fund. 
Establishment, §16-3-807. 
Transcript reimbursement fund, 
§20-9-605. 
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FUNDS —Cont’d 
Voluntary fund for indigent civil 
representation, §16-3-821. 


G 


GENERAL ASSEMBLY. 
Administrative procedure. 
Member of general assembly as witness, 
party or attorney. 

Continuance, postponement, etc., 

authorized, §20-7-106. 
Apportionment. 
Constitutionality of state statutes, orders or 
rules. 

Actions challenging constitutionality, 
seeking declaratory or injunctive 
relief and against state, three judge 
panel to hear and determine. 

Apportionment or redistricting of state 
legislative or congressional 
districts. 

Substitute plans by courts, 
restrictions, §20-18-105. 
Attorneys at law. 
Member of general assembly as attorney. 
Grounds for continuance, §20-7-106. 
Boards and commissions. 
Member of general assembly as witness, 
party or attorney. 

Continuance, postponement, etc., 
authorized, §20-7-106. 

Continuances. 
Member as attorney, party or witness, 

§20-7-106. 

House of representatives. 
Judicial conduct (board). 

Notice of reprimands to speaker, 
§17-5-203. 

Removal of judge from office. 

Record of proceedings certified and sent 
to speaker, §17-5-310. 

Reports to civil justice and criminal 
justice committees, §17-5-202. 

Speaker. 

Actions by and against state. 

Compromise and settlement. 

Written approval of speaker, 
§20-13-103. 
Judges. 
Appellate courts, appointment. 

Confirmation of appointees, §17-4-102. 

Legislative vote on confirmation, 

_ §17-4-103. 

Failure of legislature to reject within 

certain time period, §17-4-103. 
Trial court vacancy commission. 

Appointment of commission members, 
§17-4-301. 

Generally, §§17-4-301 to 17-4-311. 

Judicial conduct (board). 
Review by general assembly, §17-5-310. 
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GENERAL ASSEMBLY —Cont’d 
Parties. 
Member of general assembly as party. 
Grounds for continuance, §20-7-106. 
Senate. 
Judicial conduct (board). 
Notice of reprimands to speaker, 
§17-5-203. 
Removal of judge from office. 
Record of proceedings certified and sent 
to speaker, §17-5-310. 
Reports to judiciary committee of senate, 
§17-5-202. 
Speaker. 
Actions by and against state. 
Compromise and settlement. 
Written approval of speaker, 
§20-13-103. 
Speaker of the house. 
Actions by and against state. 
Compromise and settlement. 
Written approval of speaker, 
§20-13-103. 
Judicial conduct (board). 
Notice of reprimands to speaker, 
§17-5-203. 
Removal of judge from office. 
Record of proceedings certified and sent 
to speaker, §17-5-310. 
Speaker of the senate. 
Actions by and against state. 
Compromise and settlement. 
Approval of speaker, §20-13-108. 
Judicial conduct (board). 
Notice of reprimands to speaker, 
§17-5-203. 
Removal of judge from office. 
Record of proceedings certified and sent 
to speaker, §17-5-310. 
State departments and agencies. 
Member of general assembly as witness, 
party or attorney. 
Continuance, postponement, etc., 
authorized, §20-7-106. 
Witnesses. 
Member of general assembly as witness. 
Grounds for continuance, §20-7-106. 


GENERAL SESSIONS JUDGES. 
Change of name, §16-1-112. 
Name. 
Change of name throughout code, 
§16-1-112. 


GOVERNOR. 
Compromise of litigation. 
Approval, §20-13-103. 
Court of criminal appeals. 
Appointment of first judges, §16-5-103. 
Judges of appellate courts. 
Appointment. 
Duties of governor, §17-4-101. 
Generally, §§17-4-101 to 17-4-106. 
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GOVERNOR —Cont’d 
Judges of appellate courts —Cont’d 
Appointment —Cont’d 
Notice to general assembly of 
appointment, §17-4-102. 
Judges of trial courts. 
Trial court vacancy commission. 
Vacancies in judgeships. 

Governor appointment of person 
nominated by commission, 
§17-4-308. 

Governor appointment of person when 


no nomination provided, §17-4-310. 


Litigation compromises. 
Approval, §20-13-103. 
Settlement of litigation. 
Approval, §20-13-103. 


GRAND DIVISIONS, §16-2-101. 


GRAND JURY. 
Clerks of court. 
Bonds of clerks. 
Examination of bonds by grand jury, 
§§18-2-212, 18-2-213. 


GRANTS. 

Drug courts. 
Application for grant funds, §16-22-106. 
Restrictions on use of funds, §16-22-107. 


GUARANTEE. 
Long-arm statute. 
Contracts covering person, property or risk 
located within state. 
Classes of actions to which applicable, 
§20-2-214. 
Service of process. 
Long-arm statute. 
Contracts covering person, property or 
risk located within state. 
Classes of actions to which applicable, 
§20-2-214. 


GUARDIAN AD LITEM. 
Courts of general sessions. 
Appointment for infant or incompetent 
person, §16-15-706. 
Indigency affidavit. 
Liability, §20-12-128. 


GUARDIAN AND WARD. 
Chancery courts. 

Jurisdiction, §16-11-109. 
Costs. 

Security. 

Guardian’s oath, §20-12-128. 

County clerks. 

Duties as to guardians, §18-6-107. 
County courts. 

Original jurisdiction, §16-16-107. 
Indigency affidavit, §20-12-128. 


GUILTY PLEAS. 
Drug cases. 
Fee to fund drug courts, §16-22-109. 


HABEAS CORPUS. 
Chancery proceedings, §21-1-808. 
Hearing, §21-1-809. 


HANDICAPPED PERSONS. 
Attorneys at law. 
Lawyers assistance program, §§23-4-101 to 
23-4-105. 


HEARINGS. 
Judicial conduct (board). 

Full evidentiary hearing, §17-5-307. 
Violence in the workplace. 

Petition for injunction or TRO, §20-14-103. 
Workplace violence. 

Petition for injunction or TRO, §20-14-103. 


HUSBAND AND WIFE. 
Abatement and survival of actions. 
Wrongful death. 
Action for death of spouse, §20-5-110. 
Parties. 
Deserted wife as party, §20-1-104. 
Survival of action, §20-5-110. 
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IDENTITY THEFT. 
Pleadings. 3 
Personal identifying information, privacy 
protections, §20-6-102. 


IMMUNITY. 
Emergency communications districts. 
Judges sitting specially or by interchange, 
§16-1-114. 
Judicial conduct (board). 
Members of the court and disciplinary 
council and their staff, §1'7-5-305. 
Lawyers assistance program. 
Receiving information. 
Civil immunity, §23-4-101. 


IMPAIRED ATTORNEYS. 
Lawyers assistance program, §§23-4-101 
to 23-4-105. 


INCAPACITATED PERSONS. 
Attorneys at law. 
Lawyers assistance program, §§23-4-101 to 
23-4-105. 


INDEMNIFICATION. 
Civil procedure. 
Parties. 
Nominal plaintiff, §20-1-102. 
Long arm statute. 
Contract of indemnity. 
Covering person, property or risk located 
within state. 
Classes of action to which applicable, 
§20-2-214. 
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INDEMNIFICATION —Cont’d 
Service of process. 

Long arm statute. 

Contracts of indemnity. 
Covering person, property or risk 
located within state. 
Classes of action to which applicable, 
§20-2-214. 


INDIGENT PERSONS. 
Actions. 
Civil legal representation of indigents fund, 
$16-3-808. 
Pauper’s oath, §20-12-127. 
Affidavits. 
Next friend, guardian, guardian ad litem, 
conservator for incompetent. 

Filing affidavit of indigency, §20-12-128. 
Appointment of counsel, §23-2-101. 
Attorneys’ fees. 

Civil representation. 
Voluntary fund for indigent civil 
representation, §16-3-821. 
Civil legal representation of indigents 

fund, §16-3-808. 

Civil procedure. 
Costs. 
Security. 
Pauper’s oath, §§20-12-127, 20-12-131 
to 20-12-1383. 
Costs. 
Civil procedure. 
Security. 
Pauper’s oath, §§20-12-127, 20-12-131 
to 20-12-133. 
Oaths. 
Actions. 
Pauper’s oath, §20-12-127. 


INJUNCTIONS. 
Constitutionality of state statutes, orders 
or rules. 

Actions challenging constitutionality, 
seeking declaratory or injunctive relief 
and against state, three judge panel to 
hear and determine, §§20-18-101 to 
20-18-105. 

Judges. 
Extraordinary process generally, §17-1-204. 
Practice of law. 
Enforcement action for unlawful practice, 
§23-3-103. 
Damages, action for. 
Evidentiary effect of violation of 
injunction, §23-3-112. 
Violence in the workplace. 

Temporary restraining order, §§20-14-101 to 

20-14-108. 
Workplace violence. 

Temporary restraining order, §§20-14-101 to 

20-14-108. 
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INSURANCE. 
Long-arm statute. 
Contract of insurance covering person, 
property or risk located within state. 
Classes of actions to which applicable, 
§20-2-214. 
Service of process. 
Long-arm statute. 
Contracts of insurance covering persons, 
property or risk located within state. 
Classes of actions to which applicable, 
§20-2-214. 


INSURANCE COMPANIES. 
Abatement and survival of actions. 
Automobile liability insurance carrier 
negligent in failing to settle claim 
against insured. 
Assignment of right of action for benefit 
of creditors, §20-5-118. 


INTELLECTUAL AND 

DEVELOPMENTAL DISABILITIES. 

Firearms and other weapons. 
FBI-NICS index. 

Information reported to index, 
§§16-10-213, 16-11-206, 16-15-3038, 
16-16-120. 

Administrative office of courts making 
reports on behalf of court clerks, 
information to be provided for, 


§16-1-117. 
INTEREST. 
Usury. 
Costs. 


Actions for usury, §20-12-116. 


INTERLOCUTORY APPEALS. 
Supreme court. 
Jurisdiction, §16-3-201. 


INTERPLEADER. 
Courts of general sessions. 
Actions in nature of. 
Jurisdiction, §16-15-731. 


INTERPRETERS. 
Court interpreters. 
Credentialed interpreters. 
Fingerprints, criminal history records 
check, §16-3-813. 
Registry of foreign language interpreters, 
§16-3-813. 


INVESTIGATIONS. 
Judicial conduct (board). 
Hearing panels, §17-5-201. 
Investigative panels, §17-5-201. 
Preliminary investigation, §17-5-303. 
Disciplinary council, §17-5-303. 
Notice of full investigation to judge, 
§17-5-303. 
Jury. 
Selection of jurors. 
Investigation of tampering or 
irregularities, §22-2-311. 
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JOINDER. 
Comparative negligence. 
Third party defendants, §20-1-119. 
Joint and several obligations. 
Joinder of defendants, §20-1-108. 


JUDGES. 
Additional judges. 
Formula determining need for, report, 
§16-2-513. 
Age, §17-1-101. 
Court of appeals, §16-4-102. 
Court of criminal appeals, §16-5-102. 
Supreme court, §§$16-3-101, 17-1-101. 
Appellate courts. 
Appointment, §§17-4-101 to 17-4-106. 
Appointment, §§17-4-101 to 17-4-106. 
Commencement of service, §17-4-104. 
Confirmation prior to taking office, 
§17-4-101. 
Failure of legislature to reject within 
certain time period, §17-4-103. 
Legislative vote on confirmation, 
§17-4-103. 
Procedures, §17-4-102. 
Criminal background checks of judicial 
appointees, §17-4-102. 
Duties of governor, §17-4-101. 
Notice to general assembly, §17-4-102. 
Incumbent judges, retention elections. 
Declaration of candidacy required, 
§17-4-106. 
Required at end of term, §17-4-105. 
Notice of appointment, §17-4-102. 


Rejection of appointee by general assembly. 


Failure of legislature to reject within 
certain time period, §17-4-103. 
Filling position as vacancy, §17-4-104. 
Retention elections. 
Declaration of candidacy required, 
§17-4-106. 
Required at end of term, §17-4-105. 
Terms of office. 
Commencement of service, §17-4-104. 
Time for taking office, §17-4-101. 
Commencement of service, §17-4-104. 
Attendance at court. 
Required, §17-1-201. 
Selection of special judge, §17-2-122. 
Case load statistics. 
Uniformly reported case load statistics, 
§17-1-107. 
Chancery proceedings. 
Incompetency of judge. 
Transfer of cases, §21-1-501. 
City courts in home-rule municipalities. 
Appointment, §16-17-102. 
Election, §16-17-102. 
City judges, §§16-18-201 to 16-18-312. 
Appointment, §§16-18-101, 16-18-102. 
Home-rule municipalities, §16-17-102. 


JUDGES —Cont’d 
City judges —Cont’d 
City court clerk, §16-18-207. 

Municipal court reform, §16-18-310. 
Compensation, §16-18-205. 
Concurrent holding of other office or 

employment, §16-18-308. 

Conference of municipal judges, §17-3-301. 
Continuing education, §16-18-309. 
Election ordinances, §16-18-201. 
Home-rule municipalities. 

Election, §16-17-102. 
Oaths. 

Administration of oaths, §16-18-303. 
Qualifications, §16-18-202. 
Requirements of office, §16-18-202. 
Salary, §16-18-205. 

Term of office, §16-18-203. 
Vacancies. 

Generally, §16-18-204. 

Local appointments, §16-18-204. 

Term of office, §16-18-2038. 

Conflicts of interest. 
Incompetency. 

Grounds, §17-2-101. 

Trial court vacancy commission. 

Exclusions from membership, §17-4-303. 

Court of appeals. 

Appointment, §§$17-4-101 to 17-4-106. 
Court of criminal appeals. 

Appointment, §§17-4-101 to 17-4-106. 
Court of the judiciary. 

Judicial conduct (board). 

General provisions, §§$17-5-101 to 
17-5-311. 

Death. 

Appeals. 

Death pending appeal, §17-1-306. 

New trial after vacancy in office of trial 
judge by death, §17-1-305. 
Disability of judge or chancellor. 
Judicial conduct (board). 

Formal charges, §17-5-306. 

Powers as to judicial disability, §17-5-302. 
Special judges, §17-2-116. 

Interchange by special judge, §17-2-207. 

Powers, §17-2-117. 

Disqualification. 
Incompetency of judge, §17-2-101. 

Waiver of disqualification, §17-2-101. 

Divorce. 
Interchange in certain divorce actions, 
§17-2-209. 
Election. 
Appellate courts. 
Retention elections, §17-1-108. 
Declaration of candidacy required, 
§17-4-106. 
Required at end of term, §17-4-105. 
Chancellors. 

Form of elections, §17-1-103. 

City courts in home-rule municipalities, 
§16-17-102. 
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JUDGES —Cont’d 
Election —Cont’d 
City judges. 
Election ordinances, §16-18-201. 
Home-rule municipalities, §16-17-102. 
Contested elections. 
Temporary judge, §17-2-119. 
Court of appeals, §16-4-102. 
Retention elections, §17-1-108. 
Declaration of candidacy required, 
§17-4-106. 
Required at end of term, §17-4-105. 
Court of criminal appeals, §16-5-103. 
Retention elections, §17-1-103. 
Declaration of candidacy required, 
§17-4-106. 
Required at end of term, §17-4-105. 
Courts of general sessions, §16-15-202. 
Form of elections, §17-1-103. 
Trial court vacancy commission, 
§§17-4-301 to 17-4-311. 
Supreme court justices. 
Retention elections, §17-1-103. 
Declaration of candidacy required, 
§17-4-106. 
Required at end of term, §17-4-105. 
Trial court vacancy commission, §§17-4-301 
to 17-4-311. 
Vacancies in office. 
Special elections, §17-1-301. 
Immunity. 
Judges sitting specially or by interchange, 
§16-1-114. 
Impaired judges. 
Lawyers assistance program, §§23-4-101 to 
23-4-105. 
Incompetency. 
Appeals. 
Insanity of judge pending appeals, 
§17-1-306. 
Certification of incompetency to governor, 
§17-2-115. 
County judges. 
Applicability of provisions, §17-2-107. 
Disqualification for incompetency, 
§17-2-101. 
Waiver of disqualification, §17-2-101. 
Grounds, §17-2-101. 
New trial after vacation of office by 
insanity, §17-1-305. 
Supreme court judges, §17-2-102. 
Transfers from chancery to circuit court 
because of incompetency, §17-2-112. 
Circuit judge acting as chancellor, 
§17-2-113. 
Injunctions. 


Extraordinary process generally, §17-1-204. 


Interchange. 
Courts of general sessions, §17-2-208. 
Divorce. 
Interchange in certain divorce actions, 
§17-2-209. 
Duty to interchange, §17-2-202. 
Immunity, §16-1-114. 


JUDGES —Cont’d 
Interchange —Cont’d 
Municipal courts. 
Interchange of judges to sit for municipal 
court judges, §16-18-312. 
Powers on interchange, §17-2-206. 
Purpose of part, §17-2-201. 
Judicial conduct (board). 
General provisions, §§17-5-101 to 17-5-311. 
Judicial conference. 
Attorney general. 
Ex officio member and legal advisor, 
§17-3-102. 
Composition, §17-3-101. 
Creation, §17-3-101. 
Crime suppression recommendations, 
§17-3-107. 
Executive committee, §17-3-103. 
Meetings. 
Annual meetings, §17-3-104. 
Duty of members to attend, §17-3-105. 
Expenses, §17-3-105. 
Membership, §17-3-101. 
Municipal court judges, §17-3-301. 
Officers. 
Election, §17-3-103. 
Rules of conduct for judges. 
Power to prescribe, §17-3-106. 
Marriage. 
Solemnization of marriage, §17-1-206. 
Minutes of courts. 
Signing, §16-1-106. 
Unsigned minutes, §16-1-106. 
Municipal judges. 
Appointment, §§16-18-101, 16-18-102. 
Home-rule municipalities, §16-17-102. 
Authorized, §§16-18-101, 16-18-102. 
Concurrent holding of other office or 
employment, §16-18-308. 
Conference for state municipal judges, 
§17-3-301. 
Continuing education, §16-18-309. 
Generally, §$16-18-101, 16-18-102. 
Home-rule municipalities. 
Election, §16-17-102. 
Oaths. 
Administration of oaths, §16-18-303. 
Powers, §§16-18-101, 16-18-102. 
Oaths. 
City judges. 
Administration of oaths, §16-18-303. 
Municipal judges. 
Administration of oaths, §16-18-303. 
Oath of office, §17-1-104. 
Special judges, §17-2-120. 
Penalties. 
Failure to open court, §17-1-202. 
Powers. 
Extraordinary process, §17-1-204. 
Marriage rites, §17-1-206. 
Other circuits or divisions. 
Powers in, §17-1-208. 
Receivers. 
Appointment, §17-1-205. 
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JUDGES —Cont’d 
Powers —Cont’d 

Vacation of office. 

Powers after, §17-1-304. 

Practice of law, §17-1-105. 

Prohibited from practicing, exception for 
purposes of winding up practice, 
§23-3-102. 

Presiding judges, §16-2-509. 
Qualifications, §17-1-106. 

City court judges, §16-18-202. 

Required to be lawyer, §17-1-106. 

Exceptions, §17-1-106. 

Receivers. 
Appointment of receivers, §17-1-205. 
Removal from office. 

Judicial conduct (board). 

Judgment recommending removal, 
§§17-5-308, 17-5-310. 

Residence, §17-1-102. 
Retired or former judges. 

Certain civil cases, §17-2-121. 

Courtrooms, §17-2-121. 

Manner of trial, §17-2-121. 

Process, §17-2-121. 

Retirement. 

Senior justices and judges. 

Effect of senior status on retirement 
system status and participation, 
§17-2-305. 

Salaries. 
Secretarial assistance, §17-1-402. 
Secretarial assistance provided to, 

§17-1-401. 

Salaries, §17-1-402. 

Sole authority authorizing assistance, 
§17-1-403. 

Senior justices and judges, §§17-2-301 to 

17-2-309. 

Assignment, §17-2-304. 

Benefits, §17-2-305. 

Citation of title, §17-2-301. 

Compensation, §17-2-305. 

Consultations regarding appointments, 
§17-2-309. 

Duties, §17-2-304. 

Expenses, §17-2-305. 

Immunities, §17-2-304. 

Issuance of commission, §17-2-303. 

Law practice, winding up upon designation, 
§17-2-307. 

Personnel, §17-2-305. 

Powers, §17-2-304. 

Provisions of part supplemental, §17-2-308. 

Quarters, §17-2-305. 

Request for senior designation, §17-2-302. 

Retirement system. 

Effect of senior status on retirement 
system status and participation, 
§17-2-305. 

Short title, §17-2-301. 

Termination of senior status, §17-2-306. 

Term of commission, §17-2-303. 

Title of act, §17-2-301. 
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Senior status, §§17-2-301 to 17-2-309. 
Special judges. 

Appointment. 

Regular judge unable to attend, 
§17-2-122. 

Assignment by chief justice, §17-2-110. 

Expenses of assigned judge or chancellor, 
§17-2-111. 

Court of appeals, §17-2-105. 
Disability of judge or chancellor, §17-2-116. 

Powers, §17-2-117. 

Immunity, §16-1-114. 
Judicial appointment, §17-2-109. 

Expenses, §17-2-111. 

Oath of office, §17-2-120. 
Substitute judges, §17-2-118. 
Supreme court. 

Appointment or commission. 
Incompetency of judges, §17-2-102. 
Sickness of judges, §17-2-104. 

Compensation, §17-2-106. 

Powers, §17-2-103. 

Subpoenas, issuance by court. 
Issuance and service, §16-15-901. 
Witnesses, attendance, §16-15-708. 

Substitute judges, §17-2-118. 
Immunity, §16-1-114. 

Municipal courts. 

Special substitute judges, §16-18-312. 

Supreme court. 

Appointment, §§17-4-101 to 17-4-106. 

Three-judge panel. 

Constitutionality of state statutes, orders or 
rules. 

Actions challenging constitutionality, 
seeking declaratory or injunctive 
relief and against state, three judge 
panel to hear and determine, 
§§20-18-101 to 20-18-105. 

Trial court vacancy commission, 

§§17-4-301 to 17-4-311. 

Attorneys, nominees required to be, 
§17-4-309. 
Background investigations of nominees, 
§17-4-308. 
Compensation, §17-4-307. 
Conflicts of interest. 
Exclusions from membership, §17-4-303. 
Election of nominees to fill vacancies, 
§17-4-308. 
Establishment, §17-4-301. 
Exclusions from membership, §17-4-303. 
Expense reimbursement, §17-4-307. 
Governor appointment of person nominated 
by commission, §17-4-308. 
Governor appointment of person when no 
nomination provided, §17-4-310. 
Interviews with candidates for nomination, 
§17-4-308. 
Members, §17-4-301. 
Excluded persons, §17-4-303. 
Qualifications, §17-4-302. 
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Trial court vacancy commission —Cont’d 

Missing of meetings, vacation of 
membership, §17-4-306. 

Public meeting regarding vacancy to be 
filled, §17-4-308. 

Qualifications of commission members, 
§17-4-302. 

Qualifications of nominees, §17-4-309. 

Reappointment to successive term, 
§17-4-305. 

Recommendations of candidates for 
nomination, §17-4-308. 

Records of commission, maintenance by 
administrative office of courts, 
§17-4-311. 

Rulemaking to implement provisions, 
§17-4-304. 

Terms of office. 

Length, §17-4-305. 
Staggered terms, §17-4-301. 
Starting date, §17-4-304. 

Vacancies in judgeships. 

Governor appointment of person 


nominated by commission, §17-4-308. 
Vacancies on commission, filling, §17-4-306. 


Uniformly reported case load statistics, 
§17-1-107. 
Vacancies in office, §17-1-301. 
Appeals. 
Death or insanity pending appeal, 
§17-1-306. 
City court judges, §§16-18-203, 16-18-204. 
County judges, §17-1-303. 
Court of appeals. 
Special elections, §17-1-301. 
Judicial conduct (board), §17-5-201. 
New trial after death or insanity, 
§17-1-305. 
Powers after vacation of office, §17-1-304. 
Special elections, §17-1-301. 
Supreme court. 
Special elections, §17-1-301. 
Waiver. 
Disqualification for incompetency may be 
waived, §17-2-101. 


JUDGMENTS AND DECREES. 
Additur. 
Punitive damages, §20-10-101. 
Chancery courts. 
Suits on foreign judgments. 
Jurisdiction, §16-11-107. 
Court of appeals. 
Effect of judgments, §16-4-111. 
Court of criminal appeals. 
Effect of orders and judgments, §16-5-111. 
Finality. 
When judgments final, §16-5-111. 
Manner of execution, §16-5-111. 
Money paid into court in satisfaction. 
Owners minors, persons adjudicated 
incompetent, life tenants, beneficiaries 
of remainder interests. 
Disposition by court, power, §16-10-212. 


JUDGMENTS AND DECREES —Cont’d 
Satisfaction of judgments. 
Chancery courts. 
Proceeding in aid of execution, 
§16-11-104. 
Courts of general sessions. 
Judgment for defendant on setoff, 
§16-15-725. 
Multiple executions, §16-15-804. 
Foreign judgments, §16-11-105. 
Setoff of judgments. 
Judgments molded to facts, §20-6-403. 
Supreme court. 
Correction of apparent mistakes, §16-3-207. 
Vacating judgment, §16-3-206. 


JUDICIAL CONDUCT. 
Board, §§17-5-101 to 17-5-311. 


JUDICIAL CONDUCT (BOARD), 
§§17-5-101 to 17-5-311. 

Admission of factual allegations. 
Failure to answer or appear, §17-5-303. 
Agreement to admit to formal charges, 

§17-5-303. 
Answer by judge charged, filing, 
§17-5-303. 
Appeals. 
Supreme court. 
Aggrieved judge may appeal to supreme 
court, §17-5-309. 
Applicability of provisions, §17-5-102. 
Appointment of members, §17-5-201. 
Candidates for judicial office. 
Applicability of provision, §17-5-102. 
Charges against judges. 
Dispositional alternatives, §17-5-308. 
Rendering decision moot, §17-5-308. 
Formal charges, §17-5-306. 
Frivolous and unfounded charges, 
§17-5-304. 
Trial, §17-5-307. 
Clerk, §17-5-201. 
Composition, §17-5-201. 
Conflicts between timeframes, §17-5-311. 
Construction and interpretation. 
Liberal construction of provisions, 
§17-5-103. 
Definitions. 
General powers of court, §17-5-301. 
Disciplinary counsel. 
Appointment, removal, authority and 
duties, §17-5-301. 
Formal charges, §17-5-306. 
Immunity from civil suit, §17-5-305. 
Preliminary investigation, §17-5-303. 
Discipline or removal. 
Action by court, §17-5-308. 
Appeals, §17-5-309. 
General power of court, §17-5-301. 
Judgment recommending removal, 
§17-5-308. 
Determination that recommendation is 
moot, §17-5-308. 
Review by general assembly, §17-5-310. 
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Dismissal of groundless complaint, 
§17-5-304. 

Evidence. 

Evidentiary hearing authorized, §17-5-307. 
Expenses of members, §17-5-201. 
Failure to answer or appear. 

Admission of factual allegations, §17-5-303. 
Formal charges. 

Notice and other prehearing procedures, 

§17-5-306. 
Frivolous or unfounded complaints, 
§17-5-304. 
Full investigation. 

Investigatory panel authorizing, §17-5-303. 
General assembly. 

Review by general assembly, §17-5-310. 
General powers, §17-5-301. 

Hearing panels, §17-5-201. 
Hearings. 

Full evidentiary hearing, §17-5-307. 
Immunity from civil suit. 

Disciplinary council, §17-5-305. 

Members of the court, §17-5-305. 

Staff, §17-5-305. 

Investigations. 

Preliminary investigation, §17-5-3038. 
Disciplinary council, §17-5-303. 
Notice of full investigation to judge, 

§17-5-303. 
Investigative panel, §17-5-201. 

Criteria for consideration, §17-5-301. 
Judicial disability. 

Formal charges, §17-5-306. 

Powers as to, §17-5-302. 

Legislative intent, §17-5-101. 
Majority vote. 

Necessary for valid action, §17-5-301. 
Mental or physical condition raised as 

defense. 

Waiver of medical privilege, §17-5-303. 
Moot issue, §17-5-308. 

Notice. 
Formal charges, §17-5-306. 
Full investigation, investigatory panel 
authorizing, §17-5-303. 
Notice of reprimands to speaker, 
§17-5-203. 
Number of members, §17-5-201. 


Persons sitting or presiding over judicial 


proceeding. 
Applicability of provision, §17-5-102. 
Places of sitting, §17-5-201. 
Plea agreement. 
Agreement to admit to formal charges, 
§17-5-303. 
Preliminary investigation, §17-5-303. 
Presiding judge. 
Investigative panel appointment, §17-5-201. 
Recusal, §17-5-201. 
Reports to legislature, §17-5-202. 
Rights of charged judge at trial, 
§17-5-307. 
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Rules of practice and procedure. 

Power to adopt, §17-5-201. 
Sanctions. 

Authorized, §17-5-301. 

Action by court, §17-5-308. 
Supreme court. 

Appeal to supreme court, §17-5-309. 
Terms of members, §17-5-201. 
Times of sitting, §17-5-201. 
Vacancies, §17-5-201. 


JUDICIAL DISTRICTS, §16-2-506. 
Composition of judicial districts. 
Advisory task force to review composition of 
judicial districts, §16-1-119. 


JUDICIAL INFORMATION SYSTEM 
FUND. 
Establishment, §16-3-807. 


JUDICIAL SALES. 
Chancery proceedings. 
Foreclosure sale, §21-1-803. 
County courts. 
Powers in sale of property, §16-16-110. 
Powers after confirmation of sale, 
§16-16-111. 
Real property, §§16-1-107 to 16-1-110. 
Implied covenants in sales of land, 
§16-1-110. 
Power of courts to sell land, §16-1-107. 
Vesting title by decree or clerk’s deed, 
§16-1-108. 
Registration of decree or clerk’s deed, 
§16-1-109. 


JURISDICTION. 

Administration of estates. 
Chancery courts, §16-16-201. 

Adoption. 

Chancery courts, §16-11-110. 
Circuit courts, §16-10-108. 

Arbitration. 

Chancery courts, §16-11-112. 
Circuit courts, §16-10-105. 

Chancery courts, §16-16-201. 
Administration of estates, §16-16-201. 
Adoption, §16-11-110. 

Arbitration and agreed cases, §16-11-112. 
Boundary disputes, §16-11-106. 
Change of name, §16-10-107. 
Civil causes, §16-11-102. 
Contract enforcement, §16-11-115. 
Divorce, §16-11-110. 
Equity causes, §16-11-103. 
Executions. 

Proceedings in aid of execution, 

§16-11-104. 

Executors and administrators, §16-16-201. 
Foreign judgments. 

Suits on foreign judgments, §16-11-107. 
Guardian and ward, §16-11-109. 
Infants, §16-11-109. 
Liens. 

Enforcement of small liens, §16-16-112. 
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Chancery courts —Cont’d 
Partition, §16-11-111. 
Persons adjudicated incompetent and 
estates, §16-11-108. 
Probate of wills, §16-16-201. 
Suits by state against corporations, 
§16-11-105. 
Change of name, §16-10-107. 
Circuit courts, §16-10-101. 
Adoption, §16-10-108. 
Appellate jurisdiction, §16-10-112. 
Arbitration and agreed cases, §16-10-105. 
Change of name, §16-10-107. 
Contract actions, §16-10-113. 
Contractual debts and demands, 
§16-10-106. 
Criminal jurisdiction, §16-10-102. 
Divorce, §16-10-108. 
Equity, §16-10-111. 
Legitimation, §16-10-107. 
Nuisances. 
Abatement, §16-10-110. 
Partition, §16-10-109. 
Restoration of citizenship, §16-10-104. 
Trusts and trustees, §16-10-108. 
Will contests, §16-10-103. 
City courts, §16-18-302. 
Concurrent general sessions jurisdiction, 
§16-18-311. 
Conduct. 


Personal jurisdiction based upon, §20-2-223. 


Contempt. 


Appellate jurisdiction, §§16-4-108, 16-5-108. 


Contracts. 
Enforcement actions. 
Circuit courts, §16-10-113. 
County courts. 
Change of name, §16-10-107. 
Concurrent jurisdiction. 
Powers to exercise, §16-16-115. 
Procedure in exercising, §16-16-117. 
Illegitimacy, §16-16-114. 
Original jurisdiction, §16-16-107. 
Powers necessary to jurisdiction, 
§16-16-109. 
Probate of wills. 
Construction of former statutes, 
§16-16-202. 
Special laws continued, §16-16-102. 
Court of appeals, §16-4-108. 
Court of criminal appeals, §16-5-108. 
Decedents’ estates. 
Wills. - 
Contests, §16-10-103. 
Probate, §§16-16-201, 16-16-202. 
Divorce. 
Chancery courts, §16-11-110. 
Circuit courts, §16-10-108. 
Courts of general sessions. 
Concurrent jurisdiction of domestic 
relations cases, §16-15-5004. 
Enduring relationship. 


Personal jurisdiction based upon, §20-2-222. 
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Equity jurisdiction of courts. 
Chancery courts, §16-11-103. 
Circuit courts, §16-10-111. 
Courts of general sessions, §16-15-501. 
Guardian and ward. 
Chancery courts, §16-11-109. 
Incompetent. 
Persons adjudicated. 
Chancery courts, §16-11-108. 
Legitimation proceedings. 
Circuit courts, §16-10-107. 
County courts, §16-16-114. 
Long arm statute. 
Basis for jurisdiction, §20-2-214. 
Mental health. 
Chancery courts. 
Persons adjudicated incompetent and 
estates, §16-11-108. 
Courts of general sessions. 
Concurrent jurisdiction, §16-15-5004. 
Municipal courts, §16-18-302. 
Concurrent general sessions jurisdiction, 
§16-18-311. 
Nuisances. 
Abatement of nuisances. 
Circuit courts, §16-10-110. 
Partition. 
Chancery courts, §16-11-111. 
Circuit courts, §16-10-109. 
Paternity proceedings. 
Circuit courts, §16-10-107. 
County courts, §16-16-114. 
Personal jurisdiction. 
Conduct, §20-2-223. 
Enduring relationship, §20-2-222. 
Other bases of jurisdiction unaffected, 
§20-2-225. 
Service of process. 
Outside of state, $20-2-224. 
Personal property. 
Action to recover personal property. 
Courts of general sessions, §16-15-502. 
Practice of law. 
Damages, action for, §23-3-112. 
Enforcement action for unlawful practice, 
§23-3-103. 
Probate of wills, §§16-16-201, 16-16-202. 
Supreme court, §§16-3-201, 16-4-108. 
Trusts and trustees. 
Circuit courts, §16-10-108. 
Wills. 
Contests. 
Circuit courts, §16-10-103. 
Probate. 
Chancery courts, §16-16-201. 
County courts. 
Construction of former statutes, 
§16-16-202. 


JURY. 
Age. 
Qualifications of jurors, §22-1-101. 
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Aged persons. 
Exemptions from service. 

75 or older and incapable of service due 
to mental or physical condition, 
§22-1-103. 

Argument to jury. 


Declaration may be read to jury, §20-9-302. 


Demonstrative evidence permitted in 
argument, §20-9-303. 
Pain and suffering. 
Monetary value permitted in argument, 
§20-9-304. 
Attendance of jurors, §22-2-309. 
Probate of attendance for purpose of 
compensation, §22-4-103. 
Bias. 
Discharge of jurors for cause, §22-1-105. 
Blind persons. 
Exemption from service, §22-1-103. 
Challenging jurors. 
Adverse interest in similar suit, §22-3-103. 
Completed service, §22-3-102. 
Incompetency to act as a juror, §22-3-102. 
Peremptory challenges, §22-3-104. 
Chancery proceedings. 
Right to trial by jury, §21-1-103. 
Change of venue. 
Fees on change, §20-4-211. 
Clerk of circuit court. 
Jury coordinator, §22-2-201. 
Compensation of jurors. 
Absence from employment, §22-4-106. 
Criminal injuries compensation fund. 
Donation to fund, §22-4-107. 
List of jurors. 


Certification to county official, §22-4-104. 


Per diem, §22-4-101. 
Probate of attendance, §22-4-103. 
Tales jurors, §22-4-102. 
Warrants. 
Issuance, §22-4-105. 
Completion of service. 
Challenging jurors for cause, §22-3-102. 
Limitation on selection of juror for 
subsequent term, §22-2-314. 
Conflicts of interest. 
Challenge for interest, §22-3-103. 
Disqualification as juror by interest or 
relationship, §22-1-104. 
Consolidation of cases. 


Effect on peremptory challenges, §22-3-104. 


Contempt. 
Selection of jurors. 

Prohibited acts, §22-2-102. 

Convictions. 
Qualifications of jurors. 

Persons convicted of certain crimes 
incompetent to serve as jurors, 
§22-1-102. 

Coordinator, §22-2-201. 
Counties. 
Special venire of jurors, §§20-4-201, 
20-4-206. 
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Criminal cases. 
Separation of jurors. 
Compensation of sequestered jurors, 
§22-4-101. 
Sequestration of jurors. 
Compensation of sequestered jurors, 
§22-4-101. 
Special venire, §§20-4-201, 20-4-206. 
Deaf persons. 
Exemption from jury service, §22-1-103. 
Delays in trial. 
Other business, §20-9-202. 
Disabilities, persons with. 
Exemptions from service. 
Aged persons. 

75 or older and incapable of service due 
to mental or physical condition, 
§22-1-103. 

Discharge of jurors. 
Unqualified jurors, §22-1-105. 
Disqualification by interest or 
relationship, §22-1-104. 
Disqualified or potentially disqualified 
jurors. 
List prepared by jury coordinator and sent 
to administrator of elections, §22-2-317. 
Employers and employees. 
Compensation for absence from 
employment, §22-4-106. 
Examination of jurors. 
Absolute right of parties to examine, 

§22-3-101. 

Exemptions from jury service. 
Disqualification by interest or relationship, 

§22-1-104. 

Hardship exemptions, $22-1-103. 
Exhibits. 

Submission to jury, §20-9-510. 
Failure to appear for service, §22-2-309. 
Financial hardship. 

Exemption from service, §22-1-103. 
Hardship exemptions from service, 

§22-1-103. 

Impaneling juries, §22-2-310. 
Impartiality. 

Discharge of jurors for cause, §22-1-105. 
Investigations. 

Irregularities in jury selection, §22-2-311. 
Jury of vicinage. 

Special venire, §§20-4-201, 20-4-206. 
Oaths. 

Jury coordinator, §22-2-201. 
Pain and suffering. 

Monetary value permitted in argument to 

jury, §20-9-304. 

Penalties. 
Absence from employment while serving on 
jury. 
Employers violating provision, §22-4-106. 
Selection of jurors. 
Unlawful acts, §22-2-102. 
Peremptory challenges, §22-3-104. 
Poll of jury, §§20-9-508, 20-9-509. 
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Private acts repealed, §22-2-101. 
Qualifications of jurors. 
Basic qualifications, §22-1-101. 
Discharge of unqualified jurors, §22-1-105. 
Disqualification by interest or relationship, 
§22-1-104. 
Excuse from service, §22-1-104. 
Incompetent persons, §22-1-102. 
Challenge for cause, §22-3-102. 
Relationship to parties. 
Disqualification by interest or relationship, 
§22-1-104. 
Selection of jurors. 
Applicability of provisions, §22-2-101. 
Automated selection of names, §§22-2-301, 
22-2-304. 

Jury coordinator’s report, §22-2-311. 
Completion of service. 

Challenging jurors for cause, §22-3-102. 

Limitation on selection of juror for 
subsequent term, §22-2-314. 

Coordinator, designation, §22-2-201. 

Counties having courts in two places, 
§22-2-303. 

Delegation of duties of judge, §22-2-316. 

Disqualified or potentially disqualified 
jurors. 

List prepared by jury coordinator and 
sent to administrator of elections, 
§22-2-317. 

Impaneling jury, §22-2-310. 
Irregularities. 

Investigation, §22-2-311. 

Objection required to affect validity of 
selection, §22-2-313. 

Judge. 
Delegation of duties, §22-2-316. 
Selection of jurors by, §22-2-312. 
Jury box. 
Alternate, non-automated method of jury 
selection, §22-2-302. 

Investigation of tampering, §22-2-311. 
Jury coordinator designation, §22-2-201. 
Jury list. 

Alternate non-automated method of 

selection, §22-2-302. 

Automated selection of names for list, 
§22-2-301. 

Investigation of irregularities, §22-2-311. 

Publication of list, §22-2-308. 

Jury pool. 

Attendance of jurors, §22-2-309. 

Automated selection of names for pool, 
§22-2-304. 

Impaneling juries, §22-2-310. 

Manual non-automated selection of 
names for pool, §22-2-305. 

No pool provided, method of selection, 
§22-2-312. 

Publication of list, §22-2-308. 

Limitation on selection of juror for 
subsequent term, §22-2-314. 
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Selection of jurors —Cont’d 
Manual non-automated method of selection, 
§§22-2-302, 22-2-305. 
Comparison with jury coordinator’s 
report, §22-2-311. 
Objection to irregularities, §22-2-313. 
Postponement of jury service, §22-2-315. 
Prospective jurors. 
Disqualified or potentially disqualified 
jurors. 

List prepared by jury coordinator and 
sent to administrator of elections, 
§22-2-317. 

Unlawful acts. 
Penalties, §22-2-102. 
Sequestration of jurors. 
Compensation of sequestered jurors, 
§22-4-101. 
Service of process. 
Exemption of jurors from process, 
§22-1-106. 
Show cause order for failure to appear 
for service, §22-2-309. 
Special venire of jurors, §§20-4-201, 
20-4-206. 
Summoning jurors. 
Contents of summons, §22-2-306. 
Court order to summon, §22-2-312. 
Postponement of jury service, §22-2-315. 
Procedure, §22-2-307. 
Tampering with jury box. 
Investigation, §22-2-311. 
Voir dire. 
Absolute right of parties to examine, 
§22-3-101. 
Wages. 
Absence from employment. 
Juror entitled to usual wages less jury 
compensation, §22-4-106. 
Warrants for payment of money. 
Compensation of jurors, §§22-4-105, 
22-4-106. 


JUVENILE PROCEEDINGS. 
Drug courts. 
Juvenile court drug court treatment 
programs, §16-22-114. 
Judges. 
Interchange, service by. 
Travel expense reimbursement, 
§16-15-209. 
Senior justices and judges, §§17-2-301 to 
17-2-309. 
Reorganization of courts, §§16-2-501 to 
16-2-521. 


LABOR. 
Violence in the workplace. 
Temporary restraining order, §§20-14-101 to 
20-14-108. 
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Workplace violence. 


Temporary restraining order, §§20-14-101 to 


20-14-108. 


LAWYERS. 
Tennessee lawyer assistance program, 
§§23-4-101 to 23-4-105. 


LAWYERS ASSISTANCE PROGRAM, 
§§23-4-101 to 23-4-105. 
Attorney-client privilege. 
Information included, §23-4-104. 
Civil immunity. 
Entitled persons enumerated, §23-4-103. 
Generally, §23-4-101. 


Confidentiality of information, §23-4-105. 


Good faith presumptions, §23-4-102. 
Information subject to attorney-client 
privilege, §23-4-104. 

Persons entitled to immunity, §23-4-103. 
Presumption of good faith, §23-4-102. 
Receiving information. 

Civil immunity, §23-4-101. 
Records. 

Confidentiality of records, §23-4-105. 
Reporting information. 

Civil immunity, §23-4-101. 
LEGITIMACY. 
Jurisdiction. 

Chancery courts, §16-10-107. 

Circuit courts, §16-10-107. 

County courts, §16-16-114. 


LETTERS ROGATORY. 


Service upon person in foreign country. 


Long-arm statute, §20-2-113. 


LICENSES. 
Court reporters. 
Licensing and regulation generally, 
§§20-9-601 to 20-9-616. 


LIENS. 
Actions. 
Actions by and against state. 
Real property lien action against state. 
Venue, §20-13-110. 
Lien on right of action. 
Attorneys at law, §§23-2-102, 23-2-103. 
Attorneys at law. 
Lien on right of action, §§23-2-102, 
23-2-103. 
Civil procedure. 
Lis pendens, §§20-3-101 to 20-3-105. 
County courts. 
Enforcement of small liens, §16-16-112. 
Real property. 
Actions by and against state. 
Real property lien action against state. 
Venue, §20-13-110. 
State of Tennessee. 
Actions by and against state. 
Real property lien action against state. 
Venue, §20-13-110. 
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LIENS —Cont’d 
Venue. 
Actions by and against state. 
Real property lien action against state, 
§20-13-110. 


LIFE ESTATES. 
Money paid into court belonging to life 
tenant. 
Disposition, court’s power, §16-10-212. 


LIMITATION OF ACTIONS. 
Attorneys at law. 
Division of fees. 
Damages, action for, §23-3-112. 
Falsely representing self as lawyer. 
Damages, action for, §23-3-112. 
Unauthorized practice of law. 
Damages, action for, §23-3-112. 
Comparative negligence. 
Joinder of third party defendants, 
§20-1-119. 
Courts of general sessions. 
Actions commenced but process not served. 
New process required to bar running of 
limitations, §16-15-710. 
Negligence. 
Comparative negligence. 
Joinder of third party defendants. 
Tolling of statutes, §20-1-119. 


LIMITED LIABILITY COMPANIES. 
Actions. 
Venue where defendant not natural person, 
§20-4-104. 
Venue. 


Action where defendant not natural person, 
§20-4-104. 


LIMITED PARTNERSHIPS (1988). 
Actions. 
Venue where defendant not natural person, 
§20-4-104. 
Venue of action where defendant not 
natural person, §20-4-104. 


LIMITED PARTNERSHIPS (2017). 
Actions. 
Venue where defendant not natural person, 
§20-4-104. 
Venue of action where defendant not 
natural person, §20-4-104. 


LIS PENDENS. 
Abstract. 
Filing, §20-3-101. 
Duties of register, §20-3-102. 
Termination of action in which filed, 
§20-3-103. 
Orders of court. 
Lien on real estate, §20-3-105. 
Real property. 
Lien on real estate, §20-3-105. 


LITIGATION TAXES. 
City courts. 
Privilege tax on litigation, §16-18-305. 
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LITIGATION TAXES —Cont’d 
Civil legal representation of indigents 
fund. 
Establishment and funding, §16-3-808. 
Civil procedure. 
Costs, §20-12-102. 
Municipal courts, §16-18-305. 
Victim-offender mediation center. 
Certain jurisdictions authorized to impose 
tax to fund center, §16-20-106. 


LOBBYING. 
Trial court vacancy commission. 
Exclusions from membership, §17-4-303. 


LONG-ARM STATUTE. 
Alimony, §20-2-214. 
Annulment of marriage. 
Classes of action to which applicable, 
§20-2-214. 
Applicability. 
Classes of actions to which applicable, 
§20-2-214. 
Limited application of law, §20-2-218. 
Associations. 
Actions against unincorporated 
associations, §20-2-202. 
Service of process upon association in 
foreign country, §20-2-113. 
Boats. 
Civil procedure. 

Operation of watercraft in state 
constitutes appointment of secretary 
of state as agent for process, 
§20-2-209. 

Continuances, §20-2-212. 
Death of party after appointment, 
§20-2-210. 
Manner of service on secretary of state, 
§20-2-211. 
Other methods of service unaffected, 
§20-2-213. 
Construction and interpretation. 
Liberal construction of provisions, 
§20-2-219. 
Process under other laws not affected, 
§20-2-219. 
Contracts. 
Actions subjecting persons to jurisdiction, 
§20-2-214. 
Corporations. 
Foreign corporations. 

Civil procedure. 

Subject to actions, §20-2-201. 

Service upon corporations in foreign 
countries, §20-2-113. 

Courts of general sessions. 
Service on defendants residing outside 
state, §16-15-904. 
Divorce. 
Alimony, §20-2-214. 
Classes of actions to which applicable, 
§20-2-214. 
Foreign countries. 
Service upon person in foreign country, 
§20-2-113. 
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LONG-ARM STATUTE —Cont’d 
Guarantee. 

Contracts covering person, property or risk 
located within state. 

Classes of actions to which applicable, 

§20-2-214. 

Indemnification. 
Contract of indemnity. 
Covering person, property or risk located 
within state. 
Classes of action to which applicable, 
§20-2-214. 
Insurance. 
Contract of insurance covering person, 
property or risk located within state. 
Classes of actions to which applicable, 
§20-2-214. 
Jurisdiction. 
Basis for jurisdiction, §20-2-214. 
Mail. 

Foreign country. 

Service upon person in foreign country, 

§20-2-113. 

Motor vehicles. 

Use of highways constitutes appointment of 
secretary of state as agent for process, 
§20-2-203. 

Continuances after service by agent, 

§20-2-207. 

Death of party after appointment, 

§20-2-204. 

Service on secretary of state, §20-2-205. 
Evidence of service, §20-2-206. 
Partnerships. 
Nonresident partnerships. 
Actions against, §20-2-202. 

Service upon partnership in foreign 

country, §20-2-113. 
Personal jurisdiction. 

Conduct, §20-2-224. 

Enduring relationship, §20-2-222. 

Service outside of state, §20-2-224. 

Personal service, §20-2-217. 

Proof, §20-2-217. 

Proof of mailing by secretary of state 
and receipt by defendant, §20-2-216. 
Registered certified mail, §20-2-215. 

Proof of mailing by secretary of state and 
receipt by defendant, §20-2-216. 

Refusal, §20-2-215. 

Secretary of state. 
Deputy and assistant secretaries of state. 
Authority, §20-2-220. 
Service of process. 
Boats. 
Civil procedure. 

Operation of watercraft in state 
constitutes appointment of 
secretary of state as agent for 
process, §§20-2-209 to 20-2-213. 

Collection of fees, §20-2-226. 
Manner of service on secretary, 
§20-2-215. 
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LONG-ARM STATUTE —Cont’d 
Secretary of state —Cont’d 
Service of process —Cont’d 
Motor vehicles. 

Use of highways constitutes 
appointment of secretary of state 
as agent for process, §§20-2-203 to 
20-2-207. 

Proof of mailing by secretary of state and 
receipt by defendant, §20-2-216. 
Steamboats. 
Civil procedure. 
Actions against owners, §20-2-208. 
Support and maintenance. 
Classes of actions to which applicable, 
§20-2-214. 


M 


MAIL. 
Courts of general sessions. 
Service of process, §§16-15-902, 16-15-903. 
Jury. 
Summoning jurors, §22-2-307. 
Service of process. 
Courts of general sessions, §§16-15-902, 
16-15-9083. 
Foreign countries. 
Long-arm statute. 
Service upon person in foreign country, 
§20-2-113. 


MARRIAGE. 
County clerks. 

Duties as to marriages, §18-6-109. 
Judges. 

Solemnization of marriage, §17-1-206. 


MASTERS, REFERENCE TO. 
Appointment. 
Full-time master in certain counties, 
§17-2-123. 
Chancery proceedings. 
Appointment of commissioners by 
chancellors, §21-1-104. 
Regulation of master’s proceedings by 
chancellor, §21-1-106. 
Clerks of court. 
Acting as masters in chancery, §18-1-109. 
Full-time master in certain counties, 
§17-2-123. 


MEDIATION. 
Victim-offender mediation center, 
§§16-20-101 to 16-20-106. 


MENTAL HEALTH. 
Appeals. 
Judges. 
Insanity of judge pending appeal, 
§17-1-306. 
Attorneys at law. 
Lawyers assistance program, §§23-4-101 to 
23-4-105. 
Chancery courts. 
Jurisdiction over persons adjudicated 
incompetent and estates, §16-11-108. 
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MENTAL HEALTH —Cont’d 
Commitment. 
Firearms and other weapons. 

FBI-NICS index. 

Administrative office of courts making 
reports on behalf of court clerks, 
information to be provided for, 
§16-1-117. 

Chancery court information reported to 
index, §16-11-206. 

Circuit court information reported to 
index, §16-10-213. 

Clerk of general sessions court 
reporting information to index, 
§16-15-303. 

County court information reported to 
index, §16-16-120. 

Courts of general sessions. 
Jurisdiction. 
Concurrent jurisdiction, §16-15-5004. 
Mental health courts. 

Division of courts of general sessions 
designated as mental health court in 
certain counties, §16-15-5013. 

Representation of incompetents, §16-15-706. 
Service of process on incompetents, 

§16-15-903. 

Department of mental health and 
substance abuse services. 
Drug courts, administration of program, 

§16-22-105. 

Veterans treatment court programs. 

Administration, §16-6-104. 

Firearms and other weapons. 
FBI-NICS index. 

Information reported to index, 
§§16-10-213, 16-11-206, 16-15-3038, 
16-16-120. 

Administrative office of courts making 
reports on behalf of court clerks, 
information to be provided for, 
§16-1-117. 

Mental defective or judicial commitment to 
mental institution. 

Relief from firearm disabilities imposed 
upon discharge from commitment or 
adjudication order. 

Chancery courts, §16-11-202. 

Circuit courts, §16-10-205. 

County courts, §16-16-121. 

Courts of general sessions, §16-15-405. 

Inpatient treatment. 
Firearms and other weapons. 

FBI-NICS index. 

Administrative office of courts making 
reports on behalf of court clerks, 
information to be provided for, 
§16-1-117. 

Chancery court information reported to 
index, §16-11-206. 

Circuit court information reported to 
index, §16-10-213. 

Clerk of general sessions court 
reporting information to index, 
§16-15-303. 
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MENTAL HEALTH —Cont’d 
Inpatient treatment —Cont’d 
Firearms and other weapons —Cont’d 
FBI-NICS index —Cont’d 
County court information reported to 
index, §16-16-120. 
Jurisdiction. 
Chancery courts. 
Persons adjudicated incompetent and 
estates, §16-11-108. 
Money paid into court belonging to 
person adjudicated incompetent. 
Disposition, court’s power, §16-10-212. 
New trial. 
Vacation of office of judge by insanity, 
§17-1-305. 
Service of process. 
Courts of general sessions. 
Service of process on incompetents, 
§16-15-903. 
Veterans treatment court programs, 
§§16-6-101 to 16-6-106. 
Wrongful death action. 
Funds recovered for incompetent as 
beneficiary. 
Added to trusts created by deceased 
person, §20-5-106. 


MENTAL HEALTH COURTS. 
Courts of general sessions. 
Division of courts of general sessions 
designated as mental health court in 
certain counties, §16-15-5013. 


MENTAL HEALTH FACILITIES. 
Firearms and other weapons. 
FBI-NICS index. 

Administrative office of courts making 
reports on behalf of court clerks, 
information to be provided for, 
§16-1-117. 

Chancery court information reported to 
index, §16-11-206. 

Circuit court information reported to 
index, §16-10-213. 

Clerk of general sessions court reporting 
information to index, §16-15-303. 

County court information reported to 
index, §16-16-120. 


METROPOLITAN GOVERNMENT. 
Chancery courts. 
Salaries of court officers in metropolitan 
government counties, §16-15-302. 
Circuit courts. 
Salaries of court officers in metropolitan 
government counties, §16-15-302. 
Courts. 
General sessions court. 
Salaries of court officers in metropolitan 
government counties, §16-15-302. 


MINORS. 

Courts of general sessions. 
Representation of infants, §16-15-706. 
Service of process on infants, §16-15-903. 


MINORS —Cont’d 
Money paid into court belonging to 
minor. 
Disposition, court’s power, §16-10-212. 
Service of process. 
Courts of general sessions. 
Service of process on infants, §16-15-903. 
Wrongful death action. 
Funds recovered for minor as beneficiary. 
Added to trusts created by deceased 
person, §20-5-106. 


MISDEMEANORS. 
Attorneys at law. 
Division of fees. 
Unlawful division, §23-3-104. 
Privileged communications. 
Improper testimony, §23-3-107. 
Unlawful practice, §23-3-103. 
Clerks of court. 
False entries to affect causes, §18-1-306. 
False report of moneys held, §18-2-104. 
Payment of money to parties. 
Failure to pay, §18-2-102. 
Penalty, §18-1-305. 
Jury. 
Selection of jurors. 
Unlawful acts, §22-2-102. 


MISTAKE OR ERROR. 
Courts of general sessions. 
Correction of judgment. 
Mistakes, inadvertence, excusable 
neglect, and fraud, §16-15-727. 


MITIGATION. 
Wrongful death. 
Damages, §20-5-113. 


MONEY. 
Paid into court. 

Owners minors, persons adjudicated 
incompetent, life tenants, beneficiaries 
of remainder interests. 

Disposition by court, power, §16-10-212. 


MORTGAGES AND DEEDS OF TRUST. 
Chancery proceedings. 
Foreclosure sale, §21-1-803. 


MOTOR VEHICLES. 
Civil procedure. 
Service of process. 
Use of highways constitutes appointment 
of secretary of state as agent for 
process, §20-2-203. 
Continuances after service by agent, 
§20-2-207. 
Death of party after appointment, 
§20-2-204. 
Discovery and depositions, §20-2-203. 
Service on secretary of state, §20-2-205. 
Evidence of service, §20-2-206. 
Depositions. 
Service of process. 
Use of highways as appointment of 
secretary of state as agent for 
process, §20-2-203. 
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MOTOR VEHICLES —Cont’d 
Discovery. 

Service of process. 

Secretary of state as agent for service of 
process, §20-2-203. 
Long-arm statute. 

Use of highways constitutes appointment of 
secretary of state as agent for process, 
§§20-2-203 to 20-2-207. 

Secretary of state. 

Service of process. 

Civil procedure, §§20-2-203 to 20-2-207. 

Service of process. 
Civil procedure. 
Discovery and depositions. 
Use of highways constitutes 

appointment of secretary of state 
as agent for process, §20-2-203. 

Secretary of state. 

Service on secretary of state, §20-2-205. 
Continuances after, §20-2-207. 
Evidence of service, §20-2-206. 

Use of highways constitutes 

appointment of secretary of state 
as agent for process, §20-2-203. 
Death of party after appointment, 
§20-2-204. 


MUNICIPAL CORPORATIONS. 

City courts. 

Home-rule municipalities, §§16-17-101 to 
16-17-105. 

Courts of general sessions. 

Service of process, §16-15-903. 

Service of process. 

Courts of general sessions, §16-15-903. 

Taxation. 

Victim-offender mediation centers. 
Litigation tax to fund and support, 
§16-20-106. 

Victim-offender mediation centers. 
Generally, §$16-20-101 to 16-20-106. 
Litigation tax to fund and support, 

§16-20-106. 


MUNICIPAL COURTS, §§16-18-301 to 
16-18-312. 
Appeal of judgments, §16-18-307. 
Clerk of the municipal court, §16-18-310. 
Continuing education, §16-18-309. 
Contempt of court fine, §16-18-306. 
Costs, §16-18-304. 
Home-rule municipalities. 
Limitation, §16-17-105. 
Definitions, §16-18-301. 
Fines. 
Contempt of court, §16-18-306. 
Holding of other office or municipal 
employment by judge, §16-18-308. 
Judges. 
Appointment, §§16-18-101, 16-18-102. 
Home-rule municipalities, §16-17-102. 
Compensation, §16-18-205. 
Concurrent holding of other office or 
employment, §16-18-308. 


878 


MUNICIPAL COURTS —Cont’d 
Judges —Cont’d 
Conference of judges, §17-3-301. 
Continuing education, §16-18-309. 
Election ordinances, §16-18-201. 
Home-rule municipalities. 

Appointment, §16-17-102. 

Election, §16-17-102. 

Interchange of judges to sit for municipal 
court judges, §16-18-312. 
Oaths. 

Administration of oaths, §16-18-303. 
Qualifications of elected judges, §16-18-202. 
Substitute judges. 

Special substitute judges, §16-18-312. 
Term of office. 

Elected judges, §16-18-203. 

Vacancies, §16-18-204. 
Jurisdiction, §16-18-302. 
Concurrent general sessions jurisdiction, 
§16-18-311. 
Litigation taxes, §16-18-305. 
Oaths, administration of, §16-18-303. 
Short title, §16-18-301. 


N 


NAMES. 
Chancery courts. 
Jurisdiction. 
Change of name, §16-10-107. 
Change of name. 
Chancery courts. 
Jurisdiction, §16-10-107. 
Circuit courts. 
Jurisdiction, §16-10-107. 
County courts. 
Original jurisdiction, §16-16-107. 
Jurisdiction, §16-10-107. 
Circuit courts. 
Jurisdiction. 
Change of name, §16-10-107. 
County courts. 
Jurisdiction. 
Change of name, §16-16-107. 


NEGLIGENCE. 
Courts of general sessions. 
Correction of judgment. 
Mistakes, inadvertence, excusable 
neglect, and fraud, §16-15-727. 
Limitation of actions. 
Comparative negligence. 
Joinder of third party defendants. 
Tolling of statutes, §20-1-119. 
Statute of limitations. 
Comparative negligence. 
Joinder of third party defendants. 
Tolling of statutes, §20-1-119. 


NEGOTIABLE INSTRUMENTS. 
Service of process. 
Civil procedure. 
Service on joint obligor on negotiable 
paper, §20-2-109. 
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NEWSPAPERS. 
Freedom of press. 
Tennessee public participation act, 
§§20-17-101 to 20-17-110. 


NEW TRIAL. 
Insanity of judge. 
New trial after vacation of office by 
insanity, §17-1-305. 


NEXT FRIEND. 
Costs. 

Security. 

Next friend’s oath, §§20-12-128, 
20-12-129. 

Courts of general sessions. 

Representation of infants and incompetent 

persons, §16-15-706. 

Indigency affidavit, §§20-12-128, 20-12-129. 
Oath, §20-12-129. 


NOLO CONTENDERE. 
Drug cases. 
Fee to fund drug courts, §16-22-109. 


NONRESIDENTS. 
Attorneys at law. 

Pro hac vice appearances of nonresident 

attorneys, §23-1-108. 

Court reporters. 

Licensing and regulation. 

Nonresident licenses, §20-9-610. 

Courts of general sessions. 

Service of process. 

Defendants residing outside of state, 
§16-15-904. 

Individuals transacting business through 
state agency or office, §16-15-903. 

Jury. 
Disqualified or potentially disqualified 
jurors. 

List prepared by jury coordinator and 
sent to administrator of elections, 
§22-2-317. 

Motor vehicles. 
Secretary of state. 


Service of process, §§20-2-203 to 20-2-207. 


Service of process. 
Courts of general sessions. 
Defendants residing outside of state, 
§16-15-904. 
Individuals transacting business through 
state agency or office, §16-15-903. 


NONSUIT. 
Courts of general sessions. 
Right of plaintiff to take voluntary nonsuit, 
§16-15-707. 


NOTICE. 
Constitutionality of state statutes, orders 
or rules. 

Actions challenging constitutionality, 
seeking declaratory or injunctive relief 
and against state, three judge panel to 
hear and determine. 

Notice of complaint, §20-18-101. 
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NOTICE —Cont’d 
Judges of appellate courts. 
Notice of appointment, §17-4-102. 
Judges of trial courts. 
Trial court vacancy commission. 


Public meeting regarding vacancy to be 


filled, §17-4-308. 
Judicial conduct (board). 
Full investigation, investigatory panel 
authorizing, §17-5-303. 


NUISANCES. 
Abatement. 
Circuit courts, §16-10-110. 
Courts. 
Jurisdiction. 
Circuit courts, §16-10-110. 
Jurisdiction. 
Circuit courts, §16-10-110. 
Circuit courts. 
Abatement of nuisances, §16-10-110. 
Jurisdiction. 
Abatement of nuisances. 
Circuit courts, §16-10-110. 


O 


OATHS. 
Actions. 
Pauper’s oath, §20-12-127. 
Chancery proceedings. 
Answers, §21-1-601. 
Bills in chancery. 
Oaths to bills, §21-1-102. 
City courts. 
Administration of oaths, §16-18-303. 
Clerks of court. 
Administration of oaths, §18-1-108. 
Oath of office, §18-1-1038. 
Deputies, §18-1-104. 
Costs. 
Pauper’s oath, §20-12-127. 
County clerks. 
Power to administer oaths, §18-6-114. 
Court of criminal appeals. 
Judges. 
Oath of office, §16-5-103. 
Courts. 
General sessions courts. 

Judges. 

Oath of office, §16-15-2038. 
Municipal court judges, §16-18-303. 
Power to administer oaths, §16-1-102. 

Indigent persons. 
Actions. 
Pauper’s oath, §20-12-127. 
Infants. 
Next friend’s oath, §20-12-129. 
Judges. 
City judges. 

Administration of oaths, §16-18-3083. 
Municipal court judges, §16-18-303. 
Oath of office, §17-1-104. 

Special judges, §17-2-120. 
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OATHS —Cont’d 
Jury. 
Jury coordinator, §22-2-201. 
Minors. 
Next friend’s oath, §20-12-129. 
Municipal court judges. 
Administration of oaths, §16-18-303. 
Next friend’s oath, §20-12-129. 


OPIOID ABATEMENT COUNCIL ACT. 
Sunset and review of opioid abatement 
council, §20-13-204. 


OPIOID SETTLEMENT AGREEMENTS, 
§§20-13-201 to 20-13-205. 
Attorney general. 
Claims regarding opioids, authority, 
§20-13-208. 
Statutory construction. 
Powers of attorney general not restricted 
or limited by provisions, §20-13-205. 
Definitions, §20-13-202. 
Districts. 
Defined, §20-13-202. 
Governmental entities. 
Defined, §20-13-202. 
Intention of legislature, §20-13-201. 
Legislative findings and declarations, 
§20-13-201. 
Sunset and review of opioid abatement 
council, §20-13-204. 


ORDERS OF COURT. 
Lis pendens. 
Lien on real estate, §20-3-105. 
Real property. 
Lis pendens. 
Lien on real estate, §20-3-105. 


OUT OF STATE COUNSEL. 
Pro hac vice appearances, §23-1-108. 


P 


PAIN AND SUFFERING. 
Civil procedure. 
Monetary value permitted in argument, 
§20-9-304. 


PAPER. 
Recycled paper use, §20-6-103. 


PARENT AND CHILD. 
Parties. 
Actions for expenses and loss of service 
incident to injury to child, §20-1-105. 


PARKING. 
Litigation taxes. 
Violation of laws governing public parking 
spaces, §16-18-305. 


PARTIES. 
Addition of parties, §20-1-114. 
Bonds, surety. 
Action on official bond, §20-1-103. 
Civil procedure, §§20-1-102 to 20-1-119. 


PARTIES —Cont’d 
Comparative fault actions. 
Joinder of third party defendants, 
§20-1-119. 
Courts of general sessions. 
Infants or incompetent persons. 

Representation, §16-15-706. 

Substitution of parties, §16-15-711. 
Defendants. 
Joint defendants. 

Failure of recovery against, §20-1-110. 
Deserted wife as party, §20-1-104. 
Desertion and nonsupport. 

Deserted wife as party, §20-1-104. 
Executors and administrators. 
Maintaining action after executor or 
administrator removes from 
jurisdiction, §20-1-111. 
Defenses of executors sued separately, 
§20-1-112. 
Separate judgments against executors, 
§20-1-113. 
General assembly. 
Member of general assembly as party. 

Grounds for continuance, §20-7-106. 
Husband and wife. 

Deserted wife as party, §20-1-104. 
Intervention. 

Property actions, §20-1-115. 
Joinder. 

Defendants, §20-1-108. 
Joint and several obligations, §20-1-107. 
Levying officer. 

Default judgment against, §20-1-118. 

Substitution for, §20-1-117. 
Parent and child. 

Actions for expenses and loss of service 

incident to injury to child, §20-1-105. 

Plaintiff. 

Nominal plaintiff. 

Indemnification, §20-1-102. 
Substitution of parties. 

Property actions. 

Substitution for levying officer, §20-1-117. 

Substitution of defendant, §20-1-116. 
Support and maintenance. 

Desertion and nonsupport. 

Deserted wife as party, §20-1-104. 
Written instruments. 

Action in name used in instrument, 
§20-1-109. 


PARTITION. 
Chancery courts. 
Jurisdiction, §16-11-111. 
Circuit courts. 
Jurisdiction, §16-10-109. 
County courts. 
Concurrent jurisdiction, §16-16-108. 
Original jurisdiction, §16-16-107. 
Jurisdiction. 
Chancery courts, §16-11-111. 
Circuit courts, §16-10-109. 
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PARTNERSHIPS. 
Actions. 
Venue of action where defendant not 
natural person, §20-4-104. 
Civil procedure. 
Nonresident partnerships. 
Actions against, §20-2-202. 
Comity, policy on granting to foreign 
laws or legal systems. 
Inapplicability of provisions, §20-15-105. 
Courts of general sessions. 
Service of process, §16-15-903. 
Long-arm statute. 
Service upon partnership in foreign 
country, §20-2-113. 
Service of process. 
Courts of general sessions, §16-15-903. 
Venue of action where defendant not 
natural person, §20-4-104. 


PASSPORTS. 
Clerks of court. 
Passport applications, clerk processing, 
§16-1-120. 


PATERNITY. 

Jurisdiction. 
Chancery courts, §16-10-107. 
Circuit courts, §16-10-107. 
County courts, §16-16-114. 


PENALTIES. 
Judges. 

Failure to open court, §17-1-202. 
Jury. 

Absence from employment while serving on 

jury. 
Employers violating provisions, 
§22-4-106. 
Failure to appear for service, §22-2-309. 


PEREMPTORY CHALLENGES. 
Jurors, §22-3-104. 


PERSONAL INFORMATION IN COURT 
RECORDS. 
Pleadings. 
Personal identifying information, privacy 
protections, §20-6-102. 


PERSONAL PROPERTY. 
Action to recover personal property. 
Jurisdiction. 
Courts of general sessions, §16-15-502. 
Jurisdiction. 
Action to recover personal property. 
Courts of general sessions, §16-15-502. 


PETITIONS. 
Municipal courts. 

Concurrent general sessions jurisdiction, 
§16-18-311. 

Public participation act. 

Dismissal of action filed in response to 
exercise of first amendment rights, 
§20-17-104. 

Tennessee public participation act. 

Dismissal of action filed in response to 
exercise of first amendment rights, 
§20-17-104. 
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PETITIONS —Cont’d 

Violence in the workplace. 
Injunction or TRO, §20-14-103. 

Workplace violence. 
Injunction or TRO, §20-14-103. 


PLEADINGS. 
Attorneys’ fees. 
Claims for contractual attorney fees, 
§20-6-301. 
Courts of general sessions, §16-15-714. 
Pleadings and practice generally, 
§16-15-714. 
Personal identifying information, 
privacy protections, §20-6-102. 
Scope of provisions, §20-6-101. 


POLICE AND OTHER LAW 
ENFORCEMENT OFFICERS. 
Violence in the workplace. 
TRO or injunction. 
Delivery of orders to, availability of 
information, §20-14-107. 
Workplace violence. 
TRO or injunction. 
Delivery of orders to, availability of 
information, §20-14-107. 


POPULAR NAMES OF ACTS. 
Criminal Justice Veterans Compensation 
Act (CJVC) of 2015. 
Veterans treatment court programs, 
§$16-6-101 to 16-6-106. 
Lord Campbell’s Act, §20-5-106. 
Municipal Court Reform Act, §§16-18-301 
to 16-18-312. 
Pauper Law. 
Suits in forma pauperis, §20-12-127. 
Public Participation Act, §20-17-101. 


POST-TRIAL DIVERSION. 
Drug cases. 
Fees to fund drug courts, §16-22-109. 


POWER OF ATTORNEY. 
Attorneys at law. 
Execution of papers. 
Power of attorney to execute papers, 
§23-2-104. 


PRESUMPTIONS. 
Courts of general sessions. 
Executions. 
Regularity, §16-15-730. 


PRETRIAL DIVERSION. 
Drug cases. 
Fees to fund drug courts, §16-22-109. 


PRIVATE PROBATION SERVICES 
COUNCIL, §§16-3-901 to 16-3-911. 


PRIVILEGED COMMUNICATIONS. 
Attorneys at law, §23-3-105. 
Interests transferred pending action. 
Testimony as to, §23-3-106. 
Penalty for improper testimony, §23-3-107. 


PROBATE COURTS. 
Chancery courts, §16-16-201. 
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PROBATE COURTS —Cont’d 
Clerks of court with probate jurisdiction. 
Administration of estates, §18-6-106. 
Jurisdiction. 
Chancery courts, §16-16-201. 


PROBATION. 
Contracts. 
Private probation services council. 
Contracts with private entities, §16-3-911. 
Definitions. 
Private probation services council, 
§16-3-903. 
Private probation services council, 
§§16-3-901 to 16-3-911. 
Attachment to state entity, §16-3-904. 
Contracts with private entities, §16-3-911. 
Creation, §16-3-901. 
Criminal background check of officers, 
§16-3-909. 
Definitions, §16-3-903. 
Duties, §16-3-909. 
Finance and administration commissioner. 
Attachment of council to appropriate 
state entity, §16-3-904. 
Meetings, §16-3-908. 
Membership, §16-3-905. 
Officers, §16-3-906. 
Powers, §16-3-910. 
Purposes, §16-3-902. 
Rules and regulations, §16-3-909. 
Staff, §16-3-907. 
Term of office, §16-3-905. 


PRO BONO LEGAL SERVICES. 
Administrative office of the courts. 
Staff personnel not prohibited from 
providing, §16-3-804. 
Public employees not prohibited from 
voluntarily providing, §23-3-102. 


PRO HAC VICE, §23-1-108. 
PRO SE REPRESENTATION, §23-1-109. 


PROTECTIVE ORDERS. 
Violence in the workplace. 
Temporary restraining order, §§20-14-101 to 
20-14-108. 


PUBLIC DEFENDERS. 
Increase in positions or funding to office, 
§16-2-518. 


PUBLIC OFFICERS AND EMPLOYEES. 
Attorneys at law. 
Practice of law. 
Prohibited from practicing, §23-3-102. 
Pro bono legal services. 
Public employees not prohibited from 
voluntarily providing, §23-3-102. 
Pro bono legal services. 
Public employees not prohibited from 
voluntarily providing, §23-3-102. 
Supreme court. 
Right to hold or retain public office. 
Undecided cases in intermediate state 
appellate courts. 
Assumption of jurisdiction over, 
§16-3-201. 
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PUBLIC PARTICIPATION ACT, 
§$§20-17-101 to 20-17-110. 
Applicability of provisions, §20-17-108. 
Definitions, §20-17-103. 
Dismissal of action filed in response to 
exercise of first amendment rights. 
Appeal of decision on petition, §20-17-106. 
Award of costs and fees, §20-17-107. 
Burden of proof of petitioning party, 
§20-17-105. 
Petition, §20-17-104. 
Response to petition, §20-17-104. 
Stay of discovery in legal action upon 
petition for dismissal, §20-17-104. 
Intent of provisions, §20-17-109. 
Purpose of provisions, §§20-17-102, 
20-17-109. 
Severability of provisions, §20-17-110. 
Title of provisions, §20-17-101. 


R 


REAL PROPERTY. 
Actions. 
Real property lien action against state. 
Venue, §20-13-110. 
Judicial sales. 
Implied covenants in sales of land, 
§16-1-110. 
Power of courts to sell land, §16-1-107. 
Vesting title by decree or clerk’s deed, 
§16-1-108. 
Registration of decree or clerk’s deed, 
§16-1-109. 
Liens. 
Real property lien action against state. 
Venue, §20-13-110. 
Lis pendens. 
Lien on real estate, §20-3-105. 
Orders of court. 
Lis pendens. 
Lien on real estate, §20-3-105. 
State of Tennessee. 
Actions by and against state. 
Real property lien action against state. 
Venue, §20-13-110. 
Venue. 
Real property lien action against state, 
§20-13-110. 


RECEIVERS. 
Judges. 

Appointment of receivers, §17-1-205. 
Supreme court. 

Power to appoint receivers, §16-3-202. 


RECIPROCITY. 
Court reporters. 
Licensing and regulation, $20-9-610. 
State of Tennessee. 
Tax recovery by other states in courts of 
this state. 
Conditioned on reciprocity, §20-13-109. 
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RECIPROCITY —Cont’d 
Taxation. 
Actions by other states in courts of this 
state to recover taxes. 
Prerequisite of reciprocity, §20-13-109. 


RECORDS. 
Clerks of court. 
Record retention plan, §18-3-111. 
Computers. 
Clerks of court. 
Authority to keep records in computer 
printout format, §18-1-105. 
Supreme court. 
Clerks of court. 
Record retention plan, §18-3-111. 
Trial court vacancy commission. 
Maintenance of commission records, 
§17-4-311. 


RECYCLING. 
Recycled paper use, §20-6-103. 


RELIGION. 
Freedom of worship. 
Tennessee public participation act, 
§§20-17-101 to 20-17-110. 


REMAINDERS. 
Money paid into court belonging to 
beneficiaries of remainder interest. 
Disposition, court’s power, §16-10-212. 


REPLEVIN. 
Courts of general sessions. 
Jurisdiction, §16-15-502. 


REPORTS. 
Chancery courts. 
Personal injury or death cases. 
Report to administrative office of the 
courts, §16-21-111. 
Circuit courts. 
Personal injury or death cases. 
Report to administrative office of the 
courts, §16-21-111. 
Clerks of court. 
Case statistics, §16-1-117. 
Money or assets held, §18-2-103. 
False report, §18-2-104. 
Property sold, §18-2-106. 
Decree on report, §18-2-107. 
Compromise or settlement of litigation 
without written approval of 


comptroller and governor, §20-13-103. 


Judicial conduct (board). 
Reports to legislature, §17-5-202. 
Settlement of litigation without written 
approval of comptroller and 
governor, §20-13-103. 


RESIDENCE. 
Clerks of court, §18-1-102. 


RESTITUTION. 
Practice of law. 
Unlawful practice, §23-3-103. 


RULES AND REGULATIONS. 
Judges. 
Trial court vacancy commission. 
Rulemaking to implement provisions, 
§17-4-304. 
Supreme court. 
Facsimile transmission of documents. 
Promulgation of rules, §16-3-408. 
Trial court vacancy commission. 
Rulemaking to implement provisions, 
§17-4-304. 


SALES. 
Real property. 
Judicial sales, §§16-1-107 to 16-1-110. 


SATISFACTION OF JUDGMENTS. 
Chancery courts. 

Foreign judgments, §16-11-105. 

Proceedings in aid of execution, §16-11-104. 
Courts of general sessions. 

Judgment for defendant on setoff, 

§16-15-725. 
Multiple executions, §16-15-804. 


SECRETARY OF STATE. 
Long-arm statute. 
General provisions, §§20-2-201 to 20-2-226. 
Motor vehicles. 
Service of process. 
Civil procedure, §§20-2-203 to 20-2-207. 
Service of process. 
Deputy and assistant secretaries of state. 
Authority, §20-2-220. 
Long-arm statute. 
General provisions, §§20-2-201 to 
20-2-226. 
Motor vehicles. 
Civil procedure, §§20-2-203 to 20-2-207. 
Watercraft. 
Civil procedure. 

Operation in state constitutes 
appointment of secretary of state 
as agent for purposes, §§20-2-209 
to 20-2-213. 


SELF-REPRESENTATION, §23-1-109. 


SENIOR JUSTICES AND JUDGES, 
§§17-2-301 to 17-2-309. 


SENTENCING. 
Post-trial diversion. 
Drug cases. 
Fees to fund drug courts, §16-22-109. 


SEQUESTRATION, WRIT OF. 
Chancery proceedings. 
Attachment, §21-1-801. 


SEQUESTRATION OF JURORS. 
Compensation of sequestered jurors, 
§22-4-101. 
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SERVICE OF PROCESS. 
Associations. 
Actions against unincorporated 

associations, §20-2-202. 

Long-arm statute. 

Service upon association in foreign 
country, §20-2-113. 

Personal service against unincorporated 
associations. 

Courts of general sessions, §16-15-903. 

Attorneys at law. 
Subpoenas. 
Service of subpoenas, §23-2-105. 
Chancery proceedings. 
Appointments to serve process, §21-1-105. 
Constructive service. 

Attachment without service of decree, 
§21-1-806. 

Contempt on failure to appear, §§21-1-301 

to 21-1-305. 

Order to appear when service not required, 

§21-1-204. 

Publication, §21-1-204. 

Actual notice to nonresidents, 
§21-1-205. 

Evidence of publication, §21-1-204. 

Order of publication, §21-1-204. 

Unknown party. 

Publication against, §21-1-204. 
Personal service dispensed with, §21-1-203. 

Order to appear when service not 
required, §21-1-204. 

Publication, §§21-1-204, 21-1-205. 

Civil procedure. 
Boats. 

Operation in state constitutes 
appointment of secretary of state as 
agent for process, §§20-2-209 to 
20-2-213. 

Long-arm statute, §§20-2-201 to 20-2-226. 
Motor vehicles. 

Use of highways constitutes appointment 
of secretary of state as agent for 
process, §20-2-203. 

Continuances after service by agent, 
§20-2-207. 

Death of party after appointment, 
§20-2-204. 

Evidence of service through secretary of 
state, §20-2-206. 

Service on secretary of state, §20-2-205. 

Negotiable instruments. 

Service on joint obligor on negotiable 

paper, §20-2-109. 
Return, §20-2-111. 
Secretary of state. 

Deputy and assistant secretaries of state. 

Authority, §20-2-220. 

Long-arm statute. 

General provisions, §§20-2-201 to 
20-2-226. 

Motor vehicles. 

Use of highways constitutes 
appointment of secretary of state 
as agent for process, §§20-2-203 to 
20-2-207. 


884 


SERVICE OF PROCESS —Cont’d 
Civil procedure —Cont’d 
Secretary of state —Cont’d 
Watercraft. 

Operation in state constitutes 
appointment of secretary of state 
as agent for process, §§20-2-209 to 
20-2-213. 

Steamboats. 

Actions against steamboat owners, 
§20-2-208. 

Sunday. 

Issuance of process on Sunday, §20-2-104. 
Parties leaving jurisdiction. 

Service on Sunday to, §20-2-105. 
Prohibited on Sunday, §20-2-106. 

Watercraft. 

Operation in state constitutes 
appointment of secretary of state as 
agent for process, §20-2-209. 

Continuances, §20-2-212. 

Death of party after appointment, 
§20-2-210. 

Manner of service on secretary of state, 
§20-2-211. 

Other methods of service unaffected by 
provisions, §20-2-213. 

Wrongful death. 

Action by other than personal 
representative. 

Decedent’s estate as party, §20-2-112. 

Constructive service. 

Courts of general sessions, §16-15-905. 
Counterpart process, §20-2-108. 
Counties. 

Courts of general sessions, §16-15-903. 
County courts. 

Return of process, §16-16-118. 

Courts of general sessions. 

Constructive service, §16-15-905. 

Corporations and foreign corporations, 

§16-15-903. 

County, service upon, §16-15-903. 

Default judgments. 

Service by mail on defendant residing out 
of state. 

Circumstances justifying default, 
§16-15-904. 

Service of process on corporation refused 
as grounds for default, §16-15-903. 

Government or quasi-government entity, 

§16-15-903. 

Individuals, service on, §16-15-903. 

Infants or incompetents, service on, 

§16-15-903. 

Issuance and service of civil warrants, writs 

and other papers, §16-15-901. 

Mail, §§16-15-902, 16-15-9038. 

Methods of service, §16-15-903. 

Municipality, service upon, §16-15-903. 

New process when not served, §16-15-710. 

Nonresidents. 

Defendants residing outside of state, 
§16-15-904. 
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SERVICE OF PROCESS —Cont’d 
Courts of general sessions —Cont’d 
Nonresidents —Cont’d 
Individuals transacting business through 
state agency or office, §16-15-903. 
Partnerships or unincorporated 
associations, service on, §16-15-903. 
Prompt service, §16-15-902. 
Return of process, §16-15-902. 
State or state agency, service upon, 
§16-15-903. 
Subpoenas, §16-15-708. 
Time for service, §16-15-902. 
Transacting business through office or 
agency of state or county. 
Nonresident or resident individuals, 
§16-15-903. 
Extraterritorial service, §§20-2-201 to 

20-2-226. 

Foreign corporations. 

Courts of general sessions, §16-15-903. 
Foreign countries. 

Long-arm statute. 

Service upon person in foreign country, 
§20-2-113. 

Incompetent persons. 

Courts of general sessions. 

Service of process on infants, §16-15-903. 
Jury. 

Exemption of jurors from process, 
§22-1-106. 
Summoning jurors, §22-2-307. 
Letters rogatory. 
Foreign countries. 

Service upon person in, §20-2-113. 
Long-arm statute, §§20-2-201 to 20-2-226. 
Mail. 

Courts of general sessions, §16-15-902. 
Foreign countries. 
Long-arm statute. 
Service upon person in foreign country, 
§20-2-113. 
Mental health. 
Courts of general sessions. 
Service of process on incompetents, 
§16-15-903. 
Minors. 
Courts of general sessions. 
Service of process on infants, §16-15-903. 
Motor vehicles. 
Civil procedure. 
Use of highways constitutes appointment 
of secretary of state as agent for 
process, §§20-2-203 to 20-2-207. 
Municipal corporations. 
Courts of general sessions, §16-15-903. 
Negotiable instruments. 
Civil procedure. 
Service on joint obligor on negotiable 
paper, §20-2-109. 
Nonresidents. 
Courts of general sessions. 
Defendants residing outside of state, 
§16-15-904. 
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SERVICE OF PROCESS —Cont’d 
Nonresidents —Cont’d 
Courts of general sessions —Cont’d 
Individuals transacting business through 
state agency or office, §16-15-903. 
Motor vehicles, §§20-2-203 to 20-2-207. 
Partnerships. 
Courts of general sessions, §16-15-903. 
Long-arm statute. 
Service upon partnership in foreign 
country, §20-2-113. 
Nonresident partnerships. 
Actions against, §20-2-202. 
Person. 
Defined, §20-2-221. 
Publication. 
Chancery proceedings, §21-1-204. 
Return unserved. 
Courts of general sessions, §16-15-710. 
Secretary of state. 
Deputy and assistant secretaries of state. 
Authority, §20-2-220. 

Long-arm statute. 

General provisions, §§20-2-201 to 
20-2-226. 

Motor vehicles. 

Civil procedure, §§20-2-203 to 20-2-207. 

Watercraft. 

Civil procedure. 

Operation in state constitutes 
appointment of secretary of state 
as agent for process, §§20-2-209 to 
20-2-213. 

State departments and agencies. 

Courts of general sessions, §16-15-903. 

State of Tennessee. 
Courts of general sessions, §16-15-903. 
Steamboats. 

Civil procedure. 

Actions against owners, §20-2-208. 
Subpoenas. 

Attorney authorized to serve subpoenas, 

§23-2-105. 
Sunday. 

Civil procedure. 

Issuance of process on Sunday, §20-2-104. 

Parties leaving jurisdiction, §20-2-105. 

Process on Sunday prohibited, §20-2-106. 
Violence in the workplace. 

Petition, TRO or notice of hearing, 
§20-14-103. 

Watercraft. 

Operation of watercraft in state constitutes 
appointment of secretary of state as 
agent for process, §§20-2-209 to 
20-2-213. 

Workplace violence. 

Petition, TRO or notice of hearing, 

§20-14-103. 
Wrongful death. 

Action by person other than personal 
representative. 

Decedent’s estate as party, §20-2-112. 
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SETOFFS. 
Civil procedure, §§20-6-401 to 20-6-403. 
Costs on equal demands, §20-6-402. 
Judgments. 

Molded to facts, §20-6-403. 


SHELBY COUNTY. 
Domestic violence court for Shelby 
county, §16-15-5014. 


SHERIFFS. 
Courts of general sessions. 
Bailiff coverage, §16-15-715. 
Summary proceedings against officers. 
Generally, §§16-15-733, 16-15-734. 
Jury. 
Summoning jurors, §22-2-307. 
Practice of law. 
Prohibited, §23-3-102. 


SHORT TITLES. 

Court Reporter Act of 2009, §20-9-601. 

Drug Court Treatment Act of 2003, 
§16-17-101. 

Integrated Criminal Justice Act of 2006, 
§16-3-814. 

Municipal Court Reform Act of 2004, 
§16-18-301. 

Public Participation Act, §20-17-101. 

Senior Judge Enabling Act of 1990, 
§17-2-301. 

Tennessee Court Reporter Act of 2009, 
§20-9-601. 

Tennessee Public Participation Act, 
§20-17-101. 

Tennessee Voluntary Fund for Indigent 
Civil Representation, §16-3-821. 

Voluntary Fund for Indigent Civil 
Representation, §16-3-821. 


SIGNATURES. 

Digital signatures. 
Courts, §16-1-115. 

Electronic signatures. 
Courts, §16-1-115. 


SOVEREIGN IMMUNITY. 
Actions against state prohibited, 
§20-13-102. 


SPEECH. 
Freedom of speech. 
Tennessee public participation act, 
§§20-17-101 to 20-17-110. 


STATE COURT CLERKS’ CONFERENCE, 
§§18-1-501 to 18-1-508. 


STATE DEPARTMENTS AND AGENCIES. 
Courts of general sessions. 

Service of process, §16-15-903. 
General assembly. 

Member of general assembly as witness, 

party or attorney. 
Continuance, postponement, etc., 
authorized, §20-7-106. 

Service of process. 

Courts of general sessions, §16-15-903. 
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STATE OF TENNESSEE. 


Actions by and against state. 


Actions against state prohibited, 
§20-13-102. 

Compromise of litigation, §20-13-103. 

Constitutionality of state statutes, orders or 
rules. 

Actions challenging constitutionality, 
seeking declaratory or injunctive 
relief and against state, three judge 
panel to hear and determine, 
§§20-18-101 to 20-18-105. 

Costs. 

Payment by state, §20-12-134. 

Deposit in treasury. 

Methods of deposit and withdrawal, 
§20-13-108. 

Order for, §20-13-104. 

Appeal from order, §20-13-105. 

Return of deposited property, §20-13-107. 

Safekeeping of deposited securities, 
§20-13-106. 

Liens. 

Real property lien action against state. 

Venue, §20-13-110. 

Power to prosecute suits, §20-13-101. 

Real property lien action against state. 

Venue, §20-13-110. 

Reciprocity. 

Tax recovery by other states in courts of 
this state. 

Conditioned on reciprocity, §20-13-109. 
Security not required, §20-13-101. 
Sovereign immunity, §20-13-102. 

Tax recovery by other states, §20-13-109. 

Venue. 

Real property lien action against state, 
§20-13-110. 

Compromise and settlement. 

Actions by and against state. 

Compromise of litigation, §20-13-103. 

Constitutionality of state statutes, orders 
or rules. 

Actions challenging constitutionality, 
seeking declaratory or injunctive relief 
and against state, three judge panel to 
hear and determine, §§20-18-101 to 
20-18-105. 

Courts of general sessions. 

Service of process on, §16-15-903. 

Grand divisions. 

Judicial divisions, §16-2-101. 

Opioid settlement agreements, statewide, 

§§20-13-201 to 20-13-205. 

Reciprocity. 

Tax recovery by other states in courts of 
this state. 

Conditioned on reciprocity, §20-13-109. 

Service of process. 
Courts of general sessions, §16-15-903. 
Sovereign immunity. 

Actions against state prohibited, 

§20-13-102. 
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STATE OF TENNESSEE —Cont’d 
Statewide opioid settlement agreements, 
§§20-13-201 to 20-13-205. 


STATES. 
Actions. 
Tax recovery by other states in courts of 
Tennessee. 
Reciprocity required, §20-13-109. 
Taxation. 
Actions by other states in courts of this 
state to recover taxes. 
Reciprocity as prerequisite, §20-13-109. 


STATE TREASURER. 
Judicial information system fund. 
Establishment within general fund, 
§16-3-807. 


STATUTE OF LIMITATIONS. 
Attorneys at law. 
Division of fees. 
Damages, action for, §23-3-112. 
Falsely representing self as lawyer. 
Damages, action for, §23-3-112. 
Unauthorized practice of law. 
Damages, action for, §23-3-112. 
Comparative negligence. 
Joinder of third party defendants, 
§20-1-119. 
Courts of general sessions. 
Actions commenced but process not served. 
New process required to bar running of 
statute, §16-15-710. 
Negligence. 
Comparative negligence. 
Joinder of third party defendants. 
Tolling of statutes, §20-1-119. 


STAYS. 
Public participation act. 
Dismissal of action filed in response to 
exercise of first amendment rights. 
Stay of discovery in legal action upon 
petition for dismissal, §20-17-104. 


STEAMBOATS. 
Civil procedure. 
Actions against steamboat owners, 
§20-2-208. 


STENOGRAPHERS. 
Civil trials. 
Appointment, §20-9-101. 
Compensation, §20-9-103. 


STUDENT LOANS. 
Attorneys at law. 
Delinquency in repayment. 
Suspension, denial or revocation of 
license. 
Supreme Court encouraged to establish 
guidelines, §23-3-111. 


SUBPOENAS. 
Attorneys at law. 
Service of subpoenas, §23-2-105. 
Courts of general sessions. 
Issuance and service, §16-15-901. 
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SUBPOENAS —Cont’d 
Courts of general sessions —Cont’d 
Witnesses, §16-15-708. 
Judicial subpoenas. 
Issuance and service, §16-15-901. 
Witnesses, attendance, §16-15-708. 
Service of process. 
Attorney authorized to serve subpoenas, 
§23-2-105. 


SUBSTANCE ABUSE. 
Attorneys at law. 
Lawyers assistance program, §§23-4-101 to 
23-4-105. 
Drug courts, §§16-22-101 to 16-22-114. 
Veterans treatment court programs, 
§§16-6-101 to 16-6-106. 


SUBSTITUTION OF PARTIES. 
Property actions, §§20-1-116, 20-1-117. 


SUMMARY JUDGMENTS. 
Burden of proof, §20-16-101. 
Motion. 

Burden of proof, §20-16-101. 


SUMMONS AND PROCESS. 
Chancery proceedings, §§16-11-204, 
16-11-205, 21-1-802. 
Counterpart summons, §16-11-204. 
Counties. 
Process to other counties in general, 
§16-11-205. 
Mesne and final process, §21-1-802. 
Names included in process, §21-1-202. 
Publication, §21-1-204. 
Clerks of court. 
Notation as to party requesting process, 
§18-1-107. 
Counterpart summons, §20-2-108. 
Court of appeals, §16-4-110. 
Courts of general sessions, §20-2-101. 
Return unserved, §16-15-710. 
Jury. 
Summoning jurors. 
Contents of summons, §22-2-306. 
Court order to summon, §22-2-312. 
Postponement of jury service, §22-2-315. 
Procedure, §22-2-307. 
Supreme court. 
Power to issue process, §16-3-202. 


SUNDAY. 
Service of process, §§20-2-104 to 20-2-106. 
Civil procedure. 
Issuance of process on Sunday, §20-2-104. 
Parties leaving jurisdiction, §20-2-105. 
Process on Sunday prohibited, §20-2-106. 


SUPPORT AND MAINTENANCE. 
Desertion and nonsupport. 
Execution. 
Parties. 
Deserted wife as party, §20-1-104. 
Long arm statute. 
Classes of actions to which applicable, 
§20-2-214. 
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SUPPORT AND MAINTENANCE —Cont’d 
Parties. 
Desertion and nonsupport. 
Deserted wife as party, §20-1-104. 
Service of process. 
Long arm statute. 
Classes of actions to which applicable, 
§20-2-214. 


SUPREME COURT, §§16-3-101 to 16-3-821. 
Adjournment, §§16-3-302 to 16-3-304. 
Adjournment from day to day, §16-3-303. 
Adjournment in course, §16-3-304. 
Terms of court. 
Adjourned terms, §16-3-302. 
Administrative office of the courts, 
§§16-3-801 to 16-3-821. 
Administrative director. 
Appointment, §16-3-802. 
Duties, §16-3-803. 
Salary, §16-3-802. 
Appointment of staff, §16-3-804. 
Creation, §16-3-801. 
Criminal background checks of applicants 
for employment, §16-3-804. 
Equipment and supplies, §16-3-805. 
Funds. 
Special personnel, §16-3-806. 
Indigent persons. 
Civil representation. 
Voluntary fund for indigent civil 
representation, §16-3-821. 
Integrated criminal justice steering 
committee, §§16-3-814 to 16-3-820. 
Advisory council appointments, 
§16-3-818. 
Compensation, §16-3-819. 
Composition, §16-3-818. 
Duties, §16-3-816. 
Established, §16-3-815. 
Goals of integrated criminal justice 
system, §16-3-817. 
Internal operating procedures of 
committee, §16-3-818. 
Purpose, §16-3-815. 
Short title of provisions, §16-3-814. 
Staffing for integrated criminal justice 
projects, §16-3-820. 
Office space, §16-3-805. 
Purpose, §16-3-801. 
Special personnel. 
Post-conviction proceedings. 
In capital cases, §16-3-806. 
Staff personnel. 
Practice of law barred, §16-3-804. 
Appeals. 
Interlocutory appeals. 
Jurisdiction, §16-3-201. 
Jurisdiction, §16-3-201. 
Appellate jurisdiction, §16-4-108. 
Terms of court. 
During term, §16-3-209. 
Taken before term, §16-3-208. 
Attorneys at law. 
Lawyers assistance program, §§23-4-101 to 
23-4-105. 
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SUPREME COURT —Cont’d 
Bail and recognizances. 
Judgment on recognizances, §16-3-204. 
Board of law examiners. 
Appointment of members, §23-1-101. 
Bonds, surety. 
Judgments on bonds, §16-3-204. 
Buildings. 
Commissions to control supreme court 
buildings, §§16-3-701 to 16-3-703. 
Jackson. 
Commission to control court building at 
Jackson, §16-3-703. 
Knoxville. 
Commission to control court building at 
Knoxville, §16-3-702. 
Nashville. 
Commission to control supreme court 
building at Nashville, §16-3-701. 
Chief justice. 
Commissions to control supreme court 
buildings. 
Member of commissions, §§$16-3-701 to 
16-3-703. 
Designation, §16-3-102. 
Clerks of court. 
Appointment, §18-3-101. 

Recess appointments, §18-3-109. 
Disposal of old court documents, §18-3-111. 
Duties, §18-3-102. 

Number, §18-3-101. 

Removal from office, §18-3-110. 

Term of office, §18-3-101. 
Composition, §16-3-101. 
Constitutional law issues. 

Undecided cases in intermediate state 

appellate courts. 

Assumption of jurisdiction over, 

§16-3-201. 
Criminal law and procedure. 

Powers over criminal defendants, §16-3-203. 
Disabled lawyers or judges. 

Lawyers assistance program, §§23-4-101 to 

23-4-105. 
Divisions. 
Grand divisions, §16-2-101. 
Transfer of cases between divisions, 
§16-2-104. 
Consent of parties, §16-2-105. 
Elections. 
Judges, §16-3-101. 
Expenses. 

Payment, §16-3-103. 

Facsimile transmission of documents, 

§16-3-408. 

Impaired lawyers or judges. 
Lawyers assistance program, §§23-4-101 to 
23-4-105. 
Interlocutory appeals. 
Jurisdiction, §16-3-201. 
Judges. 

Age, §§16-3-101, 17-1-101. 

Qualifications, §16-3-101. 
Appointment, §§17-4-101 to 17-4-106. 
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SUPREME COURT —Cont’d 
Judges —Cont’d 
Concurrence necessary for decisions, 
§16-3-101. 
Election, §16-3-101. 
Incompetency, §17-2-102. 
Number, §16-3-101. 
Qualifications, §16-3-101. 
Residence, §16-3-101. 
Senior justices and judges, §§17-2-301 to 
17-2-309. 
Special judges. 

Appointment or commission. 
Incompetency of judges, §17-2-102. 
Sickness of judges, §17-2-104. 

Compensation, §17-2-106. 

Powers, §17-2-103. 

Senior designation, §§17-2-301 to 

17-2-309. 
Supersedeas. 
Power to grant, §16-3-205. 
Term of service, §16-3-101. 
Vacancies. 
Special elections, §17-1-301. 
Judgments and decrees. 


Correction of apparent mistakes, §16-3-207. 


Vacating judgment, $16-3-206. 
Judicial conduct (board). 
Appeal to supreme court, §17-5-309. 
Judicial districts. 
Order of counties in districts, §16-3-211. 
Scheduling of districts, §16-3-210. 
Jurisdiction, §§16-3-201, 16-4-108. 
Post-conviction proceedings. 
Expedition in capital cases. 
Special personnel authorization, 
§16-3-212. 
Public officers and employees. 
Right to hold or retain public office. 
Undecided cases in intermediate state 
appellate courts. 
Assumption of jurisdiction over, 
§16-3-201. 
Receivers. 
Power to appoint receivers, §16-3-202. 
Records. 
Clerks of court. 
Record retention plan, §18-3-111. 
Reorganization of courts, §§16-2-501 to 
16-2-521. 
Rules of practice and procedure, 
§§16-3-401 to 16-3-408, 16-3-601. 
Additional or supplementary rules of other 
courts, §16-3-407. 
Advisory commission. 
Appointment of members, §16-3-601. 
Employees, §16-3-601. 
Expenses of members, §16-3-601. 
Number of members, §16-3-601. 
Terms of members, §16-3-601. 
Approval by general assembly, §16-3-404. 
Conflict of laws. 
Laws in conflict with rules nullified, 
§16-3-406. 


SUPREME COURT —Cont’d 
Rules of practice and procedure —Cont’d 
Constitutions of the United States and 
Tennessee. 

Consistency with constitutions, §16-3-403. 
Effect. 

Rules not to affect substantive rights, 

§16-3-403. 
Effective date of rules, §16-3-404. 
Facsimile transmission of documents, 
§16-3-408. 

Promulgation of rules, §16-3-408. 
Power to prescribe, §16-3-402. 
Publication of rules in Tennessee code 

annotated, §16-3-405. 
Supplementary or additional rules of other 
courts, §16-3-407. 
Rules of supreme court. 
Attorneys at law. 
Discipline. 
Lawyer assistance program (TLAP). 
Generally, §§23-4-101 to 23-4-105. 
Lawyers assistance program, §§23-4-101 
to 23-4-105. 
Sessions. 
Locations, §16-2-102. 
Places where sessions held, §16-2-102. 
Times, §16-2-103. 
Summons and process. 
Power to issue process, §16-3-202. 
Supersedeas. 
Judges may grant, §16-3-205. 
Supervision of lower courts, §§16-3-501 to 
16-3-504. 
Annual plan providing for orientation of 
judges, §16-3-502. 
Generally, §16-3-501. 
Powers, §16-3-502. 
Inherent powers of court, §16-3-503. 
Plenary and discretionary powers, 
§16-3-504. 
Taxation. 
Jurisdiction over undecided cases in 
intermediate state appellate courts. 

Cases involving state taxes, §16-3-201. 

Terms of court, §§16-3-208, 16-3-209, 

16-3-301 to 16-3-308. 

Adjourned terms, §16-3-302. 
Appeals. 

During term, §16-3-209. 

Taken before term, §16-3-208. 
Closing. 

Orders closing terms, §16-3-305. 
Concurrent terms, §16-3-306. 
Continuation, §16-3-306. 

Duration, §16-3-301. 
Opening. 
Orders opening terms, §16-3-305. 
Rules as to, §16-3-307. 
Special term, §16-3-308. 
Undecided cases in intermediate state 
appellate courts. 
Assumption of jurisdiction over, §16-3-201. 
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SURVIVAL OF ACTIONS. 
Abatement, revival and survival of 
actions, §§20-5-101 to 20-5-118. 


T 
TAMPERING. 
Jury box. 
Investigation, §22-2-311. 
TAXATION. 
Actions. 


Foreign state’s action in Tennessee courts to 
recover taxes. 
Reciprocity as prerequisite, §20-13-109. 
Clerks of court. 
Judgments affecting city or county taxes. 
Furnishing to tax collecting officials, 
§18-1-113. 
Collection of taxes. 
Foreign state’s recovery of taxes in 
Tennessee courts, §20-13-109. 
Reciprocity required, §20-13-109. 
Out of state tax collections. 
Foreign state’s recovery of taxes in 
Tennessee courts, §20-13-109. 
Reciprocity required, §20-13-109. 
Counties. 
Victim-offender mediation centers. 
Litigation tax to fund and support, 
§16-20-106. 
Courts of general sessions. 
Litigation taxes. 
Counties. 
Payment of compensation of judges, 
§16-15-5006. 
Municipal courts, §16-18-305. 
State, §§16-15-5007, 16-15-5008. 
Applicability to certain counties, 
§16-15-5011. 
Municipal courts, §16-18-305. 
Reciprocity. 
Actions by other states in courts of this 
state to recover taxes. 
Prerequisite of reciprocity, §20-13-109. 
States. 
Actions by other states in courts of this 
state to recover taxes. 
Reciprocity as prerequisite, §20-13-109. 
Supreme court. 
Jurisdiction over undecided cases in 
intermediate state appellate courts. 
Cases involving state taxes, §16-3-201. 
Victim-offender mediation centers. 
Litigation tax to fund and support, 
§16-20-106. 


TENNESSEE BUREAU OF 
INVESTIGATION. 
Administrative office of the courts. 
Providing bureau with information 
regarding case disposition and 
reporting compliance, §16-3-812. 


TENNESSEE LAWYER ASSISTANCE 
PROGRAM, §§23-4-101 to 23-4-105. 
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TENNESSEE PUBLIC PARTICIPATION 
ACT, §§20-17-101 to 20-17-110. 
Applicability of provisions, §20-17-108. 
Definitions, §20-17-103. 
Dismissal of action filed in response to 
exercise of first amendment rights. 
Appeal of decision on petition, §20-17-106. 
Award of costs and fees, §20-17-107. 
Burden of proof of petitioning party, 
§20-17-105. 
Petition, §20-17-104. 
Response to petition, §20-17-104. 
Stay of discovery in legal action upon 
petition for dismissal, §20-17-104. 
Intent of provisions, §20-17-109. 
Purpose of provisions, §§20-17-102, 
20-17-109. 
Severability of provisions, §20-17-110. 
Title of provisions, §20-17-101. 


THIRD PARTIES. 
Comparative negligence. 
Joinder, §20-1-119. 


THREE-JUDGE PANEL. 
Constitutionality of state statutes, orders 
or rules. 

Actions challenging constitutionality, 
seeking declaratory or injunctive relief 
and against state, three judge panel to 
hear and determine. 

Appeals from panel. 

Jurisdiction, §20-18-104. 

Apportionment or redistricting of state 
legislative or congressional districts. 

Substitute plans by courts, restrictions, 
§20-18-105. 

Notice of complaint, §20-18-101. 

Requirement of three judge panel hearing 
and determination, §20-18-101. 

Statutory construction. 

Cause of action not created, §20-18-103. 

Taxpayer remedies for disputed taxes, 
procedures not affected, 
§20-18-103. 

Venue, §20-18-102. 

Constitutionality of state statutes, orders or 
rules. 

Actions challenging constitutionality, 
seeking declaratory or injunctive 
relief and against state, three judge 
panel to hear and determine, 
§§20-18-101 to 20-18-105. 


TIME. 
Courts of general sessions. 
Actions commenced but process unserved. 
New process when not served, 
§16-15-710. 


TLAP, §§23-4-101 to 23-4-105. 


TORTS. 
Abatement and survival of actions. 
Causes surviving death of tortfeasor, 
§20-5-103. 
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TORTS —Cont’d 
Venue. 
Plaintiff and defendant residing in different 


districts within venue of separate 
courts, §20-4-102. 


TRANSITORY ACTIONS. 
Venue, §20-4-101. 


TREBLE DAMAGES. 
Attorneys at law. 
Unauthorized practice of law, §23-3-112. 


TRIAL. 
Actions. 
Civil procedure. 
Generally, §§20-9-101 to 20-9-510. 
Court reporters. 
Appointment, §20-9-101. 
Compensation, §20-9-103. 
Dismissal of actions. 
Part of defendants. 
Plaintiff may dismiss against, §20-9-401. 
Exhibits. 
Submission to jury, §20-9-510. 
Judicial conduct (board). 
Charges against judges, §17-5-307. 
Opening statements. 
Right of parties to make, §20-9-301. 
Stenographer. 
Appointment, §20-9-101. 
Compensation, §20-9-103. 
Tape recording of proceedings, §20-9-104. 
Time for decision. 
Nonjury cases, §20-9-506. 
Trial courts. 
Reorganization, §§16-2-501 to 16-2-521. 
Verdict. 
Defective verdict, §20-11-103. 
General verdict. 
Scope, §20-9-503. 
Good count. 
Verdict applied to, §20-9-502. 
Inadequate verdict. 
Additur. 
Suggestion of additur, §20-10-101. 
New trial, §20-10-101. 
Part of property. 
Verdict for, §20-9-505. 
Remittitur, §§20-10-102, 20-10-1083. 
Courts of general sessions, §16-15-726. 
Value of personal property. 
Omission from verdict, §20-9-504. 


TRIAL COURTS. 
Judicial vacancies. 
Trial court vacancy commission, §§17-4-301 
to 17-4-311. 


TRUSTS AND TRUSTEES. 
Circuit courts. 
Jurisdiction, §16-10-108. 
Jurisdiction. 
Circuit courts, §16-10-108. 
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U 


UNAUTHORIZED PRACTICE OF LAW, 
§§23-1-108, 23-3-103. 

Administrative practice exception, 
§23-3-113. 

Damages, action for, §23-3-112. 


UNITED STATES. 
Courts. 
Removal of cases to federal courts. 


Use of papers filed in federal courts, 
§16-1-111. 


V 


VENUE. 
Attorneys. 
Enforcement actions for unlawful practice 
of law, §23-3-112. 
Chancery courts, §16-11-114. 
Contract enforcement, §16-11-115. 
Change of venue, §§20-4-201 to 20-4-211. 

Allowance, §20-4-204. 

Application, §20-4-203. 

Costs, §§20-4-207, 20-4-210. 

Court to which changed, §20-4-206. 

Good cause shown, §20-4-201. 

Incompetency of judge, §20-4-208. 

Jury fees, §20-4-211. 

One change, §20-4-202. 

Records, §§20-4-209, 20-4-210. 

Civil procedure. 
Change of venue, §§20-4-201 to 20-4-211. 
General provisions, §§20-4-101 to 20-4-108. 
Comity, policy on granting to foreign 
laws or legal systems. 

Choice of venue or forum, §20-15-104. 

Constitutionality of state statutes, orders 
or rules. 

Actions challenging constitutionality, 
seeking declaratory or injunctive relief 
and against state, three judge panel to 
hear and determine, §20-18-102. 

Corporations. 

Action where defendant not natural person, 

§20-4-104. 
Court of appeals, §16-4-108. 
Defendant not natural person, §20-4-104. 
Liens. 

Real property lien action against state, 
§20-13-110. 

Limited liability companies. 

Venue where defendant not natural person, 
§20-4-104. 

Practice of law. 
Enforcement action for unlawful practice, 
§23-3-112. 
Real property. 
Lien action against state, §20-13-110. 
State of Tennessee. 

Actions by and against state. 

Real property lien action against state, 
§20-13-110. 
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VENUE —Cont’d 
Transitory actions, §20-4-101. 
Violence in the workplace. 


Petition for injunction or TRO, §20-14-103. 


Workplace violence. 


Petition for injunction or TRO, §20-14-103. 


VERDICTS. 
Additur. 

Punitive damages, §20-10-101. 
Defective verdict, §20-11-103. 
General verdict. 

Scope, §20-9-503. 

Good count. 

Verdict applied to, §20-9-502. 
Inadequate verdict. 

Additur. 

Suggestion of additur, §20-10-101. 

New trial, §20-10-101. 

Part of property. 

Verdict for, §20-9-505. 

Remittitur, §§20-10-101, 20-10-103. 

Courts of general sessions, §16-15-726. 
Value of personal property. 

Omission from verdict, §20-9-504. 


VESSELS. 
Steamboats. 
Civil procedure. 
Actions against steamboat owners, 
§20-2-208. 


VETERANS. 
Criminal justice veterans compensation 
act, §§16-6-101 to 16-6-106. 
Veterans treatment court programs, 
§§16-6-101 to 16-6-106. 
Administration, §16-6-104. 
Application for grant funds, §16-6-105. 
Components of programs, §16-6-103. 
Definitions, §16-6-101. 
Fee to fund drug courts, §16-22-109. 
Grant funds. 
Application for, §16-6-105. 
Use of funds, §§16-6-105, 16-6-106. 
Powers, §16-6-102. 
Resolution of disagreements, §16-6-102. 


VICTIM-OFFENDER MEDIATION 
CENTER. 

General provisions, §§16-20-101 to 
16-20-106. 


VICTIMS OF CRIME. 
Victim-offender mediation center, 
§§16-20-101 to 16-20-106. 
Confidential documents, §16-20-103. 


Dispute resolution withdrawal, §16-20-104. 


Immunity from suit, §16-20-105. 
Incorporated administration, §16-20-102. 
Judicial or administrative alternatives, 
§16-20-104. 

Legislative findings, §16-20-101. 
Liability generally, §16-20-105. 
Litigation tax per case. 

Levy by county or municipality to fund, 

§16-20-106. 


VICTIMS OF CRIME —Cont’d 
Victim-offender mediation center —Cont’d 
Operation by corporation, §16-20-102. 
Privileged communications, §16-20-103. 
Purpose of act, §16-20-101. 
Raising and disbursing funds, §16-20-106. 
State funding, §16-20-106. 


VIOLENCE IN THE WORKPLACE. 
Temporary restraining order, §§20-14-101 
to 20-14-108. 


VOIR DIRE. 
Jury. 
Absolute right to examine, §22-3-101. 


Ww 


WAGES. 
Jury. 
Absence from employment. 
Juror entitled to usual wages less jury 
compensation, §22-4-106. 


WAIVER. 
Judges. 
Disqualification for incompetency may be 
waived, §17-2-101. 


WARRANTS. 
Courts of general sessions. 
Uniform general sessions court warrant, 
§16-15-5012. 


WARRANTS FOR THE PAYMENT OF 
MONEY. 
Jury. 
Compensation of jurors, §§22-4-105, 
22-4-106. 


WATERCRAFT. 
Steamboats. 
Civil procedure. 
Actions against owners, §20-2-208. 


WILLS. 
Chancery courts. 
Probate of wills. 
Jurisdiction, §16-16-201. 
Circuit courts. 
Contest of wills. 
Exclusive jurisdiction, §16-10-103. 
Contests. 
Circuit courts. 
Exclusive jurisdiction, §16-10-103. 
County courts. 
Original jurisdiction. 
Probate of wills, §16-16-107. 
Jurisdiction. 
Contests. 
Circuit courts, §16-10-103. 
Probate of wills. 
Chancery courts, §16-16-201. 
County courts. 
Construction of former statutes, 
§16-16-202. 
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WILLS —Cont’d 
Probate of wills. 
Chancery courts. 
Construction of former statutes, 
§16-16-202. 
Jurisdiction, §16-16-201. 
County courts. 
Construction of former statutes, 
§16-16-202. 
Court of appeals. 


Appeals from chancery court, §16-16-201. 


Jurisdiction, §16-16-201. 
Chancery courts, §16-16-201. 
Construction of former statutes, 

§16-16-202. 


WITNESSES. 
Attorneys at law. 
Subpoenas. 
Service of subpoenas, §23-2-105. 
Costs. 
Number of witnesses who may be taxed in 
bill of cost, §20-12-105. 
Courts of general sessions. 
Subpoenas, §16-15-708. 
General assembly. 
Member of general assembly as witness. 
Grounds for continuance, §20-7-106. 


WOMEN. 
Attorneys at law. 
Admission to practice law, §23-1-107. 


WORKERS’ COMPENSATION. 
Court of appeals. 
Exception to jurisdiction, §16-4-108. 
Courts of general sessions. 
Jurisdiction. 
Concurrent jurisdiction, §16-15-5004. 


WORKPLACE VIOLENCE. 
Temporary restraining order, §§20-14-101 
to 20-14-108. 


WRITS. 
Chancery proceedings. 
Common law writs, §21-1-802. 


WRONGFUL DEATH. 

Abandonment of deceased spouse or 
willful withdrawal by surviving 
spouse. 

Waiver of right to institute action, 
§§20-5-106, 20-5-107, 20-5-110. 
Abatement, revival and survival of 
actions. 
Beneficiary. 
Death before action, §20-5-111. 
Continuation of decedent’s action, 
§20-5-108. 
Damages, §20-5-113. 
Death of beneficiary. 
During action, §20-5-112. 
Husband and wife. 
Action for death of spouse, §20-5-110. 
Prosecution of action by representative of 
surviving spouse or next of kin, 
§20-5-107. 
Succession to cause of action, §20-5-106. 
Minor or incompetent beneficiary. 
Trusts created by persons whose death 
caused by wrongful act. 
Funds recovered for beneficiaries added 
to, §20-5-106. 

Service of process. 

Action by person other than personal 
representative. 
Decedent’s estate as party, $20-2-112. 

Waiver of surviving spouse’s right to 
institute action. 

Abandonment of deceased spouse or willful 
withdrawal by surviving spouse, 
§§20-5-106, 20-5-107, 20-5-110. 
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